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EXECUTIVE SUMMARY

®n Putrajaya once the judge told me about the ser
mygoddnm-s v ms sn trd s
Purposely, | laako the otheside. For me, as a mothu
want my son to come back before | close-my eyes

Mother of a man on deatiAugust 2019

®we need the] abolition of the death pescdiyse of tl
imperfection of the criminal justice system. It is nev
to execute any human being

Malaysian lawyer, August 2019

Hoo Yew Wah, a Malaysian national of Chinese ethnicity, has been on death row in Bentong prison, Pahang
State, since2011. Arrestedin 2005 at the age of 20 for possession of 188.35 grams of methamphetamine,
he was convicted on the basis of a statement he made at the time of arrest in Mandarin, his mother tongue,
without a lawyer present and which the police wrote down Malay. He later contested this statemenh

court, noting inaccuraciesand adding that the policehad tortured him bybreaking his finger during
interrogation and threaterd to beat his girlfriend to make him sign it. With thpudge dismissing these clains
without further investigation, Hoo Yew Wah was automatically presumed tocuslty of the charge of

trafficking drugs andwas sentenced to death, the only possible punishment for this offencklis judicial
appeals failed and higetition for a pardon has been pending since 2014.ike all others on death row, he is
not at imminent risk of execution since the government has established a natiside moratorium on
executionsin July 2018 + but remains in limbo.

Gnn Xd v cadgillgstratesthe many violations ofinternationalhuman rightslaw and standards

associated withthe use of the death penalty in Malaysjaas documented in this report These include lack of

adequate and timely legal assistance, concerns of torture éuother ill-treatment during police interrogation,

the reliance on statements or information obtained without a lawyer present, the presumption of guilt in

cases of drug trafficking, secretive pardon processes and the extensive use of this punishment flances

thatdonotl dds sgd sggdrgnkc ne sgd ®I n tosvhichthedbathtpenalth ghl dr ~  nq
must be restricted under international law

The scale of the problem is significantAs of February 2019,1,281 people were reported to b on death row

in Malaysia including 568 (44%) foreign nationals. Of the total, 73% have been convicted of drug

trafficking. Thisfigure rises toa staggering 996 in the cases of womenSome ethnic minorities are over
represented on death row, while the limited available information indicates that a large proportion of those on
death row are people with less advantaged soesronomic backgrounds.
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The death penalty is currently retainedof 33 offences in Malaysia, including 2 for which it is the

mandatory punishment, and in recent years has been used mostly for murder and drug trafficking. Amnesty
International found in the cases it reviewed that most of the women and men on death roweveonvicted of
transporting relatively small quantities of drugs, acting as couriers, without employing violence. International

law prohibits the imposition of the mandatory death penaltgnd only allowsthe use of this punishment for

offences that meetthe threshold@® s gd ®I1 nr s r dq h mtentiondd kjlmg. dr — + | d° mh mf

There is, however, arimportant opportunity for changein Malaysia In July 2018, a newly formed
government established an immediate moratorium on executions atater committed to fully abolish the
death penalty. In late 2019, the governmeris expected totable legislation in the Malaysian Parliament that
will be astepin the right directionby removing the mandatory death penalty farl offences but that falls far
short of the peviouscommitment offull abolition. As the October 2019 parliamentary session begins,
Amnesty Internationarecommends that the authorities promptly table draft legislation to address the
significant flaws outlined in this report to prevent the arbitraisnposition of the death penalty, as a first step
towards the full abolition of this punishment.

This report is based on information that Amnesty International compiled through desk research and
interviews,the latest ones conductedn August 2019. The ana}sis of Malaysian death rows uses data
received through official sources in February 2019 and has been complemented by information from 150
court judgments found online. Amnesty International also conducted 32 fa¢e-face interviews with family
members ard friends of people under sentence of death, lawyers with significant experience of capital
cases, and representatives of foreign embassies, among others. The organization also gathered written
information from family members of an additional 13 people aeath row. Amnesty International requested
information and access to death rows from the Malaysian authorities on several occasions, including for the
preparation of this report. All these requests were declined or went unansweigdhe time of publication.

FAIR TRIAL CONCERNS

The right to a fair trial is @ human right and is legally binding on states as part of customary international law.
In researching this report, Amnesty International has found numerous violations of the right to a fair trial at
different points of the crininal justice process that leave defendants vulnerable to the imposition of the death
penalty.

Restrictionson access tolegalcounselgd |l > hmr ° bghshb ™k cdedUbnslerthee Lk  xr h™ -r
Federal Constitution of Malaysia, detainees are suppasto be able to consult and be defended by the legal

practitioner of their choice as soon as possible after arrest. To support this, Malaysia has three legal aid

schemes concerning death penalty cases one managed by the courts providing free representan at trial

and appeals, another run by the National Legal Aid Foundation (NLAF) covering the-pial stage and the

preparation of pardon applications, but for Malaysiarsnly. Lawyers with Bar Council Legal Aid Centre, a

seltfunded scheme by the Malagian Bar, can also provide préono representation at the remand stage to

support those in need of a lawyer when they appear before a magistrate court, regardless of the offence and

the nationality of the accused.

However, despite these programmes, lawyeand other representatives of prisoners on death row have told
Amnesty International that it has been a common experience for those arrested for offences that could result
in the death penalty, and who cannot hire a lawyer independently, not to receivgdeassistance at the time

of arrest or during their time under police remand, before charges are broughtladwyer associated with the

Bar Council Legal Aid Centre also estimated that, due to a lack of resources, coverage of the scheme at the
time of arrest and remand hearing is just 6670%, with coverage dropping outside Kuala Lumpur. Further,
because of how legal aid is structured, no legal representatives are assigned to a case until the trial is due to
start, leaving defendants without legal assistanckiring interrogationand for prolonged periods.

Nsgdg bnl ok hmsr hmbktcdc cdk> xr hm mnshexhmf kdf >k "~ hec
arrest. Relatives told Amnesty International that their family member only saw a lawyer for the tiirg¢ when

they were charged at the magistrate court, days after their arrest. Similarly, representatives of foreign

embassies indicated that they usually receive a naotification of the arrest of their nationals after more than 24

gntgr+ dudm “ce'sxdrg+ s®tdr tr’skksxdl dms hr s jdm™

Another issue is the quality of the representatioif,and when available. Several family members and lawyers

snkc @ mdrsx Hmsdgm shnm k sg°' s sgd cdedmc msr- sqgh” k bn
in misconduct in representing people of less advantaged backgrounds during trial. This is particularly

problematic since in Malaysia it is extremely difficult to introduce new defences on appeal.

An additional problem involves insufficient access to interpess. Malaysian law guarantees interpretation in
court to those who do not understand the language in which evidence is given, but not outside of the
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courtroom. The support provided to foreign nationals to prepare their defence therefore can vary greatly
depending on the resources made available by the relevant embassgnd in some instances the ethnicity of
the foreign defendant. Some legal representatives told Amnesty International that persons who do not
understand Malay have been asked by police to sigiocuments in Malay. A foreign woman was sentenced
to death after her boyfriendt who was arrested with heand later releasedt answered all the questions for
her during interrogation since he was able tspeak English.While she claimed that she was noable to
provide her own statement to the policeupges rejected her clains as she introduced it too late in the
process.

Furthermore, in death penalty casesa magistrate can authorize the police to detain people suspected of

having committed a crime formore than 24 hours to enable completion of the investigation, up to a total of

03 ¢ xr- Hmsdguhdvddr snkc @ mdrsx Hmsdgm shnm k sg s hs
information to advance the investigation, especially when a lawyer @& present. The practice of torture and

other ill-treatment at police stations has been regularly highhted by leading Malaysian NGGUARAM. The

UN Working Group on Arbitrary Detention also noted after its 20%isittothe countrys g °' s ®u hgst " kkx =~ kk
detainees interviewed stated that they had been subjected totileatment and even torture in police statits

"mc cdsdmshnm bdmsqdr hm ngcdq sn .nas hm bnmedrrhnmr ngq

Malaysian law generally precludes the prosecution from usiag trial selfincriminating statements including

those obtained under torture and other iltreatment but with regard to capital offences thesean be

admissible as evidence under the Dangerous Drugs Act, 1952. This is additionally concerning as any

cdedmbd mns ots enqv gc¢c s sgd ehqgrs “u hk> akd noongst mh
of consistency in the statements by the defefant is considered to their disadvantage.

Amnesty Internationakontinues to be concerned abouthe retention of the presumptions under Section 37

of the Dangerous Drugs Act, 1952hy which defendants found with specified amounts of certain drugs, or
evensimply in possession or in control of objects or premises in which prohibited substances are found, can
be found guilty of drug possession and traffickingithout any further evidence linking them to the drugsn
those circumstances, the burden of proof effectively shifted to the defendant, in violation of the
presumption of innocence and fair triajuarantees Similar provisions can also be invoked under the
Firearms (Increased Penalties) Act, 1971. These presumptions have also had the effect of limwgethe
threshold of evidence needed to secure a conviction in capital casiswhich guilt must be proved beyond

any reasonable doubt

These flaws are even more worrying when one considers that Malaysian law does not allow criminal cases to
be reopened bllowing a final judgment on the grounds of newly discovered facts procedure available in
many other countries and before international criminal tribunals. This is a critical safeguard especially in
cases involving the death penalty, to ensure that ceictions are based upon clear and convincing evidence
leaving no room for an alternative explanation of the facts. In one case, the Federal Court has refused the
request of a man under the sentence of death, Mainthan A/l Armugarfor a full review of his ase, despite

his conviction for murder being based on witnesses seeing him near a man they thought he had killed, who
later turned out to be alive.

OPAQUE AND ARBITRARY: THE RIGHT TO PARDON

The opacity and secrecy of the pardon processds another area wiere the lack of safeguards expose

people to the risk of arbitrary decisions that could lead to execution. This has become of even greater

concern since Liew Vui Keongje factoL hmhr sdq hm bg gqgfd ne K hasshidmhasgd Oqhl d
PardonBoards could be a possible mechanism to resentence those already on death row, once the

mandatory death penalty is abolished. Such a proposal would transfer the power of sentencing from the

judiciary to the executive; and move pronouncements into an opaga@d arbitrary structure in which no

further recourse is available, and where mitigating circumstances are not adequately presented and

investigated.

The process for applying for a pardon is not defined in law in detail, nor does the law set out whatdet
should be used for the decision or how the outcome should be communicated.

A legal professional involved in the preparation of pardon petitions learned from prison officials that four
factors are usually consideredwhether the crime involves the lasof life; good standing in society before
arrest; the conduct of the prisoner while in detention; and the conduct of the prisoner during tri@nly
slightly over halfprisoners with finalized appeals had applied for pardons as of February 20025 out of
764).

Contrary to recommendations under international standards, Malaysian law does not guarantee the right to
legal counsel for the pardon application process. In recent years, several{ano initiatives have been put
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in place to fill this gap lut have been quite limited and intermittent, due to a lack of resources. It has also
been unclear how prison officials have selected prisoners to benefit from this support. The quality of the
pardon petition varies enormously depending on whether it has & prepared with the support of a legal
representative or not, including in its argumentation and credibility.

The problem appears to be particularly acute for foreign nationals, who make oyer half of thosewho have
not filed a pardon application Detained far away from their families and support networks, they appear to be
at a disadvantage in preparing pardon petitions, particularly those who receive little or no support from their
embassies.

Finally, international law and standards require states pwovide prompt information at all stages of the
clemency process, yet no official announcements on decisions about pardon petitions are communicated to
the prisoners or their representatives, and it is not clear how applications are prioritized. If thedwa is not
granted, the petition can either be simply set aside, to be reconsidered at the next sitting of the Pardon
Board; or it can be rejected, in which case a notification would be sent back to the relevandal court and
prison officials to triggethe process of execution. The prisoner and their families would be notified of the
rejection of their petition only days before the execution is carried out.

RECOMMENDATIONS

Fhudm sgd mtldgntr uhnk  shnmr ne hsesfdhe deatlsgemalty,ithks k> v~ mc r
shld enq sgd "tsgnghshdr sn “bs+ "mc sgd tobnl hmf kdfhrk
laws represent a critical opportunity that must not be missed.

As the October 2019 session of Parliament begins, Arasty International renews its call on the Malaysian
authorities to promptly table in Parliament draft legislation to bring national legislation in line with
international human rights law and standards, as an important first step towards fully abolishihg teath
penalty in the country.

Pending the full abolition of the death penalty, Amnesty International mak#e following recommendations
to the Government of Malaysia:

1. Continue to observe the moratorium on all executions until the death penaltyu#lyf abolished in the
country and all existing death sentences are reviewed and commuted;

2. Table legislation to eliminate the mandatory death penalty for all crimes, including for drug trafficking, and
mandate a judicial body to review all cases where people have been sentenced to death, with a view to
commuting the death sentences;

3. Bring national legislation in line with international law and standards, including by eliminating legal

ogqgnuhrhnmr sg°'s "~ kknv eng sgd trd ne sgd cd sg odm ksx e
rdghntr bghldr ngkhméd@®@efbdmt kophkkhhmfneqgtiodks t mcdqg sgd
1952 (DDA) and the Firearms (Increased Penalties) Act, 1971 as well as provisions in the DDA allowing the

use of selfincriminating statements; and establishingffective post-conviction recourseprocedures.

4. Ensure that all persons facing the death penalty are provided access to competent legal assistance from
the moment that they first face criminal charges, and ensure that legal aid schemes for death penalty
defendants are adequately resourak

5. Ensure that there are prompt, thorough, impartial and effective investigations by independent and
impartial bodies into all allegations of torture and other-fhleatment by police or other authorities; that victims
have access to an effective remedgnd receive reparation; and that if there is sufficient admissible evidence,
those suspected of responsibility are prosecuted in proceedings which meet internatl standards for a fair
trial and without resort to the death penalty.

6. Establish transpaent procedures for the review of pardon applications, so that the pardon process serves
the purpose of being a meaningful safeguard of due process.

7. Regularly publish full and detailed information, disaggregated by gender, nationality and ethnic
backgraund, about the use of the death penalty, which could contribute to a full and informed public debate
of the issue.

A full list of recommendations can be found in section 5 of this report.
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METHODOLOGY

This report is based on research carried out by Amnesty International and focuses on developments in the
use of the death penalty in Malaysia since December 2017, when the previous administration tabled in
Parliament legislative amendments to reform the mdatory death penalty.

The analysis in this report is based on information Amnesty International has compiled through desk
research and interviews it conducted directly, including most recently in August 2019. No financial or other
compensation was offerd or provided in exchange for the information.

The analysis of death row figures included in the second chapter is based on detailed data Amnesty
International received through official sources in late February 2019. Some discrepancies exist between the
records kept by the Malaysian authorities and the information Amnesty International subsequently gathered
through other sources, especially with regard to the number of foreign nationalis is mainlybecause of
incorrect attribution of nationality or otér identification mistakes. Despite these limitations, the organization
has included the death row figures in this report, as it believéisat these could offer some important insight
into an otherwise secretive system and contribute to meaningful debatms the death penalty in Malaysia.

The analysis of deathrow figures has been complemented by information from judgments published by the
judiciary online relating to 150 cases (involving 120 men and 30 women, approximately 12% of the 1,281
people ;1 death row as of February 2019, all held in three facilities in the Kuala Lumpur area. These
facilities are the male and female divisions at Kajang prison, in Selangor state (243 men and 34 women);
Tapah prison, in Perak state (121 prisoners, including 50 womerdnd Sungai Buloh prison, in Selangor

state (56 men). Amnesty International selected these facilitiésr the sample for this more detailed analysis

as hosting the highest numbers of death row prisoners per prison in the country (Kajang and Tapah), a$ wel
as for their geographical location in a better resourced part of Malaysia.

Amnesty International also conducted 32 direct interviews, 27 of which were held in late August 2019.
Among those interviewed, Amnesty International spoke to family members ardse friends of 12 people
under sentence of death at different locations in peninsular Malaysia, engaging them in group discussions
and individual conversations. The organization also spoke individually with nine lawyers, who have been
involved in over 200death penalty cases (this is a conservative estimate based on their own recollection);
and representatives of foreign embassies of countries with more than 230 natimunder sentence of death
in the country. Other interviewees included representatived the Human Rights Commission of Malaysia
(SUHAKAM); the Bar Council Legal Aid Centre in Kuala Lumpur andits Selangor branch; the Malaysia
Medical Association; three civil society groups; and one former prisoner.

Furthermore, Amnesty International caulated a questionnaire to family members gfeople on death row,
either directly or through the support of relatives, gathering written replies from families related to a further
13 prisoners.

Amnesty Internationafaced two significant challenges in gaering evidence for this report. First, the lack of
response from Malaysian authoritiesfter the organization sought information and access to death row
prisoners on several occasions. The organization wrote to the Prisons Department and Minister of Home
Affairs, requesting a meeting and access to facilities housing prisonensder sentence of deathin June

2015, October 2015, August 2016 and July 2019. Amnesty International further soughtémgageMalaysian
authorities involved witithe administration of justiceincluding in the Royal Malaysia Police and the Attorney

Fdmdgq k-r Bg Il adgqr+ hm sgd bnmsdws ne sgd oqdo q°

All these requests, however, were declined or went unanswedr On 8 October 2019, Amnesty International
received aresponse to its request for information frorthe Policy Divisbn of the Prisons Department, the
content of which has been reflected in Chapter 4 of this report.
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In addition, Amnesty International hasound that there is little public information relating to the use ofi¢
death penalty in the country. hdeed, the lack of transparency around capital proceedings was put forward
as a concern by many interviewees. Working within these limitatioisgveralnames of those who spoke to
Amnesty International have been withheld in this document, at their request, and the details of the cases
mentioned removed.

Not least because of these challenges, Amnesty International is grateful to all those who agreed to be
interviewed by, or provided information to, representatives of the organization. In particular, we are grateful
to the family members who shared their personal and difficult stories, as well as the dedicated lawyers and
activists who keep on working to stingthen the protection of human rights in the country.

Amnesty International opposes the death penalty in all cases and under any circumstances, regardless of
the nature of the crime, the characteristics of the offender, or the method used by the statectory out the
execution. The organization considers the death penalty a violation of the right to life as recognized in the
Universal Declaration of Human Rights and the ultimate cruel, inhuman and degrading punishment.
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1.BACKGROUND

®All death penalty walldibolished. Full stop.

Liew Vui Keong, de facto Minister in charge of Haw@®qg h | d L @ctober 231Bq-r Neeh b

1.INEW OPPORTUNITDOHSIENCASE FOREHANG

For the first time in 61 years, a new government was elected in Malaysia on 9 May 2018. Pakatan Harapan,
an opposition alliance fronted by former Prime Minister Mahathir Mohamad, defeated the Barisan Nasional,
until then the longstanding ruling coalition,and established itself with a new Cabinet on 2 July 2018. It was
only a matter of days before the new administration announced that it had imposed an official moratorium on
executions and renewed its commitment to repeal the mandatory death penalty fdrcaimes + one of the
electoral promises in the manifesto of the Pakatan Harapdn.

®Sgd O j s m G ' q o m Fnudgmldms vhkk gqdunjd sgd
“kk @bsr

Electoral manifesto of the Harapan ruling coalition, March 2018

The positive momentum appeared to continue in subsequent months, when on 10 October 2018 Liew Vui
Keong,de factoL hmhr sdg hm bg gfd ne K v hm sgd Oghld Lhmhrsdqg-r
resolved to abolish the death penalty for atffences? This welcome move was followed by the encouraging

cdbhr hnm sn bg  -hefdgositioh &nd vote im favour ofkha 2018 UN General Assembly

resolution 73/175 on a moratorium on the use of the death penalty, adopted on 17 December 2(18.

The public discussion of the plan to abolish the death penalty, however, was met with vehement opposition
from different sides, including from families of crime victims and representatives of law enforcement
agencies, which appeared to have adverselyfaéted the momentum towards abolition. On 13 March 2019,
Mohamed Hanipa Maidin, Deputy Minister in charge of Law, announced before Parliament that the
government was only going to propose legislative amendments to repeal the mandatory death penalty for 11
offences under the Penal Code and Firearms (Increased Penalties) Act, 197 & significant departure from

the previously stated intention to abolish the death penalty completél¥he offences include murder,
terrorismrelated offences, hostagdaking resuting into death and discharge of firearms with intent to cause
death or harm.

1 @Minister: Putrajaya to abolish death penalty Malaysia Mail 10 October 2018, www.malaymail.com/news/malaysia/2018/10/10/minister
putrajayato-abolish-death-penalty/1681448

2 Amnesty International MalaysiaMalaysia: Full abolition of death penalty must swiftly follow, welcome suspension of executighess
release,3 July 2018), www.amnesty.my/malaysidull-abolition-of-death-penalty-must-swiftly-follow-welcome suspensionof-executions/
3 &Rebuildingour nation, fullfilling our hopes Manifesto of the Harapan coalition, 8 March 2018, p.61,
http://kempen.s3.amazonaws.com/manifesto/Manifesto_text/Manifesto_PH_.fii

4 Amnesty InternationalMalaysia: Parliament must consign death penalty to the history boofaress release10 October 2018,
www.amnesty.org/en/latestews/2018/10/malaysiadeath-penalty-abolition/

5 Amnesty InternationalDeath penalty: Global abolition closer than ever as record number of countries vote to end execut{@ness
release,17 December 2018, www.amnesty.org/en/latest/news/2018/12/globabolition-closerthan-everas-record-number-of-countries:
vote-to-end-executions/

5 Amnesty International Malaysia: repeal of mandatory death penalty should be a first step towards full abolit{Bablic statement,14
March 2019), www.amnesty.org/en/documents/act50/0040/2019/en/
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Furthermore, Minister Liew Vui Keong clarified in June 2019 that the Cabinet would not include drug
trafficking in the forthcoming legislative proposals, as it intended to whit the decision of the Federal Court
on an ongoing constitutional challenge on the mandatory death penalty under the Dangerous Drugs’Ate.
said one month later that a task force would be set up to study appropriate alternative punishments for the
11 offences for which new sentencing discretion would be introduced, with a view to introducing the
legislative amendments at the October session of Parliamér@iting a lack of public support for the full
abolition of the death penalty, the minister said thahe Cabinet had decided to consider introducing
between 10 to 30 years of imprisonment as an alternative to the mandatory death penalty for the 11 offences
under scrutiny® Members of the government have not clarified whether those already on death rowlsde
allowed to benefit from the reforms and, if so, through what proce¥s0n 4 July, the minister told the media
that the matter was still to be decided anduggestedat the Padon Board having a role in the review of past
cases!!

As the October sessin of Parliament is about to begin, Amnesty International publishes the findings of its
investigation on the use of the death penalty in Malaysia, with a view to contributing to a meaningful and
informed debate on the issue; and encouraging the Malaysiamthorities to ensure that legislative
amendments are promptly tabled in Parliament and fully comply with international human rights law and
standards.

THE DEATH PENARBALGIREND: TOWBBDJION

Despite occasional setbacks and threats to resume exdions, the global trend on the death penalty
remains unequivocally towards its abolitior{See also Graph 1)

When the Universal Declaration waadopted in 1948, only eight countries had abolished the death penalty
for all crimes: Colombia (1910), Cost®ica (1877), Ecuador (1906), Iceland (1928), Panama (1922), San
Marino (1865), Uruguay (1907) and Venezuela (1863). In 2015, countries that had abolished the death
penalty for all crimes became a majority. As of October 2019, 142 countries in totainore than two-thirds

ne sgd v n gxhave abolished tmeseptn denalty in law or practicé. Additionally, the US states of
Connecticut, Delaware, lllinois, Maryland, New Jersey, New Mexico, New York and Washington have all
abolished the death penalty imce the beginning of the millennium and the governors of California, Colorado,
Oregon and Pennsylvania have all established moratoriums on executions.

The number of executing counies has been steadily declining. While three decades ago the number of

countries known to have carried out executions rangdzetween 31and 41 countries per year in the past

decade this has reduced to between20and 25 @| mdr s x Hms d q ime giobahuse’'okther gdongs nm
death penalty in 2018 shows that the weight of the death penaltyéarried by an isolated group ojust 20

countries of whom just 13 had done so every year over the last five yeat$n 2018, Amnesty International

reported at least ®0 known executions worldwide, excluding China, representing a decrease of 31%

compared to 2017+ the lowestglobal totalin a decade. Figures in China remain a state secret, but Amnesty

believed that thousands of executions were carried odtiring the yea.

The global trend away from the death penalty has also been reflected in the voting on seven resolutions
adopted by the UN General Assembly on a moratorium on the use of the death penalty. When the UN
General Assembly adopted its first resolution on thissue in December 2007, 104 states supported it} at

the most recent vote in December 2018, 121 countries, including Malaysia, voted in favour of the
resolution?® Although not legally binding, these resolutions from the main deliberative body of the Uthwi
full membership carry considerable moral and political weight and are indicative of the trend away from the
death penalty.

7 @utragjaya looks to Apex Court ruling for cue to repeal death sentencéalay Mail 17 June 2019,
www.malaymail.com/ews/malaysia/2019/06/17/putrajaydooksto-apexcourt-ruling-for-cue-to-repeatdeath-sentence/1763019

8 @5ovt to table Bill to repeal mandatory death penalty in OctobefThe Star, 13 July 2019,
www.thestar.com.my/news/nation/2019/07/13/govb-table-bill-to-repeatdeath-penalty-in-october/ @rask force to study alternativéo death
penalty; exB | s n, Milaysiakinj 6 September 2019, https://www.malaysiakini.com/news/490857

9 @utrajaya mulls replacing life imprisonment with up to 30 years jailMalaysiakinj 13 July 2019, www.malaysiakini.com/news/483643
1 As recognized by, among other examples, Safeguard no. 2 of the UN Safeguards guaranteeing protection of the rights of thcisg the
death penalty, adopted bythe UN Economic and Social Council in resolution 1984/50 of 25 May 1984; Article 15(1) of the International
Covenant on Civil and Political Rights; Rome Statute of the International Criminal Court, Article 24(2); European CourtmfH®Rights,
Case of Soppola v. ItalyNo. 2 (Application no. 10249/03), Grand Chamber judgment of 17 September 2009, para. 108.

1 @Mlinister: Govt to table Bill next weektosan k hr g | * mc ° s n g, Malaysia Msilgt July®0d8, d mb d —
www.malaymail.com/news/malaysia/2019/07/04/ministeyovtto-table-bill-nextweekto-abolishmandatorydeath-sentence/1768287

2 For more information ge Amnesty InternationalAbolitionist and retentionist countries (as of March 2018fIndex: ACT 50/6665/2017)
3 Amnesty International Death sentences and executions in 2017ACT 50/7955/2018

1 UN General Assemblyesoluion 62/149 of 18 December2007

15 UN General Assembly resotion 73/175 of 17 December 2018
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Regionally there has been progresss well Only 3 of the 10 member states of the Association of Southeast

Asian Nations- Singapore, Thailand and Viet Nangt reported executions in 2018. In the Pacific, Papua New
Guineaz the only country in the Pacific stl to hold people on death rowt put in place an indefinite stay of
executionsafter its National Court concluded g d b nt ms g x - r pehaftydviolatesl husngndrightsd ~ s g

r edft gcr dmr gghmdc himthesbgdderAsiaPanificgegienr nin®couniries basrieds h N m
out executiors in 2018, out of 21 that still retain the penalty in law.
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1.2THE LEGAL FRAMEWORK

Sgd cd > sg odm ksx g 'r addm °~ o °gs ne sgd L k> xrh ™ m kdf

1957. It is currently reained under nine laws for aotal of 33 offences, including12 for which it is imposed
as the mandatory punishment?® In recent years, the death penalty has been usediostly for murder and
drug trafficking, and in fewer cases for firearmeelated offences.Malaysia is among only 15 countries in the
world where the death penalty is known to have been imposed or carried out for dmadated offences in
2018.%7

16 The detailed list ofoffences is included in Annex I. Bug trafficking still carries the mandatory death penaltwhen certain circumstances
are not met

' The other countries are Bahrain, Bngladesh, China, Egypt, Indonesia, Iran, Iraq, Kuwait, Pakistan, Saudi Arabia, Singapore, Sri Lanka,
Thailand, and Viet Nam. Amnesty InternationalDeath sentences and executions in 2018ACT 50/9870/2019), p.12.
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THE DEATH PENADER INERNATIONAANIASTANDARYINGHCEPTIONAILS GAD

NEVER AS MADIPAPUNISHMENT

The UN and several other international bodies have set out safeguards and restrictions to the use of the
death penalty, with a view to its abolitiof?. In particular, the UN Economic and Social Council adopted the
Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty, which set out the most
basic guarantees to be observed in all death penalty cases. The UN Safeguards wereoesed by the UN
General Assembly in 1984y consensus®®

Among other restrictions, international human rights law provides that, in countries where the death penalty
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As recently as March 2019, the UN has reiterated in unequivocal terms that the application of the death
penalty for drugrelated offences does nbrespect the spirit of the international drugontrol conventions and
has the potential to become an obstacle to effective creb®rder and international cooperation against drug
trafficking2* Moreover, both the UN Office on Drugs and Crime (UNODC) ancetinternational Narcotics
Control Board (INCB), the UN bodies tasked with drug policy, have unambiguously condemned the use of
the death penalty for drugrelated offences and have urged governments to move towards abolitfon.

The imposition of themandatay death penaltyis prohibited under international human rights law? The UN

Gtl " m Qhfgsr Bnllhssdd g r rs sdc sg s ®sgd "~ tsnl
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regardless of the circumstances, is inconsistent with the prohibition of cruel, inhuman or degrading

sgd sl dms ndg ot mhrgl dms -

Malaysia is also a state party to other international human rights treaties that impose safeguardthe
application of the death penalty, including the Convention on the Rights of the Child and the Convention on
the Rights of Persons with Disabilities.

In Malaysia, individuals who have been charged at a Magistrate Court with an offence for which thatkle
penalty is a possible punishment face trial before one of the 25 High Courts. The conviction and sentence
can then be appealed before the Court of Appeal and the Federal Court. The death penalty may be imposed
at any stage of the legal processincluding at the final stage, by the Federal Court.

8 UN General Assembly resolution 2857 (XX\Mof 20 December 1971 affirms that to fully guarantee the right to life, which is provided for in
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adopted since then, including the International Covenant on Civil and Political Rights, have set abolition as the goal axbieved in
countriesthat still retain this punishment.

¥ UN Safeguards guaranteeing protection of the rights of those facing the death penalty, approved by Economic and Social Gounci
resolution 1984/50 of 25 May 1984

2 Article 6(2) of the International Covenant on Civil arféolitical Rights; UN Safeguards guaranteeing protection of the rights of those facing
the death penalty, UN Economic and Smal Council resolution 1984/50

2 Human Rights Committee General Comment No. 6The Right to Life(1982), para. 6

22 Human Rights Conmittee, General comment No. 36 (2018) on article 6 of the International Covenant on Civil and PdditiRights, on the
right to life, UN Doc. CCPR/C/GC/36, para.35

2 Report of the Special Rapporteur on extrajudicisdummary or arbitrary execution§2012), UN Doc. A/67/275, para.122

*TM Bghde Dwdbtshudr An gc+ ®Vg' s vd g ud kd gmdc nudqg sgdN k' rs
systemondrugg d k © s d ¢, UN Dac.sEACH(.7/2019/CRP.10

25 UN Office on Drugs and Crime®NCB Report 2018 urges governments to consider abolishing death penalty for drtedated offences’
(2019), www.unodc.org/southasia/frontpage/2019/January/inateport-2018-urgesgovernmentsto-considerabolishing death-penalty-for-
drug-related-offences.htm! St@ement attributable to the UNODC spokesperson on the use of the death penal8019),
www.unodc.org/unodc/en/press/releases/2019/June/statemeattributable-to-the-unodc-spokespeson-on-the-use-of-the-death-
penalty.html

% Report of the Special Rapporteur on Extrajudicial, summgaor arbitrary executions, UN Bc. A/IHRC/14/24, para.51

27 Human Rights Committee Pagdayawon Rolando v Philippine<Conmunication No. 1110/2002, UN Doc.CCPR/C/82/D/1110/2002,
para. 5.2

2 Report of the Special Rapporteur on Extrajudicial, summgaor arbitrary executions, UN Dc. E/CN.4/1999/39, para.63

2 Report of the Special Rapporteur on Extrajudicial, summeor arbitrary executions, UN Bc. E/CN.4/20057, para. 80
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Once the Federal Court has confirmed the death sentence issued by a lower court, or has imposed a new
death sentence, the remaining avenue available to those facing the death penalty is to seek pardon from the
Ruler of the State, or the King for applications from the federal territories. The pardon process is analysed in
more detail in chapter 4 of this report.

Minor changes to the use of the death penalty have been introduced in recent yedrsgislative

amendments to the Dangerous Drugs Act, 1952, werr the first timeadopted bythe Parliament at the end

of 2017 and cameinto effect in March 2018 The amendments, howeverdid little to bring national law in

khmd vhsg L k™ xrh" -r lgatiend®Time asnénded lavallogstjudgesito exdrdisg s r n a
sentencing discretiononly for a narrow range of circumtnces of drug trafficking When those convicted of
transporting, sending or delivering a prohibited substance are also found to haveaperatedwith law

enforcement in disrupting drug trafficking activities, judges amstensiblynow able to choose between

imposing the deathpenalty or life imprisonment witmo fewer than 15 strokes of the whig a cruel

punishment prohibited under internationaldw. In all other circumstances of drug trafficking, the death

penalty remains the mandatory punishment.

Furthermore, the amendments barred those who had already exhausted their legal remedies from enjoying
the benefit of the reform.UN safeguards guaranteing the protection of the rights of those facing the death
penalty state that a person sentenced to death must benefit when a change of law imposes a lighter penalty
for the crime of which they had been convicte&

1.3KNOWN FIGURES GNNDEARANSPARENCY

Although there has been a noticeable effort on the part of the present Government to make publicly available

information on the use of the death penalty in Malaysia, the enduring lack of transparency has made it

impossible to adequately and independently onitor thedeathod m™ ks x-r hl okdl dms >  shnm ° mc
understand the impact of this punishment over the years.

Limited information on executions had come to light primarily when the authorities have had to respond to
guestions from Members of Parliamentrigures disclosed by previous administrations indicated that 349
people were executed between 1970 and 199&;and that 33 executions were carried out between 1998
and 2015.% The previous government released further figures in March and May 2016, in resperts three
parliamentary questions This information indicated thatl2 people were executed and 829 sentenced to
death since 2010; and that 95 others had either received a pardon or had their death sentences commuted.

Most recently,official sources shaed information with Amnesty Internationalvhich indicated that 469
executions in total had been carried out since Malaysia gained independence in 1957. These included 229
executions for drug trafficking, 114 for offences under the Internal Security Act,d®, 106 for murder, 19

for firearmrelated offences, and one for kidnapping However, the details of the cases and breakdown by
year remain unavailable.

Amnesty International isaware of30 executions for the period 1998018. This figure is based on reprts
the organization received from credible sources, such as families of executed prisorn&rghe lack of clarity
on figures is emblematic of the secretive nature of the death penalty in the country, which greatly affects
those subjected to this punishmehand their relatives Recent official figuresndicated that 1,293 people
were under sentence of death in the country as &eptember2019.%”

EXECUTIONS ANDSHERMNHENCES IN MALAYSI

In recent years, Amnesty International has recorded the following figa for death sentences and
dwdbt shnmr- Mnsd sg s sgdrd °
executions took place, but that it was not possible to determine exactly how mamformation received

30 Act A1558 of 29 December 2017

31 See also footnote nd0

%2 Figures disclosed in March 1996. For more information see Amnesty Internationagjainst the tide: The death penalty in Southeast Asia
(Index: ASA 03/01/97)

3 Figures disclosed on 3 November 2015& awyers: Freeze all executions while mandatory death sentences under revieMalay Mail
Online, 24 November 2015 http://www.themalaymailonline.com/malaysia/article/lawyefieeze all-executionswhile-mandatory-death
sentenceunder-reviewAmnesty International is aware of 30 exetions for the period 19982018.

34 Written parliamentary replies to Puchong MP Gobind Singh Deo, 30 March 2016; Ramkarpal Singh, 17 May 2016; and tkas Patto,
20 May 2016.

3 Information on file with Amnesty International

% Information on fle with Amnesty International

37 Media Statement by Liew Vui Kewy, Minister in the Prime Minister's Department for Legal Affairs, 20 September 2019
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through official sourcesfor 2018 indicated amuch higher total for death sentenceshan those compiled by
Amnesty International for previous years.

2018: 0 executions; 190 new death sentences imposed, including 136 for druglated offences.
2017: 4+ executions; 38+ death sentaces, including 21 for drugrelated offences.

2016: 4 executions; 14+ death sentences, including 5 for drugelated offences.

2015: + executions; 39+ death sentences, including 24 for drugelated offences.

2014: 2+ executions; 38+ death sentences, incluihg 16 for drugrelated offences.

2013: 2+ executions; 76+ death sentences, including 47 for drugelated offences.

The limited information that the Malaysian authorities have occasionally released does not fth#l duty to
be transparent inthe use of he death penalty.Internationalhuman rightslaw recognizes the importance of
making public the information on decisions in criminal matters angrotectsthe right to seek, receive and
impart information3® The UN Human Rights Committee hasin particular, stressed the importance of the
right of access to information held by public bodies, including information on public affaif$this includes
information on important public policy matters such as the use of the death penalty and associated
legislative réorms. It is critical that the Malaysian authorities reveal complete and accurate information on
their use of the death penalty, so that it is possible to assess their practices against internatiboahan
rights law and standards

As highlighted by the UNSpecial Rapporteur on extrajudicial, summary or arbitrary executions, publishing
regular and comprehensive information on the use of the death penalty is in the interest of the publidtas
gives the opportunity to analyse whether this punishment is apgdi in a fair and nondiscriminatory manner.
This, in turn, contributes to building public confidence in the state justice institutiorf§.

Publicly available information would also allow for the consideration of important factdisuch as the risk of
wrongdful execution, the unfairness of trials, the extent to which capital punishment disproportionately affects
defendants living in poverty or people with mental disabilitigswhich could contribute towards the
development of a fully informed view on capitgunishment Access to accurate information iparticularly
important in the context of the ongoing reforms, in order to ensure a meaningful and informed debate on the
death penalty#

FIGURES ON THEFUSIE@EATH PEMAATY SHOULD BEPMBDOE?

Seweral UN bodies have considered the issue of transparency on the death penalty and have called upon

states that have not yet abolished the death penalty to publish information on their use of this penalty. In

1989, the UN Economic and Social Councilcalled onm r s  sdr ®sn otakhrg+ eng d bg b
which the death penalty is authorized, and if possible on an annual basis, information about the use of the

death penalty, including the number of persons sentenced to death, the number of death $emces

reversed or commuted on appeal and the number of instances in which clemency can be granted, and to

hmbktcd hmenqgl " "shnm nm sgd dwsdms sn vghbg sgd r edft qgc
(resolution 1989/64 of 24 May 1989).Thesgdm TM Bnl | hrrhnm nm Gtl " m Qhfgsr tqf
available to the public information with regard to the imposition of the death penalty and to any scheduled

dwdbt shnm 'gdrnktshnm 1// 4. 48 ne 1/ @oqghk 1/ / 4(-

The UN Human Rights Council morerecentt b~ kkdc nm rs sdr ®sn | " jd “u hk  akd
disaggregated by sex, age and other applicable criteria, with regard to their use of the death penalty, inter

alia, the number of persons sentenced to death, the number of persons on death rowe tiumber of

executions carried out and the number of death sentences reversed, commuted on appeal or in which

amnesty or pardon has been granted, which can contribute to possible informed and transparent national

and international debates, includingonth@ a k hf " shnmr ne Rs sdr vhsg qgdf gc sn s
(resolution 30/5 of 1 October 2015). Similar calls have been echoed in seven resolutions adopted with

overwhelming support by the UN General Assembly since 2007, including most recentlgaokition 73/175

of 17 December 2018.

38 Article 19 of the Universal Declaration on Human Rights; Article 19 of the International Covenant on Civil and PoliticaltRigh

3% Human Rights Committee, General coment No. 34, Article 19: Freedoms of opinion andgression, UN Doc. CCPR/C/GC/34nd

Toktakunov v KyrgyzstanCommunication No. 1470/2006, UN Dbc. CCPR/C/101/D/1470/2006

40 Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executiddsl Doc. A/67/275

“Sgd TM Fdmdg k @ rdlakx g r b kkdc nm rs > sdr sn | jd ®alty hk akd qgdkdu  m:
vghbg b m bnmsghatsd sn hmengldc "~ mc sqg  mr o 1§densmben208HhH.nm> k cda sdr nm sgh
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2.WHO |S ON DEATH
ROW?

®RHm Otsqg i x  nmbd sgd
| x fnc+ H cnm-s v ms sr
Purposely, | laako the other sideor me, as a mothe
want my sond¢ome back before | close my eyes

Mother of a man on deathAagust 2029

Amnesty International has analysed information it received through official sources on the death row
population of Malaysia. The picture that emerges suggests that the majority of those under sentence of death
were convicted of drugrelated offences, in wlation of international law and standards, and that a
disproportionate number othose on death rowt 44% of the total- are foreign nationals.

The overrepresentation of foreign nationats death row is even more glaring when considering its female
population. According to the numbers available to Amnesty International, 86% of all women sentenced to
death + and 90% of women sentenced for drug trafficking are foreign nationals

In cases involving Malaysian nationalspme ethnic minorities arealsoover-represented on death row.

Limited information available also suggests that a large proportion of those on death hewe less
advantaged socieeconomic backgrounds, which becomes particularly relevant in a criminal justice system
where safeguards in deth penalty cases are especially lacking, both in law and in practice, for foreign
nationals and peopleconvicted under the Dangerous Drugs Act, 1952.

The vast majority of those on death row were convicted before the legislative amendments to the Dangerous
Drugs Act, 1952, came into effect in March 2018&nd beforeone of the most recent legal aid schemes
providing legal support at the time of arrest was established, in 2014

“2 Interview with Amnesty International, 24 August 2019
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Death rows of Malaysia

PENINSULAR MALAYSIA

Alor Setar 27 Pengkalan Chepa 55

Pulau Pinang 12 @
Seberang Perai 83

Marang 29

‘Iﬂping 48

Tapah 121

Bentong 50
Sungai Buloh 56

; Kajang Men 243

4

Women 34

KUALA LUMPUR

Sungai Udang 45

Simpang Renggam 100 Kluang 86

Johor Bahru 23

EAST MALAYSIA

Labuan 3 4

Limbang 12

Miri 8

Sibu 11
Puncak Borneo 32
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Kota Kinabalu Men 36

Kota Kinabalu Women 3

O- Detention facilities housing
prisoners under sentence of death
as of February 2019. Numbers
indicate how many prisoners are
under sentence of death in each facility.

MALAYSIA

Sandakan 30

Tawau 7
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2.1DEATH ROWS IN NIRLTAEIVERALL OUTLOOK

As of 22 February 2019, 1,281people were under sentence of death in Malaysia, held in 26 detention
facilities across the country®

Seventeen prisons in peninsular Malaysiawhere the industrial and financial centres of the country are
located, as well as most international airportsheld
the great majority of people in death row (1,139, or
89%), more than twothirds of whom had been
convicted of drugrelated offences!* A remaining nine
facilities in East Malaysia accounted for only 11% of
the national total, with the majority of thse death row
prisoners held for murder®

Death row - by gender

Thoseunder sentence of death in Malaysia were
mostly men 89% (or 1,140). The 141 women were
held in nine facilities,with just 8 detained in East
Malaysia%

89% The facility with the largest number of people under
sentence of death was the male division of kang
@ voren prison, in Selangor state, wh 19% of the national
total. This wasfollowed byTapah prison in Perak state
(9%) and Simpang Renggam prison in Johor state
(8%).

2.2NATIONALITY, GENDEBFFENCES

A startling 44% (568) of all those under sentence of death were foreign nationals, from 43 countries.
Nationals from Nigerianade up 21% of this group, with those fronindonesia (16%) Iran (15%), India
(10%), Philippines (8%) and Thailand (6%) following suit’ The composition of the death row population
across prisons seems to reflect this split by nationality,

with limited variation.

. . . . Death row - by gender and nationality
The considerable proportion of foreign nationals

assumes even greater significance when considered
along the gender divide. Of the 1140 men on death 2%
row, (39%) were categorized as foreign nationals;
while for women that increases t@6% (121).

A significant73% of all those under sentence of death

have been convicted of drug trafficking under section .

39(b) of the Dangerous of Drug#\ct, 1952 + an 0k 54%

extremely high figure for an offence that does not

dudm | dds sgd sgqdrgnkec ghl dr ™
under international law and standards and for which
the death penalty must not be imposed A further
25% were convicted of murder and te remainder of
offences related to use of firearms, robbery and
wagingwar against the King or Ruler of a State, some
of which are also nonlethal offences.

Men - Malaysian Men - Foreign national

. Women - Malaysian . Women - Foreign national

4 Unless otherwise specified, figures contained in this section are based on information received from official sources inuge»r2019, on

file with Amnesty International. A breakolvn of these figuresas by prisonis included in Annex Il of thisreport

4 Alor Setar, Bentong, Johor Bahru, KajangMen, Kajang+ Women, Kluang, Marang, Pengkalan Chepa, Perlis, Pokok Sena, Pulau
Pinang, Seberang Perai, Simpang Renggam, Sungai Bulolyrgai Udang, Taiping and Tapah.

“ In detention facilities in Kota KinabaluMen, Kota Kinabalu- Women, Labuan, Limbang, Miri, Puncak Borneo, Sandakan, Sibu and
Tuwau. Those convicted of murder in East Malaysia were 91 out of 142, or 64%, compared to 209pieninsular Malaysia.

4 Kajang- Women, Kota Kinabalu Women, Pengkalan Chepa, Pokok Sena, Puncak Borneo, Seberang Perai, Sibu, Sungai Udang, Tapah.
47 Representatives of foreign embassies indicated that there is a discrepancy between figures held by the Malaysian authaitégheir
embassies, mostlyihked to mistakes with the identification and attribution of nationality.

4 See textbox on p.20
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The division by offences appears remarkably different when considering the gender of those ottevdi.

While in the cases of men the number of those convicted of drug trafficking reflected the national total
(70%), the use of the death penalty for this offence has a disproportionate impact on women, with 95% of
the total under sentence of death for tis reason.Of all male cases, 28% of those on death row were
convicted of murder, but only 4% of women were.

Offences - men Offences - women
1%

70%
95%

Drug-related . Murder ‘ Other Drug-related . Murder . Other

While overall the numbers of those convicted of drugelated offences are split almst equally between
Malaysian (51%) and foreign (4%6) nationals, thisdivisionis againsignificantlydifferent forthe 134 women
on death row for thisoffence (90% foreign nationals).

Drug trafficking - men Drug trafficking - women

49%

90%

. Malaysian ‘ Malaysian

Foreign national Foreign national

For the offence of murder, 76% of those under the sentence of dea{B18) were Malaysian nationals.

WOMEN ON DEATH ROW: ATORNONCOERCION AND DECEIPT

Amnesty International selected and reviewed 30 casé®Mafaysiarrafdforeign nationals) on death row for
drug trafficking at Kajang and Tapah Alisaissisave alreatigen reviewed by the Federdah@dairt82 women
(4 Malaysian and 78 foreign nationals) are under sentence of death for this offence at these prisons.

The casewsere selected on the bgwigpfrtionate representation by prison and, cativedlagvailability of
judgment3heorganization atgmke to lawyers and representatives of embassies who have been involved in cases of
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womenndesentencafdeattor this offencie information relating tosteationportray sornemmaostories
that recur frequently in cdigesopleonvicted of drug traffiakioge broadly

In 25f theaseshatAmnesty International reyitheeslomen were convicted of trafftekitiey were caught with
drugs as thiied t@nter itoMalaysia at internatiaimglod. he drugwerenostlyound in bage; some cases
these wetied to their bodée®l in two others the drugs were found in capsules thatdtiadvb@ibsubstances
andamounts they carried vériéaimong those caughtméthamphetam{@8people), for exanfdeyere caught
with quantities lower than 1kgeéreti7and 900 grams) andritvamounts between 1,200 and 1,730 grams
the equivalentsdb 70 doses

Inmostases, the women said that they were not aware thatrifiey Wieiedraigs. During thestsiagvomen

argued that they were asked to carry a bag containing items for sale, such as clothes or shoes, for a person known to the
withoubbtaining afipancial compensatiomther cases, the women hatltagraeel to Malaysia to transport

fashion itemfor exampfer a business conteic known persorexchangesome mon@y several cases it was

indicated ahe equivalespproximatéhsbB00, butstatedhat they were not awayentberansportindrugsor

the plawas changed at the last miEnge those found with drugs tied to their bodies told the polibatand judges

they were rioformedf the contesmd weight thfe drugs found in the packages.

Severalfthesewomen wemeant to travel to Malaysia wiglattrer or a friemeho at the last minute had to pull
out of the trip for visa or other réasmme cases, the women dlzairtbey had gotten into financial trouble and
were coerced by the circumdtatateson or continue the job

The effect of the mandatory death penalty for drug trafficking, combined with presumptions of guilt under section 37 of th
Dangerous Drugs Act, 1952, has had the effeciviigudtiesgnsideration to the fattsdito the discovery of

the drugs by the Malaysian poéinehen théyad no other reason to distegarccounts that the women put

forward as their defence (see also section 3.5 of this report).

In memblemat@aseonsiderdyy the organipata foreign national travelled to Bangkok to visit a friend who asked

her to travel to Brazil, at the expense of her company, to carry back confidential docutd&B30n@mchange for

Brazilthe womamas told by the man who was suppaséddier the documents that she was instead to bring back

two bags containing 10 towleish were later found to contain ddedinéler travel arrangemeetehanged

whenshe was already in Bradishe was directed to fly back to Malagdiarmto Bangkok by bus. The trial and

appeal judges didawmept that she did not have knowledge of the drugs and stated that she should have not trusted the
man who assured her that the towels wereinwitilegainvestigating or takingangideration the context and

possible circumstances she would have faced if she did not agree to céfry the bags back.

In another caadpreign natiomdiovas foundith689.10 grams of codaiseall bags her bodtestified in court

that a friend had promised her the equivalent of approximately USD2,200 to carry some diamonds back from Brazil. Onc
there, a contact of her fliekdd her in a hobkegfoldelderand asked to swallow fshiapled objects far fo

hours, which she was told were diamonds. She saidttirabstreeddsbibed if she refused to ddheowas

then made tevallovioumpillswhich made her feel drowsy and sleepy, hadwskerup the twoinsemted more

small bags her vagindherial and appgatiges dismissed her defences = s h mf ifendegd sdhewad ok d s g s
under duress, she had ample time while at the Sao Paolo airport to inform the relevant authorities of her condition. Howe
she chose not to dd $0thigsZ £ ihconsistent with the conduct of someonawdrevipasnt of time under the

threat of being killthat we could make out from the above evidenceewaietitat Widach the defence sought to

adduce was no more than atteenpto convince the trial judge that she did not have a@itdy ainthie

sausagshaped capsules, knowledge and thus poistessigsugned drug therein which is one of the requisite

elements of thifence with which the appellant was chasgedsTia a scintifaloubt in our minds that the

capsules were swallowed and insestefddhto” o odk k" ms~r u  fhm unkt ms  ghkx

49 Court of Appealof Malaysia B-05-23-01/2012 (PHL) (2014)
% Court of Appeal of Malaysia, 5(M)-237-09/2015
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2.3COMPOSITION BYXEGRNUPS

When looking into the cases of Malaysian nationals that have been sentenced to deatime ethnic
minorities are overrepresented compared toofficial estimates of thetotal population of Malaysiain which
69% belonged to the predominant Malagthnic group, 23% are of Chinese ethnic backgroundand 7%
Indian. Other ethnicities were estimated taccount for less than 19!

Figures provided to Amnesty International by official sources as of 28 October 2018 indicated that out of the
713 Malaysian nationals on death row, 48% belonged to the Malay ethnic group; 24% to the Chinese group;
25% to the Indian group; and 4% to other ethnic group$? This indicates that the Indian population and
people belonging to other ethnic minorities are overrepresented on death row, while the Malay ethnicity has
a lower proportion compared to its national comparative.

Population of Malaysia - by ethnic group Death row population - by ethnicity

1%

23%
48%

69% 23%

Malay Chinese Malay Chinese

‘ Indian . Other . Indian . Other

These figures in themselves cannot be used to infer discrimination in the criminal justice system. In the
preparation of this document, Amnesty International has not assessed whether any discriminatory laws or
practices have been in place, targeted atome minaities, that could justify thedisparity in proportions; nor
how the socieeconomic backgrounds of the prisoner or the circumstances of the crime could be a factor in
the overrepresentation of some ethnic groups on death row.

Notwithstanding this the identity and ethnicity of the defendant can be critical factors in their experience in
the criminal justice system and should be taken into consideration in the analysis of the present state of the
death penalty in Malaysia, including to inform policand legislative deliberations in the context of the
announced reforms.

2.4SOCHBCONOMIC BACKGROUNDS

Although Amnesty International was not able to assess how a particular seetmnomic background may
have impacted the conduct of the trials and the overalutcome of the individual cases of those on death
row in Malaysia, official figures dghine a dim light about the challenges that people from disadvantaged
backgrounds face in death penalty cases. According to official sources, 440 people, or 34%, ottatise on
death row were classified as unemployed or not having a permanent job; and a further 126, or 10%, as
®k ° a n tThedsocivecenomic backgrounds of others is not clear given ambiguous categorizations, such
r ®atrhmdrr |l T m neperdly athosgh it ib rotpgssible td.infeq shcietonomic status
merely on the basis of the stated profession, it is likely that the proportion of those on death row with less
advantaged background is significantly highetn a country where free legahssistance is only guaranteed by

51 Department of statistics Malaysia, Current Population Estimates, Malaysia, 2018, 31 July 2018,
www.dosm.gov.my/vl/index.php?r=column/pdfPrev&id=c1pgTnFjb29HSNNYNUpiTmNWZHArdz09
%2 Including Bajau, Bidayth, Bugis, Dusun, Iban, Kadazan
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law from the time of trial, the financial ability to hire and retain a lawyer from the moment of arrest becomes
of critical importance, as shown in the next two chapters.

Research into the use of the death penalty has Igrshown that those living in poverty or with legimancial
means are often unable tdully realizetheir right to competent and effective legal counsel, at all stages of the
proceedings.Defendants fromdisadvantagedsocio-economic backgrounds werenften unable toengage or
retain competent legal representation, as well d®nefit fromthe much-needed support of forensic and
medical experts to prepare their defence~or example, acomprehensive study by the National Law
University in Delhi(India) on deathrows in India has shown that low literacy leveamong prisoners facing

the death pendty, as well as their marginalizd or absent social networkscan in some cases be facta
influencing their understanding of, and engagement with, the judicial institutions and their own legal
representatives. This in turn hadiad the effect of further disempowering and marginalizing certain sections
of society, alondines of class, gender, aste, religion and levels of educational attainmepit.

DEATH PENALTYRORNEVER THE SOLUTION

Malaysia is among a minority of states that continutn¢odegtbsendty drugelated offencés. part of the

public debates on the annoegc=dtive reforms, several calls have been made to retain this punishment because of its
perceived deterrent éffelcwevemtonly there is no ecigléhat the death penaltysatsniqudeterrenit has

alsonot been@ren either to be argetetarug use nor an effective way to prevetdtddidgeaths.

Through its research for the preparation of thiemeptyrinternationafdwasd that those on death row for drug

trafficking were frequently convicted after they wereskrssibin of and transporting relatively small quantities of

drugs without having committed or being involved in any form of violence, and were often peepl diat are at the low
the drug chdjdrug couriert) many cases, tia@yned that thegrevforced or lured into the drug trade by their

partners or people they farexampler, because of their lack of financial means. Givanking land the

elevated risks such positions entaif, timase who have been sentenced to delatiwhaweehave little or no control

over what drugs and what amaynigette asked to carry; thiggldadno information about where the prohibited
substances were coming from or going to, and were in many cases only in possessail®phoret aatl a m

once arrived at their assigned destination. This situation leaves couriers more exposed to the risk of the death penalty, a
they usually have no information about those occupying higher positions in the hierarchyr&cririclal drug netwo
they can share with the authorities to assist with the disruption of further drug trafficking activities and avoid being
sentenced to death.

The use of the death penalty foeldted offences is the most extreme sign of the preddimeneegfyopge that

states have put in place in the contextbfthedod ¢ ®v " q nm cqtfr - @ g r addm r
policies have been detrimental to the enjoyment of Rtitmrimigatsarticular dire effect on the mostzedrginal

sectors of society. Nevertheless, the negative impacts on the lives of people continue to be frequently ignored as the
effectiveness of the international drug control regime is measured by the amount of drugs seized or the number of peopl
arrested ifalrug offencés.

Théheavy reliance on criminal laws, repressive policies and other measures based on prohibition has resulted in
widespread human rights viol&@ioment drug policies have failed to address the undeclyngrsodaxtors that

increase the risks that lead people to engage in the drug tradeeatitiudagall of education, unemployment,

lack of housing, poverty and discrimination. As seen by the cases documented in this report, drug control laws and polici
have wornsed structural sources of vulnerability, stigma and discrimination that affect people who engage in the drug
trade, especially women and those belonging to marginalized and disadvantaged communities.

M shnm k K v Tmhudgrhsx+ ®Cd sg Odm ksx Hmch® Qdongs+ Cdkgh Oqdrr+ Eda
4 See, for example;'Yoursay: Death penalty debate a law without heart has no grandeur”, Malaysiakini, 29 May 2019,
https://www.malaysiakini.com/news/477788&eep death penalty to win war on drugs, says terrorism experEree Malaysia Today, 24

January 2019, https://www.freemalaysiatoday.com/category/nation/2019/01/24/keejeath-penalty-to-win-war-on-drugs-saysterrorism

expert/

% UN Human Rights Council, Study on the impact of the world drug problem on the enjoyment of human rights, UN Doc. A/IHRC/30/65

(2015); Implementation of the joint commitment to effectively addressing and countering the world drug problem with regard to haoma

rights, UN Doc. A/HRC/39/39 (2018)

% UN Doc. A/HRC/30/65 (2015), para. 35
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Drug control policies should therefore be undensé@os & achieve broader objectives, including the protection of
the right to the highest attainable standard of health, ensuring eqdaidymaimatiam and avoiding the violence
associated with illicit markets. Addressing the root unguskdenf Harm requires states to put in place a wide set of
gendesensitive and holistic semimomic protection measures tackling the different stages of the drug trade, from
cultivation and production to distribution and use.

2.5STAY ON DEATH RBGARANXDN APPLICATIONS

The vast majority of those on death row were convicted before March 2018, when the legislative
amendments to the Dangerous Drugs Act, 1952, introducing limited sentencing discretion, came into effect.
Many were also convicted by the HigCourt before one of the most recent legal aid schemes providing legal
support at the time of arrest was established, in 2014, and have not been able to benefit from these
legislative changes. At least 5 people had been on death row for more than 15 yeasf October 2018.

DATE OF CONVICTIONS OF THOSE ON DEATH ROW

Since 2018: 205 (16%)
20142017: 533 (42%)
20092013: 464 (36%)

The majority of those on death row also spent2years in pretrial detention.

More than half of those on death roW60%) had their legal appeals finalized as of February 2019f these
764 people,just 425 had submitted their petition for pardonApproximately half of the foreign nationals at
the final stage of their case did not file their pardon petition, while the figuisslightly higher in the case of
Malaysians (approximately 60%).
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3.FAIR TRIAL CONCERI

®&We need the] abolition of the death penalty, becal
imperfection of tkaminal justice systems Inever safe
to execute any human being

Malaysiandger24August 2079

The right to a fair trial is a fundamental human right and one of the universally applicable guarantees
proclaimed in the Universal Declaration of Human Right8.lt has become legally binding on states as part

of customary international law and the key elements that define it are set out in Article 14 of the International
Covenant on Civil and Political Rights (ICCPR)These must be observed by all states, regdess of whether
they are state parties to the ICCPR, anclude:

1 the right of anyone facing a criminal charge to a fair and public hearing by a competent, independent
and impartial tribunal;

9 the right to be presumed innocent until proven guilty;

=

the right to be informed promptly and in detail in a language which they understand of the nature
and cause of the charges against them;

the right to adequate time and facilities to prepare a defence;

sgd ghfgs sn bnlltmhb sd vhsg bntmrdk ne sgd cdedmc m
the right to free legal assistance for defendants unable to pay for it;

the right to examine witnesses for the prosecution and to present witnesses for the defence;

the right to free assstance of an interpreter if necessary;

the right not to be compelled to testify against themselves or to confess guilt;

= =4 -4 -—a -—a -_—a -2

and the right to appeal to a higher court.

Respecting and protecting the right to a fair trial, from the time of arrest, is all theore important in death

penalty cases, where the life of the defendant is at stake. In 1984, the UN Economic and Social Council

(ECOSOC) affirmed the importance of safeguards to protect the right to a fair trial for those facing the death

penalty. Itstate sg s rtbg r edft gcr Itrs ad ® s kd rs dpt k sn
"mc Itrs hmbktcd ® cdpt  sd kdf " k ®Wioldtioneffanbiad s ~kk rs” fd
guarantees provided for in Article 14 of the ICCPR wouldnder the death sentence arbitrary in naturé

5" Interview with Amnesty International, 24 August 2019

%8 Available athttps://www.un.org/en/universatieclaration-human-rights/

%9 See Amnesty Internationalf-air Trial Manual, Second Editioiindex: POL 30/002/2014)

% Safeguard no.5 of the UN Safeguards guaranteeing protection of the rights of those facing the death penalty, UN EconomiSaiihl
Council Re®lution 1984/50 of 25 May 1984

5 Human Rights Committee, General comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political Rigint the
right to life, UN Doc. CCPR/C/GC/36, para.41
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and the arbitrary deprivation of life, together with torture and othertittatment and punishment, is
absolutely prohibited under customary international laf.

In this chapter, Amnesty International outlineis concerns on selected aspects of the right to a fair trial in
the context of death penalty proceedings in Malaysia. The analysis is based on provisions contained in the
Penal Code, the Criminal Procedure Code, and special legislation such as the DangeDrugs Act, 19525
The chapter further draws from information the organization gathered through direct interviews with legal
professionals and relatives of people who have been sentenced to death, as well as through the analysis of
150 judgmentsobtained online.

Taken together, the concerns outlined in this section show a worrying lack of safeguards that have led to

numerous violations of the right to a fair trial at different points of the criminal justice process, which leave

defendants vulnerable totlie imposition of the death penalty. The chapter highlights concerns in relation to

defendants being held without access to legal counsel from the time of arrest and the failure to enable

foreign nationals to access consular assistance in a timely fashiafiegations of torture or other Hireatment

in pre-trial detention in order to obtain a statement or information that is later used to secure convictions,

leading to death sentences; failure to provide effective interpretation for foreign nationals atiees who

could not adequately understand the language used in the proceedings; access to adequate time and

e bhkhshdr sn oqdo gd sgd cdedmbd: "mc sgd gdkh > mbd nm ®
on to the defendant and breach theight to the presumption of innocence. It further identifies failures to

gdrodbs sgd cdedmc msr- ghfgs sn “ood k “f hmrs sgdhg bn
undermines the conviction at its core.

3.1RESTRICTIONS ORRATTCEOMPETENT AND
EFFECTIVE LEGABEIOUN

All persons arrested or detained on a criminal charge have the right to competent and effective legal counsel

from the start of a criminal investigation and as soon as they are deprived of their libéttyhis enables

defendants toprotect their rights and prepare their defence, and serves as an important safeguard against

torture and otherits qd * s| dms + "~ mc ~ f  hmr s b n-dajrbichtng Seemens.dr r hnmr ~  nq
This right extends to all stages of criminal proceedingimcluding the preliminary investigation, before and

during the trial and appeals®® If the defendant cannot afford to pay, a lawyer must be assigned to them free

of charge®

The state and the court have a particular obligation in death penalty casesstusure that the appointed

counsel is competent, has the requisite skills and experience commensurate with the gravity of the offence,

and is effective®” Sgd TM Gtl " m Qhfgsr Bnll hssdd g r “krn rs> sdc sg
misbehaviour orincompeteb d ~ + nq he sgd "tsgnghshdr ®ghmcdg "~ oonhmsdc
deedbshudkx+ sgd rs > sd | > x ad gdronmr hakedftheng °~ uhnk  sh
authorities or the court are notified that counsel isnoteffeatd + ng he sgd bnt mrdk-r hmdeedb
the court must ensure that the counsel performs his or her duties or is replaced.

Death penalty cases should not proceed unless the accused is assisted by competent and effective
counsel®®

Article 5(3) of the Federal Constitution of Malaysia guarantees the right of a person to be allowed to consult
and be defended by a legal practitioner of their choice as soon as possible after arrest. However, gaps in

%2 Human Rights Committee)ssues Relating ¢ Reservations Made upon Ratification or Accession to the Covenant or the Optional Protocols
thereto, or in Relation to Declarations under Atrticle 41 of the Covenant, UN Doc. CCPR/C/21/Rev.1/Admh6a.8; Report of the Special
Rapporteur on ExtrajudiciaExecutions, UN Doc. A/67/275, 2012, para. 11; Committee Against Torture, General Commbiot 2:
Implementation of Article 2 by States PartiedJN Doc. CAT/C/GC/2para.1.

% Penal Code, As at 1 February 2018, Act 574Criminal Procedure Code, As at 1 Novengp 2012, Act 593

5 See Amnesty InternationalFair Trial Manua) Chapter3.Sgd TM Gtl "m Qhfgsr Bnll hssdd g ' r rs sdc sg s s
should be ensured, through legal aid as necessary, immediately on arrest and throughout all subsequent @edings to persons accused

of serious crimes, in particular in cases of offences carrying the death penaltiluman Rights Committee, Concluding observations of the
Human Rights Committee: Trinidad and Tobago, UN Doc. CCPR/CO/70/TTO, para.?.

% Principle 1 of the UN Basic Principles on the Role of Lawyers, adopted by the Eighth UN Congress on the Prevention of Crich¢he
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990

% Article 14(3)(d) of the ICCPR

57 Principle no. 13 of tie UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, UN General Assembly resolution
67/187 of 20 December 2012

% The UN Human Rights Committee, General Comment No. 32, para. 38

% Human Rights Committee Robinson v JamaicaCammunication No. 223/1987, paras. 10.210.3, Abdool Saleem Yasseeand Noel

Thomas v GuyanaUN Doc. CCPR/C/62/D/676/1996, para. 7.8.
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legislation and practical barriers have frequentlyndermined the realization of this right, particularly for
those who do not have the means to instruct their legal representatives independeffily.

The framework through which the legal aid works in Malaysia creates some clear, critical first gaps. There

are three types of legal aid schemes in Malaysia that concern death penalty cage$he main legal aid

scheme is managed by the courts. It provides legal representation for those facing capital charges who are
unable to engage a lawyer independently, and gers representation both at trial before the High Court and
during the appeal stages, before the Court of Appeal and the Federal Court. This scheme is available both for
Malaysian citizens and foreign nationals. The costs of the legal representation argied by the courts and
lawyers, who are selected from a prapproved list, and are generally assigned to a case by the judge on a
rotating fashion.

The courtmanaged scheme, however, does not cover the ptaal stage of the criminal process, a critical
phase in the development of a defence. To address this, a new stdteded scheme, called the National

Legal Aid Foundation (NLAF; Yayasan Bantuan Guaman Kebangsaan, YBGK), became operational in
2012.72 This scheme, created by the state but set up as a chéyj provides legal aid and advice only to
Malaysian nationals at the stage of arrest, remand and bail application aatb a lesser extent, because of
limited resources availablet: to those on death row who want to prepare pardon applications. It has cergr

all over peninsular Malaysia, but in East Malaysia it is only operational in eight locations. It is administered
through the networks of the Bar Council Legal Aid Centres of the Malaysian Bar, Sabah Law Association and
sgd @cunb’ sdr - wak Inordehto qudlifp tmassist def@ndants through this scheme, lawyers
are required to undertake additional training and are paid a flat rate for their services. This scheme does not
cover the trial and appeal phases, which are already covered undeethourt-managed scheme, andt
critically £ does not provide assistance to foreign nationals.

As noted in the previous chapter, a significant proportion of those on death row are foreign nationals, and the
lack of coverage in legal aid services at the tintd arrest in their cases is cause for significant concern. The
Malaysian Bar has made repeated calls to the authorities to ensure foreign nationals are able to get legal
counsel through the YBGK scheme and initiatives to maximize coverage have alreadynbtmmntemplated,

for example through cooperation with foreign embassiésAccording to officials of the Bar Council Legal Aid
Centre, a selffunded scheme by the Malaysian Bar, lawyers who provide pbomno representation at the
remand stage can fill this gp, supporting all those under arrest and at the timef their appearance before
the Magistrate Court, regardless of the offence committed and the nationality of the individdalhe Bar
Council Legal Aid Centre has also sought to develop dedicated legal aid schemes with foreighassies, to
maximize the reach of its legal support. One such initiative is the Thai Citizens Legal Aid Scherm€l(AS),
established jointly with the Thi Embassy and launched in December 2017 to provide legal assistance at
nominal costs when Thai nationals are accused of serious crimes, among other serviteSome other
foreign representations in Malaysia have also put in place mechanisms to engage itirivate law firm
independently, to maximise support for their own national8.

Amnesty International was not able to obtain figures on legal aid coverage in death penalty cases and
information on any legal support received at prigial stages is rarelyricluded in publicly available

documents, such asjudgments. Lawyers and other representatives of prisoners on death row told Amnesty
International that it has been a common experience for those arrested for offences that could result in the
death penalty aad who cannot hire a lawyer independently not to receive legal assistance at the time of
arrest, or during their time on police remand, before the charges are brought.

A lawyer associated witta Bar Council centre in an interview with Amnesty Internatiahestimated the
coverage of the legal aid schemat the time of arrest and remand hearing at 600%, indicating alsothat
the figure reduces further away one gets from the centre of Kuala Lump&iRepresentatives of the legal aid

° An overview of concerns relating to the Malaysian criminal justice process is outlinedriternational Centre for Law ath Legal Studies (
CelLLS)®ustice Audit Malaysia, http://malaysia.justiceaudit.org/?page_id=34

™ A fourth, established under the Legal Aid Act 1971 and managed by the Legal Aid Departmentesimot cover offences that could result

in the imposition of the death penalty.

2 For more information, visitwww.sprm.gov.my/index.php/en/enforcement/legdrisdiction/81-uncategorised/104Qyayasanbantuan
guamankebangsaanybgk

 @rovide legal aid to all foreigners, Bar urges Putrajaydree Malaysia Today30 October 2018,
www.freemalaysiatoday.com/category/nation/2018/10/30/provitegataid-to-all-foreignersbar-urges putrajaya/

" Interview with representatives of representaés of the Bar Council Legal Aid Centre, 26 August 2019

s Malaysian Bar, Bar Council® hai embassy set up scheme for Thai nationalsm L k> xrh> "+ 06 Cdbdl adg 1/ 06+
www.malaysianbar.org.my/bar_news/berita_badan peguam/bar_council_thai_embassy set up_scheme for_thai nationals_in_malaysia.ht
ml The costs of each service is published on the website of the Thanbassy at this link:https:/bit.ly/2mjGtQ9

¢ Interviews with representatives of two foreign embassies on 27 and 29 August 2019

" Interviews conducted by Amnesty International in August 2019

8 Interview conducted on 29 August 2019. Amnesty International requested official figures from the Secretariat of the Bar Cibuiegal Aid
Centre. However, official data was not received at the time of publication of this report.
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scheme stated that thdack of overallresources was a concern inhibiting the delivery of services through the
various legal aid schemes, both financially but also with regard to the availability of lawyers to provide pro
bono services, particularly at evening time. As highlighteéd the section below, the assistance of a lawyer is
critical when giving statements during police interrogation, among other issues. When a conviction may lead
to the death penalty, the geographical disparity in the provision of free and competent legadistance raises
further concerns in relation to the unequal protection of the law against arbitrary deprivation of life. It is
further concerning that, because of hovlegal aid is structured in the different schemes that provide no free
legal representaties until the trial is due to start, many defendants are left awaiting trial without any legal
assistance for significanperiods that have extended from months to, in most cases, two to five years (as
noted in section 2.4 of this report).

The limited reurces available to the lawyers appointed by the court has also impeded the ability of the
defendantto enjoy an adequate and effective legal representation. The court appointed lawygmanot have
the meansto appoint experts to challenge the evidence tifie prosecution for example demist and DNA
experts. In the absence of the d e d m @wnmasperts, the evidence of the prosecution experts become
irrefutable’

Another barrier to the full enjoyment of the right to effective legal counsel for those facthe death penalty
in Malaysia relates to the quality of the representation, when it is available. Amnesty International did not
receive any specific complaints with regard to the representation afforded to defendants appearing at the
Magistrate Court foremand hearings. However, several family members and lawyers who represented

prisoners appealing against their conviction and sentenéek * hl dc sg° s sgd cdedmc’

incompetent, inexperienced or participated in misconduct in the represeation of people of less advantaged
backgrounds during trial. They said, for example, that some attorneys would rush through cases in two to
three days to claim their fees and move quickly to the next one; or ask for substantial amounts of money
from family members withouttaking the requested action in the case. This is particularly problematic when
considering that it is extremely difficult to introduce new defences after the conviction has been obtained,
and many judges have rejected such arguments durirgppeal. In an effort to ensure effective legal
representation, the Bar Council Legal Aid Centre has put in place training and enhanced requirements for
lawyers wanting to offer representation through the YBGK programffi@ind has an operating complaints
mechanism which has resulted in disciplinary action&.

3.2DELAYS IN NOTIBIRAHR ARREST

The right of all suspects and accused people to access to and assistance of counsel from the very start of a
criminal investigation is further undermined by delays inotifying legal aid centres, family members and
lawyers of the arrest. Article 5(3) of the Federal Constitution of Malaysia guarantees the right of a person to
be informed as soon as possible of the grounds of their arrest as well as the right to consuidt be defended

by a legal practitioner of their choice. Similarly, the Criminal Procedure Code guarantees the rights of
suspects to be informed promptly of the grounds for their arrest, to contact a legal representative of their
choice within 24 hours of arest, and to communicate with a relative or friend as to their whereabouts.

Representatives of legal aid schemes who spoke with Amnesty International did not express concern at the
timeliness of the notification of arrest that they had received from lamforcement agencies. However, they
mentioned concerns related to practical issuesuch as the receipt of the fax or email notifications after
office hourswhich would not be acted on until the following dayand the low availability of lawyers when the
notification comes in. Overall, the legal aid representativesemed to be satisfied that all defendants would
have access to a legal representative at the Magistrate Court, when they are taken for their remand hearing
within 24 hours of their arrest.

This assessment seemed to be in contrast to whabme family members told Amnesty International, who
mentioned that their relatives only saw a lawyer for the first time when they were charged at the Magistrate
Court, days after their arrest. The sister of aan on death row for drug trafficking told Amnesty International
that she and her family were even denied access to him while he was heldla¢ police station®

 Interview with lawyer24 August 2019

8 One of the requirements is that lawyers have five years of experience in criminal matters

Rdd+ enqgAdg cdbéngkbdkdf-"esgh nner- h mFréedvilaysia Today28 Qctobegprd2016 —
www.freemalaysiatoday.com/category/nation/2016/10/28/bdeploresfraud-allegationsin-legataid-schemel/.

82 Section 28(a) of theCriminal Procedure CodeAs at 1 November 2012, Act 593

8 Interview with Amnesty International, 24 August 2019
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Similarly,representatives of foreign embassies indicated that they usually get the notifmatdf arrest of their

nvm m shnm kr vhsg ° shld f o ne | nqdsatementisnakdn3 gnt qr nq d
In several cases, they heard about an arrest by some concerned community members first, or in a few

instances from the media. 8me mentioned thatthe police officers addall notices to a pile and sent to the

relevant embassy in a list which has included in some instances more than 100 individuals under arrest for

b ohs k "mc nsgdg needmbdr + itdscdiffiouft to evengderdifg whicltcddes xr s n s gd
sn oqghnghs hyadldomestaias duaremtes foraign hationals the right to be promptly informed of

their right to communicate with their embassy or consular representative as soon as they are aeaks

detained or imprisoned®® Consular assistance can be critical for defendants to gather evidence in their

defence, including to present mitigating factors to support their case and, at the final stage, pardon

applications.

Amnesty International was atstold by representatives oforeignembassiesthat in several cases involving
foreign nationals, the Malaysian authorities had failed to correctly identify or verify the identity and nationality
of the defendants, with the result that those defendants wenot able to exercise their right to seek

assistance from the consular authorities of their states of origin at the time of arrest.

3.3LACK OF LEGAL FRPREHBON: RISKLOF IL
TREATMENT ANDNEERIMINATING SENTEM

People suspected or accused of crimil offences who are being questioned have the right to the presence
and assistance of a lawyet They have the right to communicate and consult with their counsel privately

and in confidence®” They should be notified of these rights before being questiondddividuals who are
unable to communicate in the language used by their lawyer are entitled to an interpreter (paid for by the
state) %8 Statements elicited as a result of torture, dffeatment or other forms of coercion must be excluded

as evidence in ciminal proceedings, except those brought against suspected perpetrators of such abuse (as
evidence that the statement was made¥f. The UN Human Rights Committee has stated that this exclusion
applies not only to statements and confessions, but also, in pciple, to other forms of evidence elicited as a
result of torture or other iltreatment, at all times®

The prohibition of torture and other cruel, inhuman or degrading treatment or punishment is a norm of
customary international law that applies to ghleople in all circumstances™ Whenever an individual alleges
they have been subjected to torture or other-lfeatment, the authorities have an obligation to conduct a
prompt, independent, impartial and effective investigation with a view to ensuring tle those responsible
are brought to justice, and victims must have access to an effective remedy and receive adequate
reparations®

In Malaysia, the police can detain people suspected of having committed a crime for more than 24 hours to
enable thepolice to complete their investigatiof Within 24 hours, the arrested person has to be brought
before a magistrate who can authorize their detention for a period of up to seven days which, in death
penalty cases, can be extended by a further seven da$sThis period of time is critical both for the
investigating police officers and the defendant, and judicial oversight of the detention serves to safeguard the
presumption of innocence and also aims to prevent other human rights violations, including tortarel

other ilktreatment.

8 Interview with Amnesty International, 27 August 2019

8 Article 36 of the Vienna Convention on Consular Relations (1963); Article 17(2)(d) of the International Conwerfior the Protection of All
Persons from Enforced Disappearance (CPED); Article 16(7) of the International Convention on the Protection of the RiglAts igrant
Workers and Members of Their Families (ICMW). Malaysia is a state party to the Vienna €ation on Consular Relations and the ICMW,
but only a signatory to the CPED.

8 Special Rapporteur on the independence of judges and lawyers, United Kingdom, UN Doc. E/CN.4/1998/39/add.4, para.47

87 Principle 8 (29) of UNODC, United Nations Principles and Gdelines on Access to Legal Aid in Criminal Justice Systems, UN @eal
Assembly resolution 67/187

8 HRC General Comment 32, para.32

8 Article 15 of the Convention Against Torture; Article 14(3) of the ICCPR.

% Human Rights Committee General Comment No. 32, para. 6

% Article 5 of the Universal Declaration of Human Rights, Article 7 of the ICCPR, Atrticle 2 of the Convention against Torutieles 37(a)
and 19 of the Convention on the Rights of the Child, Arlic10 of the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families.

9 Articles 2 and 7 of the ICCPR; Articles 24 of the Convention against Torture; Human Rights Committee General Comment 31, on the
Nature of the General Legal Obligation Imposed on States Parties to the Covenant, UN Doc. CCPR/C/21/Rev.1/Add. 13, pafds 15

9 Section 28 of the Criminal Procedure Code

9 Section 117 of the Criminal Procedure Code
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Torture and other iltreatment at police stations throughout Malaysia are a widespread concern, although

there has been only limited reporting on theseiolations® In its 2011 report on Malaysia, the UN Working

Groupon Arbitrak Cdsdmshnm mnsdc sg s ®uhqgst kkx “kk cds > hmddr h
subjected to illtreatment and even torture in police stations and detention centres in order to obtain

confessions or incriminatory evidence. Many detainees told the Wimg Group that they were not informed

of their rights while in police detention, particularly the right to contact their relatives or to consult a defence

lawyer. Some reported that police officers even told them that to consult a lawyer would make thiéiration

dudm I ngd bl okhb sdc -

SUARAM, a leading NGO in Malaysia that has monitored police abuses extensively, states in its most recent

"mmt "k gdongs sg° s ®Snqgs-dogunenged and rectaiming issue in Mathysia.h mr v d k k
Incidents of physical violence inflicted upon detainees under remand or during investigation are prevalent

especially when there are elements of chain remand or detention under security laws. In general, it is

difficult to provide the appropriate medical evidence to pve torture has been inflicted as detainees are

often locked away until their next court appearance and subjected to threats of further violence by

hmudr shf > shmf neehbdqr he sgdx vdddBgn hagduwydl Kamcg™ gsdedgra
police practice to take a defendant to a different Magistrate Court when the initial 14 days of remand have

expired, to further extend the period in which a defendant can be kept before charges are brought.

SUARAM indicates in its report that it remaina common occurrence and that complaints of this practice

were received by the respective state Legal Aid Centres and YBGK.

A lawyer with significant experience in representing death penalty cases told Amnesty International that it is
common for defendantss n ®f ds ad > sdm to sn dwsg bs hmengl  shnm nq r
especially for those in policeustody for murder and firearmrelated offences®® He also noted that it is a

treatment reserved for men, not womerDther lawyers also refeed to this treatmentduring their interviews

with Amnesty InternationalFamily members also raised concern at the fairness of the process of

interrogation, hindering the principle of equality of arms especially when the lawyer is not present.

As a relaive explained:

@®He was not too sure what he should say, to the extent that you need to write the report, but he had no
choice but to write it. In that spur of the moment, when they have been caught, they are not in a good
state to make their own judgnibely need someone to advise them or supervise them, which is the
lawyer. By right, during that time, family members should be allowed to get répresentatives.

L k> xrh™ m kv fdmdg kkx oqdbktcdr sgd -iocgmmmatthdpt shnm eqnl t
statements at trial. However, in cases tried under the Dangerous Drugs Act, 1952, such statements are
admissible,thoughdudm hm sgdrd b rdr sgd @ssngmdx Fdmdg k-r Bg | a
not to put them forward as evidence ati@l.l®® Nevertheless a significant concern that lawyers raised with

@ mdrsx Hmsdgm shnm k v 'r sgd e bs sg°'s sgqntfg sgdrd ®b
to support their investigation of the crime, which would in turn strengthen tliase againsthe defendant

Furthermore, as the statements taken without the support of a lawyer would usually include information that

can be both advantageous and disadvantageous for the defendant, the legal defence team would generally

choose not to pu forward these police statements as evidence at trial, missing out on an opportunity to

challenge some of the evidence against them or strengthen their defence. It is additionally concerning that

legal support is lacking at the critical time of theolice interrogation because under Malaysian legal

rs - mc gcr "~ mx cdedmbd mns ots engqgv gc¢c s sgd ehqrs "~ u’ hk
lack of consistency in the account of the facts put forward by the defendants is considered to their

disadvantage'® For those unfamiliar with the legal process, the presence aflawyeris a critical safeguard

that can make the difference between life and death.

% See, for example, Hman Rights Watch,No Answers, No Apology Police Abuses and Accountability in Malaysj@2014,
www.hrw.org/report/2014/04/01/neanswersno-apology/police abuses-and-accountability malaysia#4ab8e3

% Report of the Working Group on Arbitrary DetentierMission to Malaysia, UN DocA/HRC/16/47/Add.2, para.50

9 SUARAM Human Rights Overview Report on Malaysia 2018lovember2018, www.suaram.net/wpcontent/uploads/2018/12/HR
Overview2018-28-Nov.pdf

% Interview with Amnesty International, 30 August 2019

% Interview with Amnesty International, 24 August 2019

100 Under section 37(b) of the Act

101 Ahmad Najib Aris v Public ProsecutqrFederal Court of Malaysia,Z009] 2 CLJ 800 FC See also section 3.5 of this document.

FATALEYAWED
WHY MALAYSIA MOSSABHE DEATHTRENA

Amnesty International 30


http://www.hrw.org/report/2014/04/01/no-answers-no-apology/police-abuses-and-accountability-malaysia#4ab8e3
http://www.suaram.net/wp-content/uploads/2018/12/HR-Overview-2018-28-Nov.pdf
http://www.suaram.net/wp-content/uploads/2018/12/HR-Overview-2018-28-Nov.pdf

Hoo Yew Waha Malaysian national of Chinese ethnicity, remai
on death row at Bentongorison, Pahang State, central Malaysia
In March 2005, at the age of 20, he was found in possession of
188.35 grams of methamphetamine, automatically presumed tc
be trafficking drugs and later convicted of traffking under
section 39(b) of the DangerousDrugs Act, 1952. He was
sentenced to the mandatoy death penalty on 12 May 2011 and
his appeals were later rejectedHis April 2014 petition for a
pardon to the Sultan of Johor State, where the offence took pla
remains pending. He turned 33 years old i2018 and said he
repented of his offence.

Hoo Yew Wah was convicted on the basis of a statement he
made at the time of arrest in Mandarin language, his mother
tongue, without a lawyer present, and the content of which he
contested at trial and on appealHe also said that on the day
after his arrest, and during higolice investigation at theDistrict Police Headquarters in Johor, the police
broke his finger and threatened to beat his girlfriend to make him sign a statement. While these conce
were raisel before the courts, the judges dismissed them without ordering annvestigation and upheld
his conviction and sentence.

N © Christine Hor

3.4ACCESS TO LANGUABPRETATION AND
ADEQUATE TIME @NIDI S TO PREPARE
DEFENCE

Everyone, includinghose accused of criminal offences and victims of crime, has an equal right to access to
the courts1°? Foreign nationals who are in the territory of a state or otherwise subject to its jurisdiction must
enjoy access to the courts on an equal basis to citizens, whatever their stattisThe defendant must have
adequate time and facilities, including languagmmterpretation, to prepare his or her defenc&* International
fair trial standards require that foreign nationals or others who do not understand or speak the language
used by the authorities are entitled to the assistance of an interpreter, free of charfyglowing arrest,

including during questioning, and at all other stages of the proceeding$:

Section 270 of the Code of Criminal Procedure guarantees interpretation in open court to those who do not
understand the language in which evidence is given drgrants the court discretion in deciding to what
extent translation should be offered for documents put forward as evidence. Malaysian law, however, does
not make any provision for interpretation support outside of the courtroom, for example during intgation
ng vgdm ogdo ghmf nmd-r sqh >k cdedmbd-

Through its interviews, Amnesty International has learned that the experience of foreign nationals can vary
greatly depending on the resources made available by the relevant embassy. Worryingly, Amnesty
International also heard about disparities in the provision of consular assistance depending on the ethnicity
of the foreign defendantwhere those belonging to targeted minorities in the country of origin receive little
support £ which adds another layer of aitrariness in the application of the death penalt{f®

Some legal representatives spoke with concern to Amnesty International abeotv those who do not
understand Malaywould not be able to understand the statement that the police would have compiled la¢t
time of arrest and which they would be asked to sigee making yet again the presence of a lawyer and an

102 Article 8 of the Universal Declaration of Human Rights; Articles 2, 3, 14(1) and 26 of the IGEFArticles 2 and 15 of the International
Convention on the Elimination of All Forms of Discrimination Against Women; Atrticle8 &f the International Convention on the Elimination
of Racial Discrimination; Articles 13 (and 9) of the Convention on Righi$ Persons with Disabilities; Article 18 of the Migrant Workers
Convention; the UN Human Rights Committee General Comment No. 32, parad 8

193 6 Article 18 of the CMW; Article 5 of the Declaration on the Human Rights of Individuals Who are not Nationath@fCountry in Which
They Live, UN Doc. A/RES/40/144, 13 December 1985; the UN Human Rights Committee General Comment No. 32, para 9.

104 See Amnesty InternationalFair Trial Manua) Chapter 28.6.1

105 Articles 16(8) and 18 of the Migrant Workers Conventiodticle 14(3) of the ICCPR; Article 40(2) of the Convention on the Rights of the
Child.

6 |nterview with lawyer, 30 August 2019
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interpreter acritical factor?’Amnesgy Internationalwas told thatin some casesthe police would get an
interpreter for the cautioned statement, bthe extent to whichthis practice was followed was limitedA
lawyer who represented foreign nationals alsold Amnesty International that some of clients had difficulties
communicating with the interpreters provided by law enforcement officials, becausf the limited level of
competency or knowledge of the language expéeft

According to a lawyer interviewed by Amnesty International:

~

®Cdodmchmf nm xntq mishnm khsx+ xnt | hfgs ad ad

Interview with lawyer, 30 August 2019

Even with regard tgpreparing the defence, lawyers have had to resort to expedieniaycases involving
foreign nationals By the time a case gets to the High Courhonths or+ more frequently+ years after their
arrest, a defendant has usually gained a basic command of Majaflowing for some communication with
their assigned legal counsel in the days preceding the court hearings. However, to ask more complicated
guestions or to get a better understanding of the circumstances of the case, lawyers have told Amnesty
International that they would go to the court early on the day of the hearings and use the ceassigned
interpreter to facilitate their conversation with the defendant, usually for #25hours before the proceedings
begin.1®

This following case illustrates how thkack of interpretation can hinder a defene:

A foreign woman was arrested on suspicion of carrying over 2,000 grams of

methamphetamines in March 2010'° A single mother, she travelled to Malaysia with one o

her children to meet her boyfriend of a year, ko owned a restaurant in the country. All three

were arrested as soon as they arrived at their hotel lobby in Kuala Lumpur. Simy spoke a
little English and relied on her boyfriend, who had a better command of the language, for assistatide
told her not to worry. She claimed at trial that when they were arrested their similar bags got wrongly
attributed and that she signed the police statement confirming sequestration of her items without
understanding it, as his boyfriend had told her to do so. In herial testimony, she said that there was nc
interpreter available and she asked for one, but the boyfriend told her that it would not be necessary &
he understood English. During the interrogation, the police asked all questions to her boyfriend and he
answered them for her. She said that he told her not to worry, as he was organizing something with tr
police and they would all be released. He was released; she was convicted and sentenced to death ir
2013. Concerns over the lack of interpretation durinthe proceeding was raised at trial, but not taken in
consideration by the judges, who instead noted that before trial she did not raise the fact that the bag
containing drugs did not belong to her.

3.5PRESUMPTION OFHNABR®EVERSED
SECTION 37 ODANGEEROUS DRUGSACT,

Everyone has the right to be presumed innocent, and treated as innocent, unless and until they are
convicted according to law in the course of proceedings which meet at least the minimum prescribed
requirements of fairness!! The right to be presumed innocent is a norm of customary international lait
applies at all times, in all circumstances!? It is an essential element of the right to fair criminal proceedings
and the rule of law.

The requirement that the accused be presumediocent means that the burden of proving the charge rests
on the prosecution. A court may not convict unless guilt has been pravbeyond reasonable doubt. If there
is reasonable doubt, the accused must be acquitted. In death penalty cases, the death pépahay be

17 Interview with lawyers 24, 29 and 30 August 2019

1% |nterview with lawyer, 24 August 2019

9 |Interview with lawyers, 29 and 3®ugust 2019

110 Judgment of the Court of Appeal of Malaysia, November 2015,-96-144-05/2013

111 Among other instruments, Article 11 of the Universal Declaration on Human Rights, Article 14(2) of the ICCPR, Article 40§g)(bf the
Convention on the Rights of the Child, Article 18(2) of the Migrant Workers Convention

12 Human Rights Committee, Genel Comment No. 24, para.8
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imposed only when the guilt of the person charged is based upon clear and convincing evidence leaving no
room for an alternative explanation of the facts?

An issue of further concern for Amnesty International is the retention of the presumptipnsder Section 37

of the Dangerous Drugs Act, 1952, that defendants found with specified amounts of certain drugs, or even
simply in possession or in control of objects or premises in which prohibited substances are found, are guilty
of drug trafficking.In those circumstances, the burden of proof on a balance of probabilities is shifted to the
defendant, in violation of the presumption of innocence and fair trial rights.

In a recent judgment, the Federal Court of Malaysia found Section 37(a) of the Aztbie unconstitutional as

hs “kknvdc sgd oqnr dbt s hn mmaathagaepresumption@dhe samm&aseoqdr t | os hn
to prove guilt However, the judgment did not address the question of reliance ame presumption of guilt at

the time, nor what should happen in the cases of peoplalreadyconvicted on the basis of multiple

presumptions!** Similar presumptions can also be invoked under the Firearms (Increased Penalties) Act,

1971.1%5

®gd "ookhb shnm ne ogdstloshmur sdgmddqg sggd swnim ¢
rise to a real risk that an accused may be convicted of drug trafficking in circumstances where a
significant reasonable doubt remains as to the main elements of the offence. In such circumstance, it
cannot beaid that the responsibility remains primarily on the prosecution to prove the guilt of the

accused beyond a reasonable dtubt.

Alma Nuda Atenza and Orathai ProrRofaltatRrosecuk@deral Coutlafaysia, 5 April 2019

In addition toundermining the right to a fair trial, the presumptions of guilt have also had the effect of
lowering the threshold of evidence needed to secure a conviction in capital cases. As sosm@aerson is
found in control of a bag or item in which controlled dgs are found, they can be considered to be in
possession of the substances; their knowledge of the drugs can inderred by the appearance of the
defendant through signs such as nervousness, sweatine$s.the words of a judge:

®ZSgd neehkdgmsrvgba $9gd teodcdchmf adrhcd ghl rs’
sghr> H cnm-s jmnv™ "mc rgd rs> gsdc rvd shmf- Z
truly innocent person in such a situation as faced by the accused lubettiduatbéoname of

sgd odgrnm sgd udgx I nldms vgdm s#§d cqtf v r ad

Once the possession is established, thguantity of drugs seized can allow the prosecution to invoke the
presumption that the person was invekd in drug trafficking

A lawyer described to Amnesty International the case ofyaungforeignnationalhe is

currently representing'*® She was arrestedah md ne L~ k ° x r hirports, aftér the

police scanned her bag and found drugs hidden inside. She claims she did not know her bi

contained prohibitedsubstances She stated that she had in fact returned to the custom are
of the airport, to check whether she needed to put her bag der the scanner since she had forgotten to
do so the first time she passed through. The custom officers asked her to do so, triggering the discove
of the substances Fearful and under shock, she didraise this point during the police interrogatiobut
she claims that the officers did not record her objection in her statemenh@ trial judge blamed her then
lawyer for not seeking to bring footage from CCTV cameras of the airport as evidence in her defence.
current lawyer has been seeking to retrieve ¢éhifootage and introduce it orappeal, but procedural
grounds preventthe introduction ofnew evidence at this stage of the process.

Particularly in cases of drug trafficking, the statements made by police officers at the time of arrest can be
deemed suficient to link the person to the drugs. In the frequent circumstances where the accounts of the
facts show discrepancies between the versions of tlikefendant and of the prosecution, in the great majority

113 Safeguard No.4 of the UN Safeguardguaranteeing protection of the rights of those facing the death penalty

114 Alma Nuda Atenza and Orathai Prommatat v. Public Prosecutétederal Court of MalaysiaCriminal Appeal No_ 0594-05-2017(B)
(2019)

15 Sections 3(a), 7(2) and 9 of the Firearms (Increased Penalties) Act, 1971.

116 Alma Nuda Atenza and Orathai Prommatat v. Public Prosecut@ara.148

17 Court of Appeal of Malaysia, Criminal Appeal No-05-4-1/2012

18 |nterview with Amnesty International, 28 August 2019
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of the cases whose judgments were reviewed by Amrgénternational the judge chose in favour of the
prosecution.In the words of a judge:

®The court finds no reason to doubt the credibility of all the prosecution witnesses. They had no axe to
grind against the accused as they do not know her &raljustdavrying out their routine duties
when they stumbled on the hidden'dtugs

A Malaysianwomanwas convicted and sentenced to the mandatory death penalty after she

was found in possession of 117.88 grams of methamphetamine. She was arrested after pc

officers saw her leaving a restaurant with two men and enter her car with a bag, which was

later found to contain the drugs. One of the two men was holding another bag. She said th:
one of the two men had asked her to put the bag in her car and that he would join her shortly, and tha
she was unaware of the contents of the bag. As soon as she pladeé bag in her car, she was arrested
while the other man ran away before he got to her car. Significant discrepancies in the statements of 1
arresting officers as well as the report of the arrest cast doubts on the identification of the Hag relying
on presumptions of possession and knowledge of the drugbe judge convicted her and sentenced her
to death?

3.6LACK OF PROCEDBEBHREN CONCLUDED
CASES IN LIGHTWEMBENCE

Unlike many countries and international criminal tribunaldylalaysian lawdoes not allow criminal cases to be
reopened following a final judgment on the grounds of newly discovered fa&sWhen new evidence that
challenges the facts that led to a conviction becomes available, either the accused or the prosecution can
request areopening of the casebecause of the discovery of potentially decisive information not previously
known despite due diligence by the party.

Currently, in Malaysia any application to review a wrongful conviction has to be made to the Federal Court

underRuk d 026 ne sgd Edcdg k Bntgs Qtkdr 0884- Sgd Edcdg’ k
"mc udgx dwbdos hn m™RKhistighgttresHold Isas malbdedigxtremelyahlalbenging for any

case of wrongful conviction to be reopened.

Amnesty hternational is of the view that the possibility to reopen concluded cases when new evidence
emerges that cast doubts over the conviction is an essential safeguard that must be guaranteed in all cases
but especially when a person is sentenced to deathto ensure that convictions are based upon clear and
convincing evidence leaving no room for an alternative explanation of the fatés.

MAINTHAN A/L ARUMUGAMSTILL ON DEATH ROW DESPITE SUPPOSED VICTIM

@ TURNING UP ALIVE

Mainthan a/l Arumugam is currently o death row at Kajang prison, awaiting the decision on |
pardon petition. The High Court of Shah Alam convicted and sentenced him to death, for the murder ¢
an Indian national which occurred in August 2004. Three others were initially convicted and semted to
death with him, but they later had their convictions overturned by the Federal Court in 20%4.

Sgd duhcdmbd “f hmrs sgdl drrdmsh> kkx bnmr hrs
different human body parts found on 10 August abelonging to a man with a different name from that
indicated in the charge sheet; and the testimonies of three prosecution witnesses, which showed seve
inconsistencies and which were us# by the trial court to linkMainthan a/l Arumugam and his ce
defendants to the crime.

119 Court of Appeal of Malaysia, Criminal Appeal No-#5-311-11/2011

120 Court of Appeal of Malaysia, Criminal Appeal N#-05-76-03/2015

21 Article 84(1) of the ICC StatuteArticle 2(3) of the ICCPR.

122 Federal Court of MalaysiaAsean Security Paper Mills Sdn Bhd v. Mitsui Sumitomo Insuran¢®lalaysia) Bhd [2008] 6 CLJ 1

123 Safeguard No.4 of the UN Safeguardguaranteeing protection of the rights of those facing the death penalty

124 Adiswaran A/LTharumaputrintar, Mainthan A/L Arumugam and others v. Public Prosecutdtederal Court of Malaysia, Criminal appeal
no. 05-314-11/2011(B) (2014)
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Two witnesses said in court, in fact, that they had seen Mainthan a/l Arumugam on the same night of
murder hold a knife in the proximity of a man who was on the floor and had a visible head injury, in an
area close to where the humamemains were found. Mainthan a/l Arumugam and his edefendants
stated at trial and on appeal that they had been beating another man that night, whom they thought hi
stolen items from the shop owned by Mainthan a/l Arumugam. This man was subsequentlyeiaito
hospital and treated, but could not later be traced to come forward as a witness for the defence. The t
judge doubted the existence of this man andidmissed thisdefence r " m ® esdgsgnt
raised when the prosecution producedts evidencein the first part of the trial. Theappeal courts
concurred.

On 26 March 2017, three years after the Federal Court upheld the conviction and sentence of Mainthe
a/l Arumugam, the same man who had seen lying on the floor in front of him orethight of the murder
"ssdmcdc sgd etmdg k ne L hmsg m ~ .k @qtltf I
sentence.He signed astatutorydeclaration to support the reopening of the case, detailed hole had
moved to another region and he faad for his safetywhen he was asked to appear in coursince he did
not understand the nature of the judicial proceedings. However, the Federal Court has rejected
application for the review of the case.
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4. THE LAST RESORT: T
RIGHT TO PARDON

®Vhen | did the pardpplicatiofor him, | followed up
with[a lawyedinceshe did the appe&he said that the
results are out already and | sfaladup wihthe
pison H b kkdc s glivelhawpdm r n |
received anythinghen callecanother prisofheygaid

- Z Waved received anything D u d gughimgmae
on amerrygoround It takme onenonth to get the ne\
Finallythey saidis appeaVas rejectedlhey danwant tc
telk

Friend of a man on deatugust 2029

Once allordinarylegal avenues are exhausted, the last recourse available to prisoners under sentence of
death and their families is to apply for pardon from the King or State Ruler (the Sultan of each state).

In the context of the announed reforms to the death penaltyl.iew Vui Keongde facto Minister in charge of
K> v hm sgd Oqh | lhs publiclylmefesed tp the PaNieneBbabdsl aa possible wayto deal with
the issue of the resentencing of convicted prisoners, once the mdattory death penalty is abolisheé?®

Amnesty International is extremely concerned at the proposal, partly because of sleerecy that surrounds

the pardon system as it currently functions, which exacerbates the cruel, arbitrary and discriminatory nature
of the death penalty. The organization is also concerned that any such decision wodélfactotransfer the
power of sentencing from the judiciary to the executive and move decisions on the implementation of the
new laws into an opaque and arbitrary structurén which no further recourse is available.

Furthermore, the ptentialreforms would not allow prisoners to adequately and effectively put forward any
mitigating circumstances in relation to their cases or the offence of which they have been convicteldiclv
they were not able to bring forward at the time of their trial as the death penalty was the only punishment

125 Interview with Amnesty International, 24 August 2019
126 @Mlinister: Govt to table Bill next week to abolish maatory death sentence, Malaysia Mail 4 July 2019,
www.malaymail.com/news/malaysia/2019/07/04/ministeyovtto-table-bill-next-weekto-abolishmandatorydeath-sentence/1768287
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available for theoffence. Any judicial input in the pardon decisioin such a circumstance wouldbe +
according to the limited reports availdle on the matter+ limited.

Because of these concerns, coupled with the lack of clarity in the law on the handling of the pardon
applications, Amnesty International recommends that a judicibbdy, whether existing or established
specifically for this aim is mandated to review all cases where people have been sentenced to death, with a
view to commuting the death sentences. In particular, in all cases where the death penalty has been
imposed for drug offences or where the trial did not meet the most rigars international fair trial standards,

or in cases where the procedures were seriously flawed, a remedy in the form of a retrial that fully complies
with international fair trial standardsand which does not resort to the death penaltynust be provided.

4.1THE RIGHT TO PARIDER MALAYSIAN AND
INTERNATIONAL LAW

In Malaysia, the power to grant pardons or clemency, or to commute death sentences, is established under
Article 42 of the Federal Constitutio®?” This power lies in the hands of the King¥fang diPertuan Agong in
relation to offences that have been tried by courhartial, irrespective of the location; and offences

committed in, or tried by a court exercising jurisdiction over, the Federal Territories of Kuala Lumpur, Labuan
and Putrajayal?® The Rule of a State {fang diPertua Negerior Sultan, depending on the stafehas the

power to grant pardons and commutations with respect to all other offences committed in that Stétigures
provided by the Prisons Department indicate that 15% of all pardon figons considered between 2009

2018 were rejected*?®

In their exercise of this power, the King and the Ruler of a State are required to consult with a Pardons

Board, but they are not bound to follow its recommendatiori® Article 42 of the Federal Constitin

establishes as members of the Pardons Board for each state and the federal level the Attorney General of the
Federation, or a person delegated by them; the Minister responsible for the federal territories or Chief
Minister of the State; and up to thre@ther members, appointed by the Ruler. These appointees cannot be
members of the Legislative Assembly of a State or of the national House of Representatives. The Pardons
Board, presided by the King or Ruler, is required to consider any written opinion wainithe Attorney General

may have delivered on the case.

No laws explicitly describe the process for applying for a pardon, nor does any law set out what criteria

should be considered or how pardon decisions should be communicated. Some guidance, howeiger,

included in the Prison Regulationswhich grant the right to all those under sentence of death feetition the

Jhmf ng Qtkdg ne sgd Rs  s% TheerigahgdDepartment prépargsmteportorh | d khl hs®
d bg oqhr nmdqg pnogres® distigliheadorkribugionsbbhaviour, health and length spent in

oghrnm + vghbg hr rtal hssd® snfdsgdg vhsg sgd o gcnm ods

All this documentation isforwarded to the Chief Minister of the State (or to the Federal authorities, as

applicable) where the relevant offence in the case was committed, for the purpose of the exercise of pardon

as set out under Article 42 of the Federal Constitution. The KingRuler of a State would either remit the

rdmsdmbd ng chgdbs ® s vg' s k> sdg shld ng shldr sgd b rd

THE RIGHT TO PARIDER INTERNATIONAND STANDARDS

Article 6(4) of the International Covenant on Ghand Political Rights (ICCPR) and Paragraph 7 of the UN
Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty guarantee to anyone
sentenced to death the right to seek pardon, clemency or commutation (substitution of a lightenalty).

The competent officials musgenuinely considersuch requests. The International Court of Justice has taken
the view that such clemency procedures, though carried out by the executive rather than the judiciary, are
an integral part of the overalsystem for ensuringustice and fairness in the legal process*

127 Adopted on 31 August 1957 and last amended in December 2007

128 Malaysia is a federation of 13 states and three federal territories

129 | etter from the Prisons Department to Amnesty Inteational, received on 8 October 2019The numbers of pardon petitions considered
and rejected was not provided.

%0 Chow Thiam Guan v. Superintendent of Pudu Prison & The Government of Malaysid Connected Appeal§1983] 2 MLJ 116

31 Prisons Act 1995 [ACT537], P.U. (A) 325/2000, Prison Regulations 2000, Regulatioh14,
www.prison.gov.my/images/content/pdf/pual93y2003bi.pdf

132 Written communication to Amnesty International, 8 Odver 2019

133 Avena Case (Mexico v United States)CJ (2004) para. 142
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Sgd TM Gtl m Qhf gsr Rachtegbrgof sentenced persahscamnsbg a priori @xcluded

from such measures of relief, nor should the conditions for attainment of relief meffective, unnecessarily

burdensome, discriminatory in nature or applied in an arbitrary mannet* It further noted that pardon or

bnlI'ts shnm ogqnbdctqgdr rgntkc ad rodbhebksdentalhm cnl dr shb k
guarantees including certainty about the processes followed and the substantive criteria applied; a right for

individuals sentenced to death to initiate pardon or commutation procedures and to make representations

about their personal or other relevant circumstances; a right to liformed in advanced when the request

vhkk ad bnmrhcdgdc: "mc ° qgqhfgs sn ad hmengl dc oqgqnl oskx

In several of its resolutions, the UN General Assembly has called on all statestoensugg™ s ®b k d | d mb x
procedures arefair and transparentand thatprompt informatonh r o gnuhcdc s ~ k¥ rs fdr ne

The UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems, adopted in 2012,
recommend that states introduce measures to ensure that prisoners haagcess to legal aid including to
prepare appeals and requests for pardarin particular when facing capital punishment®

4.2PARDON PETITIONGABITICE

Sgd "ardmbd ne ° bkd g+ gdftk sdc ogqgnbdrr g r kdc sn sgd
pardon, as described by many of thoséo whom Amnesty International spoke. Amnegtinternational sought

sn hmsdquhdv sgd Oghrnmr Cdo gsldms " mc sgd @ssngmdx Fdm
as central figures in the pardon process, but they did not respond tbhese requests to meet:¥”

All interviewees explained t&\mnesty International that, once the legal appeals in a case are finalized, prison
officers would approach a death row prisoner and encourage them to apply for pardon under Article 42 of
the Federal Constitution. Amnesty International found no cause tolte&e that prisonersare not being made
aware of their right to make this application, or that this happens selectively. The reasons that a relatively low
number of prisoners with finalized appeals have elected to apply for pardod®2% out of 764 as of Féoruary
2019) appear to be multiple. Some family members and lawyers have referred to being discouragdhe
implied admission of guilt in any pardon applicationgs well asthe fear of expediting their execution and
depression as some of the reasons. & have even stated that when a pardon application is due but not
submitted, the prison officers would keep on asking for it foe prepared*®

E°I hkhdr "mc k> vxdgr cdrbghadc sgd ° o,dakgbhbbecsussnomn ognbdrr °
lack of transparency andprolongedperiods without any feedbackThe prison officers would ask the

prisoners to prepare their pardon petitions by filling in a form, which Amnesty International has seen in
Malay and English and which is reproduced in the photogphs below (Fig.1). The form essentially consists
of a letter to the King or Ruler of a State, outlining the background of the case; the details of the personal
history of the applicant, including education, family and the likely impact of the punishmemnt their

gdk shudr: sgd itrshehb shnm eng sgd ~ood’ k+ f

rtffd
sn e |l hkx+ qdcdloshnm ne rhmr+ dsb-": "mc °~ ehm k

rsdc
b  kk e
An accompanying leaflet prepared by the Prisons Department clarffithat the prisoner, their family

embassy representativeand lawyer can all submit the pardon petition to the Pdon Board of the state

where the offence was committed and trieé® All interviewees indicated that, after the first pardon

application has been submitted, prison officials would usually ask to submit further updated ones every four

yearsz* possibly to coincide with the preparation of the prisons report to the Chief Mieis

3 Human rights Committee General comment No. 36 on article 6 of the International Covenant on Civil and Political Rights, on the right to
life, UN Doc. CCPR/C/GC/36, 30 October 2018, pard7

135 See, most recently, UN General Assembly resolution 73/175 of 17 December 2018, para.7(f)

13 Guideline 6 of the Principles on Legal Aid (the UN Principles and Guidelines on Access to Legal Aid in Criminal Justice @g3t&JN

Doc. E/CN.15/2012/L.14/Rv.1, para. 47(c)

37 A written response from the Prisons Department was received on 8 OctobEne information contained in the letter has been reflected in
this chapter.

138 |Interview with lawyer, 28 August 2019.

139 Available in Malay only at
www.kehakiman.gov.my/sites/default/files/Lampiran%20B_Pamflet_v.final%20Pengurusan%20Petisyen%20Pengampunan.pdf
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LAMPIRAN D

APPEAL FOR CLEMENCY TO
DULI YANG MAHA MULIA SERI PADUKA BAGINDA YANG DI-PERTUAN
0 AGONG/ SULTAN/ YANG DI-PERTUA NEGERI i/

[ PETITIONER'S NAME / ORGANISATION |

[ FULL ADDRESS | [ DATE ]

PRISONER'S
PHOTO

[ PRISONER'S NAME ]

[ IDENTIFICATION NUMBER / PASSPORT ]

[ OFFENCE |

[COURT ]

[ CASE NUMBER ~ if applicable |

[ PRISONER ENTRY DATE ]

[ PRISONER RELEASE DATE — if applicable |

[ TYPE OF CHRONIC DISEASE WITH SUPPORTING DOCUMENTS SUCH AS
DOCTOR'S LETTER AND MEDICAL REPORT — if applicable |

1. [ SALUTATION TO DULI YANG MAHA MULIA SERI PADUKA BAGINDA
YANG DI-PERTUAN AGONG/ SULTAN/ YANG DI-PERTUA NEGERI/
TUAN YANG TERUTAMA |

2 [ APPEAL FOR LIGHTER SENTENCE / FULL PARDON ]
Ampun Tuanku, beribu-ribu ampun, sembah patik mohon diampun.

3. [ CASE BACKGROUND -explain chronology of case from the date
charged until punishment sanctioned]

4, [PETITIONER'S APPEAL- provide background details of prisoner
including education, family, prisoner responsibility towards his/her family,
the effect of sanction to the family and any other relevant information]

Ampun Tuanku, beribu-ribu ampun, sembah patik mohon diampun.

5, [ JUSTIFICATION FOR APPEAL - example: remorse, regret, rehabilitation
(to be specified) |

Ampun Tuanku, beribu-ribu ampun, sembah patik mohon diampun.

6. [ REMORSE/ REGRET OVER OFFENCE THAT HAD BEEN COMMITTED
— appeal to return to with family, redemption of sins, etc |

7. [ CLOSING - beg for mercy DULI YANG MAHA MULIA SERI PADUKA
BAGINDA YANG DI-PERTUAN AGONG/ SULTAN/ YANG DI-PERTUA
NEGERI ]

8. [ PETITIONER'S SIGNATURE/ THUMB PRINT ]

0 Form distributed to people under sentence of death and their representatives to prepare their pardon/Avetitesty.| Fleota tiakeh b

Contrary to international standards, Malaysian law does not guarantee the right to legal colitzssupport
the pardon application process#° In recent years, several initiatives have been put in place to fill this gap in

the law, either through the National Legal Aid Foundation programme (YBGK),fdano work by lawyerst:

whether individually or coadinated by the Malaysian Bar or its state chaptegsor through legal aid support
provided with the support of foreign embassies (for example, the Thai Citizens Legal Aid Scheme, TCLAS,
scheme established with the Thai EmbasgyHowever, bythe admissionof those involved, the reach of these
initiatives has been quite limited and has been intermittent over time, particularly due to lack of resources in

the programme and uptake by the lawyers themselves.

An experienced lawyer indicated that would costapproximately US $1,000 to 2,000 (4,0008,000
Malaysian Ringgit) to hire a lawyer to prepare a pardon petition. While some can afford to hire a lawyer
privately to assist them, the lawyers indicated that in the majority of cases prisoners on death row Heaen

preparing such petitions by themselves or with the support of their families and, to some extent, prison

officials. Some lawyers have told Amnesty International that the quality of the pardon petition varies
enormously depending on whether it has beeprepared with the support of a legal representative or not,
including in its structure, argumentaibn and credibility. Somepardon petitions seen by Amnesty
International appear to confirm this. The lawyers would prepare a detailed summary of the casd any
issues experienced during the proceedings and would chase external actors, including family members
abroad or community groups, to obtain evidence of the good character of the prisoner or relating to the case
itself. They would also chase informatioan the consideration of the application itself, once submitteds a

lawyer underlined:
®VvVgdgd xnt "~ gd

e q nvih sbg’hmm *&L.d k™° xer hb's-n g +

hmbkt chmf

However, even when legal aid resources and plmno legal support are available, the decision on who gets
that support is not transparent and creates an additional degree of arbitrariness and discrimination in the
death penalty system. A lawyer who had reatly visited two different prisons on three occasions to provide
assistance with the pardon applications told Amnesty International, for example, that he generally arrives at
the prison with other volunteer lawyers on the agreed date and the prisoners éaready been selected by
the officials.On all three occasions, o foreign nationals were included in the groups, despite the high
number of non-Malaysians under sentence of death in those prison®

140 Human rights Committee, General comment No. 36
14 Interview with lawyer, 28 August 2019
142 Interview with lawyer, 28 August 2019
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As of February2019, 568 foreign nationals were held nder sentence of death across the country ang853

of them hadtheir legal avenue finalized. Onlialf were recorded as having filed a pardon petitiorompared

to approximately 6@6 of Malaysian nationals. Detained far away from their families and commuesj foreign
nationals are at particuladisadvantage in preparing their pardon petitions, particularly if no additional
support is offered from the relevant embassies. Amnesty International has found that the assistance provided
for pardon applications byforeign diplomatic representatives varies greatly on the country policies and
resources allocated to the consular sections of the Embassies. Representatives of the Indonesian embassy
said that they regularly visit the prisons and encourage their nationadsfile pardon petitions, and the
Ambassador would also send a letter of support directly to the relevant Pardon Board, among other
supportive initiatives. Similarly, officials from the Embassy of the Philippines confirmed that they provide
support when treir nationals seek pardonAt the other end of the spectrumsome lawyers indicatedhat
foreign nationals from some Africaand Middle Eastern countriesand those belonging tdargetedminorities

in the country of originare left with little or no suppar, making nationality and ethnicity additional arbitrary
factors in the lethal lottery of the death penalty even at the last stage athe process4®

4.3A SECRETIVE PREGCESS: ® T MVQHS SDM

®Lx ahffdrs bnl ok hms &amt sgldx kobgcmm mdokhmgs hm
Interview with former prisoner, 30 August 2019

Once the pardon petition is compiled, prisoners who are not assisted by a lawyer hand it over to the prison
officials who submit it to the Padton Board on their behalf. After thisthe prisoner and their families have

said that they are not informed of when the petition would be considered. Legal representatives have told
Amnesty International that they submitted the petitions they had beémvolved with directly to the Pardon
Board, but equally were not informed of when and how the petition would be consider&d.

No information is publicly available on criteria used by Pdon Boards in the decisioamaking process.
Amnesty International repeatedly sought to meet the Malaysian Prison Department, including to discuss the
pardon process, but such requests were not granted® A lawyer who attended a training session organized
by the Bar Council learned from prison offiels that there are four criteria that are critical in the

consideration of pardon petitionseach of which raiseconcerns ¢

1 Whether the crime involves the loss of lif@ his is obviously a serious obstacle to the pardon petitions
of those convicted of mureér. The criterion could undermine the right of some categories of prisoners
to have their application meaningfully considered, as required byt@mnational law and standards.

1 Good standing in society before arresthis is shown through community contribtions and volunteer
work, for example. Those under sentence of death without the support of family members or lawyers
would not be able to put forward such evidence and this becomes even harder for foreign nationals
detained far away from their countriesf origin and support networks.

1 The conduct of the prisoner while in detentionthe assessment of this would be based on the report
submitted by the prison officialsAchievingoutstanding results in activitie carried out while on death
row can strengthen n md - #for éxampld by winning anationaldrawing competition, have
received pardons. Amnesty International heard from some family members that death row prisoners
were afraid of reporting itreatment in some specific detention facilities for feaf undermining their
recommendation for the pardon application. Amnesty International was unable to independently
verify these allegationsin response to this claim, the Prisons Department stated that prisoners under
sentence of death are treatedasotip oqhr nmdgr ~ mc ®sgdqgqd hr mn hkk sqd’
ogdrbghadc ax sgd O&hrnm Cdo gsl dms Onkhbx -

1 The conduct of the prisoner during trialthis is allegedlyassessed through the notes compiled by the
sgh  k itcfd hm s gdd g sutsulifh ehich theRdlevamtgudge duppodedlyk k d s s

13 Interviews with lawyers, 2480 August 2019

44 Interviews with lawyers, 28 and 30 August 2019

45 |n its letter to Amnesty International daid 8 October 2019, the Prisons Department does not specify criteriar fthe decisiormaking.
However, itspells out what documentation is taken into account in this process. This includes documentation submitted by the Prisons
Department, written opinion fom the Attorney General and facts relating to the case.

16 Interview with lawyer, 28 August 2019

147 Letter from the Prisons Department to Amnesty Internationaéceived on 8 October 2019
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compiles at the end of the proceedings and keeps on filé¢2 The lettersupposedy focuses more on

the human aspect of the case, as opposed to the legal factors in the case, and could also include the
view of the judge on whether the person should be hanged or not on the basis of the defences put
forward in court. Amnesty Internationalwrote to the Chief Justice to véy this informationon any

input given by the judiciary for the consideration gfardon petitions, but no response was received

by the publication deadline.

While no official announcements are made, the decisions on pam®are usually taken once a year on the
occasion of the birthday of the King or the Ruler of a State. However, how the decisions akerftas unclear
to most people ondeath row and their families. According to a lawyer with extensive experience of the

pac nm ognbdrr+ ° ®ptns®™ " “ood gr sn ad rds hm "~ cu’

pardons are granted to applications that are deemed meritoriousmnesty International was not able to
independently verify thisThe Prisons Department ingtated thatno quotas are set and that every petition is
considered for pardont*® However, the lack of transparency in the process also means thaisinot clear
how the applications are put forward for consideration in every given year.

In the case of apositive outcome, the response is sent back to the relevant prison officials who would then
communicate the result to the prisoner and their family. Death sentences are usually commuted to a lesser
sentence such as life imprisonment. Amnesty Internationhbs received information related to two positive
decisions which highlighted how the outcome was communicated to the prisoners and their families with a
delay of many weeks or month&?® International law and standards require states to provide prompt
information at all stages of the clemency process.

If the pardon is not granted, the petition can either be simply set aside and put among those to be
reconsidered at the next sitting of the Pardon Board; or it can be rejected altogether, in which case a
notification would be sent back to the relevarttial judge andprison officials to trigger the process of
execution?®! Left without any feedback, many prisoners reubmit their pardon applications every four years.

Irrespective of the outcome, most family membe and lawyers who Amnesty International spoke to have
complained about the secrecy and uncertainty associated with the process of pardon applications:

®Sgd “tsgnghshdr cnm-s s jd sgd ognbdrr
W s hs hr g oodmhmf\ - "

Interview with family member of man on death row, 24 August 2019

CRUEL AND SECRETIVE: THE PROCESS OF EXECUTIONS IN MALAYSIA

When a pardon application is rejected, the decision is communicated to the prison authorities only. The
relatives of several prisonerasho were executed or faced execution told Amnesty International that they

mbd enq

rdghntr

vntkc gdbdhud °~ kdssdg hmengl hmf sgdl sg s sgd dwdbtshnm

The letters, some copies of which have been sednly Amnesty International, did not include the scheduled
date and time of the executions. Instead the immediate family members were invited to go to the correctional
facility on a set date and time, for a last visit with the prisoners and to discuss funeaelangements. It was

only when the family members went to the prison in person that the authorities provided them with the exact
dates of the execution and informed them that the execution would be carried out less than 24 hours later.
Furthermore, some 6the letters handed over to the families were dated two weeks earlier, suggesting that
the prison authorities hadheld on to this informationuntil days before the scheduled date of the hangings.

The Prisons Department informed Amnesty International thtite prisoner and their family members would

be informed of the scheduled executiorearlier than 24 hoursin advance;and thatthe letter would be

handed over to the family personally by an offici&i

The testimony of a former prisoner corroborated th@ractice described by family members®® He stated that
one week before the execution, the family would go to the prison to see their relative whose execution had

%8 1n line with section 281 of the Criminal Procedure Code, as of loMember 2012

149 | etter from the Prisons Department to Amnesty International received on 8 October 2019

150 The death sentence imposed on Nigerian national OsariakBinest Obayangbon was commuted by the King in August 2016, but the
decision was communicated in February 2017. Amnesty Internationdfalaysia: Commutation of death sentence must lead to a
moratorium on further executiongIndex: ACT 50/5656/2017). Similaly, Shahrul Izani bin Suparaman was pardad by the Ruler of
Selangor in December 2016 but wasot notified of the decisionuntil the end of February 2017. Amnesty InternationaMalaysia: Decisive
action against death penalty needed after second pardomaounced in a month(Index: ACT 50/5802/2017

151 Section 281 of the Criminal Procedure Code

152 | etter from the Prisons Department to Amnesty International, received on 8 October 2019

%3 |nterview withformer prisoner, 30 August 2019
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been set. The prisoner and the family members would be told that the hanging would take plaeattweek,

but with no clear timeline. The exact date and time of the sekecution would only be disclosed 24 hours in

"cu mbd- ®Sgdx “rj odnokd sn bkd m sgd ok bd adengdg’ mc+
they would not know of whom. Irthat prison, people can heafthe noisea ~ - Sgd e | hkhdr ne nsgdgq
death row prisoners told Amnesty International that their relatives could hear otlpeisoners being dragged

to the gallows, sometimes kicking and screaming; and that they can also hnélae trapdoor giving way and

then know that an execution had happened.

There is currently an official moratorium on all executions in place in Malaysia. Transparency on the use of
the death penalty not only avoids aggravating the mental trauma of prisomeentenced to deatht> but is
also a critical safeguard to guaranteeing their rights and protecting against unlawful executions.

4.4AREFORMING THELLAYRNATIVE PUNIBEHIMEN
AND BENEFIT ORUAH®BGIE CHANGE

International human rights law sets theehabilitation of the offender as the goal of incarceratidff, and
requires that penalties imposed following fair proceedings be commensurate with the gravity of the crime
and the circumstances of theoffender*® It requires that neither the punishment itsé) nor the way that a
punishment is imposed, violateénternationallaw andstandards. In Malaysia, however, recent amendments
to the Dangerous Drugs Act, 1952, which came intforce on 15 March 2018 and introduced sentencing
discretion in limited circumstances of drug trafficking, allowed lifémprisonment and no less than 15 strokes
of the whip+ a cruel punishment that contravenes the absolute prohibition tdrture and other ilitreatment

+ as the only available alternative penalty.

When considering appoaches used in different jurisdictions with regard to long custodial sentences, it may
be helpful to note that the Rome Statute of the International Criminal Cotinivhich has jurisdiction over the
most serious crimes of concern to the international commitg, often involving multiple homicides
prescribes that all sentences imposed by the Court must be subject to review aftaremtain period of time.

The Court has the power to impose a sentence of life imprisonment when justified by the extreme gra¥ity o
the crime and the individual circumstances of the convicted person; otherwise, the maximum term of
imprisonment it can impose is 30 years®’ After serving twethirds of a determinate sentence, or 25 years of
a life sentence, the Court must review the sentence to determine whether or not it should be reduced, taking
into account any factor establishing a change of circumstances sufficient tejify reduction of sentencelf

at that time the Court determines it is not appropriate to reduce the sentence, it must review the question
again regularly thereaftet*®

International human rights law and standards also require states to apply the lightenplty retroactively if
legal reform reduces the penalty for an offence after the crime was committ®8 Furthermore, UN
Safeguards guaranteeing the protection of the rights of those facing the death penalty state that a person
sentenced to death must benéf when a change of law imposes a lighter penalty for the crime of which they
had been convicted?®°

In the context of current discussions about the death penalty and, more generally, about drug control policy
in Malaysia, the government shouldonsider imgementing alternatives to the criminalization of minor and
non-violent drugrelated offences such agransporting drugsthat, in the absence of harm to others, have
proven to be unnecessary and disproportionate to any legitimate aim. When determining weetio make or
maintain a specific drugrelated conduct as a criminal offence, it must be ensured that the crime is clearly
defined in law that proscribingthe conduct is aimed at addressing a specific public health problem directly

5% Interim report of the Sgcial Rapporteur on Torture and other cruel, inhuman or degratdj treatment or punishment, UN Doc. A/67/279,
para. 50. See also Human Rights Committee, Concluding observations of the Human Rights Committee, JapanDodN
CCPR/C/JPN/CO/sand Committee aganst Torture, Concluding observations on the second periodic report of Japan, adopted by the
Committee at its fiftieth session§-31 May 2013), UN Dac.CAT/C/IPN/CP/2.

%5 Article 10 of the International Covenant on Civil and Political Rights

1% See Amnesty Iternational, Fair Trial Manua) section 25.4

157 Rome Statute of the InternationaCriminal Court, Article 77(1)

1% Rome Statute of the Internatioal Criminal Court, Article 110

%9 Article 11 of the UDHR, Article 15(1) of the ICCPR

160 This is contrary to, among other examples, Safeguard no. 2 of the UN Safeguards guaranteeing protection of the rights
of those facing the death penalty, adopted by the UN Economic and Social Council in resolution 1984/50 of 25 May 1984;
Article 15(1) of the International Covenant on Civil and Political Rights; Rome Statute of the International Criminal Court,
Article 24(2); European Court of Human RightsCase of Scoppola v. Italjlo. 2 (Application no. 10249/03), Grand

Chamber judgment of 17 September 2009para. 108.
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associated with the posible abuse of a particular drugand that the conduct puts others at risk of serious
harm, for example by knowingly supplying adulterated drugs. This discussion should be informed by the root
causes that lead people to engage in the drug use, such ashkalth, denial of education, unemployment,

lack of housing, poverty and discrimination, which should be reflected in any legislative reform.

All those currently serving a sentence for drugelated offences should be able to benefit from these
legislative eforms, and the authorities should put in place a clear and transparent mechanism for them to be
able to bring their claims before the authorities.
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5. CONCLUSIONS AND
RECOMMENDATIONS

Rhmbd s jhmf neehbd hm I tkx 1/ 0 7o0meimpokantadvénces towards v
the full abolition of the death penalty, including by immediately establishing an official moratorium on all
executions. Despite this, violations of international human rights law and standards associated with the use
of this punishment in Malaysia require immediate attention by the authorities to prevent the arbitrary
imposition of death sentences.

The death penalty is still retained under Malaysian law for more than 30 offences and is regularly imposed
for acts+ such as drug traffickingts g *s ¢cn mns |1 dds sgd sgqgdrgnkc ne
use of this punishment must be restricted under international law and standards. Research by Amnesty
International has highlighted that the burden of the death penaliyg Malaysia has disproportionately fallen on
those convicted of drugrelated offences, especily women and foreign nationalsand has seen disparities in
the representation ofpeople belonging tacertain ethnic minorities A significant proportion of thee on death
row also involveshiosefrom less advantaged soci@conomic backgrounds who could face additional
challenges with retaining a lawyer independently

These findings gain an even greater significance when considered in the context of laws and policies that are
in contravention of international law and standards that have tainted the administration of this punishment.

In this report, Amnesty Internationbhas highlighted particular concerns in relation to the right to a fair trial in
cases that carry the death penalty, including the rights to timely access to legal counsel and, in the cases of
foreign nationals, to consulaassistance and interpretation iad allegations of torture and other #ireatment

in pre-trial detention to obtain statements or information thare used to secure convictions. Amnesty
International has further considered gd gdkh > mbd nm ®oqdrtl os hniproof ne
on to the defendant in violation of the right to be presumed innocent; and the lack of legal avenues to allow
for the consideration of new evidence after a conviction has been finalized.

Additionally, Amnesty International has found that the arbériness and secrecy that surrounds the handling

of pardon petitions in Malaysia the last recourse available to prisoners under sentence of death before
executiont has aggravated the mental trauma of the prisoners and their families and exacerbated the
systemic flaws that undermine their right to this last review. These include the absence of a clearly regulated
process, the lack of legal support to prepare the petitions and the prolonged delays in the communication of
the decision on the pardon applicabn and lack of notification of execution.

Hm sghr bnmsdws+ sgd "~ mmnt mbdc enqgsgbnl hmf kdf hrk
represent a critical opportunity that must not be missed. With more and more countries joining the global
trend towards abolition of the ultimate cruel, inhuman and degrading punishment, Malaysia is uniquely
positioned to play a leadership role in advancing the protection and promotion of human rights in the Asia
Pacific region, including in the context of cminal justice reforms.

As the October session of Parliament is about to begin, Amnesty International hopes that the findings of its
investigation on the use of the death penalty in Malaysia will contribute to a meaningful and informed debate
on the issue.The organization encourages the Malaysian authorities to ensure that legislative amendments
are promptly tabled in Parliament to bring national legislation in line with international humaghts law and
standards, asimportant first steps towards fully ablishing the death penalty in the country.
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Pending the full abolition of the death penalty, Amnesty International mak#e following recommendations:

TO THE GOVERNMENT OF MALAYSIA

1. Continue to observe the moratorium on all executions, first establishie July 2018, until the death
penalty is fully abolished in the country and all death sentences are reviewed and commuted;

2. Table legislation to remove the mandatory death penalty for all crimes, including for drug trafficking, and
mandate a judicialbody, whether existing or established specifically for this aim, to review all cases where
people have been sentenced to death, with a view to commuting the death sentences as a matter of
urgency;

3. Bring national legislation in line with internationahiv and standards, including by:

1 removing legal provisions that allow for the use of the death penalty for offences that do not meet
sgd sggdrgnkc ne sgd ®l nrs rdghntr bghldr~ ng hmsdms
have been sentenced to dath for other offences, in particular for drugelated offences, have their
sentences commuted accordingly;

T qdod  khmf ®oqgdrtloshnmr™ ne fthks tmcdg Rdbshnm 26'a
and Sections 3(a), 7(2) and Section 9 of the Firearn{$ncreased Penalties) Act, 1971, as well as
Section 37(a) of the DDA allowing the use of seffcriminating statements, which undermine the
right of a defendant to a fair trial and shift the burden of proof onto them;

1 making appeals mandatory in all deatipenalty cases, including when the death sentence is
imposed by a higher court during the appeal process, and establishing pasinviction recourse
procedures.

4. Ensure that all pesons facing the death penalty: including those from disadvantaged or marginakd
socio-economic backgroundst are provided access to competent legal assistance, from the moment of
arrest or when they first face criminal charges, all the way through to appeals and other recourse
procedures, and ensure that the Bar Association Legal Aid Council is provided sufficient resources to appoint
competent pro bono lawyers in all regions

5. Ensure that there are prompt, thorough, impartial and effectvinvestigations by independenbodies into

all allegations of torture and other itreatment by police or other authorities; that victims have access to an
effective remedy and receive adequate reparations; and that if there is sufficient admissible evidence, those
suspected of responsibility, inkeiding superior officers who knew or should have known that those under
their command were resorting to torture or other-fteatment and who did not take all measures in their
power to prevent, halt or report it, are prosecuted in proceedings which meeternational standards of
fairness.

6. Establish transparent procedures for the exercise of the power to grant pardon applications, in order to
fulfil its purpose of being a meaningful safeguard of due process.

7. Regularly publish full and detailed irdrmation, disaggregated at least by gender, nationality and ethnic
background, about the use of the death penalty which can contribute to a public debate on the issue. The
data should include: the number of persons sentenced to death and for what offencése number of

prisoners appealing the sentences and at what level; location of detention; information on past and imminent
executions; the total number of persons under sentence of death; the numbeafrdeath sentences reversed

or commuted on appeal; andte number of instances in which pardon has been granted.

8. Remove the death penalty and other provisions tife Dangerous Drugs Act, 1952hat have
disproportionate impacton those with less advantaged socieconomic backgroundswomen, young people,
some ethnic minoritiesand foreign nationals; andmplement alternatives to the criminalization of min@and
non-violent drugrelated offences that do not cause harm to others.

9. Put in place a wide set of gendesensitive and holistic socieconomic proection measures to ensure that
drug control laws and policies contribute to overcoimg structural sources of vulnerability, stigma and
discrimination that affect people who use drugs or who engagetime drug trade, especially women and
those belonging tamarginalized and disadvantaged communities. These includetialth, denial of
education, unemployment, lack of housing, poverty and discrimination.
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