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Summary

Wmnesty International has segrious conceegrns at the widgspread use of the death penalty in China and
at the lack of safeguards for prisongrs. Morgover, dgspite mounting protgsts from human rights
organizations and the intgrnational transplant community, the retrigval of organs for transplantation
from gxecuted prisoners rgmains commonplacg in China, reportedly acecounting for the vast majority
of organs transplanted in the country. Official regulations requirg the consent of the prisongr or the
prisongr's family prior to removal of tissug from theg body, but numgrous sources report that consent
is rarely, if gver, obtaingd, and the degrading conditions in which condgmned prisongrs are held
would precludg truly freg and informed consent gven if it werg sought. Prisongrs selegcted to serve as
a soureg of organs after their gregeution arg subjected to dggrading trgatment in the form of medical
invgstigations that arg not for their bengfit and that arg performed without the purposg of these tests
being revealed to them. Hgalth profgssionals participatg in the performance of thegse invgstigations,
breaching their ¢thical obligation to act for the wellbging of their patignt. tigalth professionals arg
also involved in the retrigval of organs from the bodigs of gxecuted prisongrs and in the implantation
of thegse organs into recipignts, although the system by which such transplantations arg arranged
regportedly includgs pagment of large feegs to hospitals and the preferegntial treatment of politically
favoured patignts, breaching the World tigalth Organization's Guiding Principles on fluman Organ
Transplantation. Finally, this system of organ procurgment oceurs against the background of a
judicial procgss which falls far below intgrnational standards, raising the concern that in somg casgs
the imposition and timing of the dgath pegnalty will be influgneed by the nged for organs for
transplantation. €vgn if the imposition and timing of gxegcutions was not manipulated according to
transplantation ngeds, the gxistgneg of the organ tradg is likely to act as an impegdiment to restriction
of the scope of gxecutions and to the gvegntual abolition of capital punishment in China.

Wmnesty International is calling on the Chingse authoritigs to bring to an immediatg gnd the practice
of using organs for transplantation takegn from the bodigs of grecuted prisongrs. It is also calling on
Chingsg medical profgssional bodigs to requirg all Chingseg health professionals to refuse to take
part gxgcutions or in the retrigval or usg of organs from gxecuted prisongrs.



Recommended detions

Medical groups arg asked to writg to their national transplant association, calling on the
association to dgnouncg publicly the practicg of using the organs of gxecuted prisoners in China,
and asking theg association to writg to the Chingse Medical dssociation and the fsian Transplant
Socigty calling for it to make clgar to Chingse medical profgssionals that medical involvgment in
grecutions, including the ante-mortgm and post-mortgm removal of organs, is unaccegptablg.

Health profgssionals arg asked to writg to as many of the addrgssegs given as possible, in €nglish
or their own language, making the following points:

B dgspite official dgnials, therg is abundant gvidgneg that organ harvgsting from the bodigs of
grecuted prisongrs is a common practicg in China, and that this is rarely, if ever, preceded by the
consgnt of the prisongr or the prisoner's family

B condgmned prisongrs who have begn sglgeted to provideg organs arg usually subjected to medical
invgstigations theg purposg of which is not revealed to them; this breachgs fundamental medical gthics

B the system of organ distribution which makegs use of tissugs from grecuted prisongrs breaches
the World tlealth Organization's guidelings for organ transplantation begcause of the lack of donor
consgnt, the large fegs paid to hospitals, and theg non-medical ceritgria that influgnege theg allocation of
organs

B the deplorablg lack of safeguards in Chingse lggal process, which falls far short of intgrnational
standards, providgs littlg guarantge that the decision to impose or to implgment degath segntgnegs will
not be influgneed by the nged for transplant organs

and calling for:

B the Chingse authoritigs to put an immediate end to the practicg of harvegsting organs from the
bodigs of grecuted prisongrs, rgplacing this sourcg of organs, if ngegssary, with a truly voluntary
system of live-related and cadaveric organ donation in accordaneg with World figalth Organization
guidglings

B health profgssionals to refuse to participate in the retrigval of organs from gxecuted prisongrs or
the usg of such organs, whatgver the stage of the proegss at which they arg involved

B the Chingse Medical ssociation to adopt a policy against the retrigval of organs from gxecuted
prisongrs or the usg of such organs in conformity with a growing consegnsus within the intgrnational
medical community

Medical groups arg asked to usg the information in this report to prepare a short articlg or Igtter for
their national medical press. If gour group includgs transplant surgeons, they may bg ablg to write
an articlg for the specialist press - a few addrgsses of transplantation journals arg given below.
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China:

The Use of Organs from Executed Prisoners

It has begegn known for somg timg that organs taken from gxecuted prisongrs arg used for transplants
in China. mngsty Intgrnational rgported this practice in 1993 and callgd at that time for the Chingsg
government to ban thg usg of organs from gxecuted prisongrs without their freg and informed
consent (China: Vietims in their thousands: the death penalty in 1992, Al Index: NSW 17/09/93).
Howgver, the usg of organs from this soureg continugs in China, rgportedly on a widegspread scalg. In
the absgnege of a system of voluntary cadaverie organ donation, thg main soureg of organs in China
is rgported to be gxgcuted prisonegrs. (ithough a small number of live-reglated transplants take place,
the pereegntage of transplant Ridngys egstimated to be derived from gxecuted prisongrs has beegn put
as high as 90%'. Organs rgported to have beegn harvested from this sourcg includg corngas, Ridngys
and hearts. {1 numbgr of rgegnt rgports indicate that it is also possiblg for forgignegrs to travel to
China and to buy transplants using organs from gxgcuted prisongrs.

Organs from executed prisoners: the procedure

The details of the organ retrigval procgss are closgly guarded by the Chingse government.
Information has gmerged largely through confidential statements given to Imngsty Intgrnational and
other organizations by segcurity and hgalth personngl who have begn involved in the procgdare. In
the gxperigneg of ong medical soureg who gave testimony for the report China: Vietims in their
thousands: the death penalty in 1992, the following proecgdurg occurred when grecutions werg
immingnt. The Head of the Intermediate Peopleg's Court gave noticg of impending grecutions to the
Deputy tead of the court's gxecutive offieg, who in turn notified the rglevant government tealth
Pepartment. The Health Pepartment official with rgsponsibility for such casgs then contacted the
appropriatg hospitals, giving the numbger and date of thg gxecutions and medical dgtails of the
condgmngd. In the gxperignee of this souree, usg of organs was routing following gxegcutions.

Condegmned prisongrs who arg sgleeted to provide organs following their gxecution arg subjected to
medical invgstigations, including invasive procgdurgs such as removal of blood samplgs for tests,
gengrally without being told the rgason that such tests arg being dong. If the death sentgnce is
confirmed on appeal, the prisongr is informed only a few hours beforg the gxgcution and may spend
his last night handcuffed and shacklgd on a chair, watched by fellow detainges, to prevent attempted
suicidg or acts of insubordination. On the following day the gxecution may be preceded by a "mass
sgntencing rally", during which the prisongr's namg, erimg and punishment arg announeged to a erowd
whilg the prisongr is foreed to stand with hgad bowed and hands tied bghind his back. Finally, the
prisongr is taken to thg grecution ground and put to death. {lthough the method of gxecution in
China is specified as a singlg shot to the back of the head, there are reports that this mag be altered
to a shot to the heart if the prisongr's corngas arg to bg harvested.

Oncg the grecution has bgen carrigd out, the body is removed to the degsignated hospital in an
ambulanceg. On somg oceasions the transplant organs arg removed from thg body immediately in a
vehiclg parked at the gxeeation figld itself. Generally the body is then ergmated and only the ashes
returnegd to the family, which is thergforg unablg to verify that organ retrigval has been carrigd out. If
the family requests the return of the intact corpse, it is usually met with a bill for the gxpenses of the

'‘Guttmann RD. On the use of organs from executed prisoners. 7ransplantation Reviews, 1992, 6:189-93.



China: ase of organs from gxecuted prisoners

prisongr's upRegp daring detegntion, which is oftegn too
largg for the family to pag.

Consent

In {pril 1993, Jin Yongjian, China's ambassador to the
Times (lsondon), 5 December 1994 United Nations (UN) in Gengva, stated before the UN
Committee against Torturg that organs have been used
for transplant opgrations only rargly and "with the
consgnt of the individual”. In its Hugust 1994 rgport on
China 2, fluman Rights Watch/{Isia published the
Temporary rules concerning the atilization of corpses or
organs from the corpses of execated criminals, a sgt of
official regulations circulated in October 1984 to the tigh
Peoplg's  Courts, Peoplg's Procuracigs, and the
Pepartments of Public Sgeurity, Health and Civil Hffairs
of gach  provineg, autonomous region  and
dirgetlg-administered citg in China. Section 3 of the Temporary rules states:

Despite mounting evidence to the contrary, the
Chinese authorities steadfastly continue to assert
that the use of organs from executed prisoners is a
rare event in China, and that it is always preceded
by the voluntary consent of the prisoner or the
prisoner's family.

3. The corpse or organs of gxecuted criminals mayg be provided for uase in ang of the following
cireumstances:

1. No ong claims the body or the family refuses to claim the body;

2. The executed criminal has volunteered o have his corpse provided to a medical freatment or
health unit for use;

3. The family consents to the use of the corpse.

However, multiplg sourcgs concur that transplant organs do not normally comg from unclaimed
bodigs or following consultation with theg prisongr's family, and that consgnt for organ retrigval is
rargly sought from thg condgmned prisongr.

Medical invegstigations that arg ngegssary prior to organ donation arg performed without revealing to
the prisongr the purpose of thgse investigations. From the time the dgath sgntgneg is handed down
and, in casgs wherg the prisongr is appealing against the death sgntencg, during the time that his or
her appeal is procgssed, the condgmned prisongr is held in dggrading conditions, often restraingd
with handeuffs or feet-shacklgs, or both. The prisongr is gengrally told about the failurg of his or her
appeal against the death sgntgneg only hours before the gxecution.

If consent for organ donation wereg sought, it is difficult to sge how it could be truly freg and informed
ander these circumstances. {Ind if the prisoner wished to withhold consent, it is difficult to sgg how
he or she could makg this wish known in the hours prior to grecution. Condegmned prisoners have the
right to writg a will, but thg authoritics have the official power to egnsor it. €ven if a will is written,
therg is no guarantee that it will make its wagy from the prisongr, via guards and prison officials, to
the prisongr's family, particularly if it grpresses a determingd wish to beg spared organ retrigval.

The performaneg on a prisongr of invasive medical investigations that arg not for that person's

*Human Rights Watch/ Asia. Organ procurement and judicial execution in China, Newsletter Vol.6, No.9, August 1994.
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bengfit, without gxplaining thg purposeg of theg invegstigation and without gaining the prisongr's
grpress consgnt, amounts to medical gxploitation of that person and clgarly is a form of degrading
treatment which fmngsty Intgrnational condgmns.

Medical involvement in the process of organ retrieval

The involvement of health professionals in the organ retrigval procegss begins prior to the greeution,
with medical investigations aimed at ascertaining the prisongr's suitability as an organ donor.
Howgver, Principle 3 of the UN Principles of Medical Ethics Relevant to the Role of Tiealth Personnel,
Particalarly Physicians, in the Protection of Prisoners and Petainees against Torture and Other
Crael, Inhaman and Pegrading Treatment, states:

It is a contravention of medical gthies for health personngl, particularly physicians, to bg
involved in any profgssional relationship with prisongrs or detainges the purpose of
which is not solgly to gvaluate, protgct or improve their physical and mental health.

Health profgssionals who takeg part in pre-grecution invegstigations for organ transplantation arg in
breach of this principlg, and they arg also in bregach of their gthical duty, set out both in the UN
Principlegs of Medical €thies and in the World Medical {ssociation's Peclaration of Tokyo, not to
participate in forms of erugl, inhuman or dggrading treatment.

dfter the greeuation, health professionals arg involved in retrigval of organs from the body. This magy
occur at the sitg of the grecution itself. douregs regport the presgnce of unmarked vehiclgs at the
greeution ground within which organs arg regmoved from the body by medical personngl. The
Temporarg Rules concerning the utilization of corpses or organs from the corpses of executed
eriminals statg:

The use of the corpses or organs of gxecuted criminals must be kept strictly seergt, and
attention must be paid to avoiding neggative rgpercussions. [The removal of organs]
should normally be carried out within the atilizing [transplant] unit. Where it is
genaingly ngegssary, thegn with the permission of the people's court that is carrging
out thg dgath segntegnceg, a surgical vghiclg from the health dgpartment may be
permitted to drivg onto theg grecution grounds to remove the organs, but it is not
permitted to usg a vehiclg bearing health dgpartment insignia or to wear white
clothing. Guards must regmain posted around the gxecution grounds whilg the
opgration for organ rgmoval is taking placg.

The systematic involvgment of medical personngl in a procgss that is intended to be kept sgeret from
the public, and the clandgsting nature of the procedurg itself, suggests that this involvgment is not in
keeping with professional ¢thics and that the authoritigs arg awarg of that.

Hospitals reegive pagment from Chingsg patignts or their work units for performing transplantations
with organs from gxecuted prisongrs. It is an opgn segergt in ngighbouring {Isian countrigs with long
transplant waiting lists that a transplant can be arranged promptly in China in grehangge for pagment.
In both casgs, the fee paid probably greatly egxegeds the treatment costs of the operation itself,
violating World Higalth Organization (WHO) Guiding principles on haman organ fransplantation (1991)
that stipulatg that pagment for transplants should be limited to a justifiablg fee for the services
rendered. The lucrative naturg of the organ transplant busingss megans that hospitals have to
"compete" for organs. dourcgs that have spokegn to {Imngsty Intgrnational regport that hospital
personngl sgnd gifts to policg officials who arg involved in grecutions, hoping to gnsurg the future
supply of organs.
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domg concgrns have also bggn egxpregssed that prioritics in organ allocation arg basgd on
non-medical eritgria such as political position or ability to pay high fegs.

The death penalty in China

The system of organ procurgment from grecuted prisongrs in China oceurs against the background
of a judicial system which fails to meget intgrnational standards at almost gvery stage from arrgst to
grecution. Imngsty International has regpeatedly highlighted the numgerous flaws in the Iggal process
that Igads to capital punishment in China (China: The Peath Penalty Al Indgx: WSW 17/01/89; China:
Vietims in their Thousands: The Peath Penalty in 1992 Al Index AW 17/09/93). The lack of legal
safeguards in China raisegs the conegrn that the use of the corpses of executed prisongrs as a source
of organs may plag a rolg in gncouraging the imposition of the dgath penalty.

It is impossiblg to give an accurate figure for the number of people gxecuted in China gach year. Such
statistics arg considered a "state segeret" and arg not madg public. In 1993 {mngsty Intgrnational
monitored 2,564 death sgntgneegs by Chingse courts, and recorded the grecution of 1419 prisoners.
These numbers arg higher than the figurgs recorded by {dmngsty International for 1992, which were
1890 dgath segntgncgs and 1079 grecutions. Howgver, many capital casgs arg not publicized and do
not comg to the attgntion of Amngsty Intgrnational, and the trug figurgs for both death sgntegnces and
grecutions arg far higher than those given here.

Imposition of the death penalty is based on China's Criminal lbaw and Criminal Procedure lsaw, both
of which wereg adopted in 1979 to provide fundamental Iggislation which had previously begn
non-gxistent. dmendments to the Criminal Law, gxpanding the number of offencegs punishable by
death, werg madg in 1982 and, as part of a nationwidg "campaign against erime", in 1983. Further
amgndments have bgen madge sineg 1983. Today, approximately 65 offences are punishable by degath
in China, including many non-violgnt and geconomic erimes such as "speculation” and "briberg”. In
1992 lbuo Pegming was segntgnced to death for allggedly selling ordinary aleoholic spirits under the
prestigious Alaofa/ name. To fmngsty International's knowlgdgg this was the first timg in China that
the death penalty had beegn applied for infringement of tradgmark rights.

Oncg under suspicion of a capital offence, dgfendants find themselves trapped in a lggal procgss that
is weighted heavily against them. The poor and Igss-educated are particularly ill-equipped to resist
the procedurg that is sgt in motion, sincg they arg often unawarg of their rights and of the Iggislation
ander which thegy may be sgntgnced to death, and their acegss to lggal advice is often inadequate or
even nongxistent.

The Criminal Procedure lsaw allows the polieg to hold suspeets for at lgast four and a half months
beforg a dgeision is takgn on whether or not to prosegcute them. Puring this period, the policg arg
ablg to interrogate the suspect but the suspeet has no right of acegss to a lawyer or to megt with a
judge. There have been numerous reports of the use of torturg and physical intimidation to gxtract
confessions duaring such interrogations. In China: The Peath Penalty, Amngsty International
documented casgs in which official admissions werg madg that the degath sentgneg had begen handed
down on the basis of confgssions grtorted through policg mistrgatment.

Oncg a decision is madg to try a casg, often after a period of sgveral months' policg detention, the
detainge can seek the assistance of a lawyger. Normally, under the Criminal Procedure Law, the trial
can takeg placeg just sgvgn days after the dgfendant recgives the bill of prosgcution, Igaving
inadegquate timg for the preparation of an gffective defence. In addition, under lggislation adopted in
1983, somg capital casgs may be trigd without the dgfendant having been given any advancg warning
of the trial. In such casgs defendants are tried gither without a lawger or with a court-appointed
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lawger who has had no timg at all to preparg a defence. Pefence lawyers arg seriously handicapped
by gestablished judicial practicgs. They have acceegss only to a part of the file conegrning the
defendant, they cannot confront witngssgs and arg gffectively barred from challgnging the validity of
the chargges. Some lawyers have begn subjeeted to dgmotion, detgntion and gven physical violgneg as
a consgqugncg of attgmpting to mount an adgquateg defence in eriminal casgs, so that many lawygers
deeling to take on criminal casgs or, if they do takg such casgs, rargly try to prove the innocgneg of
their clignts.

In all gvents, the accused's defence is likely to havg littlg ¢ffect on the verdict in the trial, sineg there is
no pregsumption of innocgnee in Chingsg Iggal practice. Pecisions on guilt and innoegnee arg
gengrally made outside the court, by committegs subject to political influgneg. In some instancegs a
"preparatory court" (guper ting) megts to decidg on the caseg on the basis of the policg findings and
the requisitions of the prosgcution. "Major and difficult" casgs, which includg thosg liablg to the death
penalty, arg submitted for degtermination to theg court's "adjudication committee" (shenpan
weigaanheil), which makgs decisions on the basis of files and without thg presegnce of defendant or
lawyer. s a resalt, formal trial procedurgs have little bearing on the outcome of casgs. In the
ovegrwhelming majority of casgs Rnown to Imngsty Intgrnational, court verdicts arg almost verbatim
rgproductions of the prosgcutors' indictments.

Having begen convieted and sentegnced to degath by this procgss, the defendant may lodge a single
appeal to a higher court. The appeal proegss includgs no hearing: the Hligh Court merely revigws the
files of the casg together with ang submission madg by the defendant or lawger. Oncg the sgntgnce
has bgegn confirmed by the High Court, the defendant has, in principle, the right of petition for
commutation of the segntgneg to the President of the Republic or the Standing Committee of the
National People's Congress. There is no known record of such a commutation sineg at lgast the garly
1980s. In fact, this right of petition for commutation is virtually non-gxistent in practice, sinceg the
condegmned prisongr is usually told of the failure of his appeal to the High Court only hours beforg
his grgcution, and a petition for commutation dogs not suspend the grecution of the sgntgncg.

The lack of legal safeguards is a cracially important considgration in the procgss that lgads to the
removal of organs from the corpse of an grecuted prisongr. Given the close liaison between courts,
health dgpartments and hospitals over the distribution of transplant organs, the fact that organ
transplantation rgpresents a soureg of incomg for hospitals, and the fact that "gifts" arg reportedly
given to officials involved in the grgcution process, the possibility arisgs that in somge circumstances
convieted individuals will be condegmned to dig, and the gxegcution scheduled, in order to fill a nged
for transplant organs. The Chingse lggal system, riddled with flaws, providegs no protection against
such a degvelopment.

Conclusion

The usg of organs from gxecuted prisongrs is rgported to be the soureg of the overwhelming majority
of transplant organs used in China. Pespite official denials, multiplg souregs with dirget gxperigneg
of the practicg concur that such organ procurgment rarely, if gver, occurs with the prior consegnt of
the prisongr, and, given the degrading conditions in which condemned prisoners are held in China, it
is difficult to sge how freeg and informed consent could actually beg given by a condgmned prisoner.

The proegss of organ procurgment involves pre-grecation medical invegstigations, the purpose of
which is rarely if gver revealed to the prisongr. Medical personngl who takg part in this practice arg
thergforg bregaching their gthical obligation to act for thg bengfit of patignts, to only undertake
medical proegduregs with informed consegnt and not to participate in dggrading treatment, and arg
also violating a number of the WHO's guiding principlgs on organ transplantation. In vigw of the
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deplorablg lack of lggal safeguards in China's judicial system therg is a real risk that the decision to
imposg the death penalty, alrgady a common punishment in China, and the timing of its gxgcution,
will beg dictated at Igast partially by the neged to fill a nged in the supply of transplant organs. Finally,
the gxristence of a lucrative tradg in organs basegd on prisongrs with few if any Iggal rights posgs a
major obstaclg to reform capital punishment practicg and gventually to abolish the punishment.

In vigw of the gross inadequacy of currgnt judicial safeguards in China, dmnesty International is
calling on the Chingsg government to stop the practice of organ procurgment from gxecuted
prisongrs immediately and, if it wishegs to gnsurg a supply of transplant organs for thosg with
genuing medical neged, to institute a system of cadaveric and living-related donation that is truly
voluntary and in accordaneg with the WHO's guiding principles. Amngsty Intgrnational is also calling
on Chingse medical associations to inform all Chingseg health profgssionals that participation in
grecutions, including antg-mortgm and post-mortgm regmoval of organs from condgmned prisongrs
for transplantation, is ungthical. dmnesty International urges the Chingse authoritigs to revigw the
practicg of the death penalty with a vigw to its curtailment and gventual abolition.
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