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EXECUTIVE SBMMA

The unjustified, excessive, prolonged and otherwise abusive use of i@l detention in Madagascar has
continued unabated for decades and has impacted negatively on the effective functioning of the criminal
justice system.

Under international human rghts law, it must not be the general rule for people awaiting trial to be detained.
Pre-trial detainees, that is, individuals awaiting trial or whose trials are still ongoing, and who have not been
convicted, are presumed innocent until proven guilty. Uner international law they also have the rights,
among others, to access to counsel, and to free legal services for indigent detainees, the right to be tried
within a reasonable time, and tde detained separately from convicted persons.

Unjustified, excessve and prolonged pretrial detention affects men and women, adults and children. 1©

paper, the law in Madagascarprovides for the exceptional character of pr&ial detention, through two

amendments to the Code of Criminal Procedure enacted in 2007 and26. However, Amnesty

Hmsdgm shnm k-r gqgdrd qbg g r entmc sg s sgdrd gdenglr g
of pre-trial detentions.

Detainees who are held in prérial detention raise their hands, MC Manakara. Septerab2018 @ Amnesty International

Contrary to both its international legal obligation and its own laws providing that-fmial detention is an

dwbdoshnm >k I d rtgd+ L c f rb> gq-r oghrnmr gnkc I ngqd odno
found guilty. As of October 2017, 55% or more than half of the total prison popation were pretrial

detainees. Unjustified, excessive and lengthy use of ptgal detention violates the rule of law, contributes to

overcrowding of detention facilities, wastes public rearces, and endangers the health and the rights of

cds hmddr+ e 1l hkhdr ~mc bnl | ttrialldetdntobm violates’acange ofhumang - r ognknm
rights, including the right to liberty, presumption of innocence, and to be treated with humanitpcawith
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respect for the inherent dignity of the human person. In fact, the miserably poor conditions of detention in
which pre-trial detainees are held clearly amount to cruel, inhuman or degrading treatment or punishment.

71 -y

Like in other prisons, the ma held in MC Manakara suffer from severe overcrowdinghich poses threats to their health. August 2017 @
Amnesty International

While the majority ofpre-trial detainees were
men (89%), affected more directly by the
lengthy and inhumane conditions of deention
and the severe overcrowdingvomen (6%)

and children (5%) were disproportionately
affected bysome ofits consequencesthrough
genderbased and agedbased violations For
example, pregnant women and women with
babies do not have access to appropria
healthcare. Children often do not have access
to any educational or vocational activities, in
uhnk > shnm ne L c¢c f -rb°
trial detention rate amongst women and
children has increased at a worrying rate over
the past ten years.

Detainees were often held in lengthy prerial
detention for petty, nonviolent offences such
as theft of chickens or mobile phones, forgery
or fake certificates: offences that should not
warrant pretrial detention, let alone prolonged
detention.

Magistrates andjudges interviewed by
Amnesty International admitted that they
routinely hand out pretrial detention for petty
and nonviolent crimes.

Women are often held in prerial detention accused of norviolent, petty offences,
and have no other choice but to keepheir young children with them.
MC Manakara, September 2018 @ Amnesty International
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The majority of pretrial detainees surveyed by Amnesty International were pofiom rural areas,lacked

formal educationand were underinformed of their rights.Not only do poor people unduly suffer prerial

detention, often unable to hire lawyers, they are also disproportionately impacted by it. Their health, indeed

khudr+ "qd sggd sdmdc ax sgd fnudgmldms-r e hktgd sn oqgn
conditions of detention, they are less likely than those with money to afford to buy food, clothes, mattresses

and blankets within the prison, or receive them from outside, to improve their detention conditions.

In MC Manakara, a pretrial detainee showshe daily portion of cassava he receives from the prison. Throughout all the prisons visited, the
k> bj ne “cdpt > sd ennc v 'r cds hmddr- | "hm bnmbdgm- Hm Rdidmdil adq 1/ 07+ | nc
from religious organisatins in MC Manakara. September 2018 @ Amnesty International

This report highlights thempact of unjustified, excessive and prolonged pr&ial detention and the

corresponding failure by the government to address thiehumane conditions detainees are heldh - the

cramped and unhygienicfacilities and the lack of adequate food and appropriate medical cardhe report

also highlights the dfficulties detainees face instaying in contact with their famies, the general lack of

understanding of their casescombined with the lack ofaccess to legal assistance meanintat the poorest

of them are those most at risk obeing held in pre-trial detentionfor months or years, andsuffering long

lasting physical and psychological damagas aresult Under Madagas¢ g - r m~ s h ntnaldktention vr + o0qd
can last for up to five years and six months for adults, and 33 months for children. Amnesty International has
interviewed men and women who have been held in detention for more than three years, and children for

more than two years, without a trial.
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In MC Manakara, the overwhelming majority of boys in detention are in grél detention, aged 13 to 17. They suffered particularly from
the lack of access to food, from skin and respiratory diseases, from the ladkagcess to their families, and boredom. September 2018 @
Amnesty International

METHODOLANLY ACKNOWLEDGEMENT

Amnesty International carried out field research in nine prisons in Madagascar in August 2017, to investigate
the practice and conditions of pe-trial detention. The nine prisons visited, which included eight central
prisons and one maximum security prison, were selected to represent diverse regions, both inland and
coastal. Amnesty International visited some prisons which had amongst the woeges of overcrowding and
pre-trial detention in the country.

Amnesty International interviewed 70 people in total: 44 were pteal detainees (25 men and 19 women),
including 11 children. The interviews were held individually, without the present of mispersonnel, and
were conducted in English, French and Malagasy with the assistance of translators. Amnesty International
also interviewed 17 prison staff, including the Prison and Regional Directors, nine judicial staff, amongst
whom were the President ad the Prosecutor of the Court, the Chairman of the Bar Association, and the
Head of the Union of Magistrates; civil society activists and government officials working on, and within the
prison and judicial administration.

In addition to the interviews, esearchers visited prison cells, kitchens, water and sanitation facilities, and
offices of the prison staff.

Before and after conducting fieldwork, Amnesty International undertook extensive desk research, and
examined relevant international and domestic\a Researchers also analysed four documents containing
prison statistics, which were provided by the central prison department, and form the basis of the statistical
analysis provided in the report. However, Amnesty International has found several incaiesisies within the
official statistics as the Malagasy authorities do not have accurate, reliable andtoglate information on
prisons.

This report also benefited from analysis of a survey conducted in March 2018 by Amnesty International with
the collabomtion of prison officials across the nine prisons visited. Six prisons, involving approximately 2,000
pre-trial detainees, returned information on their level of education and legal awareness.

Amnesty International is grateful to the Malagasy authoritieeg allowing its researchers access to the

bnt msgx-r oghrnmr- Hm o gshbtk q+ vd sg mj sgd Oghrnm @c
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cooperation during this research, including facilitating surveys, and sharing relevant information upon
request. Finally, Amnesty International thanks all the prisoners for sharing their stories. To protect and
respect the safety of individuals, no real names or identifying features of the detainees interviewed have been
used in the report.

CONDITIONS OENMHON

o ®Hmr hcd+ sgd c¢cds hmddr ~qgd
vdkk+ rnld g ud sn rs x to
so they take turns to lie down. In room six, there are
currently 133 detainegsearly the capacity of this
vgnkd oghrnm -

Regional Orector overseeing MC Manakara prison, 25 August 2017

In MC Manakara,detainees the overwhelming majority in prerial detention, sleep in cells which hold more than four times their capacity.
September 2018 @ Amnesty International

Amnesty Internation k - r uhr hsr sn sgd mhmd oghrnmr -maud kdc sgd "~ oo
detainees are held. Dark and filthy, most cells are extremely overcrowded, without much air or light, posing

rdghntr qghrjr sn sgd c dsbeitgnidd rl-/ 06gtx rORB" ke d'smch mddms “ckh dwd khkr
prisons, 52 of them pretrial detainees. According to prison authorities, the main causes of death are

respiratory problems, cardiovascular diseases, and what they describe as a general bad state [of health].

Prisons are dilapidated, ill-equipped, with lack of financial, material and general support. Prison staff
complained about the lack of resources, ranging from sheets of paper, to computer equipment, furniture
and transportation.

None of the prisons visitd provide any separation between prérial and sentenced prisoners, as provided in
international human rights law and standards, with three not even appropriately separating boys from men.

PUNISHED FOR@BPDOR
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The prison administration reported that only 24 out of 42 centrakigons have a separate section for minors,
and that more than a hundred minors were held with adults, in violation of international and national laws.
Girls were not separated from adult women, and even in new prisons being built, the separation between
girls and women is not being planned.

Across all the prisons visited, researchers observ@dor sanitation, absence of healthcare, lack of adequate
food, educational or vocational opportunities and limited access to families.

S e

Sggntf gnt s srigods, mostideteinges are held during the night in cells which do not provide toilets with running water. Because
of the overcrowding, detainees are forced to sleep less than a meter away. September 2018 @ Amnesty International

FLORENT*

< @ MC Maintirano August 2017 © Amnesty

A visibly malnourished Florent* kept apologizing
for his noticeably torn and dirty clothes.

®H itrs g ud sgdrd |
cndrm-s vnqj rnl dshl
wash our clothes. My clothes are dirty, my |
dirty —

Accused of stealing a zebu [cattle], Florent has
spent three years and seven months in pretrial

detention. He had not seen his two sons since his
detention. He said:

®31 ne tr rkddo hm
room to sleep, | sleep on the floor. A lotlef
get sick. Some cough, some shiver, some ¢
cold. And people fight about food because 1
hrm-s dmntfgf H qgd° |
rteedq gdgd- "~
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A key human right for detainees and prisoners, access to family was a main concerngoe-trial detainees

for an additionalreasons gd f nudgml dms-r e hktgd sn oqnuhcd rteehbhdm:
families often step in to fill the gaps. Nearly a third of detainees interviewed said thed neither seen nor

spoken to their families since their incarceration, some of whom have been in pretrial detention for four

years. Of the 14, four said their families were not aware of their detention, with two, including a child,

believing that their family might think them dead.

ENABNG INJUSTICE: GARPSN AND PRACTICE

Tmcdg L ¢’ f r b’ q--trial detersidn samlast forlup te fiveryeansaarad six months for adults,
and up to 33 months for children. Such lengthy periods of pr&rial detention violate international and
regional human rights laws and standards.

®Please speed up my case so that | get a trial. Because
hs g r addm 03 | nmsgr ~ mc

17year old Sedera*

The unjustified, excessive and lengthy praial detention begins unfolding athe stage of arrest. While the
initial period of police custody is 48 hours, the law allows for police custody to be extended for as long as 12
days depending on the distance between where the arrest happened and where the police officer in charge
of the investigation is based.

Amnesty International researchers interviewed many pteal detainees who
believed the only reason they were arrested and were being held was because
someone paid the police to do so, not because there was any evidence against
them.

Interviewees told Amnesty International that instead of conducting a thorough
hmudr shf shnm+ sgd onkhbd nesdm qdrngs sn ut

é suspected individuals to close the case quickly.

Although they exist in the law, alternative® detention are hardly ever used. In
practice, pretrial detainees often remain in prérial detention for close to the
entire pretrial period, particularly if they cannot afford to pay for a lawyer.

Out of 44 pretrial detainees interviewed by Amnestinternational, only eight said they had a lawyer, three of

sgdrd vdgd bghkcgdm hm sgd @ms mhlng oghrnm+ vgdgd "m M
survey of 1,911 pretrial detainees in March 2018 found that 85% of respondents said they ditbt have a

lawyer, and more than half said they did not know what a lawyer does. More worryingly, several magistrates

in the judiciary administration themselves seemed unconvinced of the need to implement the laws providing

for legal aid.

Amnesty Internahbnm™ k- r qgdrd gbg entmc sg s kdf "k “~hc k vxdqgr nmk
most serious crimes, and seldom get paid at all. This is a disincentive to lawyers who often have to cover the
costs of travelling, accommodation and food on tlireown, to provide legal assistance.

SYSTEMIC CHALLENGES

Limited sessions and low frequency of the ordinary and special criminal courts are two of the major factors
contributing to lengthy periods of prérial detention. Under the Code of Criminal Procede, criminal court
sessions are held twice a year, and additional sessions may be held if the number of cases calls for it,
depending on available resources.

The proportion of the budget allocated to the Ministry of Justice has diminished since 2010, gofrgm
2.4% of the overall budget in 2010 to only 1% in 2017The budget allocated to the prison administration

PUNISHED FOR@BPDOR
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and the judiciary is insufficient to enable effective functioning of the criminal justice system. The number of
prison staff and the material resurces put at their disposal is not sufficient for the number of detainees and
prisoners held.

Prison guard, MC Antsirabe. September 2018 @ Amnesty International

Mot P
.
atapre
come?
y ofte?

Rl =1

In MC Antanimora, the register room contains hundreds of casefiles, datidgagk fiimemdeis limited digital recording. August 2017 @ Amnesty
International
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CONCLUSION ANDNRETIOM IONS

Vghkd L c f rb’qg-r Bn ninalsdbetentios ik an exceptipmaunieasadre, thesregalitysis o g d
that more than half of the prisorpopulation are either awaiting trial or whose trials are still ongoing. This
violates national, regional, and international human rights laws including the rights of individuals to freedom
from arbitrary detention; to be promptly tried; to be presumed inent until proven guilty after a fair trial; to
freedom from torture and other cruel, inhuman or degrading treatment or punishment and a host of other
gtl " m ghfgsr+ hmbkt erfamdétainbeg im Madagdsoar are hgldi apalting coaiinsl

that pose a threat to their lives, and fall far short of international, regional and national human rights law and
standards.

The government has failed to prioritize much needed support to the criminal justice system, which has
resulted in poor alloation of human and material resources.

It is mostly economically and otherwise disadvantaged peoptehe uneducated and underprivileged from
rural areas+ who are subjected to unjustified, excessive and lengthy pteal detentions. The majority of
them spend long months or years in prison for nemiolent, often petty offences like simple theft, fraud and
forgery. With little knowledge or awareness of their rights and even less means to defend themselves, the
poor are also the most likely to suffer mostdm their detention. Even in cases when individuals are released
after a few months of pretrial detention, their incarceration can have lontpsting consequences. They are
likely to have lost their jobs, and to have plunged deeper into poverty. With ttenditions they are held in,
many are also likely to walk out of prison in a weaker physical and mental state.

In MC Manakara, approximately a quarter of the female detainees, the overwhelming majority of them intpes detention, had babies or
young dhildren living with them in poor conditions @ Amnesty International

The authorities of Madagascar must take immediate steps to ensure that the various organs of justice

effectively work to make prérial detention an exception, and when ordered, for therto be tried without

delay. It must also ensure that all detainees are treated humanely and have their other human rights
respected and protectedHm c¢cnhmf rn+ sgd "~ tsgnghshdr vntkc+ adxnmc bnl
international legal obligations, sigficantly reduce overcrowding in prisons, lessen the strain on the financial,

material and human resources and ensure the effective and safe functioning of prisons
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KEY RECOMMENDATIONS

To the Malagasy authorities

1 Take all necessary measures, in law, poli@nd practice, to end the use of unjustified, excessive and
prolonged pretrial detention, ensure fair procedures for all suspects and provide humane conditions of
detention. In particular, steps must be taken to guarantee real equality before the law tkat poor
people are not disproportionately affected by prial detention.

1 The Malagasy authorities should issue an invitation to the UN Working Group on Arbitrary Detention and
the Special Rapporteur on torture and other cruel, inhuman or degrading tte@ent or punishment to
carry out a country visit to Madagascar and grant them full and unfettered access.

1 Ensurein law and in practice that release pending trial is the general rule, while pre-trial detention is
restricted to cases where a court finds Pecific, concrete and compelling reasons to do so in the
interest of justice or safety. Such a decision must be reviewed frequently and be subject to appeal.

1 Amend the Code of Criminal Procedureto ensure that all arrested persons are brought promptly befoe
a judge to determine the lawfulness of detention within a period never exceeding 48 hours, as required
by international human rights standards.

1 Ensure that all accused persons have legal representation at all stages of proceedings, including
through providing legal aid to all detainees who cannot afford a lawyer; and amending the Code of
Criminal Procedure Articles 65 and 68, that currently restrict the presence of lawyers to cases which
entail a minimum sentence of five years.

1 Provide reparations to vctims of arbitrary arrest or detention and those who suffered torture or other
cruel, inhuman or degrading treatment or punishment, including due to inhumane conditions of
detention; in accordance with international standards and Articles 9 and 13 of the Constitution.

1 Immediately release from detention any individuals held merely for offences attributed to their
relatives.

1 Urgently adopt a National Action Plan with concrete and time-bound goals to improve conditions of
detention in Madagascar, and bring them into line with international standards, in particular, the
Nelson Mandela Rules and (for women and girls) the Bangkok Rules.

1 Urgently redevelop and restructure the prisons to ensure that there is sufficient space to separate
different categories of prisoners, especially children and adults, in accordance with international law
and standards.

1 Increase the budget allocated to the Ministry of Justice, and specifically that allocated to the prison
administration, to ensure that they have sufficient resources to enable the functioning of prisons in
accordance with international law and standards.

1  Ensure that detention pending trial is used only in very exceptional cases for children in conflict with
the law and consider alternatives to detention as a priority (as per Law 2016-018), particularly for
offences such as petty theft.

1 Amend Law 2016-018 to reduce the maximum legal period of pre-trial detention for children.

1 Increase the use of alternatives to imprisonment including bail and conditional release for pre-trial
detainees. This measure should include considering the capacity of the accused to pay fees so that
economically disadvantaged persons are not discriminated against.
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GLOSSARY

AfDB

BANGKOK RULES

CAT

CcP

CPP

CRC

GDP

ICCPR

ICESCR

ICRC

IMF

MC

MF

MS

NELSON MANDELA
RULES

NGO

OECD

OPC

OTPCA

PUNISHED FOR BEBIDR P

African Developmat Bank

UN Rules for the Treatnent of Women Prisoners and Nowustodial Measures for
Women Offenders

Committee Against Torture

[Code pénal in French]Criminal Code

[Code de procd@lure pénale in French]Code of Criminal Procedure
Convention on the Rights of the Child

Gross Domestic Product

International Covenant on Civil and Political Rights

International Covenant on Economic, Social and Cultural Rights
International Committee of the Red Cross

International Monetary Fund

[Maison Centale in French] Central prison

[Maison de Force in French] Maximum security prison

[Maison de Sureé in French] Detention centre

The UN Standard Minimum Rules for the Treatment of Prisoners

Non-Governmental Organization
Organization for Economic Goperation and Development

[Ordonnarce de Prise deCorps in French)An-Ngcdg sn s jd
maintaining the individual in detention once the investigation has determined thi
he or she is accused of a crminal offence and must be taken before a crimina
court, while waiting for the trial to start. It is valid for 30 months as per Article 33
of the Code of Criminal Procedure (CPP below)

[Ordonnance de Transmission desPieces a laCg = | a gAdcusatien in French]

This order is givenby the Prosecutor o Investigating judge in charge of the
investigationin cases regarding of the most serious crimeswhen they conclude
that the individual should be charged with a criminal offence punishable with a lif
rdmsdmbd ng cdongs shnm+ engqg ° -bnm

UNJUSTIFIED, EXEE$® PROLONBERIRRDETENTIMADNGASCAR
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SADC Southern African Development Community

UN United Nations

UNICEF United Nations Children's Fund
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1. METHODOLOGY

This report is based primarily on field research carried out in Madagascar between 16 and 30 August 2017.
Amnesty Internationalanted to discover the conditions in prisons in Madagascar and the reasons for
people being held in pretrial detention.

Amnesty International visited eight central prisons (MCs) and one maximum security prison (MF) for its
investigation into the practiceand conditions of pretrial detention:

T MC Antanimora
MC Antsirabe
MC Ambositra
MC Fianarantsoa
MC lhosy

MC Farafangana
MC Manakara
MC Maintirano

1
1
)l
1
1
)l
)l
1  MF Tsiafahy.

More than 80% of all pretrial detainees in Madagascar are held in central prisenso the nine prisons were
selected accordingly, to represent diverse regions (both inland and coastal), with high rates ofpia
detention and overcrowding. Amnesty International visited the two prisons with the highest-pial detention
rates (MCMaintirano and MC Fianarantsoa) and the two with the highest overcrowding rates (MC
Antanimora and MF Tsiafahy) according to official statistics as of December 2016, the most recent
document provided to Amnesty International at the time.

Researchers couldnot visit any prisons located in the north of the country, but they received credible
hmenqgl "shnm eqnl nsgdg MFNr vngj hmf sgdgd+ "~ kk ne vghbg
research in other regions.

In total, Amnesty International interviead 70 people: 44were pre-trial detainees (25 men and 19 women),
including 11 children. The interviews were held individually, without the presence of prison personnel, and
were conducted in English, French and Malagasy with the assistance of translatdrse principles of
informed consent were respected at all times. To protect and respect the safety and privacy of individuals,
no real names or identifying features of the prisoners interviewed have been used in the repamt
pseudonyms are denoted by amsterisk(*) after the name Several pseudonyms used for children in the
report were chosen by them.

Amnesty International also interviewed 17 prison staff, including the Prison and Regional Directors; nine

judicial staff, including the President and thdé’rosecutor of the Court, the Chairman of the Bar Association,
and the Head of the Union of Magistrates; civil society activists and government officials working on, and
within, the prison and judicial administration.

In addition to the interviews, resealtuers visited prison cells, kitchens, water and sanitation facilities, and
offices of the prison staff. Since its visit to Madagascar, Amnesty International has received regular updates
by phone and email.

PUNISHED FOR BEBIDR P
UNJUSTIFIED, EXEESE) PROLONBERIRRDETENTIOACOINGASCAR

Amnesty Interragio 17



FIGUREPRISONS VISITRAMRESTY INTERRANGNGUST 2017

[ CENTRAL PRISONS MITSIRANANA

Yk PENITENTIARY

@ PRISONS VISITED wsree
I AveaniA
ANALALAVA
4 [ ANTALAHA
Il Antsoniny
MAHAJANGA I PorT BERGE Bl VMAROANTSETRA
MANDRITSARA

[ MAEVATANANA

AMBATONDRAZAKA
TR @ | B
I ANKAZOBE I Toavasina
ANTANIMORA
Tsmmw*’ MANJAKANDRIANA
tsiroanomanoiDy [l T MORAMANGA
R & [ VATOMANDRY
AMBATOLAMPY
MIANDRIVAZO
antsirase [0
moronpAvA [l
AwBosITRA [
FIANARANTSOA - T
moromse [l
Hosy ) = [ VANAKARA
I vanGAINDRAND
[EIFARAFANGANA
BETROKA [l
TouARA [
Il aveanivy

. TAOLAGNARO

PUNISHED FOR BEBIDR P
UNJUSTIFIED, EXEESE) PROLONBERIRRDETENTIOACOINGASCAR

Amnesty Interragio 18



Before and afterconducting fieldwork, Amnesty International undertook extensive desk research, and
examined relevant international and domestic law. Researchers also analysed four documentstaining
prison statistics, which wererovided by the central prison departmentaind form the basis of the statistical
analysisprovidedin the report

1  Statisticson all prisonsdated December 2016,[in French: Situation numérique par établissement des
16 Directions Régionales de I'Administration Péentiaire de Madagascar Décembre 2016(Document
A),

i  Statistics dated October 2017Th m E g &imdtion:num®rique par établissement des 17 Directions
régionalesc - ~ ¢l hmhr sq  shnm o amOstabmmg0i7] (Dgameatd), L~ ¢~ f " r b g

1 Alist of prisons dated January 201§in French; «Liste des établissements pénitentiaires de
Madagascar] (Document C),

1 Statistics o detaineesfrom 2007 to 2016 [in French;®d unkt shnm cd k- deedbshe c¢cd k=
L ¢ f " ]fDocunpent D).

However, Amnesy International has found several inconsistenciesithin the official statistics as the
Malagasy authorities do not have accurate, reliable and dp-date information on prisons.

1 Inlight of inconsistencies among the various documents, Amnesty Internatédrsought clarification from
the prison administration through a letter sent in July 2018he prison administration replied on 16
August in a letterthat will be referred to as Document E.

1  Amnesty International also sent letters to thBirector of Judicial Administration, and the Head of the
Bar Association requesting additional information for the research. Thaudicial Administration sentits
response in August 2018, which has been incorporated in the report and will be referred to as
Document F.

T TheGd ¢ ne sgd A g @ rnbh shnm chc mns qdronmc sn @ mdr
publication.

This report also benefited from analysis of a survey conducted in March 20b8 Amnesty Internationalvith
the collaboration of prison officials aoss the nine prisons visited. Six prisons, involving approximately 2,000
pre-trial detainees, returned information on their levebf education and legal awarenessWhile Amnesty
International cannot speak to the exactitude of the surveys, the responsase in line with the information
gathered during individual interviews.

While acknowledging the important role of the police within the criminal justice system in general, and in
pre-trial detention specifi@ally+ @ mdr s x Hms d g m" s hsadmaikly on thénpmisomdand h f
judiciary systems in Madagascar.

shnm enbt

Amnesty Internationakernt a letter to the Minister of Justice outlining our allegations and raising questions on
13 September 2018. On 28 September, the Ministry of Justice responded in writirggcopy of which is
included in Annex1.

Amnesty International is grateful to the Malagasy authorities for allowing its researchers access to the

bnt msgx-r oghrnmr- Hm o gshbt k  membersdorteeg éngegemergahd Oghr nmr @
cooperation during this research, including facilitating surveys, and sharing relevant information upon

request. Finally, Amnesty International thanks all the prisoners for sharing their stories.

1 See Annex2: one page of the survey carried out by prison officials with male ptgal detainees in MC Manakara, sent to Amnesty
International by email in March 2018
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2. BACKGROUND

Madagasca, in the Indian Ocean, is the farth largestisland in the world, stretching over 587,051 km2Part
of the Southern African Development Community (SADC), its estimated population of 25 million pebjsle
composed mainly of 18 ethnic groups$.The population is growing at a rate of 2.8% gear;* with nearly half
the population under the age of 15.

Madagascar has faced a series of political crises since its independence from France in 1960, most notably
in 1972, 1991, 2001 and 2009.° Institutions, economic growth and major social sectorslauffered, and
development efforts were compromised.The most recent political crisis took place between 2009 and

2013, and led to Andry Nirina Rajoelina taking power as President of the High Transition Authctifhe
international community and donorsincluding the United States of America (USA), the European Union
(EV), the International Monetary Fund (IMF) the African Union (AU), and the Southern Africa Development
Community (SADC), rejected this assumption of power, and imposed sanctions on Madagasimcluding a
freezing of development aid.In 2010 Madagascar held a referendum to approve a new Constitution. After
presidential and parliamentary elections in 2013, Hery Rajaonarimampianina took office in January 2014 as
the President of Madagascar. fie international community lifted its sanctions against Madagascdut the
years of isolation and aid cuts had drastically slowed down development progress in the country.

In April 2018, a new political crisisoccurred, and in May the High ConstitutionaCourt ordered the
nomination of a new government ahead of the presidential electiofdn June, the new Prime Minister
Christian Ntsay announced that the first round of the presidential elections will take place on 7 November
2018, and the secondround on 19 December 201§ if needed!!

2 The last national population census dates back to 25 years ago. According to the WorlahlBathe population was 24.8 millionas of 2016.
The World Bank, Madagascar, Overviewattp://www.worldbank.org/en/country/madagascar/overviedvnew general population census was
being carried out in 2018 at the time of writing this report

3 United Nations International Human Rights InstrumentCore Document forming the initial part of the reports &tates parties
Madagascar, 30 December 2003, HRI/CORE/1/Add.31/Rev.1, 18 May 2004, Raf

4 Human Rights Committee, Consideration of reports submitted by States parties under article 40 of the Covenant, Fourth pesjoatts of
States parties due in 2011, Madagascar

° World Bank Face of poverty in Madagascar; Poverty, Gender and Inequalgsessment March 2014, Poverty Reduction and Economic
Management (PREM), Africa Region, Report No. 7813UG

5 The World Bank, Report No. 120338MG, 20 October 2017, Page 4
http://documents.worldbank.org/curated/en/714171511060426041/pdf/20171019Madagasce?PFSI2DPO-PD-AFRDEtarck-v2-Oct 19-
10262017.pdf

”World Food Programme, Madagascar Country Brief, Janu&§18,
https://docs.wfp.org/api/documents/6a9b1bdc621c4f399da258af14390619/download/? ga=2.237683524.5700328.1527503026-
1825678008.1521539042

8 M. Razafindrakoto, F. Roubaud, M. WachsbergerK - Dmhf |l d ds kd O ' q cnwd+ DR0LMmRdghIdl onkhshptd cd L c
° See above, Page 102

10 Al-Jazeera,President announces new Madagascar government afteourt order, 11 June 2018,
https://www.aljazeera.com/news/2018/06/presider#nnouncesmadagascargovernmentcourt-order-180611172428390.html

1 Reuters Madagascar to hold presidential elections in Novemhe29 June 2018, https://www.reuters.cen/article/us madagascar
election/madagascaito-hold-presidentiatelectionsin-novemberidUSKBN1JPOXR
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https://docs.wfp.org/api/documents/6a9b1bdc621c4f399da258af14390619/download/?_ga=2.237683524.570700328.1527503026-1825678008.1521539042
https://www.aljazeera.com/news/2018/06/president-announces-madagascar-government-court-order-180611172428390.html
https://www.reuters.com/article/us-madagascar-election/madagascar-to-hold-presidential-elections-in-november-idUSKBN1JP0XR
https://www.reuters.com/article/us-madagascar-election/madagascar-to-hold-presidential-elections-in-november-idUSKBN1JP0XR

2.1RESOURRIEH BWPDOR IN
HUMAN DEVELOPMENT

Despte its richness in natural resources, 76.2% of Malagasy people lived in extreme povént017,

subsisting on less than USD1.90 per da¥: The failure to curb poverty ratedas led to appalling outcomes in
education, health, nutrition, and access to clean watéf.In 2016, the average Malagasy was 42% poorer
than50yearsago*Sgd Tmhsdc M shnmr Bghkcgdm-r Et mc ' TMHBDE(
in the East and Sathern Africa region in terms of contribution of the national budget to public spending,

compared to its Gross National Product (GNP).

1  Access to food is extremely limited for the majority of Malagasy people. Madagascar is fourth
among countries with the highest malnutrition rates. *16 ¢ In 2011, the UN Special
Rapporteur on the Right to Food concluded that poverty and food insecurity had reached
®cq |~ shb oly¥ AsofiGctbberrd®16, 1.6 million people in the south -east region of
Madagascar were stl estimated to be severely food insecure1818

1 Madagascar also ranks fourth worst in the world for Water Sanitation and Hygiene (WASH)
indicators: only 52% of the population has access to clean water.191°

1  Access to healthcare is poor, and child and maternd mortality rates remain a great
challenge.20?°

1 Despite improvements in the net enrolment rates in primary and secondary education since
2000, UNICEF estimated that approximately 1.5 million school -age children remained out of
school at the end of 2016. 21

L c f rb> qg-r dbnmnl hb f dmsofidispagtyx between Wrbam gndiraral areas v n e
the one hand, and different regions on the othe222Bk nrd sn 7/ $ ne L c f rb q-r
areas232® where poverty is deepe4?* Most development indicators, including infant mortality, life

expectancy, literacy rates, access to food and safe drinking water, and school attendance are lower in the

rural areas compared to the urban zone25%

@ mdr sx Hmsdgm s hnm® ksens foundthatla lagge part Of the prévahdeterdion s n o
population came from rural areas. The poor literacy rates and access to education, combined with a lack of
legal awareness and of the rule of law creates a distance between the general populatiot e state
institutions, including the justice systen262¢

2 The World Bank, The World Bank in Madagascar, Overvielttp://www.worldbank.orden/country/madagascar/overview

3 The country was positioned at 158 out of 188 countries and territories in the UNDP Human Development Index, which looksditators
including life expectancy at births and expected years of schooling. It ranks belove #wverage for countries in SuBaharan Africa. The
Human Development Index aims at assessing progress in three basic dimensions of human development: a long and healthydidesa to
knowledge and a decent standard of living. Human Development Report Z21Development for everyone, p. 200, 2016, UNDP,
http://hdr.undp.org/sites/default/files/2016_human_development_report.pdf

4 Bangue mondiale,Surmonter les épreuves soutenir les populations les plus pauvres de Madagascar en période de cri€etobre 2016
www.banquemondiale.org/frésults/2016/10/18/overcominghard-times-accompanyingmadagascarspoorestthrough-crises

15 UNICEF,Analyse du budget des secteurs sociaux 2012018, January 2018

6 World Food Programme, Madagascawww1.wfp.org/countries/madagascar

" Report to the Human Rights Council, Special Rapporteur on the right to food, Addendum, Mission to Madagascar,

q

mj

onot k

http://www.srfood.org/images/stories/pdf/officialreports/20130304_madagascarfinal_ en#pdfO* f d 2- Ghr qgqdongs ~krn ghfgkhfg

malnutrition and their dependency on contributions received from outside and recommended that the government make specifiortsf to
hl ognud oghrnmdgr- “bbdrr sn ennc

18 As of October 2017, World Food Programme, Madagascéttp://www1.wfp.org/countries/madagascar

19 Madagascar WASH Sector, Key Results Framework (262619), Water, Sanitation and Hygiene Ministry,
https://www.unicef.org/madagascar/eng/KeyResultsforWASHsectorarchivecopy.compresse®pde 2

20 UNICEF,Annual Report 2017, Madagascar,https://www.unicef.org/about/annualreport/files/Madagascar_2017_COAR.pdf

2L UNICEF,Annual Report 2016 Madagascar,https://www.unicef.org/about/annualreport/files/Madagascar_2016_COAR.pdf

2 African Development Bank, OECD, UNDRfrican Economic OutlookMadagascar, 2016

2 Food security Portal, Madagasar page, available ahttp://www.foodsecurityportal.org/madagascar/resources

2 The World Bank website: Madagascar: Poverty Assessment
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTPOVERTY/EXTPA/O,,contentMDK:20204495~menuPK:435735~pagePK:148956
~piPK:216618~theSitePK:430367~isCURL:Y~isCURL:Y,00.html

% |MF, Republic of MadagascarSelected IssuesJanuary 2015, https://www.imf.org/external/pubs/ft/scr/2015/cr1525.pdf

% UNDP, Etude sur les dysfonctionnements de la chaine pénalalagasy 2014, Page 24
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https://www.imf.org/external/pubs/ft/scr/2015/cr1525.pdf

2.2A BROKEN SYSTEM

The 2009 coup further weakened the limited national and local institutions, enabling corruption to thrive.
The criminal justice system particularly suffereduring the transitionperiod, withthe main concerns
revolving around its lack of independencé from the executive- exposure to political influence and
corruption - delays in the administration of justice and lack of resources, personnel and proper trainiig.

Weak governancgg dl “ hmr ° bg kkdmfd s “kk kdudkr hm L k™ f >rx hmr
excessive centralization of power, weak accountability and a highly poliéel and urban-based civil

r n b h¥TeUN-Human Rights Committee (HRC) in 2017 expssed its concerns at the lack of

independence of the judiciany?! There is a general perception among the Malagasy population that its

criminal justice system is corrupt, inefficient, and lacks independence from the executive and others with
power,andtheonot k> shnm-r Kk bj ne bnmehcdmbd hm hsr itrshbd rx
years?Hm 1/ 06+ sgd HLE qgqdongsdc sg s ®bn tfausdeddhdtbmanyhnmr g~ ud

rs jdgnkcdgr g ud adbnld c¢hrsgtrsetk ne sgd itrshbd rxrs

r

Due to this distrust, the population often resorts to a less formal, traditional justice system called Btvea.3*

Despite efforts by the government to monitor it, the existence of tBéna courts raises serious concerns for

fair trial guarantees® The failure of the criminal justice system translatesintagh f g oqdu > kdmbd ne ®I ne¢
itrshbd™ StimdMayk2@1d fa guhveyfconducted by Afrobarometer International found that 41% of

sgd onotk>shnm "~ fgddr o  gskx nedthdtthé poaktidess bekcomingdveng ®I1 na i tr
more prevalent particularly in the rural areas’”In September 2018, OHCHR reported that the phenomenon

of mob justice is more prevalent than ever, and thatsi practice has become normalised imost regions:

between 1July 2016 and 31 August 2018, it caused the death of 152 peopl&.

2.3NATIONEGALONTEXT

CONSTITUTIONAISRIGHT

The Malagasy legal system is a ntixe of civil and customary law, based both on the French civil law system

and traditional Malagasy law. Th€onstitution of Madagascastatess g °' s ®s qgd  shdr nqg ~fqgddl dms
ratified or approved by Madagascar have, from the onset of their publication, an authority higher than that of

laws . 3¢

The Constitution recognizes human rights, and contains sevemalg nuhr hnmr sg s qdr
right to life, liberty anda fair trial** @q s hbkd 8 qgqdbnf mhydr sg°s ®d  bg
ad rtaidbs sn " gahsqg’ gtaess giqdr® mx Itnddlayahsrdeshonk - u

k

Hiss hlk rme h
cdsdmshnm g 'r sgd ghfgs sn gdo g shnm - @shbkd 02 dmrggq
hl oghrnmdc odgrnmr+ "mc rs sdr sg s9 ® mxnmd bbtrdc g r
his or her guiltisest ak hr gdc ax ~ bnl odssdgnhs k' tcsdgsndgrhsshxnm h'rmc n®odgvb d o s |

2" IMF, Republic of MadagascarSelected IssuesJanuary 2015, https://www.imf.org/external/pubs/ft/scr/2015/4525.pdf Page 5

2 The World Economic Forum ranked Madagascar 126 out of 138 countries in judicial independence.

2 Concluding observations of UN Human Rights Committee: Madagascar, UN Doc. CCPR/C/MDG/CO/4, (2017), paras. 11,12,45 (hereafter
Concluding otservations of UN HRC)

30 UN, Executive Board of the UNDP, the United Nations Population Fund and the United Nations Office for Project Services, 2014t

country programme document for Madagascar (2012019), Paragraph 3

%1 Concluding observations of U\HRC

%2 M. Razafindrakoto, F. Roubaud, M. WachsbergerK - a mhf |l d ds kd o' q cnwd+ DRMMmRAagenl83 onkhshptd cd L «
33 IMF, Country Report No. 17/224, Republic of Madagascar, Selected Issues, July 2017,

31n 2011, a government representative giained thattheDinah r *~ - s g ° ¢ h sjidiciahsystemwésigried tb maintain spcial
cohesion. The decisions issued, also called Dina, were regulated by Act No. 2601 3- + Bnl | hssdd °~ f  kseventh Sngstqgqd ' B@S( +
session, Summary record fthe 1037"" meeting, 11 November 2011, Initial periodic report of Madagascar (continued)

% Centre for Civil and Political Rights, Madagascar: Discrimination, corruption and flawed justice system threaten the protecfihuman

rights in the country,http://ccprcentre.org/ccprpages/madagascadiscrimination-corruption-and-flawedjustice-systemthreatenthe-
protectionof-human-rights-in-the-country

% Human Rights Committee considers report of Madagascar, 11 July 2017,
http://www.ohchr.org/FR/NewsEvestPages/DisplayNews.aspx?News|D=21863&LangID=E

%Ny Aina Rahagala vindicte populaire acceptée par 41% de la populatioi® June 2018, La Tribunehttps://wwwmadagascar
tribune.com/Lavindicte-populaire-accepteepar,23893.html

% Thematic Report on Human Rights and Mob Justice, OHCHR, August 2018

3 Constitution of Madagascar, 2010, Article 137

40 Constitution of Madagascar, 2010, in its Preamble provides thitadagascar endorses the International Charter on Human rights, and
conventions on the rights of the child, the rights of women, protection of the environment, social, economic, civil and ealttights
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THE PRISON ADMINI® NR
FIGUREQRGANIGRAMME ORISEE ADMINISTRATR CHQIEBAINQ@SD FDM

MINISTER OF JUSTICE

GENERAL SECRETARIAT

PRISON ADMINISTRATION
DIRECTORATE

DIRECTORATE FOR
PRISON PROGRAMMES
AND RESOURCES

HUMANISATION
OF DETENTION &
PREPARATION FOR
SOCIAL REHABILITATION
DIRECTORATE

SECURITY OF PRISON
DIRECTORATE

PRISON REFORMS
DIRECTORATE

22 REGIONAL
DIRECTORATES

PRISON ADMINISTRATION SERVICE

SERVICE FOR THE CONTROL OF
DETENTION AND PENITENTIARY
STATISTICS

SERVICE FOR THE PENITENTIARY
STAFF

FINANCIAL AND LOGISTICAL
SERVICE

SERVICE FOR THE PLANNING OF
PENITENTIARY BUDGET

SERVICE FOR PENITENTIARY
MONITORING AND EVALUATION

SERVICE FOR THE COORDINATION
OF THE TRAININGS AND THE
PERFORMANCE OF PENITENTIARY
STAFF

SERVICE FOR COORDINATION OF
INSTITUTIONAL RELATIONSHIPS
AND PARTNERSHIPS

SERVICE FOR THE PROVISIONS OF
THE DETAINEES’ FOOD

SERVICE FOR THE NORMALIZATION
AND HUMANIZATION OF DETENTION
CONDITIONS

SERVICE FOR THE SOCIAL
REINSERTION AND SUPERVISED
EDUCATION

SERVICE FOR THE HEALTH OF
DETAINEES

OPERATIONS AND SECURITY
SERVICE

INFORMATION AND FIGHT AGAINST
ESCAPES SERVICE

SECURITY EQUIPMENT, ARMS AND
CLOTHING SERVICE

SERVICE FOR RESEARCH

PRISON REFORMS SERVICE

DOCUMENTATION AND OUTREACH
SERVICE

1. DIANA
2. SAVA
3.1TASY
4. ANALAMANGA
5. VAKINANKARATRA
6. BONGOLAVA
1. SOFIA
8. BOENY
9. BETSIBOKA
10, MELAKY
11. ALAOTRA-MANGORO
12 ATSINANANA (EAST)
13, ANALANJIROFO
14. AMORON'I MANIA

15. HAUTE MATSIATRA
(UPPER MATSIATRA)

16. VATOVAVY-FITOVINANY

17, ATSIMO-ATSINANANA
(SOUTH-EAST)

18. IHOROMBE
19. MENABE

20. ATSIMO-ANDREFANA
(SOUTH-WEST)

21. ANDROY

22, ANOSY

The prison administration falls under the Ministry of Justicdt consists of core services based in the capital
city, and 22 regional directorates throughout the countif.Each of the 22 regional directorates is led by a
Regional Director, who oversees between thread ten prisons. The role includes coordinating aiities
within the districts, ensuring the due process of detentions, and carrying out regular inspectiaighe
prisons. Each prison has a Director who reports to the Regional Director, and has authority over prison

staff+3

“1 As per Decree 2016352 setting out the responsibities of the Minister of Justice, and the general organization of the Ministry

“2 Although the law orgarzing the 22 regions was passed seven years ago, in practice, documents shared by the prison administration show
that they still only consider 17 regions

“ As per Law 2006015, Art. 2-4
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Decree Number 2006015 statesthat each prisonshould have a monitoring commission, in charge of
monitoring the hygiene, security, food, healthcare, work, discipline, maintenance of records, and
reintegration of detainees. The commission must meet at least once a year, and submit gore to the
Ministry of Justice,the General Prosecutor, and theGeneral Director of the Prison Administration.

CRIME AND PUNISHMENT

The 1962 Malagasy Criminal Codé* lists crimes and offences and their punishment, and the Code of
Criminal Procedure®®, adopted in the same year sets out procedures for arrests and detentions.

The Criminal Code recognizes three types of offence®

1 Contravention de policet petty offences punishable by monetary fines, confiscation of seized objects,
or imprisonment for one to 29%days (for example, disturbing the peace with antisocial behaviour)

1 Délit correctionnel+ correctional offences punishable by imprisonment for one month to 10 years (for
example, vagrancy and theft)

1 Crimez criminal offences punishable by imprisonment aaVor hard labour for a specific term or for
life, by deportatiort” (for example, arson and murder).

@ mdrsx Hmsdgm shnm k-r qgdrd’ gbg e frialdetaineeg wese héddiin r nl d oqhr
detention for offences such as theft of cattlézebu).

Madagascar has a total of 82 places of detention, distributeitrossfive categoriesand holding different
groups ofdetainees*® with an official total capacity of 10,3604° However, Amnesty International has noted
inconsistencies among various diuments receivedfrom the prison administration on the exact number of
places of detention and their capacity to hdd detainees®°

Decree 2006015 on the general organization of the prison service provides for the following categories of
places of detenton:

1 Central prisons (MC)hold both pretrial detainees and people who have been convicted for minor
and serious offences, including children. There are 42 central prisof5.

1 Penitentiaries or higksecurity prisons (MF):hold only people sentenced to lifémprisonment, penal
relegatiort?, or those deemed to be dangerou® There are supposedly three penitentiaries in
MadagascaP* but the prison administration reported in August 2018 that only one, MF Tsiafahy, was
functional 5

1 Detention centres (MS)holdpres gh " k cds >  hmddr + " r vdkk “r oqghrnmdqgr r
imprisonment, and those sentencedo imprisonment with hard labour. There are 37 detention
centres.

7 Xnt mf n enstiutioasd tpeducationcentre® gnkc bghkcqgdmd®kmvbnrmsSighilmsl v h s
are two such centres operationa

4 Criminal Code of Madagascar (hereafter CP)

4 Code of Criminal Procedure of Madagascar (hereafter CPP)

“ CP, Article 1

47 Article 17, CP provides that the sentence of deportation consists in being transported and rerivagrfor life in a place determined by the

law. As long as no place of deportation has yet been established, the sentenced person will carry out the detention senteree

penitentiary for life

“¢ Decree No. 2006015 of 17 January 2006 on the general organizatioof the prison service, Article 6

“ As per the Human Rights Committee, International Covenant on Civil and Political Rights, Fourth periodic reports of Startiepaue in

2011, Madagascar,2015, Paragraph 199

% See Chapter 3.1.1 for more information

5 Document E

2Qdkdf > shnm hr ° rdmsdmbd hmgdghsdc eqnl sgd 0774 Eqdmbtgrydighl hm  k k v+ v
Eqdmbg bnknmhdr nqg onrrdrrhnmr ™ - Hs v r SegldasLudenS jbdydig relegation (lmidd ¢ bghl hm™ kr
27 mai 1885)-, https://journals.openedition.org/criminocorpus/181

5 Decree No. 2006015, Articles 7, 8, 9, 10 and 11

5 Law 2011-489 on the reorganization oftie Prison Administration Regional Directorates, Annex

% Document E stated that MF Vohitany is not currently functional, and that MF Andrangaranga is not functional because the imgjlc in

ruins

% Document E

PUNISHED FOR BEBIDR P
UNJUSTIFIED, EXEESE) PROLONBERIRRDETENTIOACOINGASCAR

Amnesty Interragio 24


https://journals.openedition.org/criminocorpus/181

1 Penal camps:open establishments in the countryside under the overall authority of tdéector of the
central prison or detention centré” that aim to provide social reintegration of prisoners through
agricultural work > The number of penal camps is not specified by Decree 201489.

@m  kxrhr ne sgd neehbh”’

rdmsdmbdc sn khed hloghrnml dms +

k rs> shrshbr

nq

nm oghr nmr
prisoners are held in central prisons>® Although the penitentiaries should by law hold only people

bnmuhbsdec

research found that in October 2017, of the 988 detainees in MF Tsiafahy, 570 were pre -trial
detainees?® some of whom were accusd of minor, non-violent offences.5!

THE JUDICIARY

There are three levels of courts in Madagascar.

odnokd

1 The lower courts, called the Courts of First Instance, hear civil cases and criminal cases carrying

fines and sentences®?

1 The Court of Appeals, which alsoesves as the criminal court of first instance for cases with

sentences greater than five years.

1 The Supreme Court, which functions as the highest court, hears appeals from the Court of Appé&als.

FIGURE GOURTS SYSTENMINGASCAR

SUPREME COURT

COURT OF CASSATION

STATE COUNCIL

COURT OF AUDITORS

qdud  kr s

COURTS OF FIRST INSTANCE

(LOWER COURTS)

57 Decree No. 2006015, Article 11, provides bhat the establishment of a penal camp is decided by order of the Minister of Justice
% Committee against Torture, Consideration of reports submitted by States parties under article 19 of the Convention, Ingi@cpreport of
States parties due in 2007 Madagascar, 23 February 2011, Article 164
% Amnesty International analysed the data shared by the government, on the numbedefaineesando g hr nmdqr gdkc

prisons in October 2017: out 0R0975, 18740 were held in the 38 central prisons $ited.

% Document B

t Seechapter 3.5 on MF Tsiafahy
%2 CPP, Articles 18- 23

% CPP, Article 542
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3.UNJUSTIFIED,
EXCESSIMED
PROLONGIRET RIAL
DETENTION

@)
®Sgdgd v r mn dwok m

Celia, interviewedimtsirabgrison, August 2017

Celia* was only 17 years old when she was arrested, accused of murder, along with her husband, twc
of her brothers and her sisterin-law.5* Three years and three months later, she was still awaiting trial
in MC Antsirabe. She told Amnesty International that she did not understand the charges against her.

Like most of the pre-trial detainees Amnesty International spoke to, Celia was from a poor
background ®H c¢cnm-s qgqd  kkx jmnv gnv sn gd c--- Ntgqg
rdmc tr Z <Leliahal nevenskenalawyer®H cnm-s g - ud °~ k> vxdgq
money As a result, Celia has been unable to challenge the lawfulness of her lengthy detention, and
feels lost:

®H g ud addm sn bntgs rhw shldr- Svhbd+
nmd--- Vd cnm-s t mcdqr policaofficerg just brodight us| td theajt
vhsgnts ognne- Vd ° gd lreallymiss my paents. ¥heyale aleac
years old. They are the only ones who take care of us now, all my brothers are here. So
cgqd ne sgd gntrd+ " mc vnqj sgd k> mc sn

Pre-trial detainees are individuals awaiting trial, or whose trials are still ongoing, and who have not been
convicted. A critical distinction is that pretrial detainees are presumed innocent until proveguilty 5°
affording them special rights in addition to those applicable to all detaine®sThis includes, among other

5 Amnesty International interview with Celia, Antsirabe central prison, August 2017

% Universal Declaration of Human Rights, Article 11. The Malagasy Consiitat also highlights that all suspected or accused people are
entitled to the presumption of innocence untitheir culpability is established by a competent jurisdiction

% Standard minimum rules for the treatment of prisoners (hereafter Nelson Mandela RyleRule 84 (2) provides that unconvicted prisoners
are presumed innocent and shall be treated as such

PUNISHED FOR BEBIDR P
UNJUSTIFIED, EXEESE) PROLONBERIRRDETENTIOACOINGASCAR

Amnesty Internagio 26



rights, the right of access to counsel, and to free legal services for indigent detainééshe right to be tried
within a reasonable time®® and the rightto be detained separately from convicted persorfs.

Sgd TM Gtl " m Qhfgsr Bnllhssdd '"GQB( g r rs > sdc bkd gkx s
sgh k rg kk ad sgd dwWhkisonednathat individuglslagvaitg tgial shoulsl gsda rukpt k d -

be released, unless a court finds that there are compelling reasons to keep them in detention, such as flight

orotherrisksnqg sgd mddc enqg etqgsgdq hmudrshf > shnmr sg°s qdpthg
s g = der a8 {@iéal determination has been made that pr&ial detention is necessary, there should be

periodic re-examination of whether it continues to be reasonable and necessary in light of possible

"ksdgnm® shudr -~

In Madagascar, as of October 2017, 55% or more than half of the total prison population were pretrial

detainees?Hm bnmsqg udmshnm ne hmsdgm shnm> k “mc gdfhnm k rs ™ m
unjustified, excessive and prolongeduse of pretrial detention violates suspects qhf gs sn oqgqdrtl oshnm
innocence, and to be held in conditions which promote their dignity and humanity.

Excessive pretrial detention undermines the rule of law, contributes to overcrowding of detention facilities,

wastes public resources, and endargrs the health and the rights ofletainees families and communities.

Prolongedpresgh " k cdsdmshnm uhnk sdr c¢cds hmddr- nsgdgqg gtl " m qgh
adversely impacts their lives and livelihoad

3.1SCALE AND SCOPE

Contrary to loth its international legal obligation and its own laws providing that piréal detention is an
exceptionall d " rt gd+ L ¢ f ‘oldoregpeople vehg Have mahlbeengconvicted than those
found guilty ™

" Nelson Mandela Rules, Rule 93

% |CCPR, Article 9(3)

% Nelson Mandela Rules, Rule 8

™ HRC, General comment No. 35, Article 9: Liberty and security of fgem, UN Doc. CCPR/C/GC/R.35/Rev.3, 10 April 2014, See Article

8'2( ne sgd HBBOQ+ o q - 27- Hm ° c eragdétentorshdll bekuded & a meanssofjlabt reSartjinx n Qt kdr oqnul
bghl hm> k agnbddchmfr ™

" HRC, General comment No. 35

2 Document B

“"HBBOQ+ @qshbkd 0/ “mc 03+ "mc @eqghb " m Bg gsdg nm Gtl " m "mc Odnokd-r Qhfc
“®@mxnmd "~ bbtrdc g'r sgd ghfgs sn sgd oqdrtloshnm ne hmmeb®mwigd t mshk ghr
trial detentionis® m d wb d o s h n mArticle 13cf thee Canstittition
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In MC Manakara, men awaitingiggaheir hands. September 2018 @ Amnesty International

Article 9(1) of the International Covenant on Civil and Political Rights (ICCPR)s®®udgxnmd g r sgd qghf
sn khadgsx ~ mc r dAnd Aticls 3(3) states: ® @ x o chd r N opgided snchcrimma ¢ d
bg qfd rg kk ad £ dmshskdc sn sgh >k vhsghm °~ gd rnm akd
sg s odgrnmr v hshmf sqgqh®k rg kk ad cds hmdc hm btrsncx

Unjustified, excessiveand prolongedpre-trial detention affectsmen and women, adults and childrer®
While the majority of pretrial detainees were men (8%), affected more directly by the lengthy and
inhumane conditions of detention, women (6%) and children (5%]) were disproportionately affected by
some ofits conseqencesthrough genderbased and agedbased violations

More than 80% of allpres gh " k cds > hmddr ~gd gdkc vhsghm sgd bnt msqgx-r
holding more pretrial detainees than sentenced one& (see Fig.4 below).

On paper, the governnent of Madagascar hasreinforced the exceptional character of prérial detention as
stipulated by international human rights laws.” It has passed amendments to the Code of Criminal
Procedure (CPP), in 2007, 2016, and 2017.8! The 2007 amendment to the CPPaimed to reduce the
number of detainees in pretrial detention by speeding up the proceedings and limitingné duration of pre-
trial detention. 8 The 2016 amendment makes it mandatory to have a clear justification and motivation
for pre-trial detention. 8 According to the Chairman of the Bar Association, theamendments requiring that
pre-trial detention is only ordered following clear motivese not being applied in practice:

> ICCPR, Atrticle 9 (1) and 9(3)

® Document D

7 Amnesty International analysis of Document B

s Document B. The remaining pretrial detainees are held in penitentiaries, detention centres and penal cas

“"Rdd sgd HBBOQ+ @qgshbkd 8'2( ognuhchmf sg°s ®Hs rg khtmeecad smd fdmdqg k
@gshbkd 03'2( ognuhchmf sg s odgrnmr e  bhmf bqd Inhgn skn bogd kqdf "drrd ®r gRdkdk “akdr nd r
UN Standard Minimum Rules for Mn-custodial Measures (the Tokyo Rules), Rule 6 which provides that governments should make every

effort to avoid pretrial detention as far as possible

8 Laws 2007-021 and 2016-017

8 Law 2017-013

2Sgd kv “krn ogqgnuhcdr sg s | "fhrsq sdr+ bkdqgjr °~ mc nseatieglimiast akhb rdgu” msr
provided in the CPP, as per Article 614, amended by Law n°20a121, Article 5

8 Law n.2016:017, Article 13 provdes that pretrial detention can only be used to achieve one or several of the following nine objectives:

- Ensure that the suspect remains at the disposal of justice

- Prevent the subordination of witnesses or acts of pressure or reprisals on the wistiand their families
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® S d2016] law was recently published, but the jurisdictions do not want to impteent it. We intend to
"ood "k sn sgd Lhmhrsgx eng sgd hl dkdldms shnm ne sghr k-

Finally, he 2017 amendment to the CPP aims at reinforcing the rights of treecused, including during the

preliminary investigation and prerial detention. For instance, it provides that lawyers must be notified of the

clear motives justifying a detention warrant, and also allows lawyers to make oral interventions at the level of

the pre-trial detention chamber, to defend their clientsln practicegnvdud g+ @ mdr sx Hmsdgm  shnm
research shows that these legal reforms have not translated into positive changes on the grotiod.

instance, the greater accessibility for lawyers has little effect as the vast majority ofipie detainees do not

have access to lawyers.

Aprisondirectorb nmeh gl dc sgd fnudgml dms-r e hk-tridjdetergions ~ccqdrr sgd

A®Sgd fnudgmldms | trs 4 gnyv
trial detention. But so far, there has not been any political
vh¥k -

FIGURETHE PRIRIAL DETIENTRATE HAS HOV¥REDOHE PASTEfECAD
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SENTENCED
Il PRETRIAL

- Protect someonefrom the suspect

- Take into account tangible charges attributable to the suspect and the gravity of the offence

- Prevent a fraudulentcollaborationbetween the suspect and their ceperpetrators or accomplices
- Preserve evidence or material indices which are necessary for the manifestation of the truth

- Put an end to the exceptional disruption of public order provoked by the seriousness of the offence, the circumstances of its
commission, or the importance oftte prejudice it caused

- Put an end to the offence or prevent it from renewing

- Repress the violation of judiciary control

8 Amnesty International interview with the Chairman of the Bar Association, Anosy, 18 August 2017

8 Amnesty International intervier with MC Fianarantsoa Prison Director, Fianarantsoa, 21 August 2017

% Document B
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3.1.INCONSISTENCIEFINIAL STATISTICS

In every prison in Madagascar, data on the number and category of detainees is recorded in a form called

Modele0 72t before being ®nt to the national pison administration each month, by post or sometimes

email. The prison administration is then responsible for aggregating and analysing the information received.

@ mdrsx Hmsdgm shnm k-r qdrd qbpd odbhmgchmh meqgbdstrhidgdkk
at the prison level, and in the collection of statistics from the pons at the central level.

The documents the Prison Administration supplied to Amnesty International contained several
inconsistencies.

TOTAL NURIBEE PRISONS

Based on information provided by Malagasy authorities, there appears to be confusion around the exact
number of functioning prisons?® and the number of prisons within each of the five categories of prisons as
provided by law.

Despite the 211-489 decree providing for three penitentiaries (MF) to be established in the country, one
government document provided to Amnesty International indicates that only one of them is functiorfihg,
while another document stated that only two of them were functimg.®® Amnesty International researchers
verified the information with the prison administratigrwho confirmed that only one prison is functional:

A ®I® Vohitajghsecurity prisda on hold, and the Andrangahégtgsecurity prisda not functional
because the building is currently in Ytins

Sgd oghrnm “cl hmhrsgq shnm dwok hmdc hm @ ftrs 1/07 sg’ s
been closed for various reasons, such as the deterioration of the building or lack of staff, but tiat state
aimsto re-open them %2

Amnesty International also noted contradictionsetweenvarious official documents and the laws in force:
some prisons which are functioning according to information received by the government do not exist in the
law, and vice-versa®

Sgd b sdfnghy shnm ne sgd bntmsgx-r oghrnmr hmsn bdmsqg’ k
confusing. The most recent decree recognizes 38 central prisoffsbut the latest document shared with

Amnesty International (DocumenC) lists 40 central prisons. In August 2018, the prison administration

reported that the number of central prisons was 4%.

Finally, the information provided regarding the official capacity of various prisons appears unreliable. During
@ mdr s x Hmpribanmsits, thenprisork diractors often cited an official capacity of a prison that
contradicts the official document<® It is critical for the government to know the exact capacity of prisons to
respond adequatelyto issues of overcrowding.

TOTAL NURIBE PRISONERS

In its report to the Committee Against Torture (CAT) in 2010, the Madagascar government stated that the
country held 18,000 detainees as of 20077 But in another document shared with Amnesty International, it

@krn b kkdc =-Ds* s mnl hm’  she c¢dr Amahgtherinformdtion recarded isthedprisonerchundertnaner b saf nghdr -
gender, age, date of birth, incarcergon date, incarceration motive and case number, authority responsible. In addition, there is a

-nardqu’ shnmr- bnktl m+ vghbg rdqudr sn qgdf hrsdq ° cchsdsreaiceratkn, hmenqgl ~ shnm+
such as an extensiorof a detention warrantSee Annex3 for an example

8Sgd oghrnm “cl hmhrsqg shnm khr s-nonegmbsmnmhmf adhmimdgelgdg- ~-BEmmEBsbnhmtdmé - Dnc
@ mdr sx Hmsdgm' shmb'sk nsngp 'mg -tasgsdexplaimedrioy ganidusreasonsswhich include crumbling infrastructure

and lack of prison staff. According to document D, as of January 2018 there were 15 prisons which were ffiamctioning

8 According to a presentation shared by the prison administiah in July 2017

PLE @mcqg mf g  mf" Hmkkhr Zdd | orn ga djhtietist af prisonspDocumenn@h andhis mot\listed in the data

shared by the government

% Document E

2 Document E

% For example, the statistics shared by thprison administration mention a prison in PotBergé, although the Decree 201489 does not

refer to it. At the contrary, the central house Ankazoaba, provided in the decree, is not mentioned in any of the documehésed by the

prison administration

% Decree 2011-489

% Document E

% In Antsirabe, the prison staff told Amnesty International researchers that the total capacity of the prison was 210, ag@i#8tstated by

sgd bdmsg  k oghrnm “cl hmhrsqg” shnm- Hacapatity was 150, @gainst 12 gadcordingliorthe prisans * ee r " hc sg°
administration

97 CAT, Initial periodic report of States parties due in 2007, Madagascar, (received 29 October 2010)
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says that the number of detaines in 2007 was 17,642% Whilethis may not seem a significant variance, it is
indeed a difference of 358 individuapeople This highlights the discrepancy in informatiorbut also raises

rdghntr ptdrshnmr "~ ants sgd rheirfanliesr ~ bbnt ms’

PRISON DATA VERNURALIZED DATA

ahkhsx sn c¢d

There were discrepancies between the statistics held at the prison level and those with the central Prison
Administration. For example, according to the Prison Administration, MC Maintirano prison held@e-trial

detainees in October 2017°vgdqgd " r s sgd shld ne @ mdr sx

Hmsdgm shnm® Kk

were 226 - a substantial difference in a short time frame. Amnesty International confirmed witte MC
Maintirano Prison Director that the exact number of pretrial detainees held in October 2017 was 236, nearly
three times the numbers reported by the Prison Administration. Another example is from MC Toamasina.
The Prison Administration claimed that the prison held 1,077 inmates as of Decber 2016, and zeroin

October 2017.

In August 2018, the prison administration admitted mistakes in their records and statistics to Amnesty
International, including the MC Toamasina statistics, linked to a lack of technical capacity and resourt®s.
It is highly possible that similar inaccuracies exist with other prisons. This lack of clarity and consistency has

a significant bearing on the proper administration of the prison system.

3.2PROFILE OF DETAINEES

3.2.IMEN

When Amnesty International interviewed 36yearold David* in MC Antsirabe, he had alread:

spent two years in detention awaiting trial. He had been shot by police officers whHeawas

arrested athis house. He spent 21 days in hospital beferbeing sent to the prison. While he

was in hospital, police officers asked him to sign a paper.

®H v r snn rhbj "mc “rjdc he sgdx
hs-r. " qf dms

David signed the paper andonly learned once he was in court that it indicated he had
confessed to having commtted murder.

®Sgd ognrdbtsng “rjdc |d9 vgx chec

her the police officers made me sign them and that | was too sick to read. Thet

of the hearing

Privileged compared to other prérial detainees, Davideceivedregular visits from his family.

However, his detentiorhad a harshimpact on his children:

®Lx vhed bnldr sn uhrhs I d dudgx Sg
mddc sn o x engq saindo [naytchildien]hvhat hasthampensd, -

~

snn xntmf- Hs | “jdr I d rn r>c sn rd

a"bj gnld vhsg I x e Il hkx+ rn ¥g" s

% Document D

% Document C

10 As of 26 August 2017

1 Document E

12 Amnesty Internationainterview with David, MC Antsirabe, 19 August 2017
13 Amnesty International interview with David, MC Antsirabe, 19 August 2017

PUNISHED FOR BEBIDR P
UNJUSTIFIED, EXEESE) PROLONBERIRRDETENTIOACOINGASCAR

Amnesty Interragio

31



In MC Manakara, male detaineg@shgiedays in an overcrowded courtyard. September 2018 @ Amnesty International

Nearly 90% of all pretrial detainees in Madagascar were men. Out of 19,196 men held in detention as of
October 2017, more than half{10,385) were awaiting trial® Men held in pre-trial detention throughout

L c f rb’q-r oqobfawidavarietyqf dffencédsbrangind 'om norviolent and petty offences
such as simple theft, forgery andraud, to the most serious crimes, including murder and rape. Thegre
often detained linked to the theft of cattle.
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In the MC Fianarantsoa, the men awattitng toeerwhelming majority of the detearssetheir hands. August 2017 @ Amnesty International

3.2.2NVOMEN
@)

28-yearold Nathalie*, accused of petty theft, had ben held in pretrial detention with her

@ baby in Antsirabe prison for more than a month when she met Amnesty International
researchers!® Affected by the separation from her two older children, she had little hopes ¢
getting out soon. She told Amnesty Intaational that after her first court hearing she was
issued a sixmonth detention warrant by the judge. Nathalie was accused of stealing 20,00(
ariary [approximately USD6].

®H v msdc sn ghqgqd °~ k> vxdg+ ats/ \sgd
eeng® sg s-

Sgd rs > sd-r e hktgd sn oqnuhcd kdf  k "~ hec
fees, costing her 30 times more than the amount she was accused of stealifNpt having
access to a lawyer significantly reduces thehances for women like Nathalie to be released
before their trial, often plunging entire families into poverty:

®Lx gtra > mc uhrhsr | d rnldshldr+ at
Il nmdx- Gd bnldr ax enewrsq add™ mmran qgd-

In October, out of the total 994 women prisoners in Madagascar, 696 were prél detainees, 70% of the
total female prison populatiort?” In the past ten years, there has been a 76% increase in the number of
female pretrial detainees!®® a much steeper increase in comparison to mef#?

15 Amnesty International interview with Natalie, Antsirabe prison, 19 August 2017

16 Amnesty International interview wh Natalie, Antsirabe prison, 19 August 2017

7 Document B

1% DocumentD provides that the number went from 395 in 2007 to 696 in October 2017
% Document D
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FIGURE INCREASE INNBHEBER- WOMEN INTHFAE DETENTION O PRIHECADE
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WOMEN IN PRE-TRIAL DETENTION
[l SENTENCED WOMEN

MC Antanimora in the capital has the largest number of women detainees in the country: the statistics
shared by the gowernment for October 2017 indicate that there were a total of 314 women detained, of
which 268 were held pending trial® Approximately 60%* were detained on charges relating to petty
offences: the most common charges werfraud, theft, forgery and falsifiation of records and identity

cnbtldmsr+ aqd bg ne sqt*s+ “mc ®bqghl hm >k “rrnbh>shnm™ -

The physical, emotional, economic and social consequences of pigal detention on women are acute and

enduring, and impact them differently than men. As they represé a minority of the prison population,
vnldm-r o gshbtk g mddcr ~gd nesdm mdf kdbsdc -
childcare, and limited access to healthcare affect them particularly.

Hrrtdr

10 Document B

111 109 women out of 176 according to the July 2017 Modéle 18

12 According to the July 2017Modele 18 Offences such as breach of trust, criminal association and forgeaye punishable by up to 5
years imprisonment. Article 337 of the Criminal Code provides that the woman or man guilty of adultery can be sentenced tiw ume

year imprisonment Article 59 provides that accomplices of a crime or offence are punished with the same penalties as the perpetrators

of the crime or offence. Article 61 provides that those who know of the criminal conduct of the perpetrators and provide tlemsing, or
meeting places, will be punished as their accomplices
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In MC Manakara, like in the ébas pisited, women Htriptedetention often had babies or their young children with them. September 2018 @ Amnesty
International

According to international standards, when sentencing or deciding on pteal measures for a pregnant
vnl > m n gssole obpgirhaky caretaker, norcustodial measures should be preferred where possible
and appropriate, with custodial sentences being considered when the offence is serious or violent. The
Bangkok Rules provide that:

A ®Vnl dm needmc dedfromthéirkakiliesmand comrdunities withogt duge consideration
adhmf fhudm sn sgdhqg a > bjfgntmcr "mc e | hkx shdr {
needmbdr £ rg kk ad hlokdl.d&sdc vgdqgqdudqg “~oognogqlt

However, the criminal jutice system in Madagascar fails to take any dfis into consideration and routinely
sends women to pretrial detention4

GUILT THROUGH HFABRBLY

Amnesty International documented four cases of women who said they were arrested because of alleged
offences by their husbands or relatives. Two reported being arrested and subsequently detained as a way of
making their husbands surrender whenever the police were unable to find thef.

Zana*, 38 years old, told Amnesty International that she was arrested becaube police failed to find her
husband. They accused him of being responsible for the disappearance of members of his family who had
stayed in their house for one night the previous month. The magistrate sent Zana to-priel detention in the
Fianarants@ prison, where she had spent the next two years and three months of her I#&.

13 Bangkok Rules, Rule 58

14 According to the World Bank, 2016 https://data.worldbank.org/indicator/SP.HOU.FEMA.ZS?locaeMG over a quarter of households

in Madagascar are led by women, and the number of femaleeaded households has been increasing in recent years. Hence, the gral

cdsdmshnm ne vnldm hr khjdkx sn hmbgd rhmfkx hlo " bs nm vnldm-r cdodmcdmsr
15 |nterviews with female prerial detainees, Madagascar, from 16 to 29 August 2017

16 Amnesty International interview with Zana, Fianarantsoa prison, 21 August 2017
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https://data.worldbank.org/indicator/SP.HOU.FEMA.ZS?locations=MG

A ®Sgdx ridc I'd -Vgdgd hr xntq gtra mc>- H snkc s
onkhbd chcm-s fn knnjhmfgenlyg lgh+ £sgddxvrstning ddkd
Il x “ggqdrs+ | x gtra mc g r mdudg bnld sn rdd | d-

In MC Fianarantseanyen in prigial detention are raising their hhedsefvhelming majority of female detainees had not beé&ugast&ieti @
Amnesty International

In 2011, the Committee againsforture expressed concern about this practice in Madagascar and plered

®sgd e bs sg's vnldm g ud "kkdfdckx addm ~qgqdrsdc ~mc cd
themselves over to the police ™ Sgd Bnl |l hssdd gdbnll dmcdc9 ®Sgd Rs sd o0 Qs
practice of taking relatives of suspectedriminals hostage and should expedite investigations with a view to

punishing those responsible. This practice is a grievous violation of domestic law and the fundamental

oghmbhokdr n%¥ gtl " m ghfgsr -

In view of the severity of the suffering of detaine@sflicted by officials, as described in this report, whenever
detention is intentionally imposed as punishment, to coerce or intimidate them or their families, for any
reason based on discrimination, including on the basis of status, Amnesty Internationahsiders their ilt
treatment to amount to torture as defined in Article 1(1) of the UN Convention against Torture.

WOMEN LIVING WITBREM

A ®Sgd trd ne hloghrnmldms enq bdgs > hm b >sdfnghdr r
infants osmall children, should be restricted and a special effort made to avoid the extended use of
imprisonment as a sanction for these categories
UN Eight Congress on thetiBreoE@rime and the Treatment of GHenders

17 Amnesty International interview with Zana, Fianarantsoa prison, 21 August 2017

18 Amnesty Intenational visit to Fianarantsoa prison, 21 August 2017

19 CAT, 47th session, 31 Octobet 25 November 2011, Concluding observations of the Committee against Torture, Madagascar, pdra 1
(hereafter referred to as CAT Concluding observations)

120 CAT Concludingobservations

121 Report of the Eighth United Nations congress on the Prevention of Crime and the Treatment of Offenders, ResolutioMafagement

of criminal justice and development of sentencing policie§)N Doc. A/Conf.144/28/Rev 1 (1990)
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In MC Antsirabe, ayoungwgmesiqnh ° k cdsdmshnm b gqgqhdr gdg xntmf bghkc- @shakgd shld ne @l
awaiting trial. September 2018 @ Amnesty International

When Amnesty International met with her, 2yearold Ava* was Iving with her infant child in MC Antsirabe
prison, and was expecting another one soon. In piteial detention for four months, Ava explainethat the
policehad qgqdr sdc gdq vgdm sgd*X¥?2bntkcm-s ehmc gdq gtra’ mc-

A ®H cnm-s jmnv vgwgh-lhrgdddtrids£Er H s ndgtcr agmc i t cf d
sgd b rd+ "mc sg°s H rgntkc mns ad hmutimkudc- Ats
detention'?®

Following her arrest, her husband was also taken into custody, leayiher no choice but to bring her child to
prison with her. She complained about the difficulty of living in such conditions while expecting:

A®H mddc sn fn gnld- Sgd e
H-1 "~ ants sn fhud ahayesg r
dmnt fg ~hg Zgdqgd\ + "~ mc sg

22 Amnesty Intenational interview with Ava, MC Antsirabe, 19 August 2017
23 Amnesty International interview with Ava, MC Antsirabe, 19 August 2017
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In MC Manakara, a woman heittiad gegention with her young child holds the daily portion of cassava provided by the prison. September 2018 @ Amnesty
International

The Antsirabe prisorheld 31 more women pretrial detainees, nearly a quarter of whom also had their
babies with them or were pregnant. The proportion of women in ptgal detention with young children, or
pregnant, were similar in other prisons visited by Amnesty Internatan

@ bghkc v kjr “gntmc hm sgd vnldm-r pt  gsdqg h myearBnd @nal Sdptgmbar®0l8 @gdqgqd gdq
Amnesty International
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The women detained pending trial were held in conditions whioviolate their right to dignity and health, as
for provided in international la#?* and specifically in the Maputo Protocolwhich Madagascar is party t62°
As medical facilities in prisonsare grossly inadequate, with hardly any doctors or supplies in thafirmaries,
women - especially thosewho are pregnant omwith young children, have trouble coping with the detention
conditions, and suffer from the lack of adequate healthcare.

As most prisons lack ambulances or proper vehicles for transportation, Amne#tternational researchers
gd gc | "mx gdongsr ne oqdf m  ms vnl-diihfogivemifth. sn sgd gnrohs

In MC Manakara for instance, Amnesty International spoke to Mimi* who was breastfeeding hex@ek old
baby. At the time of inerview, Mimi had spent seven months in detention, accused of illegal possession of a
weapon!?” She was one of many pregnant women and women with their children to be held pending trial.

A ®H g c¢ dlometresio kg to tise\haspital to give.Bth

Sgd Qdfhnm k Chgdbsng vgn nudqrddr sghr oghrnm snkc @ md
cannot pay, it is the prison staff who pay for the bustaxi to take people to the hospital, from their own
I nmd?® "~ -

In MC Manakara, a womartiiapdetention carries her sleeping baby on her back. September 2018 @ Amnesty International

Sgd f nud gnmuktifledsexaessive prolonged and abusive use of pretrial detention for women,
especially pregnant women and women living with children whoare accused of petty, nonviolent offences,
e kkr rgngqs ne sgd bntmsgx-r gtl
well-being.

m qghfgsr nakhf > shnmr m

24 |ICESCR, Article 12

2 Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa, ArRdgeprovides that it is the

rs sd-r gdronmrhahkhsx sn ®dmrtgd sgd ghfgs ne oqdf m mementq mtqgqr hmf vnldm
vghbg hr rths> akd sn sgdhg bnmchshnm "mc sgd qhfgs sn ad sqd sdc vhsg chf
% Shwusse ngq hmengl "k atr rdquhbd

27 Amnesty International interview with Mimi, MC Manakara, 25 August 2017

28 Amnesty International interview with Mimi, MC Manakara, 25 August 2017

29 Amnesty International interview with Regional Director in charge of the Manakaréson, MC Manakara, 25 August 2017
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In MC Farafangana, the majority ofvitortieir children were hgirHirial deterdn. August 2017 @ Amnesty International

3.2.3CHILDREN

As of October 2017, Madagascar held 785 children in prisons. Of them, 622 childr¢80%) were held in
pre-trial detention: 591 boys, and 31 girlg2°

o

17-yearold Sedera* had spent 14 monthsawaiting histrial in Antanimora prison when
@ Amnesty International spoke to him in August 201%! He was arrested in November 2015,

"mc r  hc gd chc mns tmcdqgrs mc vgx gd v

®Nmd ¢ x+ H vdms hmsn | x butheone answegd I
rs xdc cnvmrs hqr+ "~ mc sgdm ~ | mxl
said | did not know. | left and went home. A few minutes later, he came to our |
wascrying. Hesaitit q ~ t ms lBdthe pdice,and-whed the policekakriv
interrogated me. | started crying. They took me to the police station, and after 1

snnj Id sn oghrnm-"—

Sedera had been waiting 14 months for his trial, but his detentiomarrant kept getting
extended:

@®After my first court appearance, | stayed in prison for nine months. Then | wer
they told me to sign sometiiimgjudge told@put your signatyrand we will take ce
n e Bubdinee-then, | have not gone back th court.

% Document B
31 Amnesty International interview with Sedera, MC Antanimora, 29 August 2017
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The number of children, particularly boysdetained pending trialhas more than doubled over the past 10
years3 In 2007, 230 boys were detained pending trial. Ten years later, the numbkad reached 591133

FIWRE:GNCREASE IN TMBEBRRJOF BOYS HEREIRIAL DETENTIONZRO TO 2017
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In MC Manakara, the overwhelming majority of children in detention had not been sentenced. Septembeo28l18 @ Amnesty Internati

The majority of children held in pretrial detention are between 15 and 17, but somare as young as 13 or
14. Detention most often lasts for up to one year, after which they are often released upon the expiry of the
detention warrant, but for some prerial detention lasts for longer. In Antanimora prison, which held the
highest number d children throughout the country, between April and June 2017, six children were
sentenced or released after 12 to 18 months. For six others, their piigal detention had lasted for more than
18 months.

132 Amnesty International analysis of Document D
13 Document D
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According to information provided by the governnmg, as of October 2017, 12 prisons in Madagascar only
held children in pre-trial detention** Amnesty International visited two of them: in MC Fianarantsoa, all 28
children held were awaiting trial, as were all 10 children in MC Manakat&. The youngest chidl in
Manakara, who thought he was 12 years old, was among three boys held for theft of a chicken and had
already spent one month behind bar4®® None of the 10 children had ever met a lawy€f’

3 3
B .

=
In MEianarantspall 28 children hedderawaiting triallghist 201@ Amnesty International

Only one out of six children detained had been sentenced in Ihosy prison, one out of 24 in Farafangana
prison, two out of 22 in Maintirano prison, and three out of 22 in Antsirabe prisé#. In Antanimora, out of
113 children detained in July 2017, nearly 80% were awaiting trial: éfiese more than half were held on
charges of theft or other petty offences.

13 Document B

13 Prison records state that three were detained fehickens gdes+ nmd enqg b sskd sgdes+ nmd enq
hsdl r -

3 Interviews with children in MC Manakara, 25 August 2017

37 Interviews with children in MC Manakara, 25 August 2017

38 Amnesty International analysis of statissayathered from prison visits between 16 and 29 August 2017
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Hm LB @ms mhlng  + sgd s akd hm it ud mirikldentionpAtigusy217 @ Amnestyictdrmatiosalg ~ s n't

Like adults, children were also held in overcrowded, dark and often unhygienic cells. Sanitation facilities
inside the cells particularly toilets and showers, were filthy, insufficient in number, araften without running
water.

T

Leftin MC lhosy, children are kept in this dark cell with little light Augdastrad@ Amnesty International
Rightin MC Manakara, children sleep on the floor, with thin mats provided byoeégimusid@ganisations. September 2018 @ Amnesty International
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In MC Manakara, one boy helttiai gegention shows where he sleeps at night, less than a meter away framtlieectlllbeaskares 18tbthdroys
September 2018 @ Amniestyational

Of all prisons visited, the detention conditions for children in Antanimora prison were relatively better, due to
the support provided by NGOs and religious organizations. In the middle of the courtyard, which had been
decorated with colourfli graffiti, children had a foosball to play with, and had been provided with camera
equipment by the NGO Grandir Dignement for them to develop new filming skills. They woetter clothes

than children from other prisons. However, their rooms were not egyied with proper mattresses, and the
kitchen and the toilets were ira poor state.

bghkcgqdm- In MC Antanimora, children sleep on wooden planks @ Amnesty INt€g e h s h -

Hm LB @ms mhlng  + sgd
During the day, they play on a foosball and have activities provided by NGOs.
@ Amnesty Inteoval

Of the eight central prisons visited holding juveniles in detention, only three provided some recreational or
educational activities for the boys, through volunteers or NG&8.In the Antsirabe prison, children told

Amnesty International that they hadessons twice a week, where they learned English and mathematics. In

Eh " m g msrn° oghrnm+ vgdgd "~ kk 17 bghkcqgdm gdkc vdgd

139 This was the case for MC Antanimora, MC Fianarantsoa, and MC Antsirabe
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recreational and music room, including a donated drum set, books and a woridap on the wall. Volunteers
provided vocational training on agriculture twice a week in this prison with evident benefitsdteb g h k c gd m- r
psychological welbeing:

A ®H g ud addm sghmjhmf °~ kns "~ antsttousgthe H vhkk c¢cn
sdbgmhpt dr H K*%aidlieaslt Arrhahd*, dvho'has lsgent hearlfy a year and a half in
pretrial detention in Fianarantsoa prison fgt arson.

Girls, however(who, in all the facilities visited by Amnesty International, wedetained with adult wome
did not have access to such educational or recreational activiti&.In the other prisons visited, there were
no classes or activities tailored to their educational needs.

A 16-yearold Pascal has spent 10 months in MC Antanimora, accused of stealing a car battery.He
saidd®H v " ms sn fds nts ~r e rs “r onrrhakd adb > trd
in 4eme [third year of secondary school]. | told my grandmother that | want to become a doctor. If my
gg mclnsgdg b " m o x+ H gnod sn fn a>bj sn rbgnnk-
Sgdx cnm-s jmnv H-1 gdgd- Vgdm H fds Wts+ H vnm- ¢

/,
&

SO Wt

Hm LB L m j  q  + ssligedshadeydbringthediag.-No vopational & edgcatioraleadtivjties are offered to them. September 2018 @ Amnesty
International

Lengthy pretrial detention of schooigoing children interrupts their education, making it more difficult for

some to returnto school and find employment. The failure to provide educational services to children in
detention also violates international human rights obligations, including the ICESCR and the CRC, as well as
L c f rb’ qg-r nvm sttesnimrAgidies?’ tisahemeny€hildshgshthe gight to instruction and to
education. 144

140 Amnesty International interview with Armand, MC Fianarantsoa, 21 August 2017. Before his arrest, Armand worked as a r&baovith
his parents

41 Amnesty International interview with Armand, MC Fianarantsoa, 21 August 2017

142 Amnesty International visits to prisons between 16 August and 29 August 2017, Madagascar

143 Amnesty International interview with Pascal, MC Antanimora, 20gust 2017

44 Constitution of Madagascar, Article 23
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The UN Convention on the Rights of the Child (CRC)states that no child shall be deprived of his or her

liberty unlawfully or arbitrarily: ® Sgd "~ qqdr s+ c¢ds dms h nldshall Qe irhconfognityr n ml d ms

with the law and shall be used only as a measure of last resort and for the shortest appropriate period of
shl¥-

In MC Manakara, a boy heldrialgtetention watches some of the other boys playing cards. Segtembsty2dt& i@tional

L c f rb>gq-r nvm k' v gdekdbsr sghr -toahdetembon bakliken at s

used abusively for children, with most of them being detained for cases of petty and nonviolent
offences, without any consideration of their specific rights and needs. 46

The state has failed to explore alternatives to detention of children throughout the country, according to
international and national laws. Madagascar has also failed to protect their right to be treated with
respect and dignity, and to be detained in conditions taking into consideration their best interests. 147

Since 2016, a new law*® aimed at reinforcing the exceptional character of pre-trial detention for
children has provided a range of alternatives to detention which include extra-judicial processes,
community work and probation, and stipulates that any placement of children in detention pending trial
must be justified by at least one criterion in a list of six. 4° But the new law appears to have had little
impact in reducing pre-trial detention for children in Madagascar.

145 CRC, Article 37(b). See also Rule 65 of the Bangkok Rules

146 See above; At a regional level, this right is also enshrined in Article 17 of the African Charter on the Rights and Welfahe €hild,
prouhchmf enq sgd ghfgs eng bghkcgdm sn gdbdhud rodbh" lorthsqgd® sl
“BQB+ "gshbkd 2-0 "mc 26: Tmhsdc M shnmr Rs mc gqgc Lhmhl ¢BeiinQt
Qt kdr "+ Qtkdr 0O “mc 4- g

18 Law 2016018

149 Article 85 provides that pretrial detention for children can only be used if it is the only way to achieve one or several of the following
objectives, and that these could not be achieved with the judagy control: prevent the subordination of witnesses or threats on the victims
or their families; protect the child; take into account tangible charges attributable to the child and the gravity of themde; prevent a
fraudulent collaborationbetween thechild and his co-perpetrators or accomplices; end the exceptional disruption of public order caused by
the gravity of the offence; restrain the violation of judiciary control

d
k
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3.3MINOR OFFENCER VANSEQUENCES

Mother-of-five Onorine* was 56 years old when she spoke to Amnesty International. She had spent over two

years in Antsirabe prison waiting for atrial. Sher dc¢ sn v rg odnokd-r bknsgdr “mc rd
rgd v'r “ggdrsdc eng fdsshmf e jd ahgsg bdgshehb sdr | "¢
marriage*°

A ®E Zvgdm\ H snnj sgd bdtheytold imiattledweredake, dmcht qs enqg br
"gqdrsdc | d- H theyWwere “sjgdd+ oHh kvhnbtdk9c -nthes H) “"jundd vagnt f gs
police who had done the certiieateq | d+ “~mc gd v r ots hm oqghrnm- R
still hed - —

Nmnghmd g ¢ ehud bghkcgdm ne gdg nvm+ ats g c¢c ~fqgddc sn
both he and hisex-wife passed away. Now with her in prison for theast two years, the nine children have
been left to fend for themselves.

A ®Lxagmec-r entqg bghkcgdm+ “r vdkk Dim-d$ xadvwndpghdkc c

“ants |l d- Vngqgx “ants xntq Inmdx "mc s jd b gd ne
sgdgqd hr mn I nsgdgsnmebgmn&+sgda& - ggdxtecsmus ffm@ani
gd kkx rteedqt H s ghmj hs-r adb > trd H-1 onnqg sg°

In Madagascar, men, women and children were often held in lengthy pteal detention for petty offences
such as theft d chickens!'®* or mobile phones, forgery or fake certificates: offences that should not warrant
pre-trial detention, let alone prolonged detention.

The Regional Director responsible for MC Manakara acknowledges the injusti@&\6fdsuch practices.” 0 1
yeainkc bghkc vgn hr gdgd eng rmssd khmf ° c¢ctbj- Vd cnn

Boys play dominos in MC Antsirabe. September 2018 @ Amnesty International

150 Amnesty International interview with Onorine, MC Antsirabe, 19 August 2017
%1 Under the Criminal Code misdemeanours, such as theft of food, can be punished by several years of imprisonment
%2 Amnesty International interview with Regional Director overseeing MC Manakara, 25 August 2017
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Magistrates and judges interviewed by Amnesty International admitted that they routinely hand pne-trial
detention for petty and nonviolent crimes, but blamed it on the social context. The judge of the Ihosy court
explained:

A ®Dudm he hs-r itrs ° sgdes ne bghbjdm+ | >xad hs \
culprit in prian, there is the problem of mob justice. Here people get killed for pickpocketing. So maybe
hs-r sn ognsdbs -sgtdl ks$¥¥dsdmdhams-sgdl hm oqd

@ bghkc gnkcr od mtsr hm ghr g mcr - @s s gm-tria detetionfoemo@thandwosnentheims d g m™ s hnm" k -
accused of theft of peanuts. MC Antsirabe, September 2018 @ Amnesty International

153 Amnesty International interview with Judge of thiéosy court, lhosy, 22 August 2017
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In MC Manakara, a table indicates that out of 695 detainees;#i@bdetemtipre September 2018 @ Arenestiphat

Apart from violating numerous rights of individug] excessive pretrial detention, especially for minor
offences, can have major consequences for their families. The impact of gréal detention, particularly

when it is indefinite, leads todss of familial ties and livelihood, plunging families deeper into poverty,
particularly when both parents are behind bar¥* Of the 19 women interviewed by Amnesty International, at
least three were held in prerial detention along with their husbands.

Zag~) v ' r ~ggdrsdc ax sgd onkhbd hm 1/04 vhsg gdg gtra  mc
police custody?®® They have been in pretrial detention for two years in Manakara prison. Their arrest and

detention has had a devastating impact on thefive children, the youngest of whom was two years old at the

time of arrest %6

A ®Lx | > hm v-yegmgkc hrninxvemtlg  m-s s jd b gd ne ghlrdl
have fixed people who take care of them. None of my children gedausehogl, motlietaw is
snn vd'j Zsn s jd sgdl\- Vd “gd udgx onngf @kk H
I x Mmhm -

Bghkcgdm nesdm o  x s g-ttial detpritibndas thay gftershgve to gropoout gfdamor - o0 qd
either because their detained parents are no longer able to provide for school costs, or because they need to

work to replace the lost income. There is little access to education in Madagascar, with an estimated 1.5

million children out of school, havig either never had the chance or having dropped out in the early

years?!8 For children whose parents are in prérial detention,the chances of them remaining in school are

even slimmer.

A -Lx gtra>mc cndrm-s vngqj - &achingmonemnNev, l@d wotriedh g v q h's
eng | x sggqdd bghkcgdm- Ntq bghkcgdm fn sn rbgnnk-
rbgnnk rtookhdr + °~ mc “Ssgdlan ankiausNathaliet, dvhodearedsthatgjfdear md ws
pretrid detention lasted longer, her chitdrigiotreceivary moreducation. Accused of stealing money,
the 28/eatold mother had spent a montktiiajpdetention at the tinteedfterview.

154 It is estimated that more than 3 households out of 4 are led by men and that an average household in Madagascar has 4.5 pewjith
2.7 dependents.INSTAT,Enquéte nationale sur le suivi des objectifs du millénaire pole développement a Madagascar, 2012013, p.15
%5 Amnesty International interview with Zara, MC Manakara, 25 August 2017

1% Amnesty International interview with Zara, MC Manakara, 25 August 2017

157 Amnesty International interview with Zara, MC Manakara, Z&igust 2017

1% UNICEF, Madagascar, Educatiorhttps://www.unicef.org/madagascar/eng/education.html

1% Amnesty International interview with Natalie, MC Antsirabe, 19 August 2017
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3.4ADEEPENING THE OF®®&/ERTY

A ®Hm L cprisbnare built épr those who have no money. That is the problem. If you are poor, you
are in prison. If you are rich, no matter what you have done, you never stay more than one week in
oghrnm£f£ He xnt fn hm sgdqgd+ stallofthemrhakelbarefodtd v g s | hr
Sgdx cnm-s udm g ud o  msr -~

A 4lyeald man in pteal detention in the Ambositra prison, August 2017

Hm 1/0/+ TMCO vgnsd sg s ®sgd onng ~gqd I ngd khjdkx sn bn
confined pendmf sqgh > k+ “mc kdrr "~ akdghlknk "eeclkdicr 9 da'Glsagdd da Anrk + n

In the MC Manakara, a man, who has beegimpr& cdsdmshnm enqg I ngd sg m °~ xd g+ Kmmejyty sggntfg sgd
International

Hm L gbg 1/ 07+ @l mdr sfxinehrissndimMadagdscameonkrmed this obgewvaltian.

The majority of pretrial detainees surveyetf? were poor,from rural areas,lacked formal educationand were

under-informed of ther rights. Out of the 1,911 presgh > k c¢ds > hmddr vgn gdronmcdc sn @
survey, nearly half could not read or write, and had never been to school. Three quarters had never been to

secondary school.

People with little education are less Ity to understand and advocate for their rights. Securing pteaal
release depends not only on the nature of the charges, but also on being able to argue for that option,
understanding the importance of hiring a lawyer and having the means to hire oméone of the pretrial
detainees interviewed had had access to legal aid. RPteal detainees are very unlikely to be granted
alternatives to pretrial detention, such as bail or temporary release.

Those without employment or property are also less likelyrieeet conditions for sureties: the law states that
pre-trial detention can be justified when it is the only way to make syr®r example that a suspect is

1% Amnesty Internationalinterview, MC Ambositra, 20 August 2017

161 UNDP, Open Society Justice Initiativelhe socioeconomic impact of pretrial detentiqr2010, Page 7

182 1n March 2018, Amnesty International sent a questionnaire with five basic questions to all niméspns visited. Six prisons sent
responses, highlighting the levels of education, literacy, legal awareness and access to legal aid ofrf@edetainees
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available for trialt®® If a suspect does not have a fixed property, he or she is more likely to beldhin
detention awaiting trial.

Not onlydo poor people undulysuffer pre-trial detention, they are also disproportionately impacted by it.

Fhudm sgd rs > sd-r “~oo kkhmf e hktgd sn I dds hsr ctsx ne
with the experiences of detention. They are less likely than those with money to afford to buy food, clothes,

mattresses and blankets within the prison, or receive them from outside, to improve their detention

conditions.

Hm LB L m' j " gsonal belahgingshhemg dnrthe walldd The unlygienic anfbeiltiesmedenhducive to the presdnggsafihich bite
detainees and end up being killed against the walls. September 2018 @ Amnesty International

Pre-trial detainees, the majorityof whom are aged between 20 and 40, are not only at risk of losing their
employment at the time of detention, but also risk lorgerm unemployment after release because of social
stigma, lost education and training opportunities.

While the Fianarantsoa pson was running a leather workshop where detainees could learn a new skill, in
most of the prisons visited, work opportunities were extremely limited. In a few of the prisons visited, classes
were provided once or several times a week for male detaineadyowho had been to school for less than

one year. But for female detainees, or male detainees who had spent more than a year at school, there were
no such provisions in the prisons visited?*

Hm @t ftrs 1/07+ sgd oqhr nm entlbécauberottite lasklofrbutge dis ngqsdc 9 ®@s
private initiatives which implement training and education activities. Whether social rehabilitation activities

take place depends on the presence of partners. If they exist, minors and women can take part in them,

there are no restrictions 1%

63 Article 333, CPP, amended by Law 201017, provides that pretrial detention can only be used wheiit is demonstrated, with precise
and detailed elements resulting from the proceedings, that it is the only way of acligvone or several of nine listed objectives, and that
these objectives cannot be achieved with a placement under judicial control. M&ming the suspect at the disposal of the justice is the
first objective listed

164 Amnesty International observations from prison visits, Madagascar, 16 to 29 August 2017

1% Document E
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3.5MF TSIAFAHY: MAEEATBRITY, MINIMUM
RIGHTS

LE Srh> e gx hr L c  f  r-decunyprisord®nicoordirgt mb s h n mh mf
to the law®” this prison may hold only convicted detainees who have either

been sentenced to life ipprisonment or relegation, or who have been deemed

dangerous.

n MF Tsiafahy is very different from central prisons. Behind three stages of high
security gates and walls, the atmosphere was muchore tense than in other
prisons. In the big courtyards, aboveggd c¢cds >  hmddr - gd cr+ °~ I drg
as a floorfor armed security guards, who walk up and down all day long, looking
down for external and internal trouble.

One of the rooms holding approximately 200 detaineestiatlddiagnpes, Tsiafélugust 2017 @ Amnesty International

Contrary to the law, hundreds of men were heldere in pre-trial detention, along with sentenced prisoners,

in extremely overcrowded and lif¢ghreatening conditions. Four big cells were distributed around two

courtyads, each holding approximately 420 detainees. Approximately 207 people slept in one cell built for

mn I ngd sg m 6/ + vhsg nmkx nmd snhkds.rgnvdg ~gd’ - Ctqgqhm
director told Amnesty International that there iso permanent medical presence in the prison: a doctor

comes on Wednesdays and Fridays on#® In August 2018 however, the prison administration reported that

the MF Tsiafahy, along with the MC Antanimora, are the only prisons to be staffed with atialle doctor.1%°

166 According to Document C, there is another function&ligh-security prison, in Vohitany, but as of October 2017, ibeld only 2 prisoners.
Decree n0.2015095 provides for three penitentiaries, but MF Andrangaranga is ndanctional, according to DocumentC

157 Decree 2006015

1% Amnesty International interview with MF Tsiafahyeguty director, 28 August 2017

1% Document E
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The prison administration reported that in 2017, three prérial detainees died during their detention in
Tsiafahy, and 38 over the past ten years, of tuberculosis and strokes.

In October2017, the proportion of detainees awaiting trial hatkached 57%.1"* This resulted in severe
overcrowding:at the time, Tsiafahy accommodated 988 men, nearly three times its official capacity of
350.172

The authorities admit that MF Tsiafahy is not coping with the large number of grel detainees.

A ®Sgd osdhatinkMddagascar, we are victims of insecurity. Tsiafahy is the only place which is difficult
sn drb od egnl+ rn sg s-r vgdgd oghrnmi®gr ~qd ot s

This overcrowding in turn poses serious securitisks and strains already limited human resources. The

Deputy Director of the prison told Amnesty International that while 57 prison guards work in Tsiafahy, only

35 oversee security’*®Bnmr hcdqgqhmf sgd vnqgjkn c+ hs rsgoomick ad svhbd
vnqj + sgdx Zsgd oqhrnm ft > qcr\ b¥Mmmifinstedsesqudesinmugkh ¢ Xr nee+
overcrowded conditions increase the risk of jailbreaks, violence and fights, and threaten the safe functioning

of the prison.

Amnesty Inernational noted thatmany pre-trial detainees were being held for nowiolent and petty offences.
As of July 2017 for example, at least a dozen men were helu pre-trial detention on charges of simple theft,
fraud, and making counterfeit banknotes’s

®Sgrd nm bngqqdbshnm> k bg qfdr rgntkc mns ad gdqd- Sgdx cn
khmjdc sn sgd oqhrnmdgr vgn “qd gdgqd enqg lmggdbshnm  k b’
experienced member of staff working in the prison toldmnesty International, adding that MF Tsiafahy was
sgd g qcdr s o4gqghr nm Thednfragtructuredsurehlty bad,randjyet the nomb@r of@letainees
jddor hmbgd > rhmf- HdZr °~ ahf rdbtghsx ognakdl -~

As there is no separation between prérial detainees and those who have already been sentenced, the most
vulnerable individuals are particularly at risk of violence from the most dangerous convicts.

Amnesty International interviewed a former police officer who feared for his life. André*, aB&arold
husband and father of two young children, had been in prérial detention in Tsiafahy for more than a year
on several chargesincluding criminal association, unauthorized possession of arms and armeadsault He
was arrested with 11 others. His job puhim at great risk of violence from other inmates.

®Vgdm H "ggqhudc gdgd+ sgdx ots | d hm Pt gqgsdg 3- S
because | am a policeman and they did not like me there. | was really scared athaightetieinking

going to attack me. | asked for [a room] change, but the other quarters aretkgss wenes¢oo

|l "mx odnokd- Rn H v r ots hm sgd rs ee pt qgsdqgr - |
prison. There are alotoftadcms r + ~ mc odnokd jddo fnhmf sn sgd hme
Antanimora prissit is closer for my wife to bring food there. But only the judge can approve that
cdbh¥¥hnm- "

1 Document E

% As per DocumentB, in October 2017, there were 418 sentenced prisoners, and 570 piteial detainees

2 In Document E the prison administration reported that the official capacity M- Tsiafahy is350. In DocumentA which was shared by
the prison administration a year earlie@s of2016, the official capacity was described as 60

173 Amnesty International interview with the President of the Antananarivo court, Anosy, 18 August 2017

4 Amnesty Internatbnal interview with MF Tsiafahy deputy director, 28 August 2017

5 Amnesty International interview with MF Tsiafahy deputy director, 28 August 2017

76 Analysis ofModele 18, July 2017, MF Tsiafahy

7 Amnesty International interview with prison staff, MF Tsadfy, 28 August 2017

178 Amnesty International interview with André, MF Tsiafahy, 28 August 2017
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SOLITARY CONFINEMENT

Prison staff informed Amnesty Internadhal that at the
time of the visit, six prisoners, including one in prérial
detention, were kept in five confinement cells as
punishment”® with one of the cells containing two
prisoners!& Under the Nelson Mandela Rules

days- is prohibited at all times. Prison documents
examined by Amnesty International indicate that
prolonged solitary confinement longer than 15 dayst
is still practced in Madagascar®* On the issue, the
Tsiafahy prisonDirector told Amnesty International
gdrd gbgdgr9 ®Vd c¢cn trd
we try not to use it for too long182

Of the four pretrial detainees interviewed by Amnesty
International in August 2017 in MF Tsiafahy, only one
could afford to pay for a lawyerthe other three had
never seen one.

Amnesty International has called for an immediate end
to the transfer of new pretrial detainees to the Tsiafahy
prison, and for the progressive transfer of preial
detainees already present to other prisons wheregh
living conditions are relatively more humané?s?

Solitary confinement cell, Tsiafahy, August 2017 @ Amnesty International

79 Decree 2006015 provides two degrees of disciplinary faults. The first, which is the highest degree in terms of gravity, includes acts of
physical violence aganst a prison staff member, and can lead to a disciplinary sanction of up to 30 days of solitary confinement. The
second degree, which includes insults or threats committed towards a prison staff, is punishable by a sanction of up to Jfsda solitary
confinement

80 Amnesty International interview with prison staff, MF Tsiafahy, 29 August 2017

81 Amnesty International noted in théMlodele 18 documents of various prisons that detainees were held in solitary confinement

82 Telephone interview with MF Tsiafahyeputy director, 27 July 2018

18 Amnesty International, MadagascarCds * hmddr ~mc oghrnmdqgqr hm Sr h' e’, §2Febougrn20I8m
https://www.amnesty.org/fr/documents/afr35/7879/2018/en/
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4. CONDITIONS OF
DETENTION

A ®Hmr hcd+ sgd cds > hmddr

room, so they take turns to lie down. In room six, there are currently 188adetgitieesapacity of

sghr vg¥%kd oghrnm -

"qd tmg oox- Sgdx

Amnesty Internationak visits to the nine prisons revealed the appalling conditions in which pieal
detainees are being kld. Dark and filthy, most cells are extremely overcrowded, without much air or light,
posing serious risks to the detaineephysical and mental weklbeing.

None of the prisons visited had any separation between ptéal and sentenced prisoners, with tree not

even appropriately separating the adults from children.

The researchers observegoor sanitation, absence of healthcare, lack of adequate foogiducational or
vocational opportunitiesand limited access to famies across all prisons visited.

The impact of spending several months, sometimes years, in such debilitating conditions was evident in the

deteriorating physical and psychological health of many ptdal detainees.

FLORENT

< MQMaintiranAugust 2017 © Amnesty Internation.

A visibly malnourished Florent* kept
apologizing for his noticeably torn and dirty
clothes.

®H itrs g ud sgdrd b
cndrm-s vngqj rnl dshl
ntq bknsgdr- Lx bkns

Accused d stealing a zebu, Florent has spen
three years and seven months in pretrial
detention. He had not seen his two sonssince
his detention. He said:

®31 ne tr rkddo hm s
no room to sleep, | sleep on the floor. A lot of
people get sick. Some cough, some shiver
some get very cold. And people fight abou
ennc adb trd sgdqd |
v . ms ° sgh k adb’ ™t i

18 Amnesty International interviewvith Regional Director overseeing MC Manakara, 25 August 2017
185 Amnesty International interview with Florent, MC Maintirano, 27 August 2017
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Conditionsforpres qh > k c¢cds >  hmddr hm L c f rb q "~ qggdanchposgt | " md+ uhnk’
serious threats to their lives. The prison administration told Amnesty International that in 2017, 129

detainees died, 52of them pre-trial detainees. The main causes of deativererespiratory problems,

cardiovascular diseases, anavhat they desribe as ageneraly bad state [of health]*®®

4.10VERCROWDING

A ®Hm sgd ahf gnnlr+ vd rkddo nm sgd rhcd+ ~mc dudq
"qgd snfdsgdg- Vd rkddo nmkx nmd snrdbsdvmdgnt chrs-adq

~

cd ckx+ sgdgd-r mn hg- Nmbd+ H ®udm bnkk ordc m

49-year-old Jearr has spent over a year living in a cramped cell of MF Tsiafahy maximum security prison,
awaiting trial on charges of kidnapping and aminal association, along with 11 other people. Describing the
congestion and harsh conditions inside prison, Jean elaborated:

®Hs-r khjd °~ bnmbdmsqg shnm b

The four cells in Tsiafahy are 12m long, 5m wide and 5m high® International standards provide that the
minimum space available per prisoner should be 3.4fper person in shared or dormitory
accommaodation?® But prisoners in Tsiafahy have nearly three times less room than prescribed.

All the prisons Amnesty InternationaVisited were holding detaineesn excess oftheir official capacity. In
August 2017, 638 people were detained in Antsirabe prisomvhich had an official capacity of 21Qwhile the
Manakara prison in the southeastern region held 546 detainees nearly four timesits official capacity of
150.1%°

In MC Makara, male detainees, the overwhelming majority of whivial aeténtiye, have to take turns at night to lie down. September 2018 @ Amnesty
International

1% Document E

187 Amnesty Internationalmterview with Jean in MF Tsiafahy prison, on 28 August 2017

188 Amnesty Internaional interview with MF Tsiafahy deputy director, 29 August 2017

189 See for instance ICRC, Water Sanitation, Hygiene and Habitat in Prisons: Supplementary Guidance (2012), pig 32
1% Amnesty International interview with Regional Director overseeing MC Maaak 25 August 2017
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