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AMNESTY INTERNATIONAL is a workdwide movement which isindependent of
any government, political grouping, ideology, economic interest or religious creed.
[t plays a specific role within the overall spectrum of human rights work, The
activities of the organization focus strictly on prisoners:

— [t seeks the release of men and women detained anywhere for their beliefs,
colour, sex, ethnic origin, language or religion, provided they have not used
or advocated violence. These are termed *‘prisoners of conscience™.

— It advocates fair and early trials for all political prisoners and works on behalf
of such persons detained without charge or without trial.

~ [t opposes the death penalty and torture or other cruel, inhuman or degrading
treatment or punishment of all prisoners without reservation. . INTRODUCTTION:
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INTRODUCTION

Amnesty International has a threefold mandate defined by Article 1
of its Statute:

CONSIDERING that every person has the right freely to hold
and to express his or her convictions and the obligation to
extend a like freedom to others, the object of AMNESTY
INTERNATIONAL shall be to secure throughout the world the

observance of the provisions of the Universal Declaration of
Human Rights, by:

a) 1irrespective of political considerations working towards
the release of and providing assistance to persons who in
violation of the aforesaid provisions are imprisoned,
detained or otherwise physically restricted by reason of
their political, religious or other conscientiously held
beliefs or by reason of their ethnic origin, sex, colour
or language, provided that they have not used or advocated

violence (hereinafter referred to as '""Prisoners of
Conscience")

opposing by all appropriate means the detention of any
Prisoners of Conscience or any political prisoners without
trial within a reasonable time or any trial procedures
relating to such prisoners that do not conform to
internationally recognized norms;

opposing by all appropriate means the imposition and
infliction of death penalties and torture or other cruel,
inhuman or degrading treatment or punishment of prisoners or
other detained or restricted persons whether or not they
have used or advocated violence.

Amnesty International works in support of these objects universally,
as recorded annually in the Amnesty International Report. The
organization's methods include research into allegations of human rights
violations, the adoption of individual prisoners of conscience, the

dispatch of missions to countries for talks with government authorities
and the publication of reports,

Throughout its 20-year history, Amnesty International has concerned
1tself with various human rights questions in the United States of
America, An early report, published in 1963, dealt with "Justice in
the American South", In 1980 Amnesty International published
recommendations, titled "Proposal for a Presidential Commission on the
Death Penalty in the United States of America". It has considered
allegations of the ill-treatment of migrant workers and of prison inmates,
about whom it has directed inquiries and recommendations to state and
federal authorities., At various times it has adopted individual

prisoners or investigated their cases for possible adoption as prisoners
of conscience,
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This report has a precise focus. It considers cases in which United
States citizens have suffered from irregular conduct by the Federal Bureau
of Investigation (FBI) in the course of being prosecuted and have also
been the object of FBI domestic intelligence activity. One case 1s of a
member of the Black Panther Party; another is of a member of the American
Indian Movement., Legal proceedings in both cases continued into 1981.

This report recommends that an inquiry be held and that, within it,
specific consideration be given to the cases of these two men, Elmer Pratt
and Richard Marshall, who were still in prison at the time of going to
press. Solid grounds exist for the inquiry to determine whether official
misconduct has led, as the defendants allege in their cases, to wrongful
conviction of members of political groups. The defendants allege among
other things that evidence was fabricated in order to convict them of
murder. Amnesty International believes that such allegations should be
carefully examined against the background of known instances of misconduct

or harassment directed against members of the groups to which the
defendants belonged.

Amnesty International does not assume that any findings of FBI
misconduct 1n a case ought to lead automatically to an acquittal of the
defendant. FBI misconduct and harassment of members of political groups
have, however, created a context in which it becomes difficult to evaluate
the merits of individual prosecutions. A thorough inquiry into the cases,
their background and any evidence of pattern is necessary.

Amnesty International takes no position on domestic intelligence
activities as such or on irregular government conduct, such as fabrication
of evidence, unless these result in violation of human rights falling
within the organization's mandate. Amnesty International is concerned
that a combination of official misconduct and intelligence activity may
have served to jeopardize the right to a fair trial while casting doubt
on the bona fides of the FBI in its dealings with these defendants.

In publishing this report, Amnesty International has not sought to
determine the guilt or innocence of the individuals whose cases are
examined. It 1s concerned with the observance of internationally agreed
standards for the promotion and protection of human rights,

The Final Act of the Conference on Security and Cooperation in
Europe obliges the Government of the United States of America to ''promote
and encourage' the effective exercise of civil and political rights,
Amnesty International recommends that the matters recorded in this report

be thoroughly and impartially examined by an independent commission of
inquiry.
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claim but do not comment on whether the jury acted reasonably in
convicting on the evidence given at the trial. (5) The purpose of
the research has been different; it has been to ascertain whether
FBI misconduct may have undermined the fact-finding process. To
quote from the dissenting judgment in the Elmer Pratt case:

"Whether or not the evidence which was presented at the trial
points unerringly to the defendant's guilt is not the
fundamental issue, because in any trial if an effective
defense is throttled there can be no conclusion other than
one of guilt." (6)

Amnesty International's Statute does not permit the adoption as
prisoners of conscience of those imprisoned because they have used or
advocated violence. The matters of concern described in this report
do not necessarily suggest that a particular individual should be
considered a prisoner of conscience; only that there 1s reason to
subject the circumstances of each case to further impartial scrutiny;

nor does the report review all the evidence in the cases mentioned 1in
it. (7)

B. Domestic Intelligence Operations by the FBI

Three aspects of FBI intelligence activities affecting American citizens
are relevant to this report: the collection of intelligence about
political groups and their penetration by informants;(8) the passing on
of information thus collected to state law enforcement agencies, as

well as supplying witnesses for the prosecution; (9) covert action
"designed to disrupt and discredit the activities of groups and
individuals deemed a threat to the social order." (10)

One function of the FBI is the prevention of unlawful violence, (11)
but methods adopted to achieve this must be in accordance with both
domestic law and the principles of international human rights law. This
1s especially important in domestic intelligence investigations whose
criteria differ from those of ordinary criminal investigations and
consequently may jeopardize political freedom: (12)

"An integral part of domestic security investigations 1s the
collection of information about the political beliefs,
associations and activities of Americans with grievances
against the govermment . . . A wide range of information about
political beliefs and activities may appear relevant from the
point of view of experienced investigators, who assume that
somehow, some day, all the pieces will fall together to reveal
a pattern of conspiratorial activity." (13)

The BPP was the subject of an FBI covert intelligence program
known as COINTELPRO ('""Counter Intelligence Program'):
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"In COINTELPRO the Bureau secretly took the law into its

own hands, going beyond the collection of intelligence and
beyond its law enforcement function to act outside the

legal process altogether and to covertly disrupt, discredit
and harass groups and individuals . . . In COINTELPRO the
Bureau imposed summary punishment, not only on the allegedly
violent, but also on the non-violent advocates of change. (14)

". . . Under COINTELPRO, certain techniques the Bureau had
used against hostile foreign agents were adopted for use
against perceived domestic threats to the established
political and social order. Some of the targets of COINTELPRO
were law—abiding citizens merely advocating change in our
society. Other targets were members of groups that had been
involved in violence, such as the Ku Klux Klan or the Black
Panther Party. Some victims did nothing more than associate
with targets . . ." (15)

Detailed reports of FBI misconduct towards the BPP are contained
in the report of the Senate Committee set up to study ''governmental
operations with respect to intelligence activities and the extent,
if any, [of/ . . . illegal, improper or unethical activities by . . .

the federal govermment" (Church Committee). (15A) Senator Church has
said, however, that "we did not pursue the Indian matter . . . . It

may not have been raised because it seemed to fall within the ordinary
law enforcement side of the FBI duties whereas we were concerned with
the counter-intelligence side." (16) In Amnesty International's opinion
this distinction is in practice sometimes difficult to draw. (17)

On 17 March 1976 the Director of the FBI wrote that "a search of
our central records reveals no information concerning the establishment
of counter-intelligence disruption programs'" (18) directed at AIM; but
on 21 March 1979 the FBI Special Agent-in-Charge in Minneapolis,
Minnesota, wrote that "the FBI does investigate AIM". (19) Judicial
opinion suggests that "AIM now operates within the system". (20)

Amnesty International does not take any position on the necessity
or otherwise of any domestic intelligence investigation: (21) but it
notes with concern that while engaged on its intelligence work in
relation to AIM the FBI has appeared willing to fabricate evidence
against one of AIM's members. (22) It earlier withheld information from
defendants which should have been disclosed (23) and infiltrated the
defence team of individuals indicted on a serious charge. (24)

Domestic intelligence investigations are intended to ensure
domestic security; (25) but when the agency carrying out the program
also jeopardizes the practical application of the right to a fair trial
the 1ssues raised are fundamental. It is against this background that
allegations of an FBI pattern of intimidation of AIM must be considered. (26)

C. Misconduct in Criminal Case

Misconduct by law enforcement agencies must be viewed in context, which
requires study of more than the evidence given in court and the
applicable constitutional and legal protections. (27) Any deviation
from the rules by law enforcement agencies is cause for concern, but a
determination of motive (or identification of any de facto policy)
requires consideration of all the circumstances.

A difficulty arises when the defence seeks to prove that law
enforcement agencies have harassed minority groups, and the government
replies that this is irrelevant to the merits of the case being tried. (28)
The court must exercise its discretion as to whether the evidence should
be presented to the jury. (29) The political effect of such an
evidentiary ruling in the government's favour may be considerable; it can

result in accusations that the defence is being prevented from presenting
1ts case in full. (30)

The defence may try to prove that harassment and surveillance by
the FBI of a group strongly indicates that the prosecution of a member
1s a case of selective enforcement or a frame-up. It may say that
evidence of harassment and surveillance should be presented to the jury
in order to show that the government will go to any lengths to secure a
conviction. (31) The government may state that there is no proof that
the evidence is actually relevant to the facts at issue in the trial
(for instance, how a homicide was committed and by whom). (32) They may
assert that the defence is arguing in bad faith and trying to divert the
court from the pertinent issues. A court might justifiably decide that
the evidence of harassment and surveillance was collateral; but it could
also reasonably come to the opposite conclusion. (33)

One case 1s apt to differ from another; so does the attitude of the
courts. The majority of the Court of Appeal in Pratt said the following:

"Defendant Pratt's petition in the instant case is hollow.
It follows the too often typical pattern in today's upside-down

system of criminal justice where a defendant himself charged
with or convicted of such 'illegal acts', such as murder,

attempted murder and robbery in the instant case, seeks to focus

attention on the alleged 'illegal acts' of law enforcement
officers." (34)

It 1s difficult for a defendant to prove that he or she is the

object of improper FBI attention, (35) as this court appears to have
noted:

"Our conclusions and holdings herein are based on the
information and documentation supplied this court by defense
counsel, the California Attorney General's office and the

FBI as of the date of filing this opinion. Should additional
evidence be uncovered in the future from the above sources
which adequately and legally support defendant's contentions,
our determinations herein do not, of course, preclude the
filing of a new petition seeking appropriate relief." (36)




_ ) _ R — . - R gy e ————— — —— . . . — T T —— T . — ———— = e E———— e —— — — el gl e — S e e i S Wl e . e el . Wl e e - —
————— e i & —— .-__r.._.—.p [ —— -'-—.-..--IT-.---——_-. TR e g L S Tl A o T S o S T . - A S N S ML . . S M iy . W N AT T T T e i T e Tl Ty T S Nl o Sps Ty — T —— '-—-ﬂ-—#"‘-'-——-' ki S ————y " '-'-l-'-l—-—-—l-—-—-'-'-r—'-r - -—'r"— —p T g i — - — ‘r-" — '| "[ T S m— - L - - - - - . h M - 1 -
" 0 - 1 ' )

The same applie ' : : : -
arising ouEpof ih:oogis-atgge U?IEEd gtjtes District Court in a case The report does not enter into legal argument. (42) 1Its intention
_ p n oI Wounded Knee stated: (37) is to present evidence of misconduct, try to put it in context and draw

conclusions. The subject matter includes evidence that domestic
intelligence programs have in the past involved the arrest of political
activists without there being any genuine suspicion that an offence had
been committed, (43) and that the initiation of legal proceedings has
been considered by the FBI without taking into account the legal merits
of the case. (44) One prisoner whose case is discussed in the report
was indicted on state charges at the time when such programs were
actual federal policy. (45)

"The defendants have expressed profound mistrust towards the
FBI . . . This expression of mistrust is understandable,
although I cannot bring myself to the conclusion that the
FBI has purposefully suppressed evidence. The behaviour of
the FBI in this case is negligent at best. Although the FBI
has had the well deserved reputation of being the world's
most effective crime fighting organization, it must be

remembered, if our system of freedom is to be preserved, that

the FBI must be servil 1 ' : ' '
1le to our system of justice. It 1s not the number of cases discussed in this report that 1is

important but the apparent relationship between domestic intelligence

1t ot & .
The FBI in this ' | . . . : . : )
e T C?SE failed as a servant of the }aw. ?he | activity and the criminal justice system. (46) Since misconduct by a
y Ons oI bureau negligence or Bureau dilatoriness law enforcement agency may at first sight seem to be an isolated

have brough ' . e e . . A .., ) .. .
) ght this court to the brink of dismissing this case. | incident 1t 1s 1mportant to decide whether or not it 1s, in fact, part
must conclude, however, that although they may have been | of a pattern. (47)

careless, the FBI failures . . . were not purposeful. What

;? ?ﬁzeéeézzgazife not aﬁteg towards the irremedial prejudice ; Two cases serve as examples. In the first, the trial was in
s case.” (38) | 1972; (48) in the second in 1976. (49) Both men were still in prison

: - s i : " .
But th . ' | in June 198l. The first 1s Elmer "Geronimo'' Pratt; the second, Richard
u € court changed 1its mind when a pattern became apparent: i Marshall. The former was a BPP leader; the latter, a member of AIM.

"Th? principle reason for denying /[the earlier dismissal
motion/ was that in my opinion, the alleged misconduct up

to that time was the result of negligence rather than bad 5 (1) they were state prosecutions;

faith on the part of the prosecution. Wheth '
: ] er the misconduct
1s the result of negligence or of bad faith must be ; (11) the FBI were directly or indirectly concerned 1in each case;

determined by analysing the totality of the surroundin 3 £ 3 : ; '
circumstances and past conduct . . . /When/ a pattern Ef | (111) 2ﬁthgi%anlzatlons have been kept under surveillance by
3

negllgenF conduct be?ome§ apparent it becomes a permissible, + _ _ _ : _
and possibly compelling inference to say that bad faith is | (iv) Dboth cases involve prisoners who were investigated by

present . , . ; the FBI before new rules became applicable in 1976;

The two cases have the following in common:

- . o , (v) both prisoners are serving life sentences after conviction
ecause of a series of 1 '
ncidents of government misconduct, : on murder charges;

which, I feel, form a pattern throughout the tri

1al, T am a
forced to conclude that the prosecution acted in bad faith | (vi) Dboth prisonmers’ lawyers argue that their clients were
at various times throughout the course of the trial and was ; framed.

seeking convictions at the expense of justice." (39)
The main difference between the two cases 1s that Elmer Pratt was

This report is concerned with the question of pattern. : "targeted for neutralization" before his arrest while Richard Marshall
was "targeted for investigation" the day after. (50) Two days after
the latter's arrest an FBI document, "Predication for Investigation of
Members and Supporters of AIM", (51) appears to have informed agents

D. The Nature of Amnesty International's Concern } that AIM members might have broken federal laws against rebellion,
| insurrection or seditious conspiracy. (52)

Amnesty International conducted the research on which this report 1is

based in order to discover whether the defendants in question received

faiF trials. (40) The issues discussed in the report have been the
subject of vigorous legal argument in both state and federal courts.
Amnesty International stresses that those who suffer from the excesses
of law enforcement agencies have remedies available to them in the US
courts provided they can establish the facts. (41)
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The Pratt and Marshall cases reveal the following: (53)

(1) an individual was "targeted" under a domestic
intelligence program (54) before or after being

charged with a criminal offence, (55) but in any
event before trial;

there were signs of misconduct by the FBI in their
handling of the case. The defence claimed that this

arose directly from a policy of harassment and
intimidation; (56)

representations were made to Amnesty International
on behalf of the defendant stating that he had been

framed and that the motive for the imprisomment was
political. (57)

A defendant may not be able to demonstrate the relevance of FBI
conduct which appears at first sight collateral to the case in
question. (58) The feelings of those who have been harassed and kept
under surveillance should not be underestimated when discretion to
exclude evidence as collateral is used to their disadvantage. (59)
Resentment is aroused in such cases —- the resentment of a minority
group which believes, rightly or wrongly, that such a decision is
conducive to a course of events which cannot give them any opportunity
to influence the rest of the trial. Justice, they argue, 1is at the
very least not being seen to be done. And, more important perhaps,
the court may not be in a position to review evidence of pattern.

But even FBI misconduct considered collateral to the legal merits
of a given case highlights the govermment's overriding obligation to
ensure that equality and fairness in the enjoyment of rights is not
prevented or distorted by any counteracting measures by its agencies. (60)

Amnesty International does not assume that any FBI misconduct
ought to lead automatically to an acquittal. (61) But there comes a
point when the number or type of measures taken against members of a
political group suggests that it may be impossible to decide whether
a particular case has been affected by law enforcement misconduct
without the conducting of a comprehensive inquiry into whether or not
the individual measures form part of a pattern. (62)

Interpreting law enforcement misconduct is difficult, as an
example from Elmer Pratt's case shows. The FBI have said there is no
evidence that any of the COINTELPROs in relation to Elmer Pratt were
intended to influence his trial. In effect, they have said that all
they intended to do was to disrupt the BPP. (62a)

One COINTELPRO was designed to discourage Kathleen Cleaver, then
in Algeria, from returning to the USA at a time when she might have
been able to heal a rift within the BPP. The FBI sent a letter to
Algeria under another name saying that Elmer Pratt was "really uptight"
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and that "in view of the violence it might be dangerous for /her/ to
return." (62b) She did return to the USA, and was an alibi witness

at the trial. Elmer Pratt's lawyers regard the letter as "a plan to
discourage a vital witness from testifying at Elmer Pratt's trial by
warning her that her life might be in danger if she went to Los
Angeles." (62c) The FBI's letter was sent approximately two and a

half months after Elmer Pratt was indicted. Amnesty International

does not know whether, at that time, they knew Kathleen Cleaver was a
potential witness. However, since the FBI now admits it had informants

in both the defence camp and the BPP, it is reasonable to assume that
they might well have known. (62d)

Amnesty International has no means of discovering the FBI's actual
motive for sending the letter, so does not state that they were trying
to stop a potential witness testifying. But the episode is part of a
pattern and gives cause for concern when viewed in that light.

This report quotes extensively from official documents and relies
on them for its conclusions. One recurring question is whether
"exculpatory" evidence in the possession of a prosecutor before trial

was made available to the defence, and whether, if it was not, a re-trial
should be ordered. (62e)

"Exculpatory" evidence demonstrates the innocence of the accused:
various technical rules regulate its handing over to the defence before
trial. The law is clear. The US Supreme Court has said that in
exercising the discretion whether or not to disclose information "the
prudent prosecutor will resolve doubtful questions in favour of
disclosure [as/ the significance of an item of evidence can seldom be
predicted accurately until the entire record is complete." (62f)

It 1s of significance to Amnesty International if the FBI acts
improperly in developing its case. The question arises: what is the
FBI trying to achieve? (62g) Elmer Pratt's lawyers argued that the
government has recently attempted to suppress and misrepresent evidence.
Iwo examples illustrate this. Firstly, on 12 July 1979, the FBI said
that "Elmer Pratt was never a target'" of COINTELPRO. (62h) By 16 January
1981, 10 COINTELPRO proposals concerning him had come to light. (62i)
Secondly, Elmer Pratt's lawyers were told that "the FBI possesses no
information on its files pertaining to Pratt prior to January 1969.," (623})
Yet the FBI later said that their records included information about him
dated 20 December 1968. FBI records did not, the lawyers were told,

establish an alibi for him on the date of the murder of which he was
convicted —- 18 December 1968. (62k)

When relying on official documentation which has been released over
a period, caution is needed in evaluating the significance of each
revelation. (621) Some documents may indicate that the misconduct is
local; some, that it stems from a policy formulated in Washington DC;
some, that a given intelligence program may have caused an unfair trial:
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and some, that the misconduct is not part of a defined policy. (62m)
Lach document is a piéce of a jigsaw puzzle.

. International Human Rights Standards and the USA (63)
e Sl b e DRetalas daild tie Uosa

Af ter publication of the report of The Commission on Security and
Cooperation in Europe (CSCE), Fulfilling Our Promises: The United
States and the Helsiuki Final Act , (64) Amnesty International wrote
to the US Attorney-General in April 1980 welcoming the commission's
recommendations that: ". . . the Justice Department should establish
a more effective mechanism to review cases brought to its attention
by the CSCE Commission, the State Department, Amnesty International,
reputable private groups or other CSCE signatory states." Amnesty
International noted the commission's statement that "We cannot say
conclusively that there have not been varying degrees of racial
discrimination or localised political motivation in accusing, arresting

and prosecuting certain of these /named/ individuals or in meting out
unusually harsh sentences." (65)

For this reason, and because of the evidence presented in this
report, Amnesty International proposes that there be a federal inquiry
into the practices described in the report. It considers such an
lnquiry necessary in order to determine whether or not the USA is

abiding by Principle VII of the Helsinki Final Act of August 1975, which
runs as follows:

"VWII Respect for human rights and fundamental freedoms,

including the freedom of thought, conscience, religion
or belief:

"The participating states will respect human rights and
fundamental freedoms, including the freedom of thought,
conscience, religion or belief, for all without distinction
as to race, sex, language or religion.

"They will promote and encourage the effective exercise of

. - '-T__—”—_ﬁm__“r_.mm-_r—-
civil, political, economic, social, cultural and other rights
and freedoms all of which derive from the inherent dignity of

the human person and are essential for his free and full
development,

"Within this framework the participating States will recognize
and respect the freedom of the individual to profess and
practice alone or in community with others, religion or belief
acting in accordance with the dictates of his own conscience.

"The participating States on whose territory national minorities
exist will respect the right of persons belonging to such
minorities to equality before the law, will afford them the full
opportunity for the actual enjoyment of human rights and

fundamental freedoms and will, in this manner, protect their
legitimate interests in this sphere.
oo Toorr Slneseens MO LIS sphere
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"The participating States recognize the universal significance
of human rights and fundamental freedoms, respect for which

1s an essential factor for the peace, justice and well-being
necessary to ensure the development of friendly relations and
cooperation among themselves as among all States.

"They will constantly respect these rights and freedoms in their
mutual relations and will endeavour jointly and separately,

including in cooperation with the United Nations, to promote
universal and effective respect for them.

"They confirm the right of the individual to know and act upon

his rights and duties in this field.

"In the field of human rights and fundamental freedoms, the
participating States will act in conformity with the purposes

and principles of the Charter of the United Nations and with

the Universal Declaration of Human Rights. They will also fulfil
their obligations as set forth in the international declarations
and agreements in this field, including inter alia, the

International Covenants on Civil and Political Rights, by which
they may be bound."

The practices referred to in this report are capable of preventing
fair trials, (66) Moreover, the "effective exercise of civil and
political rights", and the guarantees of due process and equal
protection of the laws, may have been jeopardized in that courts may
not have had all the information that would have helped them to

adjudicate fairly in the criminal cases concerned. If so, this has
been because of government misconduct.

Amnesty International believes that the provisions in the Helsinki
Declaration for "the right of the individual to know and act upon his
rights and duties" and to "promote and encourage the effective exercise
of civil and political rights and freedoms" justify the call for an

independent, impartial inquiry into the cases described in this report.

Main Findings of Fact

Amnesty International notes that COINTELPRO involved abuses of the
criminal justice system. (67)

Amnesty International notes that “COINTELPRO involve/d/ specific
violations of law, and the law and the constitution were '"not
given a thought' under the FBI's policies." (68)

Elmer Pratt and Richard Marshall were "targeted'" by the FBI (a

federal agency) for intelligence investigation; (69) and Elmer
Pratt was in addition ''targeted for neutralization' under the
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FBI's former COINTELPRO directed at the BPP. The State of

California and the State of South Dakota respectively indicted
these men on criminal charges,

The FBI gave information to the Los Angeles Police Department
(LAPD) that appears directly relevant to Elmer Pratt's defence. (70)

The information was not passed on by the LAPD to the defendant
before trial. (71)

One of the witnesses against Richard Marshall was supplied to the
South Dakota authorities by the FBI. This witness, who was
pressurized by the FBI, was legally "incompetent" and has given
highly prejudicial evidence in cases against two members of AIM. (72)
She later retracted her evidence in both cases, saying that she

had been coerced by the FBI into testifying against the defendants. (73)

The State of California has argued that there is no evidence that the
FBI and the LAPD conspired to frame Elmer Pratt. (74) They say that
federal misconduct is not relevant to a state case, (75) and that as
COINTELPRO was a secret program state prosecutors knew nothing about
it, therefore had no information to hand over to Elmer Pratt under
applicable rules of criminal procedure. (76)

The State of South Dakota argued that Richard Marhsall's lawyers

did not demonstrate that the state prosecutors had information about
the relationship between the witness and the FBI (other than the
evidence she gave). They said that '"the facts indicate that the FBI
simply turned the witness over to the State . . . and that . . . she
then gave [her/ statement to the local sheriff." (77)

Conclusion

The United States Government is obliged to "confirm the right of

the individual to . . . act upon his rights". (78) and to "promote

and encourage the effective exercise of civil and political
rights', (79)

The cases discussed in this report show that the proper

administration of justice appears to have been hindered in the
following, among other, ways:

(a) by the production of false evidence; (80)

(b) by the non-disclosure of matters relevant to the
defence; (81)

(¢) by the failure to disclose evidence that might help the
defence. (82)

The consequent obstacles to the conducting of the defence case
are a cause of serious concern. The combination of domestic
intelligence activity and irregular FBI conduct in prosecuting

these men casts doubt upon the bona fides of the FBI in its
dealings with them. (83)
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Recommendations

Amnesty International recommends that the United States
Government establish an independent commission of inquiry to

examine thoroughly and impartially the matters raised in this
report.

The commission of inquiry should examine the effect of the FBI's
domestic intelligence program "COINTELPRO" on criminal
prosecutions of persons who were "targeted" under it. (84)
Amnesty International considers that the case of Elmer Pratt,

including the role and conduct of the FBI, should form part of
the material studied by the commission of inquiry.

The commission of inquiry should consider the conjunction of

FBI domestic intelligence investigation of members of the
American Indian Movement with the irregular and inappropriate
FBI conduct in prosecutions against them, Amnesty International
considers that the case of Richard Marshall, including the role

and conduct of the FBI, should form part of the material studied
by the commission of inquiry.

The commission of inquiry should consider whether the political
views of any citizens, or the FBI's attitude toward those views,
have been a factor in prosecutions or the preparation of cases

against them and, if so, seek ways of preventing this from
occurring in future.




CHAPTER IT

The Effect of the FBI COINTELPRO on the Criminal Justice System
— e s P T ey enr BV R UHE Lrimlnal Justice oystem

Part One: COINTELPRO: Aims and Technigues

A. Introduction

When preparing this report Amnesty International considered material
about FBI domestic intelligence activity against US citizens. 1In
COINTELPRO "the arsenal of techniques used against foreign espionage
agents was transferred to domestic enemies", (1) The targets were

individuals and groups considered potential or actual threats to the
security of the USA. (2)

The result was that the right of US citizens to engage in free and
open discussion and to associate with anyone they choose, was jeopardized
or '"chilled". (3) The Church Committee put 1t succintly: '"Domestic
intelligence activity has threated and undermined constitutional rights
of Americans to free speech, association and privacy. It has done so

primarily because the constitutional system for checking abuse of power
has not been applied." (4)

Undoubtedly there is a clear distinction between the "chilling" of
constitutional rights and the imprisomment of individuals on political

grounds. One object of this inquiry is to ascertain whether COINTELPRO,
which certainly did the former, also resulted in the latter.

Prevent a coalition of militant black nationalist groups . . .

Prevent the rise of a messiah who could unify and electrify
the militant nationalist movement . . . Martin Luther King,

Stokley Carmichael and Elijah Muhammad all aspire to this
position . . .

Prevent violence on the part of the black nationalist groups .

Prevent militant black nationalist groups and leaders from
gaining respectability by discrediting them .

"5. . . . prevent the long-range growth of militant black nationalist
organizations, especially among youth." (7)

The BPP soon became a target. In September 1968 J. Edgar Hoover,

Director of the FBI, referred to it as:

". . . the greatest threat to the internal security of the country

+ + .« schooled in the Marxist-Leninist ideology and the teaching
of Chinese Communist leader Mao Tse-Tung, its members have
perpetrated numerous assaults on police officers and have engaged
in violent confrontations with police throughout the country.
Leaders and representatives of the Black Panther Party travel
extensively all over the United States preaching their gospel of
hate and violence not only to ghetto residents but to students in
colleges, universities and high schools as well." (8)

By July 1969 ,BPP had become '"the primary focus" of COINTELPRO. (9)

This inquiry is not merely of historical interest as it is about the
case of a US citizen still in prison. Elmer Pratt was sentenced to life
imprisonment in 1972 following his conviction on California state charges
of murder, assault and robbery. His offences were alleged to have been
committed in 1968. Elmer Pratt was the leader of the BPP's Southern
California Chapter and a member of its Central Committee. His lawyers
have known since 1975 that the federal govermment, in the form of the FBI,
was, before his conviction, engaged in illegal secret action to "neutralize"

him. In June 1981 Elmer Pratt was in prison in the California Men's
Colony 1n San Luis Obispo.

This report will not discuss the details of COINTELPRO except inasmuch as
it appears to have led to abuses of the criminal justice system. But the

tactics of violence adopted by the FBI should be explained. The Church
Committee reported that:

"Although the claimed purpose of the Bureau's COINTELPRO tactics
was to prevent violence, some of the FBI's tactics against the BPP
were clearly intended to foster violence, and many others could
reasonably have been expected to cause violence. For example,

the FBI's efforts to 'intensify the degree of animosity' between
the BPP and the Blackstone Rangers, a Chicago street gang, included
sending an anonymous letter to the gang's leader falsely informing
him that the Chicago Panthers had 'a hit out' on him. The stated
intent of the letter was to induce the Ranger leader to 'take

The FBI COINTELPRO against "Black Nationalist Hate Groups", including ;
the BPP E reprisals against' the Panther leadership. (10)

"Similarly, in Southern California, the FBI launched a covert
effort to 'create further dissension in the ranks of the BPP.' (10A)
This effort included mailing anonymous letters and caricatures to
BPP members, ridiculing the local and national BPP leadership for
the express purpose of exacerbating an existing 'gang war' between

COINTELPRO was aimed at domestic groups from 1956 to 1971. (5) In August

1967 the FBI started a COINTELPRO to disrupt and neutralize organizations
that it called "Black Nationalist Hate Groups". (6) The program, which
did not originally include the BPP among its targets, was designed to:
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Ehe BPP and an organ%zation called the United Slaves (US). Thisg On 4 December 1970 the Grand Jury for the County of Los Angeles
gang war"resulted in the killing of four BPP members by members 1 indicted Elmer Pratt on five counts, including murder, assault and
of US and in numerous beatings and shootings. Although individual | robbery. (19) The charges were brought by the state under the provisions

incidents in this dispute cannot be directly traced to efforts by f of the California Penal Code. (20) Elmer Pratt was convicted and
the FBL, FBI officials were clearly aware of the violent nature of § senntenced to life imprisonment. (21)
the dispute, engaged in actions which they hoped would prolong and ’

intensify the dispute, and proudly claimed credit for violent
clashes between the rival factions which, in the words of one FBI |
official, resulted in 'shootings, beatings, and a high degree of § D.

Covert Domestic Intelligence Activity and Abuse of the Criminal
unrest . . . in the area of southeast San Diego.'" (11)

Justice System (22)
, : : :

The Committee's conclusion on this was clear: . In September 1968 a series of bombings occurred which the FBI described
"The chief investigative branch of the Federal Government, which ; as a "shift of violence in the new left movement". (23) Part of the
was charged by law with investigating crimes and preventing i FBI response can be seen from the text ?f a'mem?randum.dated 24 October
criminal conduct, itself engaged in lawless tactics and responded | 1968 sent from FBI headquarters to all its Special Agents. (24) It
to deep—seated social problems by fomenting violence and unrest." (12) | stated:

"Successful prosecution is the best deterrent to such unlawful
activity. Intensive investigations of key activists . . . are
logically expected to result in prosecutions under substantive

C. COINTELPRO and Elmer Pratt . : oy . : : e s
e ——— violations within the Bureau's investigative jurisdiction." (25)
Elmer Pratt was a COINTELPRO target. (13) On 28 October 1969 the San

Francisco field office of the FBI sent a memorandum to the Director of

the FBI. (14) According to page 3 of it (referring to Elmer Pratt and | : _
two other Black panthergleadgri): ( 5 - ; "While the FBI considered Federal prosecution a 'logical' result,

1t should be noted that key activists were not chosen because they

"San Francisco will follow appropriate sources closely for : were.s?spected ot h§v1n§ c;zmitted or planning to commit any
additional information pertaining to above and will keep the | specific federal crime.” (26)

Bureau and appropriate offices advised.

The Church report put the matter differently:

i
:
]
i
|
i
i
f
i
i

_ A number of FBI documents, some of them quoted in the Church report,
"All offices should be alert for any information or situations : 1nd1c?te that there was a l}nk'between qoyestl? intelligence programs
pertaining to these active members zf the BPP mentioneduabove ‘ ?nilm1§conduct by the FEI w;t?%? th? ;rlmlnal JUSE%CE Syitﬁm' ﬁ27%. The
hi 1 : - . T ;- ollowing passages, numbere 1) = (X), suggest this. Although this
wiich would lend itself to counter-intelligence measures. (15) : material does not refer specifically to Elmer Pratt, it is important
A memorandum of January 1970 from the FBI office im los Angeles ? because 1t reveals the tendency of the FBI during the period in question. (28)
to the Director in Washi : ! : . :
o shington (16) stated that :_ The quotations below appear to show that under its domestic
"Operation Number One is designed to challenge the legitimacy ; 1ntel}igence program the FBI harassed 1nq1v1quals because of the group
of the authority exercised by Elmer Gerard Pratt, BPP Deputy l% £o Ethh th?itbzlong?d'ra;hezfthaz thizéikzllzﬁ?d FhZF FQEY1NOU1d commit,
Minister of Defence from Southern Califorais T | or had committed, criminal offences. _ ertain individuals were .
outhern California.™ (17) 1 arrested on "every possible charge until they could no longer make bail". (30)
On 26 June 1970 the Los Angeles office of the FBI issued a report :
: : : 5 The prosecution of people with the ulterior aim of "exhausting and
Z;Zﬁglgﬁhzgetﬁ§522? rrom 6 Hay 1969 to 21 June 1970. (18) This stated ff demoralisgng" the BPP, (gl)pand the arrest of individuals in ordergto
; intimidate them, thereby cutailing legitimate First Amendment activities,
"It is noted . . . that constant consideration is given to the 1 reveals a willingness on the part of the FBI to abuse the }nvestlgat}ve
possibility of utilization of counter-intelligence measures with 3 process. (32) Amnesty International considers Elmer Pratt's conviction

efforts being directed towards neutralizing Pratt as an effective § should be viewed in this light. The details of his case are examined
BPP functionary." (18) 1 below. (33)




Purpose of the Prosecution (34)

(1) "The FBI's counter-intelligence program may bring about results

which could lead to prosecution of these violence-prone leaders

and active members, thereby thwarting their efforts to perpetrate
violence in the United States". (35)

Federal-State Cooperation
e PRert wovberdiion

"The FBI frequently worked with the San Diego Police Department,
supplying it with informant reports to encourage raids on the homes

of BPP members often with little or no apparent evidence of
violations of state or federal law." (36)

"The Los Angeles office of the FBI is furnishing on a daily basis
information to the Los Angeles County Sheriff's Office Intelligence
Division and the Los Angeles Police Department Intelligence and
Criminal Conspiracy Divisions concerning the activities of the black

nationalist groups in the anticipation that such information might
lead to the arrest of these militants." (37)

"It is also felt that the racial briefing sessions being given by

the San Diego Division [of the FBI7 are affording tangible results

for the counter~intelligence program. Through these briefings, the
command levels of virtually all of the police departments in the
San Diego Division are being apprised of the identities of the
leaders of the various militant groups. It 1s felt that, although
specific instances cannot be attributed directly to the racial
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(vii)

(viii)

"When surveillance reflected the arrival of a new group in town,

they were brought in for investigation and their residence
searched." (41)

Arrests for the Purpose of Intimidating Activists and Curtailin
— s Ve R L mldating ACtivists and (urtalling

their Activities

. . Legal searches of the home of /deleted/ and other RAM
members produced a volume of literature of such a nature that

the District Attorney authorised the arrest of /deleted] and five
other RAM members. They are still in prison. Other RAM people
were arrested and released on bail but were re-arrested several
times until they could no longer make bail . . . /[These] local
actions appear for the present to have curtailed the activities
of this group. It was apparently a highly frustrating experience
for the persons involved . . . /Deleted/ was advised that he was
again under arrest and that his wife and sister were also under

arrest, he lay down on the floor of his residence and beat the
floor with his fists and cried." (42)

Bringing Prosecutions for the Apparently Ulterior Purpose of
——lo 5 ~ o TeT- e ot Hhe aApparentiy Ulterior urpose or

"Exhausting and Demoralising" the Black Panther Party
ﬂ-——--i—_._____.____—-—-—-———__._._.__________________________

"The plan being formulated is, once a prosecutable case is
developed, to conduct simultaneous raids on BPP headquarters
in San Diego, San Francisco and Los Angeles. The raids would
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briefing program, police officers are much more alert for these
black militant individuals and as such as contributing to the over-
all counter-intelligence program directed against these groups." (38)

result in the arrests of as many BPP members as possible along

with the seizure of all available weapons in the possession of

BPP members. 1In view of the fact that the Bureau has by far the
greatest amount of information concerning the BPP it is felt that
the Bureau could be of vital assistance in effecting a prosecutable
case 1n conjunction with the local authorities. Therefore,

Bureau permission 1s requested to furnish all of the non-
confidential and public source information in possession of the

San Diego office /[deleted/ on a confidential basis. (43)

Selective Enforcement of the Laws
—_— s UL LEhelit Of the Laws

"The Revolutionary Action Movement, RAM, a pro-Chinese Communist
group, was active in Philadelphia, Pa, in the summer of 1967. The
Philadelphia office [of the FBI7 alerted local police who then put
RAM leaders under close scrutiny. They were arrested on every
possible charge until they could no longer make bail. As a result,

RAM leaders spent most of the summer in jail and no violence
traceable to RAM took place.' (39)

"Permission is also requested to furnish [deleted] with selective
confidential information which could be utilized by [deleted/ as
lead material to develop his own witnesses and evidence . . . (44)

"In view of the fact that the Black Panther Party has held
firearms practice . . . [and/ has . an army, it would appear
that it would come within the purview of [section 11460 of the
California Penal Code proscribing, inter alia, training for
guerrilla warfare and sabotage/ . . . It is felt that, even if
actual prosecution is not successful as far as convictions are

concerned, that the raids in and of themselves will exhaust and
demoralise the BPP on a statewide level." (45)

.« .- Any excuse for arrest was promptly implemented by arrest.
Any possibility of neutralizing a RAM activist was exercised . . .

[name deleted/ was arrested for defacing private property when he
painted 'Black Guard' on a private building. His companion was
also arrested. A charge of carrying a concealed deadly weapon,

a switch-blade knife, was pushed against the companion. His
probation officer was contacted, his parole revoked and he was
returned to prison for several years." (40)
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The Pur

pose of "Counter-Intelligence Action" other than
Prosecution (46)
— o - -0on L4ao)

and it ig immaterial whet
If facts are present it ai

Part Two: T

A, Introduction

International:

(1) gé?er Prgtt was“a target of COINTELPRO, under which the
considered neutralizing" him. (48) The question

iitses what effect, if any, this may have had on the
come of the case. The defence was not aware of

tr?al and was therefore unable

(11) ?he chief prosection witness,
1?formation to the FBI at the
His evidence wasg that Elmer Pr

mﬁrder to h?m. (50) It has yet to be determined
whether Julius Butler, although apparently not

d anz relevant connection with
o

Julius Butler, gave
time of the trial.

: : ence

?nd received material 1 to the testimony ogaEE,
east two witnesses. (51) It remains to be determined

whether this was g3 relevant

: part of the COI
designed to "neutralize" Elmer Pratt. VIELPRO

the FBI gave

rmer apparently
(52) The only

told about a possible
Nere second
Spec and it 1s not known whethe
this information.

NTELPRO designed to "neutralize"

determined whether this withholding of evidence has any

relevant connection with the COINTELPRO designed to
"neutralize'" Elmer Pratt.

Elmer Pratt's counsel did not cross~examine an eye-witness
to the murder about a definite identification that the

latter had allegedly made of somebody else as one of the
assallants. (56)

Amnesty International is certainly not in a position to reach
a definite conclusion about the facts in this case. (57) It is

concerned, however, that there may have been an abuse of the

investigative and trial processes (perhaps as a result of COINTELPRO)
which denied Elmer Pratt a fair chance to establish his innocence.

B. Recent Case History

On 20 November 1979 Elmer Pratt's lawyers filed a petition for a writ
of habeas corpus in Los Angeles Superior Court. (58) The case was
heard by the Honourable Kathleen Parker, the judge who had presided
over the trial in 1972. (59) Elmer Pratt claimed that he had been
framed by the FBI and state agencies as part of COINTELPRO, and used
the Church Committee Report and FBI documents which had been obtained

under the Freedom of Information Act in his attempt to prove that this
was so. (60)

On 18 January 1980 the petition was refused, so was the request for
an evidentiary hearing. (61) The judge said she did not think that the
defendant "by wishful thinking . . . [could/ step from one point to
another by speculation", and that "an evidentiary hearing at this time
would /not/ serve any useful purpose". (62) She did not "see sufficient

evidence that Mr Pratt was framed and that he did not have a fair
trial"™. (63)

On 10 April 1980 a writ of habeas corpus was filed in the Court
of Appeal. (64) It was turned down on 3 December 1980 by a two to
one majority. (65) The judge who dissented stated that he did so

"respectfully but vigorously" but thought his colleagues had
"misperceived the essential issue'. (66)

The majority replied that a decision to hold an evidentiary hearing,
on the grounds that Elmer Pratt was not afforded due process of law in

1972, was ''mot supported by the record and is predicated on a selective
reading of the record and misconstruction and misapplication of
controlling law'". (67) They continued:

"The dissenting opinion has bought hook line and sinker
defendant's arguments in his petition which when dissected

and analysed have as little substance as a handful of fog.
Reliance on some nebulous concept that a fair trial was
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denied defendant based solely on allegations which are
wholly speculative and conjectural and admittedly unproven,

not only defies logic but ignores the standards set by the
Supreme Court . . ." (68)

On 1 April 1981 the California Supreme Court found against Elmer
Pratt, the Chief Justice dissenting. (68A)

C. The Issues

1. COINTELPRO

It has been established that COINTELPRO was designed, among other things,
to harass black militants. (69) FElmer Pratt, who became the Southern
California Black Panther leader in January 1969, was one of its

(70) It has been established also that the Los Angeles office
of the FBI was giving information daily between 1969 and 1971 to the

LAPD "in the anticipation that such information might lead to the
arrest of /[black/ militants". (71)

The majority decision in the Court of Appeals was unequivocal as
regards COINTELPRO:

"The Church Committee Report is based on a staff study of more
than 20,000 pages of Bureau documents, depositions of many
Bureau agents involved in the programs, and interviews of several
COINTELPRO targets . . . Nowhere in the report is listed as a
technique the 'framing' of a target of a criminal offence in
order to "neutralise' an individual perceived as a threat. Nor
does the report suggest that state governments were involved
with COINTELPRO and its techniques, except for the mutual
dissemination of information, which is highly desirable between
law enforcement agencies at all levels of government. Nor does
our independent analysis of the FBI documents supplied this
court to date 1n conjunction with a review of the entire court
record support a finding that such a technique was employed by

COINTELPRO agents to falsely procure defendant Pratt's
conviction. (72)

"Accordingly, we conclude that defendant Pratt's contention

that FBI's COINTELPRO agents conspired with local law enforcement
authorities and the prosecuting attorney to 'frame' him by
illegally manufacturing, manipulating and withholding evidence

in order to insure his conviction is based on rank speculation
and sheer conjecture which does not justify the relief sought.
Nor does the mere existence of COINTELPRO and its activities

as it related to the BPP or to defendant Pratt in and of itself
ln any way constitute exculpatory evidence. In short, defendant

Pratt has not proven the facts on which he relies in support of
his claim for relief." (73)
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Although the Church report did not list "framing'" as a COINTELPRO
method, Amnesty International has noted that COINTELPRO did involve
"attempts to interfere with the judicial process". (74)

Even though the items from Church quoted below are based on facts
which are very different from those in Elmer Pratt's case, they appear
to provide the basis for believing the allegations were about matters
not wholly unlike COINTELPRO methods already known about. Clearly
there 1s a distinction between a "frame-up" and selective enforcement
but both are the result of willingness to abuse the criminal justice

system, and this appears to be a relevant consideration in Elmer Pratt's
case, (75)

The Church report included the following passages in its
discussion of COINTELPRO methods:

(1) "Use and Abuse of Govermment Processes

This category, which comprises 9 per cent of all approved
proposals includes selective law enforcement (using
Federal, state, or local authorities to arrest, audit,
raid, inspect, deport, etc.); interference with judicial
proceedings, including targeting lawyers who represent
'subversives'; interference with candidates or political
appointees; and using politicians and investigating
committees, sometimes without their knowledge, to take
action against targets." (76)

"Selective Law Enforcement

Bureau documents often state that notifying law enforcement
agencies of violations committed by COINTELPRO targets is
not counter-intelligence, but part of normal bureau
responsibility, Other documents, however, make it clear
that 'counter-intelligence' was precisely the purpose.

'Be alert to have them arrested', reads a New Left
COINTELPRO directive to all participating field offices.
Further, there is clearly a difference between notifying
other agencies of information that the Bureau happened
across in an investigation - in plain view, so to speak -
and instructing field offices to find evidence of violations -
any violations - to 'get' a target." (77)

"State and local agencies were frequently informed of alleged
statutory violations which would come within their
jurisdiction. As noted above, this was not always normal
Bureau procedure.'" (78)

"Interference with Judicial Process

The Bureau's attempts to interfere with judicial processes
affecting targets are particularly disturbing because they




——dr e el S e S Sl L A i = e e e ey W Ly B ol S R S S S, SFE LA TLLE B SIS L. S S S TEEE  Errm—— —— - e T L . 1
—— —-——-—r——-———r——r—-——-—-—_—r—--—.-.-,-.—.—-—ﬂ_-_-.T
- -
. . I
L] »

violate a fundamental principle of our system of
government. Justice is supposed to be blind. Nevertheless,
when a target appeared before a judge, a jury, or a

probation board, he sometimes carried an unknown burden;
the Bureau had gotten there first." (79)

Amnesty International believes that the above quotations constitute
welghty evidence of FBI bad faith in some of its dealings with the

criminal justice system. One purpose of an inquiry would be to examine
the extent to which this disrespect for due process of law can
legitimately be considered in relation to FBI counter~intelligence action.
Amnesty International is aware of the FBI's position concerning the
latter: the "purpose of counter-intelligence action is to disrupt the BPP
and it is immaterial whether facts exist to substantiate the charge'. (80)

2. FBI informants had infiltrated the defence camp and were collectin
——— o0 TNe defence camp and were collecting

information about defence strategy

On 18 December 1979, eight years after Elmer Pratt's trial, the California
Attorney-General's office filed a declaration in court that his defence
camp had been infiltrated by one FBI informant. (81) The Deputy Attorney-
General wrote to the court and defence counsel on 28 July 1980, enclosing
a copy of a letter of the same date from the Executive Assistant Director

of the FBI. This letter revealed that two informants had been in a position

to obtain information about Elmer Pratt's defence strategy. (82) It
included an offer to hand over relevant documents to the Court of Appeals

for in camera ex parte inspection. (83) The court accepted the FBI

—__'__——-—1-——-——————. (]
offer and the inspection was carried out on 21 August 1980. (84) The
majority held that:

"Our in camera inspection confirmed that the two informants
did not testify at the trial and the FBI analysis of the
documents inspected was essentially accurate in all respects." (85)

Part of the FBI account of meetings between Elmer Pratt and his
defence team was as follows:

"On a few occasions an FBI informant (s) may have been present
at meetings in which the following subjects were discussed:

"Pratt's unhappiness with one of his /Former7 lawyers;

"alleged problems with the FBI's arrest of Pratt in Texas

"Pratt's interest in finding witnesses who would testify
that Butler had a grudge against him:

"possible approaches to the defense summation in the Pratt

trial, and possible strategies in an appeal if Pratt were
convicted; and

"the effectiveness of the testimony of certain trial
witnesses. (86) ‘
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"The significance of this discovery must be placed in perspective,
First, the [FBI review/ was unable to determine whether the FBI
informant(s) was actually present at these meetings or merely
heard about the discussions later., Second, the records indicate
that attorneys were actually present at these meetings on only

a few occasions. Third, and most important, while a number of
reports refer to meetings at which strategy was discussed, the
reports do not - with one exception - elaborate on the nature of
the strategy. The reports merely state that the topic of defense
strategy was discussed. The one exception is the report that
Pratt wanted witnesses to testify that Butler had a grudge
against him, and in that case, there is no reason to believe that
the report was based on a meeting involving an attorney." (87)

The majority stated:

"There is no dispute that FBI informants (as distinguished from
local law enforcement informants) were in the defense Camp .« o o
[but7 . . . while the FBI informants may have had access to
defense strategy the information obtained was of such a general
nature as to be of no aid to the prosecution and was not
detrimental to the defense; in any event, it was not transmitted
to the local prosecuting attorney for use during the trial. (88)

"Moreover . . . the FBI review did not uncover any indication
that any defense strategy informationm, or that any information
that could possibly have been construed as Pratt defense

strategy was ever disseminated outside the FBI until December
12 and 13, 1979. (89)

"In the instant case the knowledge obtained by the FBI informants
in the defense camp did not impact on the 'reliability of the
fact-finding process at /[the]/ trial' in California's court or
assist the prosecution or prejudice the defense because the
information was not transmitted by the FBI to the local prosecuting
attorney. Insofar as the case at bench is concerned, the record
indicates that the presence of COINTELPRO informants in the defense
camp has as much effect on whether or not defendant Pratt was
afforded a fair trial conducted in California's superior court

as did the furniture in the areas where the discussions were
conducted.," (90)

The dissenting judgment in the Court of Appeals took a somewhat different
view of the matter:

"The information before the court reveals that these informants
were present at several conferences between Petitioner and his
attorney during the trial. The existence of one such informant

was revealed to the Petitioner for the first time in December
1979. (91) . . .
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"The majority apparently find no due process flaw in this % "The jury must have every fact at its disposal which bears
E upon the worthiness of that confession, every fact which

tends to show whether or not the confession is true." (97)

—=Hds LD SHOW WIeLlher or not the coniésslon 1s true,

revelation . . .

"It is now well established that a defendant has an absolute

right to effective counsel which includes the absolute * This prompts two questions:
right to communicate with his counsel in private. The
intrusion of an informant into the attorney-client

relationship when a defendant is preparing for trial or is in
trial is a violation of the constitutional guarantees contained

in the United States Constitution and in the California
Constitution." (92)

(1) What is the nature of evidence "which tends to show
whether or not the confession is true'? (98)

(ii) Was anything concealed from the defence at the trial? (99)

The majority in the Court of Appeals said that Elmer Pratt had not

Amnesty International is concerned because informants were put in done the following:

in the defence camp by the FBI at a time when a domestic intelligence : :
operation aimed at "neutralizing" the defendant was being conducted. | (i) "he has not shown that perjured testimony was in fact adduced
Even supposing the information was neither "detrimental" to the defence, ; at his trialj

nor "transmitted" to local prosecutors, the question why it was being

collected at all is still relevant. (93) Unless the FBI's motives, as | (11) he has not demonstrated that if witness Butler did lie that it

well as the means it has adopted to achieve its aims, are known it will f was known to a representative of the state; and
be difficult to appraise this case objectively. (94) ?
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(111) he has not [demonstrated that/ the perjured testimony, if any,
was of such significance as to have affected the outcome of

the trial in respect to guilt or innocence. (100)
3. The evidence of Julius Butler
__—_—_—'—_—-——-—l-———-—.—__—“

| "In any event, considering all the evidence and circumstances
FBI records shown to Elmer Pratt's lawyers reveal that in August 1969 | 1n this case, we further conclude that failure to disclose to
the FBI had the first of a number of meetings with BPP member Julius r the jury the extent and nature of the FBI contacts with witness
Butler, soon to be regarded by the FBI as a "probationary racial f Butler as hereinbefore described was nonprejudicial and harmless

informant”. (95) The question posed for Amnesty International is | beyond a reasonable doubt . . .
whether Julius Butler's giving of information to the FBI, taken in

conjunction with the existence of COINTELPRO, is grounds for concern. (96) f "In fact to disclose what witness Butler told the FBI contacts
| as hereinbefore discussed would not be exculpatory. That
During the trial in 1972 the prosecutor said: i information is consistent with and corroborative of Butler:s
: testimony in court and it would, therefore, have been detrimental

"At this point one thing seems to me to be clear; that is, that | to Pratt’'s defense." (101)
Julio Butler has testified in this court under oath and to

the jury to a confession that Mr Pratt made to him that | The dissenting opinion took a different view:
admits all the elements of the offensge. Except for the fact ] _
that it wasn't to a police officer, it bears all the earmarks i "In my view, Butler's status as an informant was a material
of a confession, | fact which could have affected his credibility at the Pratt
| trial. [And Mr Pratt/ has, in my view, made a sufficient
"Elmer Pratt has denied every saying those things to Julio f prima facie showing of possible perjury on the part of
Butler, or for that matter having confided in Julio Butler | Butler to warrant further inquiry." (102)
at any time. He has said that Julio Butler was not a
confidant of his; he always suspected him, Julio Butler's ; Amnesty International suggests that the nature of the COINTE%PRO
credibility. i directed at Elmer Pratt was such that the evidence of anyone working
| within it, or giving it information, should be very carefully scrutinized
"Whether or not the jury believes that confession is a key : to check 1f it is reliable. And although Julius Butler's evidence was

1ssue in the case., If the jury believes Julio Butler, . significant, the extent of his relationship with the FBI was not fully
regardless of whether they believe or disbelieve the X revealed to the jury. (103)

identification witnesses, Mr Pratt is guilty, the case is f

over. If they believe that.
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Amnesty International cannot comment on whether Julius Oakland, California, in December 1968. (113) He said:

Butler perjured himself; it does not know if he did or not. Nor

does 1t claim that the convictions of those "targeted" by COINTELPRO
were necessarily wrong. But one important matter still needs to be
considered: was Julius Butler's evidence affected by COINTELPRO? (104)

The majority in the Court of Appeals thought one possibility was
that "the perjured testimony, if any, was /[not demonstrated to be/ of
such significance as to have affected the outcome of the trial in respect
of guilt or innocence'". (104A) This poses the question: was any
evidence, even if of no practical significance, perjured? If SO, Was

1t due to COINTELPRO? And if it was, what was COINTELPRO hoping to
achieve?

4. Evidence possibly supporting (or discrediting) Elmer Pratt's alibi

defence (105)

Elmer Pratt was the subject of close FBI surveillance: Amnesty
International understands that material obtained under the Freedom of
Information Act (FOIA) amounted to over 7,000 pages of FBI surveillance
records dated after 2 January 1969. (106) Elmer Pratt claimed that
earlier records would reveal that he was at a meeting in Oakland at the
time of the murder on 18 December 1968 but the FBI's initial response

to this was that there had been no survelllance before 1969. This was
later shown to be untrue. (107)

Elmer Pratt contends that the FBI has concealed and withheld

evidence that would help to corroborate his alibi. But the majority

in the Court of Appeals disagreed and held that "the defendant points

to only two reports gleaned from the thousands of documents recently
furnished by the FBI to the Attorney General and defense counsel (108)

+ « « Neither of the above documents warrants relief on the ground of
newly discovered evidence because separately or in combination it cannot
be said that they 'completely undermine the entire structure of the case

upon which the prosecution is based', are 'conclusive' and 'point
unerringly to innocence'." (109)

This opinion was based on a finding that neither of the documents
supported Elmer Pratt's alibi that he was in Oakland on 18 December
1968. (110) It was in this context that the court referred to the
prosecution's identification evidence and spoke of the "sharp conflict"
between it and the alleged alibi. The jury "in resolving the
credibility issue found against the defendant", they added. (111)

The dissenting judge viewed the matter differently. He made the
point that the two documents indicating there was radio and telephone
survelllance of BPP headquarters from 15 November till 20 December
1968, (112) were accompanied by two other pages of memoranda indicating
that the FBI showed an interest in the activities of Black Panthers in

"1f , however, telephones were tapped, it is conceivable that
the records will either confirm or refute the petitioner's
contention that he was in northern California at the time

of the murder. Certainly in my view, this potentially
exculpatory or inculpatory evidence should have been
provided to the petitioner's defense counsel. The FBI has
indicated (not by affidavit) that the transcripts of the
conversations recorded by these telephone taps have been
lost or destroyed. An evidentiary hearing will provide an
opportunity to determine if they are inextricably lost or

1f they can be produced or reconstructed. It seems most
apparent that such information is relevant and material." (114)

The majority, however, were more concerned about the lack of
evidence:

"In no event is an evidentiary hearing warranted when based
on sheer speculation and pure conjecture that there may be
some evidence out there some place in the hands of federal
authorities that may allegedly corroborate an 'alibi' defense.
In the instant case in order to justify relief, defendant
Pratt must be able to point to something in the record
amounting to 'a demonstrable reality and not a speculative
matter'." (115)

matter will be taken up again at the end of the chapter.

Was evidence withheld that the only eye-witness to the killing
e e — R DMLY BYeTWItnesSSs to the Killing

positively identified someone else as the assailant? (116)

Information was allegedly withheld from the defence at the trial that

an eye-witness to the murder had positively identified another individual
as the assailant. (117)

Kenneth Olsen, who was wounded in the attack and whose wife was
killed, admitted at the trial that earlier he had picked someone at
an identification parade who, he had then believed, "could be" the
assailant. But he emphasized in his evidence that he had been uncertain
at the time. (118) Amnesty International understands that the evidence
apparently withheld contradicts this statement. (119)

Elmer Pratt has claimed that Kenneth Olsen positively identified
another man before the trial. This assertion is based on a declaration

by a Los Angeles County Deputy Public Defender who was representing the
man 1dentified at that time. (120)




The evidence allegedly withheld was a card, known as a "witness
slip?, signed by Kenneth Olsen at the time of the identification parade
stating that another man was the assailant. (121) What now matters to
Amnesty International is not whether Kenneth Olsen actually identified
someone else, but that the card may not have been handed over to the

defenc? and that they may therefore have been hindered from following
this line in cross-examination. (122)

. The dissenting judgment in the Court of Appeals put the matter
thus:

"An evidentiary hearing is required to make a factual
determination regarding the event. Since the jury of
necessity had to evaluate the credibility of Olsen's
identification, such information regarding a prior
identification would have been material." (123)

And it put it in the following context:

"[This7 raises an issue not previously litigated that the
state, through the police department and, or the district

attorney's office, suppressed material evidence; to wit,
the witness slip." (124)

This matter too will be taken up again at the end of the chapter.

6. The second suspect

m

On 39 June 1980 the FBI released documentation under the FOIA (125)
running to 1,239 pages. It included a heavily deleted single page
indicating that on or about 29 March 1971, after Elmer Pratt had

Peen ind%cted and while he was awaiting trial, the FBI had forwarded
Information to the LAPD about an alleged second suspect in the
case. (126) This revelation suggests that:

the FBI discovered information pertaining to the identity
of a second murder suspect; (127)
the FBI kept this information on file; (128)

the FBI passed this information on to the LAPD on 29 March
1971, some 14 months before Elmer Pratt's trial; (129)

(iv) defendant Pratt was never informed about it. (130)

Accoyding to Elmer Pratt's lawyers there would seem to be only two
possible explanations for the failure to hand over this material

earlier. (131)§*
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"The first is that the LAPD conducted an investigation as
to the second suspect, but for some reason suppressed the
investigative reports. The second is that the LAPD never
conducted an investigation as to the second suspect at all
and thus no investigative reports ever existed." (132)

The implications of either possibility may be of some importance
to Elmer Pratt's case. If an investigation had been made without
reports being handed over, the state might not have been fulfilling
its obligation to pass on material potentially helpful to the defence.
Elmer Pratt's lawyers argue that the state could hardly maintain that
the reports were immaterial as the police reports that were handed
over to the defence were filled with "various investigative blind
alleys". (133) They continue:

"There is certainly no obvious reason why the police report
dealing with the investigation of the second suspect should
not also have been turned over to the defense, whether the
investigation was fruitful or not.

"If no investigation of the second suspect was ever undertaken
by the LAPD in spite of the fact that it received specific
information as to his possible identity from the FBI on 29
March 1971 the implications go well beyond suppression of
evidence, and suggest an overtly bad faith prosecution. It is
difficult to imagine any reason for the LAPD to be so
indifferent to the apprehension of the murder suspect as to
not even bother to conduct an investigation when supplied with
information specifically by the FBI - unless, of course, Mr
Pratt is correct in his contention that his conviction was
contrived by one or more police agencies that were involved

in helping to prepare his prosecution." (134)

Amnesty International does not claim that the failure to hand over
the information concerning a second suspect was necessarily improper:
the organization is not in a position to assert that such information
definitely indicates that Elmer Pratt was innocent. However, in view
of other aspects of this case, this omission can be considered a further

cause for concern and a further reason why there should be a full inquiry
into the case.

Part Three: Conclusion

Evidence presented in this chapter shows that Elmer Pratt was "targeted
for neutralization" under the domestic intelligence program known as
COINTELPRO. He states that he is innocent of the crimes of which he was
convicted in 1972 and alleges that he was "framed". The Church report
does not list "framing' as a COINTELPRO method, but Amnesty International
notes that the program did include such attempts to interfere with the
judicial process as selective enforcement of the law.
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Undoubtedly there is a clear distinction between framing an
individual and selective enforcement of the law; but both measures
stem from an official willingness to abuse the criminal justice

system. This is relevant to the consideration of Elmer Pratt's
case.

Amnesty International does not claim that the convictions of
people "targeted" under COINTELPRO are invariably suspect. It

believes that any separate evidence of prejudicial conduct by law
enforcement agencies raises a presumption that both the misconduct

and the COINTELPRO may share the same aim ~ in this case "neutralization'.

The following facts, at least, were not known by Elmer Pratt when
he was on trial:

(1) that there was a COINTELPRO directed at the BPP;
(11) that he was a "target for neutralization";

(i1i) that a crucial prosecution witness had extensive contacts
with the FBI;

(iv) that the defence camp had been invaded by informants who
were passing on information to the FBI:

(v) that the FBI had told the LAPD about a possible second
suspect,

(vi) that the FBI was in possession of surveillance records
which might serve to confirm or refute his alibi defence;

that the eye-witness to the murder might have signed a

document stating that he had identified another individual
as one of the murderers.

Since the above events took place at a time when there was close
cooperation between the FBI and the LAPD, and Elmer Pratt was "targeted
for neutralization", this case needs to be very carefully scrutinized.

The effect of COINTELPRO has been to destroy confidence in the
bona fides of the FBI in all its dealings with Elmer Pratt. The
information about the second suspect may have the same effect with
regard to the LAPD. For this reason alone the case includes issues
of fact which the state and federal government should look into.
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CHAPTER III

The FBI and the American Indian Movement
— T fierotall ifidian Movement

A, Investigation and Surveillance by the FBI

In 1972 the FBI considered that its domestic security jurisdiction
empowered it to investigate any individual who "is affiliated with,

or who adheres to, the principles of [an organization/ which has as
an objective" the violent overthrow of the government or "other

criminal activity detrimental to the national defence'. (1) Church
points out that the purpose of the investigations was more than
obtaining "evidence for a prosecution". (2) The FBI's position was that

"subversive activity . . . often does not clearly involve violation
of a specific section of a specific statute." (3)

An examination of general FBI practice in investigating groups
and compiling dossiers on individuals and their political activities
1s not being made in this report except insofar as this seems relevant
to particular cases of imprisonment. It is pertinent as background
information however that, in the name of internal security, the FBI
had kept dossiers on those it regarded as "agitators of all types'. (4)
And as far as some secret action was concerned. Church reported that
"the FBI resorted to counter-intelligence tactics in part because its
chief officials believed that the existing law could not control the

activities of certain dissident groups, and that court decisions had
tied the hands of the intelligence community.'" (5)

The criteria for FBI investigations had officially excluded
"mere dissent and opposition to governmental policies in a legal
constitutional manner". (6) But practice seems to have been
ambiguous. (7) Although agents in the field were instructed to "show
the potential threat; not [just/ anti-Vietnam or peace group sentiments
[that do not reveal] advocacy of violence or unlawful action", (8)
the dividing line between political expression (however militant) and
overt incitement to violence appears to have been blurred. The former
1s protected by the First Amendment to the United States Constitution,
In 1972 the FBI admitted that individuals were investigated even though
they did not "realistically pose a threat to the national security". (9)

Shortening the list to those "who were an actual danger now" (10) is
sald to have reduced it by two thirds. (11)

The question raised at the end of this chapter is straightforward
~~ what conclusions can properly be drawn when it is shown that the FBI,
while conducting a domestic intelligence investigation of a "targeted"
political group, has acted improperly and apparently attempted to
prejudice the right to a fair trial of individual members of the group

charged with serious offences? Cases referred to in this chapter are
of prosecutions of AIM members.

P— Y —— —— —. P — S— — ———— ——.  ———
— e — e — T —rE————— . E— . —— . E—
o —— i -—-——.-—....—...—,.-.—---...—._..—-..T—.--.- - T R iy T TE——— — - T —



- - -— -— - - - n - e — [ — - - - fE— — - - e . e L — S N Syl e e e - b ———— e B - e e e e e ey e el e . . e R S N [ — — e Bl . b gy e ¢ e e - — - - E————
e ——— e By el A = ey ——r ———re— - T — i Ty o e N g —
) H r . n ———— i
] . (] .
- - - - - - - - - : . |
e e— — —— .[—-..-ll-.-ﬁ--r-—l-l-h-.-—l-—- A g P m w w1 Ak o —ag P E i P g, nln - - i - ; ’ -
'

AIM has been kept under surveillance by the FBI; but on 17 March
1976 the FBI Director wrote that a "search of our central records
reveals no information concerning the establishment of counter-

intelligence disruption programs against the American Indian Movement." (12)

preliminary investigations . . . using established sources.
[They had been allowed] on the theory that even if there was

no specific information linking the /[targets] to violent
activity, their active participation in movements that had some

violent members was enough to suggest that they too, might turn
to violence." (22)
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The FBI has investigated AIM. In March 1979 David A. Brumble, the

FBI Special Agent in charge in Minneapolis, wrote to the Minneapolis

Tribune as follows: An example of such a "Predication for Investigation" was an

exhibit in the case of Richard Marshall, (23) which appears to

indicate that all members and supporters of AIM were investigated by

the FBI in 1975. A further documentary exhibit in the case reveals

that Richard Marshall who "was arrested 3/1/75 [as a] suspect in a

shooting [is under investigation indicating that he/ is engaged in

activities which could involve a violation of Title 18, US Code,

Section 2383 (rebellion or insurrection) or 2384 (seditious conspiracy).'" (24)

"The FBI does in fact investigate the American Indian Movement
under the authorisation and guidelines issued by the Attorney-
General of the United States. Although this does not mean that
each and every individual member of associate is subject to any
investigation it should be clearly understood that the FBI would
be remiss in performing its job if it did not investigate the
activities of the American Indian Movement." (13)

, ) _ These documents seem therefore to establish at least two matters:
Practice 1n this area can perhaps be best understood with 1973 as

the starting point. In May 1973'FBI fie}d ogfices.were told that the E (i) all members and supporters of AIM were investigated by the
"chief statutes'" on which domestic security investigations should be based f

FBI in 1975;
were those covering rebellion or insurrection (18 US Code 2383), (14) ﬁ o _ ’ ' o . _
seditious conspiracy (18 US Code 2384), (15) and advocating overthrow R (ii) they included Richard Marshall specifically before his trial

of the government (18 US Code 2385). (16) These standards brought the Q for murder (see below).
following within the ambit of FBI investigations: .

The text of the "predication" document was as follows:
(1) any group or movement known to engage in or advocate ,

activities aimed at over throwing, destroying or undermining i Predication for Investigation of Members and Supporters of AIM

the Govermment of the United States, or any of its sub- This investigation is based on information which indicates that
divisions, by means prohibited under the above statutes; (17) the subject is engaged in activities which could involve a

(i1) any person "reported to be engaged in activities" which might % violation of Title 18 US Code Section 2383 (rebellion or
result in a violation of the above statutes: (18) g 1nsurrection) or 2384 ( seditious conspiracy), as indicated

hereafter. The subject has been identified as being actively
1nvolved in militant activities of the AIM. Since January 1973,
_; AIM has been actively involved in demonstrations and violent
(iv) anyone who was "actively supporting the goalg" of such a ; confrontation with local authorities in SCOttSbluff, Nebraska,
movement which had no formal membership_ (20) % and the Rapid City and Custer areas of South Dakota. From
5 February 27 through May 8, 1973, AIM leaders and members and their
At that time a 90-day preliminary investigation was allowed, based 5 supporters occupied the community of Wounded Knee, South Dakota,
on evidence that the person concerned was in touch with groups or by force of arms taking a number of the community's residents as
individuals being investigated themselves. (21) A full investigation : hostages. Before surrendering to federal authorities, they
according to the above criteria would follow if this preliminary work ; engaged in numerous violent and destructive acts and gunfire was
revealed facts coming within (i) - (iv) above. ; exchanged with federal authorities resulting in the death of two
3 of the insurgents.'" (25)

(1ii) any "current active member" of an organization or movement
under investigation; (19)

One commentator has said that these standards did not make a great a
deal of difference in practice: E This document had 3 March 1975 stamped on it. (26) A number of
& AIM leaders had reportedly been arrested on 1 and 2 March. (27)
"From the point of view of agents in the field the changes made
little difference. They now had to secure headquarters' approval
for each full investigation and attach a brief statutory
‘predication' to their request. But once they satisfied these
formalities, they were free to continue the same kinds of

investigation as before. The FBI still could conduct sweeping
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On / July 1976 the then Director of the FBI, Clarence Kelley, stated
that AIM "is a movement which has fine goals . . . many fine people
and . . . as its general consideration of what needs to be done,
something that is worthwhile and . . . is not tabbed by us as aun
un-American, subversive or otherwise objectionable organisation." (28)

Although so described by Clarence Kelley, AIM has featured in the
"FBI Domestic Terrorism Digest", a document which summarizes "the
possibilities of terrorist activities and report/s/ on some of their
activities." (29) The digest is issued in the regular course of FBI
business and is distributed, according to Clarence Kelley, "in places
throughout the country where it is felt that it is informative". (30)
The word "terrorism" in the title means "activities which in this

context could lead to violence or possibly to the violent overthrow
of the government.'" (31)

This seeming contradiction, (32) particularly in view of the
judicial opinions reproduced in this report stating that AIM is now
working responsibly within the system, prompts the question: is the

FBI investigating citizens whose activities do not in fact threaten
the domestic security of the USA? (33)

Pre-1976 practice seems relevant:

"What went wrong in the past, and what led to the low productivity
of FBI domestic intelligence investigations before 1976, was the
Bureau's use of such sweeping terms as 'subversion', 'sedition',
and 'overthrow of the government' to define the scope of its
inquiries. Instead of concentrating on cases in which individuals
or groups had a record of violence or were likely to use violence
in the near future, the FBI investigated people because of their
adherence to revolutionary or extremist ideologies. The Bureau
did so, at least in part, because of the vague and outdated
sedition laws that had remained on the books for decades . . . (34)

"Until 1976, the FBI could rely on these sedition laws as a mandate
for sweeping domestic intelligence investigations. They went far
beyond looking for information about terrorists, unless the concept
of terrorism is stretched to encompass the political beliefs and
associations of people who support revolutionary or totalitarian
ideologies. It is no wonder that the FBI's investigations failed
to contribute very much to the achievement of tangible law
enforcement objectives.'" (34A)

In 1976 FBI practice became defined by new guidelines regulating
domestic security investigations and the use of informants and including

instructions as to when investigations might be started.

The 1976 guidelines indicate that the FBI is concerned about

"activities" rather than advocacy of political ideas. Full investigations

require "'specific and articulable facts giving reasons to believe" (35)
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that an individual or a group is, or may be, engaged in activities
which involve the use of force or violence, and which "involve or

will involve the violation of federal law" (36) for certain purposes
includings

(i) overthrowing state or federal government; (37)

(11) substantially impairing the functioning of state or

federal government in order to influence US government
policies or decisions: (38)

(11i) depriving people of their civil rights under the
constitution, laws or treaties. (39)

The guidelines specify that "all investigations undertaken through
these guidelines shall be designed and conducted so as not to limit the
full exercise of rights protected by the Constitution and law of the
United States." (40) Preliminary and limited investigations are
permitted as a method of checking and verifying initial information

and seeing if there is a "factual basis for opening a full investigation". (41)

In late 1976 the domestic security section of the FBI decided to
discontinue investigations of ordinary members of organizations;

investigations were to be confined thereafter to organizations and their
policy-making members. (42) Richard Marshall and Leonard Peltier, whose
cases are considered in this chapter, were two such people.

The fact that the investigation of rank and file members was ended
did not necessarily mean that the names and activities of AIM members
and supporters were no longer included in investigation reports and
file indexes. (43) FBI headquarters did, however, advise field offices
not to record what was said by individuals when exercising their right

to freedom of speech, (44) and to get instructions from headquarters
1f any questions arose with regard to this. (45)

It was, however, considered "pertinent to the Lnvestigation of an
organisation to maintain records concerning membership, public utterings,
and/or other activities" of the organization. (46) Herein would seem
to lie the distinction between AIM and "each and every 1ndividual
member and associate", (47) as well as between current practice and
practice at the time of the "predication" document in Richard Marshall's
case. This will be discussed later in this chapter.

B. Chronology of Events

The following is the chronology of some of the events relevant to the
discussion of cases which appear in part C.

1 March 1975 Murder for which Richard Marshall was

convicted. Richard Marshall arrested.
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3 March 1975

June 1975

January 1976

February 1976

23 February 1976

24 February 1976

10 March 1976

22 March 1976

6 February 1976

25 March 1976

29 March 1976

31 March 1976

1 April 1976
2 April 1976
6 April 1976

/7 June 1976

17 July 1976

15 December 1976

Date stamp on the '"Predication for
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