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THE DEATH PENALTY

addenda and update to the
Amnesty International report
published 26 September 1979

The Amnesty International report The Death Penalty mainly concentrates
on the period from 1973 to 1976. It also takes into account major trends
up to the end of 1977.

The information contained in this addenda and update covers significant
developments from the end of 1977 up to mid-1979. Mention is made
only of countries in which Amnesty International is aware of changes in
legislation affecting the death penalty, or new patterns in its use.

International and regional initiatives
On 8 April 1979 the International Executive Committee of Amnesty International

cabled United Nations Secretary General Dr Kurt Waldheim requesting him to
convene an emergency meeting of the United Nations Security Council to halt
the resurgence of executions and political killings throughout the world. At the
same time Amnesty International publicly called for an international moratorium
on executions.

Thomas Hammarberg, Chairperson of the organization’s International
Executive Committee, stated: “We are urging the UN Security Council to take
emergency action for two reasons. We want the death toll to stop. And we are
appalled by the fact that death sentences have been carried out or handed down
‘in the face of an unprecedented expresssion of world opinion on behalf of the
victims.”

“We unequivocally condemn each death sentence and each killing as a denial
of the purposes of the Charter of the United Nations and a violation of the
human rights and fundamental freedoms proclaimed in the Universal Declaration
of Human Rights,” he said.

The Amnesty International statement drew attention to people in 12 countries
who had been sentenced to death, executed, assassinated or found dead in the
previous week. The dead included the former Prime Ministers of Iran and Pakistan,
10 political prisoners in Mozambique, five blacks in South Africa, five Nigerians,
and individuals executed in Trinidad, the Soviet Union and the United States
of America.

Amnesty International said it also opposed political murders committed by

government agencies or opposition groups. Recent victims of political murders
had included:

— British member of parliament Airey Neave, the Conservative Party spokesman




on Northern freland, who was assassinated by a bomb in his car at the House
of Commons in London:

Salvadorean industrialist Ernesto Licbes, the Honorary Consul of Israel, killed
by the guerrilla organization FARN in El Salvador;

. a Guatemalan trade union leader and four other victims ol assassination whose

bodies were found in Guatemala City on 6 April. All the corpses bore marks
of torture and knife wounds.

Council of Europe

Since the writing of the Amnesty International report, there have been significant
trends within the Council of Europe towards complete abolition of the death
penalty throughout the European Community. During the meeting of the
Council’s Legal Affairs Committee in June 1979, a Swedish member of parliament,
Carl Lidbom, submitted a report recommending that the Council take a stand on
the issue of the death penalty. No vote was taken at the meeting but after the
discussion the committee chairman, British member of parliament, Percy Grieve,
said that “there had been a clear majority for abolition™.

The Legal Atfairs Committee will meet again in September 1979 and is
expected to prepare a draft resolution on the question of the death penalty for
submission to the Parliamentary Assembly meeting in October.

During the past 10 years the death penalty has been completely abolished in
Denmark, Finland, Luxembourg, Norway, Portugal, Sweden and abolished for
peace time offences in Malta, Spain and Switzerland. To Amnesty International’s
knowledge the death penalty has not been re-introduced in any country of
Western Europe except Belgium where the number of offences punishable by
death has been increased. The practice of executions in Western Europe shows a

similar downward trend and is now limited to only three countries: France,
Greece and Turkey.

Afghanistan (the Democratic Republic of)}

On 27 April 1978, the People’s Democratic Party government led by President
Noor Mohammad Taraki came to power through a takcover in which several
hundred people died. Sardar Mohammed Daud, who had been President of
Afghanistan since 1973, and 16 members of his family were killed during these
events, Kabul Radio announced that Sayed Abdullah (the Vice President),
Ghulam Haider Rasooli (the Defence Minister), Abdul Kadir Nuristani (the
Minister of the Interior) and General Mohammed Musa (Chief of the Air Force),
had been executed in the days following the government takeover. Three more
army officials, General Abdul Khaliq, General Rokay Soleiman and General
‘fahya Nawrooz were reported to have been summarily executed in the Ministry
of Defence on 28 April 1978. Amnesty International has also been reliably
informed that Wahid Abdullah, (former Minister of Foreign Affairs), was
executed on or around 30 April 1978. As far as Amnesty International is aware,
none of those executed in the days following the 27 April 1978 government
takeover had been tried by a court of law.

In Afghanistan the death penalty cannot be imposed for criminal offences.
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However, there have been several reports in the international press quoting
opposition sources as stating that, in late 1978 and carly 1979 “scores of political

prisoners” were being summarily executed by firing squad, after having b_ecn
taken away from Kabul prisons (Sunday Telegraph. London, 4 January 1979),
Amnesty International has not been able to assess whether such general

reports are accurate. However, Amnesty International has the names of more

than 10 political prisoners whom it believes have been Killed or summarily
executed without any form of trial while in the.custody of the government.
Among them are a former Minister of Justice in President Daud’s government, a
Professor of Anthropology at Kabul University, and former Prime Minister
Mohammed Moosa Shafiq, all of whom were arrested after 27 April 1978.
Amnesty International has also received dozens of reports of family members
of other political prisoners from whom no news has been received since their
arrest last year, and whom family members fear to have been killed while in
custody.

Angola (People’s Republic of)

On at least three occasions in December 1978, Angolan radio announced that
supporters of two opposition movements, UNITA (Unido Nacional para a Inde-
pendencia Total de Angola) and FLEC (Frente de Libertacdo do Enclabe de
Cabinda), had been paraded at public rallies and sentenced to death by acclaim.
On the first occasion, five alleged UNITA members were condemned to death
by firing squad at a mass rally held in Lobito on 3 December 1978. A week later,

other UNITA members were condemned at a rally in Huambo and in Cabinda
a crowd sentenced a group of five FLEC supporters to be shot.

Argentina (the Republic of)

Although in Argentina the death penalty was re-introduced in 1976 (by decrees
passed in March and June), it was never formally applied until March 1979,
when a court sentenced to death by firing squad a man accused of a double
murder. (In this case an appeal has been lodged.) This is the first death sentence
to be officially imposed in Argentina since the 1930s: it concerns a crime
passionel that has no political connotations.

China (People’s Republic of)

New legislation was adopted on 1 July 1979 by the Fifth National People’s
Congress (China's parliament) which discussed and approved a revision of the
laws for the first time since the 1960s. Article 43 of the new Criminal Law states:
“the death penalty is imposed only for the most heinous crimes. In the case of
an offender who should be given the death penalty, if immediate execution of
the death penalty is not mandatory, a two-year reprieve may be pronounced
simultaneously with the death sentence. . .” The new Law on Criminal Procedure
also specifies that a death sentence shall be approved by the Supreme People’s
Court and carried out within seven days after the Supreme People’s Court issues
an order to that effect.

Commentaries published in the Chinese official press about the new legislation
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stressed the importance of distinguishing between people who are “reactionary
in political thinking™ and those guilty of criminal acts, implying that the first
catepory should not be executed. In connection with this, a woman named
Zhang Zhixin, who was executed in 1975 on political grounds, was portrayed as
a heroine in the Chinese media. Zhang Zhixin, who was 45 when she was executed,
was arrested in 1969 for criticizing the former Defence Minister Lin Piao (who
disappeared later in 1971) and the “gang ol tour”. She was executed six years
later tor refusing to recant. The press stressed that *“‘even if she was a ‘counter-
revolutionary’, she did not murder anyone, she did not commit arson, nor did
she incite or organize people to make trouble . . . what she did . . . was honestly
express her political viewpoint™. The People’s Daily of 13 July 1979 also
commented on the “‘red terror” of the Cultural Revolution: “What was the

result? Fuacts prove that many of those who were attacked or killed were innocent
Party members, cadres or people’.

Djibouti (the Republic of)

Djibouti, which gained independence from France in 1977, is a retentionist
jurisdiction, though Amnesty International knows ot no instance of executions
since independence.

On 29 March 1979, Amnesty International called on President Hassan Gouled

Aptidon to conduct an inquiry into the death under torture of Omar Mohammed,
a soldier who died carlier that month while in pre-trial detention.

Ethiopia

There has been no new legislation since 1977 aftfecting the use of the death
penalty. However, the practice appears to have changed. From about June 1978
or earlier the powers given to tribunals of urban dwellers associations (kebelles)
and peasant associations to impose the death penalty for counter-revolutionary
offences were administratively withdrawn. The state thus restored to itsell the
exclusive judicial power to impose and carry out the death penaity through
civilian and military courts. The number ol executions by these processes is not
known. Nevertheless there were continuing reports during 1978 and 1979 of
killings outside the framework of law carried out by the security forces against

political opponents of the government, though at a reduced rate relative to late
1977 and early 1978,

Indonesia (the Republic of)

On 14 September 1978, the first execution of a common murderer in Indonesia
was carried out by firing squad. The executed man, Husin bin Umar, had been
convicted and sentenced to death in 1967. There are 41 persons at present
known to be under sentence of deuath in Indonesia. Of these, nine are under
sentence of death on criminal charges, 31 because of their alleged involvement in
the 1965 coup and one tor alleged activities on behali of the Moslem Kommando
Jihad (Holy War Command).

The maximum penalty for murder in Indonesia is death. This corrects the

statement on page 82 of the report that *The maximum penalty for murder
remains life imprisonment ™.

Iran (the Islamic Republic of)

After the revolution of lFebruary 1979 special courts known as “lslamic
Revolutionary Tribunals™ were established in Iranian cities to wry persons who
had held positions of authority under the Shah. Charges related not only to the
torture and Killing of dissenters and demonstrators, but also to being actively
involved in the running of the country under the Imperial government. By 1 May
1979 approximately 160 people had been reported executed by firing squad.

The indictments made reference not only to secular offences, but also
included religious concepts of Islamic law, such as ‘“‘corruption on earth”™
Mofsed-e-Fel’Arz. Sura 5 verse 36 of the Qu'’ran (translation by Abduliah Yusuf
Ali) reveuals that “‘the punishment of those who wage war against God and His

Apostle and strive with might and main for mischiet through the land is
execution . . . or exile from the land. . ..”

In come cases however detendants were only charged with “corruption on
earth™ as ‘‘their crimes [were| well enough known”, (Lrtelaat newspaper,

Teheran, 13 March 1979). Examples included the cases of 12 people among
whom were an army and police officer, a *“‘theoretician of the previous regime™
and a torturer. They were executed on |3 March.

The tribunals, which were created by the Islamic Revolutionary Council,
initially operated without specific procedural rules. On 5 April 1979 a set of
regulations was promulgated under which they were given jurisdiction to try
“civil and political offences such as murder, torture, imprisonment of innocent
Iranians, [acts undertaken to strengthen] the influence of foreigners {in Iran]
or the disgraceful Pahlavi regime . . . ruining the economy . . . taking part in
armed attacks . . . implementing programs against the national and public
interest . . . or any [similar] abuse against the people”. The tribunals also
exercise jurisdiction over sexual offences such as homosexual rape.

The three-member tribunals are chaired by a religious judge whose word
on all questions is apparently final. Many trials have been summary in nature
and no adequate opportunity is atforded to prepare a defence. The sentences,
none of which are stated in the regulations to be mandatory, include the death
penalty. Acquittals have occurred.

Although the trials are normally carried out in secret, some foreign journalists
have very occasionally gained access to trials in Teheran and the provinces. Local
correspondents reported on 13 March that the chief government spokesman,
Vice Premier Abbas Amir-Entezam had said that the trials were held in camera
“for security reasons”, and to preclude the “secrets revealed doing any damage”.
However, some trials are extensively covered by the local media.

No appeal is allowed from the sentences of the revolutionary court though
one case is of particular note: on 22 April 1979 local correspondents reported
the case ol a condemned conscript in Kermanshah which, according to Kavhan,
was sent to Qom for review by Ayatollah Khomeini after fellow conscripts
physically prevented the prisoner from being transferred to the place of execution
and threatened to take hostages in an attempt to publicize what in their view
was an erroneous verdict. Amnesty International knows of no similar cases but
the concern that the procedures being applied could result in the execution of
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persons guilty of no crime even under present standards is not infrequently
voiced.

Regulation 33 provides that sentences pronounced by the revolutionary
tribunals prior to the coming into lorce of the regulations themselves remain
valid. llustrative of this are the cases of two persons convicted of murder by
the Isfahan Revolutionary Tribunal. The three men, identified as an internal
security chief, a SAVAK interrogator and a constable, were sentenced to death
on 17, 18 and 22 March respectively. The regulations were promulgated on 5
April, the sentences were then confirmed by the Chief Revolutionary Protector
in Teheran and the men taken to the firing squad on 6 April (Kayhan 7 April).

Iraq (the Republic of)

Two new capital offences were introduced in mid-1978. It became a capital
otfence for any serviceman who retired from, or left, the armed forces for any
reason after 17 July 1968 to join or work tor any party or political grouping
other than the Ba’ath Party.

It also became a capital offence tor anyone to enlist to another party or
political grouping anyone with an organizational relation with the Ba’ath Party
while knowing of his previous relation with that party, This is an amendment to
article 200 of the penal code. There have been two previous amendments to this

article, one in 1974 (see Report) and one in 1976 which makes it a capital
offence for anyone who leaves the Ba'ath Party to join or work for another

party or political grouping,
There is no information available as to whether anyone has been sentenced to
death or executed under this new legislation.

Israel (the State of)

On 29 April 1979, in the aftermath of several violent incidents which followed
the signing of the lIsrael-Egypt peuace treaty, the Israeli cabinet sanctioned the
use of the death penalty for “acts of inhuman cruelty”. This overturned a 1967
Labour government decision that the death penalty would no longer be carried
out, despite remaining in force under several provisions of the Defence Emergency
Regulations, the Nazi and Nazi Collaboration Law (1950), the Crime of Genocide
Law (1950) and for the crime of treason under the Penal Law (1957).

Luxembourg (the Grand Duchy of)

In the spring of 1979 the death penalty was abolished in law for all crimes in

time of peace and war. The death penalty is still retained under the constitution,
which will be amended to bring it in line with the law.

Madagascar (the Democratic Republic of)

Amnesty International knows of no exccutions in Madagascar during the period
under review but in November 1977 special tribunals were created to deal with
bandits, and were empowered to impose the death penalty. Defendants’ fegal
rights are restricted and they have no right of judicial appeal. .

Malawi (the Republic of)

According to information received by Amnesty [nternational at least 35 people
were hanged in Malawi during the first four months ot 1979,

Malaysia (the Federation of)

In December 1978 the Privy Council in London granted an appeal against the
validity of the Essential (Security Cases) Regulations based on the contention
that they were subsidiary to the Emergency (Lssential Powers) Ordinance of
1969 which should have lapsed once Parliament reconvened in 1971, In January
1979, Parliament passed the Emergency (Essential Powers) Act enacting the
1969 Ordinance and all subsidiary legistation including the 1975 Regulations.
The President of the Malayan Bar Council, which had advised its members to
refuse to handle cases tried under the 1975 Regulations, called the retrospective

legislation “‘il-advised”. In December 1978, 44 persons were reportedly in prison
sentented to death under the 1975 Regulations.

Mozambique (the People’s Republic of)

The Mozambique government introduced the death penalty in February 1979

following sporadic acts of sabotage in Maputo and other towns. Under the new
criminal code issued on 28 February, crimes such as treason and acts of terrorism
or sabotuge involving loss of life were made capital offences. The first executions
under the new law were carried out in Maputo on 1 April 1979 when 10 people
convicted of espionage and treason before a Revolutionary Military Tribunal

were shot by {iring squad. Another 13 executions had been carried out by the
end of May 1979,

Nigeria (the I'ederal Republic of)

The death penaity is retained in the new constitution due to come into force on
| October 1979, the date of the planned return to civilian rule.

Public executions of those convicted under the Armed Robbery Decree were
suspended in October 1978, but resumed in March 1979, after a public outcry
against a new wave of violent crime in the capital Lagos.

Norway (the Kingdom 0 f)

In May 1979 Norway abolished the death penalty for all crimes in time of peace.
and war,

Pakistan (the Islamic Republic of)

On 4 April 1979 former Prime Minister Z.A. Bhutto was hanged in Rawalpindi
Jail despite the tindings of three of the seven judges ot Pakistan’s Supreme Court
that the prosecution had *failed to prove guilt beyond reasonable doubt™ in his
case. Execution of the death sentence under such circumstances is, as far as
Ammnesty International is aware, unprecedented in Pakistan,

An Amnesty International delegation. which had attended Mr Bhutto's review
petition before the Supreme Court found there were legal grounds for
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commutation of the death sentence that were particularly strong in Mr Bhutto's
case, as he had been convicted on the basis of unconvincing evidence. (He had
been convicted solely on evidence supplied by accomplices, which is normally
not sufficient tor conviction without substantial corroboration.)

Mr Bhutto was executed soon after all legal remedies had been exhausted,
whereas the clemency petitions of his four co-accused, who had been sentenced
to death with him, were *'still being reviewed™ by the government as of the time
of writing (May 1979).* Considering the unsatistactory nature of Mr Bhutto’s
trial, and the evidence produced against him, there will always remain a strong
suspicion that political factors only were responsible for the decision by President
Zia-ul-Haq to execute Mr Bhutto, and that a miscarriage of justice occurred,

Mr Bhutto’s execution was one of around 800 which, according to the then
Law Minister AK. Brohi, occur in Pakistan every year (Dawn 8 February 1979).
This figure puts Pakistan among the countries with the highest number of yearly
executions in Asia, and reports in the international press of February 1979 stated
that President Zia-ul-Haq had dismissed all clemency petitions in death penalty
cases since assuming oftice. Of particular concern to Amnesty International is
the fact that among the hundreds of executions being carried out in Pakistan
every year, many are those of civilians who are tried and convicted by military
courts. These courts apply summary rules of evidence and many of the civilians
accused cannot appeal to ordinary courts of law against a death sentence.

On 22 March 1978 three civilians were hanged outside Camp Jail Lahore,
after having been found guilty by a military court of charges of kidnapping and
murder. The executions were carried out publicly and were the first public

hangings to occur for many years in Pakistan. They were also the first to occur
under the present government.

Peru (the Republic of)

In a 307-article constitution drafted and approved by Peru’s Constituent
Assembly during its final session in the second week of July 1979, the death
“penalty was abolished for all offences in peace time. The penalty has been retained
solely for cases of people convicted of treason in time ol war. The new con-
stitution will come into force in July 1980 when a civilian government takes
over from the current military administration.

Rhodesia [ Zimbabwe]

In September 1978 the Transitional Government introduced martial law through-
out much of Rhodesia. The regulations which were introduced made provision
for the establishment of special courts martial with jurisdiction to try any person
charged with offences relating to the guerrilla war. These courts martial were
empowered to impose any sentence--including the death penalty—so long as it
did not exceed the maximum sentence which could have been imposed by the
high court. A Review Authority was also set up to review all death sentences

* On 24 July 1979 the four men convicted with Mr Bhutto were hanged—two in
Rawalpindi District Jail and the others in prisons in Lahore and Faisalabad.
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imposed by special courts martial. However, the composition and membership of
the Review Authority is not known and its meetings are held in camera. Martial
Law Regulations have subsequently prohibited judicial review of death sentences
imposed by special courts martial.

No official figures are available to indicate how many people have been sen-
tenced to death and executed since the introduction of martial law. In practice
it 1s known that most defendants appearing before special courts martial are not
legally represented, and it is widely suspected that the courts martial tend to
impose more severe sentences than the high court would have done. It is known
also that gross irregularities have occurred during the trials of a number of
people sentenced to death by special courts martial, and such irregularities are
thought to have been caused largely by a lack of legal training on the part of
those military and other officials who preside at the courts martial.

[rollowing the conclusion of the internal settlement agreement on 3 March
1978, it was widely reported that Bishop Abel Muzorewa and Reverend
Ndabaningi Sithole had intervened effectively to end political executions in
Rhodesia. However, further executions are known to have taken place within a
short time of the 3 March 1978 agreement. Executions have also been carried
out since Bishop Muzorewa became Prime Minister in June 1979,

Rwanda (the Rwandese Republic}

President Juvenal Habyalimana commuted all death sentences on 8 January 1979

to mark the formation of a new government and his re-election as president after
a national referendum.

Singapore (the Republic of)}

In 1978 death sentences against persons convicted under the amended Misuse of
Drugs Act were carried out for the first time. Teh Sin Tong and Teo Hock Seng
were hanged in April and August 1978 respectively. Both had been convicted on
drug trafficking charges. At least 20 persons had been sentenced to death under
the Drugs Act as of May 1979, Among them was Siti Aminah Binto Jaffar, a 19-
year-old Malay girl, who was found guilty in August 1978 of abetting her boy-
friend in the trafficking of heroin.

On 11 May 1979 three men convicted of armed robbery were hanged. The
three were sentenced to death for illegal use of firearms—a capital offence in
Singapore—although no injuries were sustained during the robbery.

Somalia (the Somali Democratic Republic)

Seventeen people were executed on 26 October 1978 after being convicted by
the National Security Court of “endangering the unity, freedom and security of
the nation”. They were originally charged with aitempting to overthrow the
government during the abortive coup attempt of 9 April 1978, in which 28
people were Kkilled. All except one of those condemned were military officers.
They were permitted legal representation, and had access to their relatives. They
were executed in public in Mogadishu, the capital, six weeks after the verdicts
were given, following confirmation of verdict by the Head of State.
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Spain ( the Spanish State)

In Decemmber 1978 the death penalty was abolished in Spain for all crimes
committed in time of peace. It was retained under military justice for specific
offences committed in time of war. The death penalty had previously been
abolished only under civilian law in the new constitution introduced inJuly 1978.

South Africa (the Republic of)

On 16 January 1979 the Minister of Justice reported in parliament that a total
of 132 executions had been carried out in South Africa during 1978. One of
those executed was white. All those executed were people who had been
convicted of criminal offences.

On 6 April 1979 the execution of Solomon Mahlangu took place at Pretoria
Central Prison. Mahlangu, 22, was convicted and sentenced to death in March
1978 on charges of murder and on charges under the Terrorism Act. These
charges arose out of his participation in an incident in Johannesburg in June
1977 which resulted in the death of two white civilians. The execution of

Mahlangu was the first execution for a politically-related offence since the mid-
1960s.

Taiwan (the Republic of China)

At the end of May 1979 Wu Chun-fa (alias Wu Tai-an}, an alleged “‘communist
spy”’, was executed in Taipei by firing squad. He was sentenced to death in April
on conviction of **plotting to overthrow the government by violent means’ . This
was the first political execution known to have been carried out in Taiwan in the
past five years.

Tanzania (the Union Republic of)

On 30 March 1978 Vice President Jumbe commuted three death sentences
imposed in the 197374 Zanzibar treason trial. All remaining prisoners convicted
at that time were freed in December 1978 after serving sentence, with full
remission for good conduct. Death penalties imposed in absentia on four other
Zanzibaris who were held under administrative detention on mainland Tanzania
since 1972 were not formally commuted, although these four and other
detainees were freed in April 1978 by President Nyerere. It is believed however
that the ruling Zanzibar Revolutionary Council does not intend to proceed with
these sentences if the persons concerned were to return to Zanzibar.

Uganda (the Republic of)

On 12 April 1979 the new government of President Yusuf Lule was sworn into
office by the new Chief Justice, after the capture of the capital Kampala by the
Tanzanian army and Ugandan exile force. The new government repealed decrees
of President Amin creating special military tribunals empowered to impose the
death penalty for a wide range of security and economic offences. Many people
are believed to have been executed after summary trial by these tribunals during
1978 and 1979, including civilians refusing to be conscripted to tight the

1]

liberation forces. In April 1979 all surviving prisoners, political and non-politicat,
were freed by the liberation forces, including a number of convicted murderers.
The new government has stated its desire to retain the death penalty for the
same offences as under previous civilian rule. It has also announced its intention
to prosecute through the civil courts those members of the security forces and

ol!wr officials of the previous administration against whom it has sufficient
evidence to charge them with specific offences under the Uganda penal code.

The government has sought the extradition of several former officials who had
tled the country to face charges of murder.

United Kingdom of Great Britain and Northern Ireland (the)

(_)n 19 July 1979 the House of Commons, in a free vote, defeated a motion
introduced by Conservative member of parliament Eldon Griffiths that *‘the

sentence of capital punishment should again be available to the courts”. The
motion was defeated by 362 votes to 243 votes.

United States of America

On 1 May 1979 the laws of the following states provided for the death penalty
for aggravated murder: Alabama, Arizona, Arkansas, California, Connecticut,
Delaware, Florida, Georgia, ldaho, lllinois, Indiana, Kentucky, Louisiana,
Maryland, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire,
New Mexico, New York, North Carolina, Oklahoma, Oregon, Pennsylvania,
South Carolina, South Duakota, Tennessee, Texas, Utah, Vermont, Virginia
Washington, Wyoming. |

The following states were without death penalty statutes: Alaska, Colorado,
Hawaii, lowa, Kansas, Maine, Massachusetts, Michigan, Minneapolis, New Jersey,
North Dakota, Ohio, Rhode Island, West Virginia, Wisconsin. In some of these
states the legislature is considering re-introducing the death penaity.

‘On 20 April 1979, 494 persons, nearly halt of whom are members of racial
minorities, were under sentence of death in 23 states. This figure included five
women. Over 80 per cent of these prisoners had been sentenced in the courts
of the 11 southern states of the old Confederacy: the largest death row
populations being in Florida (125), Texas (108), Georgia (76) and Alabama (41).

Two further states have now provided that the death penalty be carried out
by lethal injection: Idaho and New Mexico; bills to this effect have also been
introduced elsewhere.

The execution of Mr John Evans in Alabama scheduled for 6 April 1979 was
stayed at the last moment by US Supreme Court Justice William Rehnquist and
legal proceedings in the case are continuing. In Florida Mr John Spenkelink,
after having exhausted all avenues of appeal against the death sentence imposed
on him in 1973, was executed in the electric chair on 25 May 1979, Immediately
after the execution an Amnesty International mission to the United States
pleaded with Florida state officials for the commutation of death sentences
facing more than 130 prisoners on death row.

The US Congress continues to consider proposed federal legislation re-
introducing the death penalty for a larger range of offences of homicide.
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To Amnesty International’s knowledge, as of 30 May 1979, the following
countries had abolished the death penalty for all offences:

Austria Ecuador Luxembourg
Brazil Fiji Norway
Colombia Finland Portugal
Costa Rica Federal Republic of Germany Sweden
Denmark Honduras Uruguay
Dominican Republic Iceland Venezuela

Note: Legislation on the death penalty in both Australia and the United States
of America is under the jurisdiction of individual states. In both countries,
some states are abolitionist, others retentionist.

To Amnesty International’s knowledge, as of 30 May 1979, the following
countries had abolished the death penalty in time of peace, but retained it for
specific offences committed in time of war:.

Canada - Netherlands Spain

[taly Panama Switzerland
Malta Peru

To Amnesty International’s knowledge, as of 30 May 1979, the following states
retained the death penalty but were believed not to have conducted executions
in the period under review because of government policy:

Algeria Guyana Upper Volta
Belgium Ivory Coast
Greece Seychelles
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AMNESTY INTERNATIONAL is a worldwide movement which is
independent of any government, political grouping, ideology, economic
interest or religious creed. It plays a specific role within the overall spectrum
of human rights work. The activities of the organization focus strictly on
pPrisoners:

— It seeks the release of men and women detained anywhere for their
beliets, colour, sex, ethnic origin, language or religion, provided they
have neither used nor advocated violence. These are termed ‘prisoners
of conscience’,

- It advocates fair and early trials for all political prisoners and works
on behalf of such persons detained without charge or without trial.

— It opposes the death penalty and torture or other cruel, inhuman or
degrading treatment or punishment of all prisoners without reservation.

AMNESTY INTERNATIONAL acts on the basis of the United Nations
Universal Declaration of Human Rights and other international instruments.
Through practical work for prisoners within its mandate, Amnesty Inter-
national participates in the wider promotion and protection of human rights
in the civil, political, economic, social and cultural spheres.

AMNESTY INTERNATIONAL has over 2,000 adoption groups and national
sections in 37 countries in Africa, Asia, Europe, the Americas and the Middle
East, and individual members in a further 74 countries. Each adoption group
works for at least two prisoners of conscience in countries other than its own.
These countries are balanced geographically and politically to ensure
impartiality. Information about prisoners and human rights violations
emanates from Amnesty International’s Research Department in London.

AMNESTY INTERNATIONAL has consultative status with the United
Nations (ECOSOC), UNESCO and the Council of Europe, has cooperative
relations with the Inter-American Commission on Human Rights of the
Organization of American States and is a member of the Coordinating
Committee of the Bureau for the Placement and Education of African
Refugees (BPEAR) of the Organization of African Unity.

AMNESTY INTERNATIONAL is financed by subscriptions and donations
of its worldwide membership. To safeguard the independence of the organ-
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CONSIDERING that every person has the right freely to hold
and to express his convictions and the oblization to extend a
like freedom to others, the objects of Amnesty International
shall be to secure throughout the world the observance of the
Universal Declaration of Human Rights by:

..opposing by all appropriate means the imposition and
infliction of death penalties and torture or other cruel,
infeman or degrading treatment or punishment of prisoners
or other detained or restricted persons whether or not they
have used or advocated violence.

—from the Statute of Amnesty International

Amnesty International does not approve of and would not
defend any violent crime. However, it cannot regard the

death penalty other than as an anachronism and an act of
cold blood beneath the dignity of a modern state. . .

The limitation on the power of and potential for abuse
by the state follows from the recognition of the sacredness
of life free from the ultimate interference of a state-
imposed death penalty.

— from the amicus curiae brief submitted by Amnesty
International to the United States Supreme Court
in the case of Grege v. State of Georgia, 1976

.. .the main objective to be pursued in the field of
capital punishment is that of progressively restricting the
number of offences for which the death penalty may be
imposed with a view to the desirability of abolishing this
punishiment,

— from United Nations General Assembly Resolution
32/61 of 8 December 1977 on capital punishment
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PREFACE

by Thomas Hammarberg, Chairman, International Executive Committee, Amnesty
International

Amnesty International i1s committed by its Statute to oppose “by all appropriate
means the imposition and infliction” of the death penalty, on the ground that it
violates the right to life and that it is the most cruel, inhuman and degrading of all
forms of punishment.

An international Conference, convened by Amnesty International and held in
Stockholm in December 1977, marked the beginning of work on a world-wide
scale for the abolition of the death penalty. This Report establishes a basis—a
source of information—for that work.

It has been published to draw attention to the main points at issue in the
debate over whether the death penalty should be abolished or retained, and to
give detailed information about the extent to which the death penalty has been
used in the period under review. This is mainly 1973-76, but the Report does also
take account of the major trends in its use up to the end of 1977.

It considers both the judicial death penalty, decided upon by courts and en-
forced according to law, and extra-judicial execution—murder committed or ac-
quiesced in by government. Although there are differences between the two, both
involve the decision to deprive an individual of life. Indeed, as the Declaration of
Stockholm points out, “The death penalty is increasingly taking the form of un-
explained disappearances, extra-judicial executions and political murders.” (The
Declaration as a whole is Appendix A of the Report.)

Research for the Report involved work on both official and unofficial sources
of information and met with inescapable difficulties. The official information
which governments give to international organizations such as the United Nations
IS not always a model of accuracy or comprehensiveness: to counter this prob-
lem, Amnesty International wrote to embassies in London, asking if govern-
ments would provide information on the law and practice of the death penalty
In their own jurisdictions. Not all of them replied. Among those who did, some
stressed legal provisions, others actual applications of the death penalty or the
granting of clemency, and still others outlined the context in which the death
penalty should be seen in the country in question.

In short, the information available to Amnesty International was neither
complete nor consistent in emphasis, and its shortcomings are reflected in the
Report itself.

A further point in explanation: the Report argues the case for abolition:
it does not enter into discussion about alternatives to the death penalty. This is

deliberate, a recognition of the scope and complexity of the subject, not a refusal
to confront it.

Attitudes towards every aspect of the death penalty—and towards what might
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replace it—are shaped and reinforced by religious, social, cultural, even economic
influences. and many believe that their power and diversity rile out any world-
wide effort to achieve abolition. This is, in fact, not so. In December 1977, the
General Assembly of the United Nations confirmed its position on _“thc (legiral-
bility of abolishing capital punishment™; it also called upon the Sixth United
Nations Congress on the Prevention of Crime and Treatment of Offender§ (to be
held in 1980) to “‘discuss the possible restriction thereot™. This step 1S most
welcome. and Amnesty International hopes that it will lead to the United Nations
stating unambiguously that “the death penalty IS contrary to intemutio.nal law™.
In its Declaration. the Stockholm Conference recommended that this should
be done. N

The intention behind this Report—and behind the efforts to achieve abolition
of the death penalty which will follow it—is to stimulate thought, discussion and
action on the part of Amnesty International itself and other non-goyernmcntal
organizations, governments, individual experts and members of the public I]H‘F)th-
out the world. In the past, debate and action over the death penalty seem, In the
main. to have reflected the views and traditions of people in Western Europe and
the United States of America. One of the main aims of this Report is to broaden
the context in which the abolition of the death penalty is considered, so that it
takes in the legal and social systems of Africa, Asia, Latin America and other parts
of the world.

CHAPTER |

IN SUPPORT OF ABOLITION

“Everyone has the right to life, liberty and security of person . . .

No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.” — From the Universal Declaration of Human
Rights, proclaimed by the General Assembly of the United Nations on
10 December 1948

Amnesty International’s main ground of opposition to the death penalty is that
it i1s a cruel, inhuman and degrading punishment and a violation of the right to
life. There are, of course, other major objections to it and they will be discussed
a little later in this chapter. First, however, in order to put the abolitionist case
Into perspective, it is necessary to look at least briefly at some of the main argu-
ments in favour of retaining the death penalty. It is also essential to make the
point here that neither in this chapter, nor in the Report as a whole, is there any

attempt to survey in detail all the evidence and argument involved in the issue
of the death penalty.

The retentionist argument is often based upon the following points:

l. For particularly reprehensible offences, death is the only fitting and adequate
punishment.

2. The death penalty acts as a deterrent.

3. Those who commit certain grave offences must be put to death for the
protection of society at large.

Among the main arguments put forward by the abolitionist are:

. The death penalty is irreversible. Decided upon according to fallible pro-

cesses of law by fallible human beings, it can be—and actually has been—
inflicted upon people innocent of any crime.

. There is lack of convincing evidence that the death penalty has any more
power to deter than—say—a long period of imprisonment. Its deterrent
effect on rational offenders is highly questionable; it is even more so in the

case of offenders who are mentally ill, or who are impelled by violent
political motives.

. Execution by whatever means and for whatever offence is a cruel, inhuman
and degrading punishment.

To deal with these points in more detail:

I. The possibility of error

In all legal systems, the essential requirement should be for proof of guilt be-
yond -any reasonable doubt. In reality, it is possible for the outcome of any

trial to involve error. A number of factors may contribute to this, separately
or in combination:

(a) Inadequate or incompetent legal representation
Those who cannot afford to pay their own legal fees may consequently have to
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rely on the help of charitable organizations or on legal aid schemes which are at
times inadequate. Many people accused of capital oftences and unable to pay fqr
a defence lawyer of their own choice have been represented by someone who is
inexperienced or who has insufficient knowledge of the case.

(h) The role of judge and jury |
Judges and juries are entrusted with two tasks: the determination of guilt and/or
the choice of penalty.

When carrying out the first, they may, in capital cases, attach greater value
to preserving the life of the defendant than to assessing facts accurutﬂely. In
certain cases, juries have not convicted because they did not wish the (Ietemlant‘
to be put to death. Such action can cause irregularities in the administration qt
justice because it bears directly on the method by which guilt or innocence is
determined.

When jurors have to decide upon punishment, they are charged by law to do
so without regard to personal sensibilities and prejudices—that is, in effect, to
do the impossible. Whenever a jury is involved in a capital case, a chance set of
reactions and prejudices influences consideration of the death penalty and may
turn the outcome itself into a matter of chance.

(¢) The role of the police and of psychiatric and probation services |
In many countries, the resources of the police are so limited that their investig-
ations may not be accurate, impartial or thorough.

This situation is often compounded by the absence of an adult probation ser-
vice capable of gathering information about the defendant which might help the
court at pre-trial hearings or on passing sentence.

In a number of countries, too, there are inadequate psychiatric services—or
none at all—available to the court, even for cases in which a full psychiatric report
is essential. thatis, if (i) the fitness of the defendant to stand trial is to be correctly
assessed, (ii) guilt accurately determined or (iii) the appropriate sentence imposed.
Many retentionists support the view that no insane person should be sentenced to
death, but in many cases the death sentence is passed by courts when they are in
no proper position to decide whether the defendant is sane or insane. (On the
other hand, when psychiatric services are available, the burden placed upon the
witness called to give psychiatric evidence may often be much heavier than that
carried by other expert witnesses. In capital cases, a defendant who is declared

sane may be executed, and the determination of sanity may depend upon the
evidence of a single individual—who, if a doctor, has taken an oath to preserve

life.)
(d) Procedural isstues

“""-1.__\_

of specific crimes, often those committed by members of armed forces
in time of war, or crimes against the state.

The discretionary death penalty provision: judges or juries have complete
freecdom to choose between death or imprisonment as punishment for the
convicted offender. This type of provision may work against members of
groups who are the object of racial or other forms of discrimination, and
decisions about punishment may be influenced by the prejudices of those

whose duty it is to pass sentence. Such wide discretionary powers can
result in arbitrary and capricious sentencing.

The guided discretion provision: similar to the discretionary provision in
that it gives the sentencing authority the power to decide who should die
and who should be sentenced to imprisonment;differs from it in explicitly
listing aggravating and mitigating circumstances to be taken into account
in determining the sentence. One example of a mitigating circumstance is
that the crime was committed while the offender was under the domin-
ation of another person.

Although the **guided discretion™ provision gives guidance on deciding
the merits of a particular case, it is not necessarily non-discriminatory. It
Is impossible to specify in advance all the characteristics of a given capital
crime and weigh their relative importance. No legal provision can classify
fairly the emotional, social and other factors which may have had a bearing
upon the commission of a capital offence.

The extenuating circtonstances provision (unless these circumstances exist,
the death penalty must be imposed in all relevant cases): in practice, an
alternative sentence based upon extenuating circumstances is passed only
when the offence has certain characteristics similar to, but not confined to,
the mitigating circumstances in the *“guided discretion™ provision. These
characteristics may include certain psychological or pathological traits
which the defendant was unable to control.

This tifth provision is not specified by law and is therefore distinct from
the other four. In countries that make a practice of condemning active
political dissenters to death, imposition of the death penalty can amount
to the carrying out of government policy by a court which is unlikely to
have judicial independence. Moreover, the categories of crime for which
the death penalty may be imposed could be drafted in such a way that
almost any kind of political activity inconsistent with government policy
becomes a capital offence.

In some countries the trial for a capital offence may be held in a general

Chapter 111 of this Report, a survey, country by country, of the use of the death
penalty, reveals the inherent arbitrariness of all the procedures by which the
death sentence is passed. It also makes reference to those jurisdictions that
have reversed the burden of proof for some capital offences so that it is tfor the
defendant to prove innocence rather than for the prosecution to establish guilt.
Chapter Il shows that sentencing authorities adopt one of five different methods
in imposing the death sentence, all of them arbitrary and discriminatory:! 2. The death penalty as deterrent

atmosphere of tension and excitement, and the attitude of court, lawyers and
jurors (where they have a part in the proceedings) is directly affected by this.
There are also situations in which the authorities with whom the decision to

inflict the death penalty finally rests may be influenced in that decision by
domestic or international political considerations.

(i) The mandatory death penalty provision: these laws provide for thq Im-
position of the death sentence without exception upon all those convicted

The argument that the death penalty deters is founded on the belief that people
who have it in mind to commit a capital offence may be dissuaded from doing so
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if they know that they will risk forfeiting their lives. The point at issue, however, + has on occasion caused extensive burns and needed more than one application of
is not whether the death penalty has a deterrent effect, but whether it is any more electric current to kill the condemned.

effective as a deterrent than-—-say-—-a long term of imprisonment. According to one
line of retentionist argument, the belief that the death penalty is an especially
powerful deterrent is based on commonsense--whatever that may be. It is, how-
ever, open to question whether commonsense can provide insight into the mind of
a murderer, for example. Certainly it takes no account of the fact that the majority
of murder victims are killed by someone who knows them? or by somecone whose
mind is disturbed. In either case, the murderer is unlikely to weigh up the risk of
execution rationally beforehand—and equally unlikely to be dissuaded by threat of
punishment.

Those who do commit capital crimes after “‘rational” consideration apparently . PN T et 0 TR
believe that they have a very good chance of evading arrest or of avoiding convic- Mty T U S S ™
tion. Studies of the personalities of murderers give no sign that the death penalty S . _
has any significant influence on the behaviour of those convicted before they Yoo | AT R
committed their offence, nor is there any satisfactory evidence that abolition of
the death penalty for certain offences has been followed by an increase in the
incidence of c¢rimes which formerly carried the penalty.

A point to be made here is that, in most parts of the world, there has been a
tendency over the last several centuries towards reducing the categories of offence
to which the death penalty once applied.®> For example, in the seventeenth cen-
tury in many European countries, the death penalty could be imposed for a very
wide range of offences — among them offences against property, violent non-
homicidal crimes, sexual offences and offences relating to opinion and belief. It
is apparent that most Western societies are satisfied with the present limitation on
the number of capital offences. The range of such offences throughout the world
is very wide, but there is evidence of a tendency, over the years, to restrict the
number of capital offences. However, some countries now go against that trend
by applying the death penalty for drug offences, economic crimes and certain
crimes of violence.

There is information to show that, in two neighbouring countries or jurisdic-
tions, one abolitionist and the other retentionist, where social and economic
conditions are much alike, the murder rate tends to show similar fluctuations.* It
seems probable that the former is less affected by the use of the death penalty
than by social and other factors. There is apparently no connection between the
number of executions in any one year and the incidence of murder in the years

that follow. (In general, only a relatively small percentage ot the total number of
people convicted for murder is executed.)

3. The cruelty of the punishment

(a) Those condemned to death often suffer acute anguish—both physical and
mental—before execution. This is so whether the prisoner is told beforehand
of the date of execution or not. When the date is known, at least the fear of
waking to face death without warning is removed. Even so, the stress which the
condemned suffer can be great enough to cause psychosis.

(b) The methods by which executions are carried out can involve physical
torture. Hanging, electrocution, the gas chamber and the firing squad may not
kill instantaneously. Both hanging and garotting, which are meant to cause death
at once, by breaking the neck, may instead kill by strangulation. Electrocution
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A gas _chamber Jackson Hill 1978
Acid is placed in a box under the chair and a cyanide pellet released into it. Tubing from a

stethoscope on the arm of the chair leads out of the gas chamber to where a physician monitors
the heart beat. The prisoner usually loses consciousness after two to three minutes and is
proclaimed dead in about fifteen minutes. The gas is extracted through a hole in the ceiling.
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The guillotine
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The death penalty
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Widespread concern about the use of the death penalty as a matter of principle
is felt only in a minority of countries. In most of the world, the death penalty
is not a public issue and there is little to suggest that many societies regard putting
someone to death after judicial process as abhorrent. Governments tend to justify
usc of the death penalty on the ground that public opinion is in favour of it for
certain crimes. They do not, in general, offer proof that the death penalty has
validity as a deterrent: they simply reiterate the statement that it has.

Most of the published studies on the death penalty have relied largely on data
from the developed world and have generalized from particular theories and
practices which do not apply clsewhere, For the majority of people in the develop-
ing world the issue of the death penalty is likely to be of small concern in com-
parison with the social, cultural, economic and political problems that face them.
When the matter is raised, it is mainly by vocal minorities, interesting themselves
In specific cases: there is rarely wider discussion of the fundamental question of
abolition versus retention.?

The view that no world-wide, corporate effort to achieve abolition of the death
penalty is possible has much support. To test it, Amnesty International convened
an international conference, held in Stockholm in December 1977. The partici-
pants—among them theologians, lawyers, judges, politicians, psychologists, police
officers, penologists and journalists—came from fifty countries. Seminars arranged
by Amnesty International in preparation for the conference were held in Colombo,
Hamburg, New York and Paris; another meeting, in Port-of-Spain, Trinidad, was
sponsored jointly by the Caribbean Human Rights and Legal Aid Company, the
Trimdad and Tobago Committee for the Abolition of the Death Penalty and
Amnesty International, and Amnesty International also took part in a seminar
organized by the All Africa Conference of Churches in Ibadan. The agenda for
this meeting and for the Port-of-Spain seminar was wide-ranging: the other four
seminars worked to more limited agendas. All six reported directly to the Stock-
holm Conference.® Amnesty International has now issued a document entitled
The Stockholm Conference on the Abolition of the Death Penalty (Al Index
CDPO02/0178). (The Declaration made by the Conference is Appendix A of this
Report.)

[t was abundantly clear from the Conference that there are people all over the
world who believe that the death penalty should be totally abolished. There is
also agreement among them that the death penalty is unique as a punishment,
quite separate from all other punishments and not simply distinguishable from
them in degree of severity. This point has a direct bearing on all consideration
of alternatives to the death penalty.

Amnesty International’s view, in brief, is that these should in no way con-
stitute cruel, inhuman or degrading treatment and in no circumstances contravene
the United Nations Standard Minimum Rules for the Treatment of Prisoners.
Discussion of possible alternatives in detail, however, is not directly relevant to

th‘e intention behind this Report: to support the fundamental abolitionist aim
of putting an end to a barbaric practice.
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Notes

*“The history of capital punishment for homicides . . . reveals continual efforts, uniformly
unsuccessful, to identify before the fact those homicides for which the slayer should die . ..
Those who have come to grips with the hard task of actually attempting to draft means of
channelling capital sentencing discretion have confirmed the lesson taught by history ... To
identify before the fact those characteristics of criminal homicides and their perpetrators
which call for the death penalty, and to express these characteristics in language which can
be fairly understood and applied by the sentencing authority, appear to be tasks which are

at present beyond human ability.” — Opinion of Justice Harlan, McGautha v. California,
402 US 1831(1971).

The closeness of the relationship between victim and murderer is examined in the Canadian
Murder Statistics Program, 1961-1974, for example. During that period, at least 69% of
those murdered were killed by someone they knew: 28% of them by a member of their
immediate family, 13% by casual acquaintances, 8% by close acquaintances, 7% by someone
with whom they had a common law relationship and 5% by kin outside the immediate
family. Of the rest, 5% were killed either by a lover or by someone involved with them in a
love-triangle and 3% by someone with whom they had a business relationship.

UN General Assembly Resolutions in 1971 and 1977 have spoken of ‘‘the main objective”

as being to progressively restrict the number of capital offences with a view to the “desira-
bility” of total abolition. (See Chapter 1)

See T. Sellin, Capital Punishment, Harper and Row, New York, 1967, and Capital Punish-
ment Developments, 1961 to 1965, United Nations, 1967, p.39.

Attitudes to death—and to the taking of life—in any case have their roots in religion, culture
and social tradition and consequently vary very widely. According to Muslim belief, for
example, death may be an opportunity for expiation and cleansing; for the Hindu, death is
the first step towards reincarnation; to the Buddhist, death may be the result of Karma, the

inescapable force arising from actions carried out--consciously or unconsciously —in the past.

The subject is a vast and complex one and all that can be done here is to acknowledge that
fact.

Appendix D gives the agenda for each of the six seminars.

CHAPTER II

THE DEATH PENALTY
IN INTERNATIONAL LAW
AND ORGANIZATION

The death penalty when imposed by courts of law

Since most countries retain the death penalty for certain crimes, it is not surprising
that international law does not prohibit its use. What may cause surprise is that, as
recently as 1971, no less a body than the General Assembly of the United Nations
affirmed “the desirability of abolishing [capital] punishment in all countries”
(Resolution 2857 [XXVI] of 20 December 1971). The purpose of this chapter is
to canvass the international treaty law on the subject, and then to trace the progress
made, particularly at the United Nations, in establishing the trend towards aboli-
tion which is internationally approved.

The leading statement of law is to be found in the International Covenant on
Civil and Political Rights, adopted by the General Assembly of the United Nations
on 16 December 1966 and opened for signature, ratification and accession on

19 December 1966 (Resolution 2200A [XXI]), The Covenant, which came into

force on 23 March 1976 and to which some 47 countries are now party, provides
in its Article 6:

"1 Every human being has the inherent right to life. This right shall be protec-
ted by law. No one shall be arbitrarily deprived of his life.

In countries which have not abolished the death penalty, sentence of
death may be imposed only for the most serious crimes in accordance
with the law in force at the time of the commission of the crime and not
contrary to the provisions of the present Covenant and to the Convention
on the Prevention and Punishment of the Crime of Genocide. This penalty

can only be carried out pursuant to a final judement rendered b y a com-
petent court.

When deprivation of life constitutes the crime of genocide, it is understood
that nothing in this article shall authorize any State Party to the present

Covenant to derogate in any way from any obligation assumed under the

provisions of the Convention on the Prevention and Punishiment of the
Crime of Genocide.

Anyone sentenced to death shall have the right to seek pardon or commu-

tation of the sentence. Amnesty, pardon or commutation of the sentence
of death may.be granted in all cases.

Sentence of death shall not be imposed for crimes committed b Yy persons

below eighteen years of age and shall not be carried out on pregnant
women.

Nothing in this article shall be invoked to delay or to prevent the abolition
of capital punishment by any State Party to the present Covenant.”’
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This Article raises a number ol points of interest. First, all the references to the
death penalty are placed in the context of the right to life.* Capital punishment
is, in effect, maintained as an exception to the rule protecting the right to life of
every human being. Secondly, capital punishment is treated as something trans-
itory, pending abolition (paragraph 6). Thirdly, only countries in which the
penalty has not been abolished benefit from the exception. It follows that a state
party to the Covenant may not re-introduce the penalty, once having abolished.
it.> Presumably the same principle applies with respect to specific crimes. Thus, if
a state party retains the penalty for, say, treason, its re-introduction for murder
woulld be unjustified under this Covenant. Fourthly, several substantive criteria
and procedural sateguards are required to justify a resort to the penalty. Substan-
tively, it may only be imposed for “‘the most serious crimes’. Unfortunately,
there 1s no guidance on the definition of seriousness at either the international
or national level. However, the burden is clearly shifted on to the state to argue
the “‘most serious’ nature of the particular offence. Another substantive require-
ment is for the law offended against to have been in force at the time the offence
was committed, in accordance with the most fundamental principle of non-
retroactivity ot penal law. It is not clear from the words quoted from paragraph 2
whether the death penalty itself has to be the prescribed punishment at the time of
the commission of the crime. However, the paragraph does specify that the law
must not be contrary to the provisions of the Covenant, and Article 15 of the
Covenant restates the principle of non-retroactivity explicitly: “Nor shall a
heavier penalty be imposed than the one that was applicable at the time when
the criminal offence was committed.”

The procedural safeguards which must be respected before execution of the
death penalty are: that a final judgment must have been rendered by a competent
court; that the offender must have the right to seek pardon or commutation of
the sentence; that he or she must have been 18 years of age or more at the time
the offence was committed; that the offender must not be a pregnant woman.

No derogation from Article 6 is possible, even in *‘time of public emergency
which threatens the life of the nation™ (Article 4). Thus, not only must the safe-
guards be respected on all occasions, but there can also be no excuse for re-
introducing the penalty, whatever internal or external difficulties a government
may be facing.

The substance of Article 6 of the Covenant provided the model for the provision
on the right to hfe contained in the American Convention on Human Rights (the
Pact of San Jose signed by 12 states on 22 November 1969). This Convention,
which has so far been ratified or adhered to by only six (Colombia, Costa Rica,
Ecuador, Haiti, Honduras and Venezuela) of the 11 countries whose adherence
IS required to bring it into force, provides in its Article 4 for the same protection
as that afforded by Article 6 of the Covenant.* In some measure it goes beyond the
latter. Thus, paragraph 4 of Article 4 provides: “‘In no case shall capital punish-
ment be inflicted for political offences or related common crimes.” This remark-
able provision is consistent with the established tradition among Latin American
countries of acknowledging the need for co-operation in maintaining some measure
of political tolerance. Article 4 not only keeps the minimum age limit of 18 years

for offenders to whom the death penalty may apply, but also establishes a maxi-
mum age limit of 70 years.
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The Convention also deals explicitly with issues implicit in the Covenant, as
when it states that the death penalty “‘shall not be extended to crimes to which it
does not presently apply™ and “shall not be re-established in states that have
abolished it”. Moreover, even though Article 27 of the Convention permits derog-
ations from some of the protections of the Convention in ‘“time of war, public
danger, or other emergency that threatens the independence or security of a State
Party”, no such derogation is permitted from Article 4.

By contrast, the pertinent provision of the European Convention for the
Protection of Human Rights and Fundamental Freedoms is disconcertingly brief.
Article 2, quoted on p. 30, specifically exempts from the protection of the right to
lite the “execution of a sentence of the court following . . . conviction of a crime
tfor which this penalty is provided by law’’.

The text of this Article might have been different had the European Convention
on Human Rights been adopted later. As it was, the Convention was concluded on
4 November 1950 under the auspices of the Council of Europe. It came into force
on 3 September 1953 and is now binding on 18 of the 20 mnembers of the Council
of Europe (Portugal and Spain, the two new members of the Council of Europe,
have signed the Convention but not yet ratified it). The Council has recently
decided to study the possibility of amending the Convention’s text to bring it into
line with that of the Covenant. This is to be welcomed. The study by the Commit-
tee of Experts on Human Rights, referred to in note 3 at the end of the chapter,
considers that most of the obligations contained in the Covenant are covered
either by other Articles of the Convention or by the national laws or practice of
the states at present bound by the European Convention. It 1S, nevertheless,
desirable that all the abolitionist clauses of the Covenant be included in one
amended text. The inclusion of the pertinent protections contained in the American
Convention would be a further step.

Even the law relating to armed conflict refers to the death penalty. The Geneva
Convention of 12 August 1949 relative to the Treatment of Prisoners of War
(Third Geneva Convention) addresses itself at some length to the question of
penal and disciplinary sanctions which can be imposed on prisoners of war (Section
YI, Chapter III). The Convention first of all provides for certain limited penalties
tor what it calls disciplinary offences (Section VI, Chapter III, Part 11) which do
not include the death penalty. Article 83 enjoins the competent authorities of the
detaining power, when choosing between the application of judicial or disciplinary
pyoceedings, to “exercise the greatest leniency and adopt, wherever possible,
d!sciplinary rather than judicial measures”. Moreover, no penalty (other than a
disciplinary one) may be prescribed for a prisoner of war that may not be imposed
on a member of the forces of the detaining power (Article 82). In respect of all
proceedings for judicial offences, elaborate provision is made for a fair trial and

the right to appeal and petition for pardon (Chapter [II, Part III). Particular safe-
guards are built in with regard to the death penalty:

Article 100

Prisoners of war and the Protecting Powers shall be in formed, as soon as

possible, of the offences which are punishable by the death sentence under
the laws of the Detaining Power.

“Other offences shall not thereafter be made punishable by the death penalty




without the concurrence of the Power upon which the prisoners of war depend.

“The death sentence cannot be pronounced on a prisoner of war unless the
attention of the court has, in accordance with Article 87, second paragraph?
been particularly called to the fact that since the accused is not a national of
the Detaining Power, he is not bound to it by any duty of allegiance, and that
e is in its power as the result of circumstances independent of his own will.”

Article 101

“If the death penalty is pronounced on a prisoner of war, the sentence shall
not be executed before the expiration of a period of at least six months from
the date when the Protecting Power receives, at an indicated address, the de-
tailed communication provided for in Article 107."°

Greater protection is afforded a person protected by the Geneva Convention
relative to the Protection of Civilian Persons in Time of War of 12 August 1949
(Fourth Geneva Convention). Article 68 significantly restricts the freedom of an

occupying power to impose capital punishment. Its second, third and fourth
paragraphs state:

“The penal provisions promuligated by the Occupying Power in accordance
with Articles 64 and 65 may impose the death penalty on a protected person
only in cases where the person is guilty of espionage, of serious acts of sabotage
against the military installations of the Occupying Power or of international
offences which caused the death of one or more persons, provided that such
offences were punishable by death under the law of the occupied territory in
force before the occupation began.

“The death penalty may not be pronounced on a protected person unless the
attention of the court has been particularly called to the fact that since the
accused is not a national of the Occupying Power, he is not bound to it by any
duty of allegiance.

“In any case, the death penalty may not be pronounced on a protected person
who was under eighteen years of age at the time of the offence.”

Not only is there restriction on the substance of the offences, but the punish-
ment i1tself may be no heavier than would have been applied before the occupation.
Nevertheless, there is cause for concern about the breadth of interpretation given
by some jurisdictions to the terms *‘espionage” and ‘“‘sabotage”. It is not unknown
for the former to be stretched to cover any unauthorized acquisition of state
information, and the latter to cover the unauthorized divulging of such information.

The procedural requirements which have to be met before the death penalty
may be carried out are contained in Article 75 of the Fourth Geneva Convention:

“In no case shall persons condemned to death be deprived of the right to
petition for pardon or reprieve.

“No death sentence shall be carried out before the expiration of a period of at
least six months from the date of receipt by the Protecting Power of the notifi-

cation of the final judgment confirming such death sentence, or of an order
denying pardon or reprieve,
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“The six months’ period of suspension of the death sentence herein prescribed
may be reduced in individual cases in circumstances of grave emergency involy-
ing an organized threat to the security of the Occupying Power or its forces,
provided always that the Protecting Power is notified of such reduction and is
given reasonable time and opportunity to make representations to the competent
occupying authorities in respect of such death sentences.”’

This Article supplements Article 74, which provides for notification to the
Protecting Power of any judgment involving a sentence of death or imprisonment
for two years or more, as well as for the period of appeal to run only from the
time when such notification is received.

The recently concluded Conference on the Re-affirmation and Development
of International Law Applicable in Armed Conflicts has provided in its Protocol
to the Geneva Convention of 12 August 1949 relative to the Protection of Victims
of International Armed Conflict (Additional Protocol 1), an Article bringing the
Conventions into line with the International Covenant on Civil and Political Rights.
Article 76 states that pregnant women shall not be executed. The Article following
it ensures that no one may be executed who was under 18 when the offence was
committed.

There is even provision in Article 3, common to the four Geneva Conventions,
for regulation of the use of the death penalty in armed conflict which is not
international. This Article establishes the minimum international standard below
which parties may not fall in their conduct of internal armed hostilities. and in

respect of non-combatants, those who have laid down their arms and others
placed hors de combat, prohibits

Yoo atany time and in any place whatsoever . . . the passing of sentences and
the carrying out of executions without previous judgment pronounced by a
regularly constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.” (Emphasis added.)

In preparation for the humanitarian law Conference mentioned above. the
International Committee of the Red Cross had prepared a Draft Protocol Ad-
ditional to the Geneva Convention of 12 August 1949 relative to the Protection
of Victims of Non-International Armed Conflicts (Draft Additional Protocol ).
Article 10 of the Draft, which was the working document of the Conference for

this area of concern, envisaged a radical extension of the protection contained in
common Article 3 of the four Geneva Conventions:

“The death penalty pronounced on any person found guilty of an offence in

relation to the armed conflict shall not be carried out until the hostilities have
ceased.”’

The provision was amended when adopted in committee (Committee ) by the
third session of the Conference in 1976:

“In cases of prosecutions carried out against a person only by reason of his
lhaving taken part in hostilities, the court, when deciding upon the sentence
shall take into consideration, to the greatest possible extent, the fact that the
accused respected the provisions of the present Protocol. In no such case shall a
death penalty be carried out until the end of the armed conflict.”
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The first sentence originally constituted a separate paragraph of the Article in
question. The combination of the two paragraphs, proposed by Canada, ‘‘on the
basis of consultations with a number of delegations” was adopted by consensus.

This provision, if adopted, could have led to a significant reduction in the
application of the death penalty, especially since paragraph 7 of the same Article
would have obliged the authorities in power to endeavour, at the end of hostilities,
“to grant amnesty to as many as possible of those who have participated in the
armed conflict”. The same Article would also preciude pronouncement of the
death penalty on persons under 18 years of age, and prevent its being carried out
on pregnhant women and mothers of young children.

However, when this Article (now Article 6) was put to the vote at the final
session of the Conference on 3 June 1977, it was decided to delete the paragraph
quoted above. Only 12 countries voted against the deletion, 26 voting in favour.
Forty-seven countries — a majority of those present and voting — abstained.
While the protection of those under 18, pregnant women and mothers of young
children stands, there is no reference to the death penalty in non-international

armed conflict. Another opportunity to achieve progress on this issue will not
come again soon.

As suggested elsewhere in this chapter, United Nations activities in relation to
the death penalty have not been restricted to the legal confines of the Inter-
national Covenant on Civil and Political Rights. From 1959 onwards, a number
of UN bodies, led by the General Assembly, have regularly considered the question,
from the point of view both of social research and of political standard-setting.

Some 18 years ago, the General Assembly first raised the issue of the death
penalty in its Resolution 1396 (XIV) of 20 November 1959. By this Resolution,
the Assembly invited the Economic and Social Council (ECOSOC) to ‘“‘initiate a
study of the question of capital punishment, of the laws and practices relating
thereto, and of the effects of capital punishment, and the abolition thereof, on
the rate of criminality”. At its very next session, ECOSOC took the matter up
and, by Resolution 747 (XXIX) of 6 April 1960, requested the Secretary-General
to prepare a factual review of these aspects of the question.

This mandate resulted in the preparation of a report by the noted French jurist,
Marc Ancel, who acted as consultant to the UN Secretariat. The report, entitled
Capital Punisiiment, was the first major survey of the problem from an inter-
national standpoint, having been based on information supplied by member
governments, United Nations’ national correspondents for social defence, and
certain non-governmental organizations, on the deterrent aspects of the death
penalty. The report dealt comprehensively with three areas of the matter: (1) legal
problems, (2) problems of practical application, and (3) sociological and crimino-
logical problems. In this third chapter was the cautious statement *‘that the deter-
rent effect of the death penalty is, to say the least, not demonstrated”.

This view had been expressed not only by abolitionist countries in their replies
to the questionnaires, but also by some retentionist countries.

The Ancel Report was, as suggested by ECOSOC, submitted to the ad hoc
Advisory Committee of Experts on the Prevention of Crime and the Treatment
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of Otffenders, which examined it in January 1963. The Committee proposed that
ECOSOC recommend certain measures to governments. The Committec’s report,
containing the proposal and the Ancel report, were presented to ECOSOC at its
35th Session, when its Resolution 934 (XXXV) of 9 April 1963 was adopted. By
this Resolution, ECOSOC, having expressed its appreciation for ‘“the excellent

report of M. Ancel” and for *“‘the cogent observations™ of the Committee, urged
UN member governments to take the following measures:

(a) to keep under review the efficacy of capital punishment as a deterrent
to crime in their countries and to conduct research into the subject
wherever necessary, with United Nations assistance:

(b) to remove this punishment from the criminal law concerning any crime to

which it is, in fact, not applied or to which there is no intention to apply
it (de facto abolitionist countries):

(c) to broaden the studies so far carried out tc include consideration of the

difterences between civil and military tribunals, and of the policy of the
latter in regard to the death penalty;

to re-examine the facilities available for the medical and social investig-
ation of the case of every offender liable to capital punishment:

to ensure the most careful legal procedures and the greatest possible safe-
guards for the accused in capital cases:

to study the Ancel report and the Committee’s report and to inform the
Secretary-General, “after an appropriate interval”, of developments in
their countries’ relevant law and practice:

(g) to provide information about the differences in military and penal juris-
dictions mentioned in (¢) above.

Finally, the Resolution requested the Secretary-General to prepare a further
report based on information received from governments under items (f) and (g)
above, and to submit it to the UN Consultative Group on the Prevention of Crime

and the Treatment of Offenders (as the ad hloc Advisory Committee of Experts
was now to be called).

Thus, ECOSOC’s reaction to the absence of evidence supporting the supposed
deterrent effects of the death penalty was to suggest Inirther research on the
topic. Cautious as it might be, such research could be expected to bolster the
abolitionist argument, since the deterrence theory is central to the retentionist
case. The urging of the de facto abolitionist countries to translate the position
Into de jure terms constituted an implicit acceptance of the principle of abolition.

The same year, the General Assembly, by Resolution 1918 (XVIID) of 5 Decem-
ber 1963, endorsed this action of ECOSOC. Furthermore. whereas the death
penalty had until then been handled under the UN’s social defence program, it
requested that ECOSOC invite the Commission on Human Rights to study and
make recommendations on the Ancel Report and the comments of the ad hoc
Advisory Committee of Experts. The Assembly also requested the Secretary-
General, after examining the report of the Commission on Human Rights and
with the co-operation of the Consultative Group, to present, within four years,

4 report on new developments, through ECOSOC to the General Assembly. It will

be recalled that no schedule had been established by ECOSOC Resolution 934
(XXXV).




26

At its following (resumed) 36th session in 1964, ECOSOC, complying with the
Assembly’s request, forwarded the latter’s Resolution 1918 (XVIID to the Com-
mission on Human Rights. The Commission had not considered the substance of
the matter by the opening of the 42nd session of ECOSOC in 1967, when the
Swedish and Venezuelan delegations introduced a draft resolution. In addition to
expressing ECOSOC’s regret that neither it nor the Commission had ‘“‘been able,
owing to lack of time, to conduct the said studies or to propose any recommen-
dations on the subject of capital punishment”, the draft resolution called on
the Council to urge its member states to adopt a number of safeguards applicable
before the carrying out of death sentences. The Council itself did not take action
on the draft resolution, owing to shortage of time, but decided to remit it to the
General Assembly for a decision on the further steps to be taken in the matter
(ECOSOC Resolution 1243 [XLII] of 6 June 1967).

This Resolution was before the Assembly at its 22nd session in 1967, but it too,
in Resolution 2334 (XXII) of 18 December 1967, expressed regret that its “work-
load . . . had not permitted [it] to consider the substance of the item’. Neverthe-
less, the same Resolution requested the Secretary-General to provide the Assembly
with the information envisaged in Assembly Resolution 1918 (XVIII), and invited
ECOSOC to “instruct the Commission on Human Rights to consider the question
of capital punishment, including the draft resolution submitted [to the council by
Sweden and Venezuela] and to transmit its recommendations on the matter
through the Council to the General Assembly at its 23rd session” (i.e., the fol-
lowing year). ECOSOC was also invited to seek the views of the Consultative
Group on the Prevention of Crime and the Treatment of Offenders on this draft
resolution.

The ECOSOC complied at its resumed 43rd session, and the Commission took
up the matter at its 24th session in March 1968. In addition to the Swedish/
Venezuelan draft resolution, the Commission had before it the report supplemen-
ting the Ancel report, prepared pursuant to Assembly Resolution 1918 (XVIID).
The report, prepared by the Secretary-General’s consultant Norval Morris, an
American professor of criminal law and criminology, and entitled Capital Punish-
ment: Developments 1961-1965, summarized its own main points as follows:

“(a) There is an overall tendency in the world towards fewer executions. This
is the result of less frequent use of the death penalty in those States whose

statutes provide for that penalty, and of a steady movement towards [egis-
lative abolition of capital punishment.

(b) There is a slight but perceptible contrary tendency in the world towards
legislative provision for and actual application of the death penalty for
certain economic and political crimes.

(c) Where it is used, capital punishment is increasingly a discretionary rather
than a mandatory sanction.

(d) Almost all countries have provision for the exclusion o f certain offenders
from capital punishment because of their mental and physical condition,
extenuating circumstances, age and sex: the scope of the categories o f
offenders thus exempted is broadening.

(e) A growing number of offenders who are sentenced to death are spared
through judicial processes or by executive clemency.
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(f)  There is a great disparity between the legal provisions for capital punish-
ment and the actual application of those provisions.

(g) With increasing frequency, an offender who is sentenced to death is
confined, while awaiting execution, in conditions similar to those of
other prisoners. Execution, if it takes place, is likely to be accomplished
by shooting or hanging and accompanied by a minimum of publicity.

The tendency with regard to offenders who are subject to capital punish-
ment but who have been accorded another penalty is to confine them in

conditions similar to those of other prisoners and to provide mechanisms
for their eventual release.

(i) With respect to the influence of the abolition of capital punishment upon
the incidence of murder, all of the available data suggest that where the
murder rate is increasing, abolition does not appear to hasten the increase;
where the rate is decreasing, abolition does not appear to interrupt the
decrease, where the rate is stable, the presence or absence of capital
punishiment does not appear to affect it.”’

There is no observaiion on differences between civilian and military law and
practice. While three Annexes to the Report deal with aspects of military practice,
no comparative conclusions are drawn. Of particular importance is item (i) regard-
ing the absence of statistical support for the deterrent theory.

As a result, the Austrian, Italian, Swedish and Venezuelan delegations intro-
duced a draft resolution whereby the Commission would recommend to ECOSOC
that it submit a draft resolution to the General Assembly. The draft was substan-
tially similar to that introduced by Sweden and Venezuela during ECOSOC’s
deliberations the previous year. Certain amendments were accepted by the spon-
sors during the discussion. Thus, a preambular paragraph invoking Article 3 (right
to life) of the Universal Declaration of Human Rights was amended to refer to
Article 5 (right not to be subjected to torture or cruel, inhuman or degrading
treatment or punishment). It was also accepted that the Commission would leave
open the question of whether the Assembly would require states to inform the
Secretary-General of all executions carried out after 1 January 1969. The Com-
mission then adopted the draft General Assembly Resolution (Commission
Resolution 16 [ XXIV] of 8 March 1968).

ECOSOC agreed to submit the draft to the General Assembly, having dropped
the requirement that states report on the carrying out of death sentences. The
UN Consultative Group on the Prevention of Crime and the Treatment of Offen-
ders made the same recommendation to the General Assembly during its meeting
iIn August 1968. It also recommended stringent safeguards concerning the right
of the accused to appeal, to seek pardon and commutation of sentences. and to
have fully competent and independent legal advice and representation at all
stages. In this respect it advocated special provisions for “indigent’ accused.

Only this last recommendation was incorporated by the General Assembly
when it adopted its Resolution 2393 (XXIII) of 26 November 1968. Otherwise
the Resolution followed the text submitted by the Commission, as amended by
ECOSOC. By this Resolution, the Assembly invited member governments:

“(a) To ensure the most careful legal procedures and the greatest possible




safeguards for the accused in capital cases in countries where the death
penalty obtains, inter alia, by providing that:

(i) A person condemned to death shall not be deprived of the right to
appeal to a higher judicial authority or, as the case mayv be, to
petition for pardon or reprieve,

(ii) A death sentence shall not be carried out until the procedures of
appeal or, as the case may be, of petition for pardon or reprieve have
been terminated,

(iii) Special attention be given in the case of indigent persons by the
provision of adequate legal assistance at all stages of the proceedings,

T'o consider whether the careful legal procedures and safeguards referred
to in sub-paragraph (a) above may not be further strengthened by the
fixing of a certain time limit or time limits before the expiry of which no
death sentence shall be carried out, as has already been recognized in,
certain international conventions dealing with specific situations;

(¢) Toinform the Secretary-General not later than 10 December 1970 of
actions which may have been taken in accordance with sub-paragraph (a)

above, and of the results to which their consideration in accordance witlh
sitb-paragraph (b) above may have led.”

The Resolution went on to request the Secretary-General to invite member
governments “‘to inform him of their present attitude to possible further restrict-
ing the use of the death penalty or to its total abolition”, and of changes that
have taken place since 1965, He was also requested to submit a report on the
items about which governments were to supply information to ECOSOC in 1971.

The introduction of a time limit was a new development. It had been a require-
ment of the original Swedish/Venezuelan draft submitted during the ECOSOC
session in 1967. Its model was, presumably, the Geneva Conventions. Now govern-
ments were being asked to consider the feasibility of a norm which would govern
the period of time which must elapse before a death sentence should be carried out.

Most governments had not replied when the Secretary-General submitted his
report to ECOSOC at its 50th session in 1971. The report found little support for
a fixed time limit. It did find that “most countries are gradually restricting the
number ot offences for which the death penalty is to be applied, and a few have
totally abolished capital offences even in wartime.” ECOSOC’s discussion led to
its adoption of Resolution 1574 (L) of 20 May 1971 which was re-affirmed by
General Assembly Resolution 2857 (XXVI) of 20 December 1971. This latter

Resolution represents the strongest statement of the UN on the question. Accord-
Ing to it, the General Assembly

“Attirms that, in order fully to guarantee the right to life, provided for in
Article 5 of the Universal Declaration of Human Rights, the main objective to
be pursued is that of progressively restricting the number of offences for which
capital punishment may be imposed, with a view to the desirability of abolish-
ing this punishment in all countries.” (Emphasis added.)

The Resolution clearly constitutes the present limit of developments at norm-
ative level. Indeed, subsequent ECOSOC resolutions re-affirming this principle
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dropped the phrase “in all countries”. This development does not, of course,
change the meaning and, in any event, the position of the General Assembly
remains authoritative. Nevertheless, it is a sobering reminder of how difficult it
is to progress beyond the Assembly’s 1971 position.

Since the passage of this Resolution, there have been a number of other General
Assembly and ECOSOC resolutions envisaging continuation of the studies pre-
pared by the UN Secretariat. The next such study is due in 1980 - in time, it is
hoped, for the sixth session of the UN Committee on Crime Prevention and
Control (the successor to the Consultative Group on the Prevention of Crime
and the Treatment of Offenders) and for the Sixth UN Congress on the Prevention
of Crime and the Treatment of Offenders.

A hopeful sign was the adoption by the General Assembly at its 32nd session
of Resolution 32/61 of 8 December 1977 (see Appendix B). This Resolution
reaffirmed “the desirability of abolishing this punishment” (with reference this
time to “all countries”) and called upon the Sixth UN Congress “to discuss the
various aspects of the use of capital punishment and the possible restriction
thereof™. The General Assembly also decided to reconsider the question of capital
punishment, “with high priority”, at its 35th session—that is to say, in the autumn
of 1980, on the heels of the Sixth UN Congress. Perhaps the Congress.” which has
already been the forum for the drafting of the Standard Minimum Rules for
the Treatment of Prisoners and the Declaration on the Protection of All Persons
tfrom Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
might provide the occasion for drawing up another major human rights instrument.

[t is to be noted that no regional inter-governmental organization has acted on
the death penalty issue, although there have been moves in the Council of Europe.
In the Consultative Assembly, 11 members issued a motion for a resolution on the
abolition of capital punishment on 16 May 1973 (Doc. 3297). The motion would
have required the Assembly to call upon ‘‘those members of the Council of
Europe that retain capital punishment for certain crimes to abolish it as a legal
sanction” and to urge “all parliamentarians represented in the Consultative
Assembly to take initiatives to seek such abolition in their own countries”. This
Initiative was transmitted to the Assembly’s Legal Affairs Comimittee. On 23
January 1975, after discussing the matter, the Legal Affairs Committee proposed
deletion of the item from its agenda. This proposal was overwhelmingly rejected
by the Assembly at its 27th session on 23 April 1975, The matter, having thus
returned to the Legal Committee, has yet to re-appear on the agenda of the
Parliamentary Assembly (as it is now called). It is understood that Bertil Lidgard
(Sweden), the Legal Affairs Committee’s former rapporteur on the question of
capital punishment, has resigned because of the Committee’s inaction.

The death penalty without process of law

The bulk of this chapter has dealt with the death penalty as a punishment execu-
ted according to law. However, a final word needs to be said about murders
committed or acquiesced in by governments (see Chapter 1V). For, while parallels
may be drawn between such murders and capital punishment properly so called
(they both result in death for which the authorities are responsible), they clearly
must be seen in different legal perspectives.

The first is that in those national legal systems which employ the death penalty,
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it exists as a tormal and legally authorized sanction, whereas murder, by whomso-
ever committed, is, by definition, a violation of law. Further, in those cascs where
the murder is committed or acquiesced in by the authorities, it represents an
abdication of the formal procedure of government. The second difference is that
international law treats the two types of killings differently.

Thus, the International Covenant on Civil and Political Rights (Article 6, sec
p. 19) and the American Convention on Human Rights (Article 4, see note 4)
both provide that *“no one shall be arbitrarily deprived of his life.”” The European
Convention on Human Rights provides similar protection by its Article 2:

"1 Everyone’s right to life shall be protected by law. No one shall be deprived
of his life intentionally save in the execution of a sentence of the court
following his conviction of a crime for which this penalty is provided by
law.

Deprivation of life shall not be regarded as inflicted in contravention of
tnis article wihen it results from the use of force which is no more than
absolutely necessary:

(a) indefence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained,

(c) inaction lawfully taken for the purpose of quelling a riot or
insurrection.”

However, the provisions of paragraph 2 give cause for concern, for it is in the area
of the summary use of force that the practices described in Chapter [V may often
occur. This paragraph very properly abides by the principle of proportionality in
restricting the permitted use of force to that “which is no more than absolutely
necessary’” to achieve the authorized objective. The grounds for concern are the

breadth ot the authorized object, for which deprivation of life appears to be
sanctioned. To take these objects in turn:

(a)  Defence from unlawful violence: It is clearly a proper function of the
authorities to protect citizens from unlawful violence. But it is easy to
imagine situations in which this violence could be less than might be
used to suppress it. For instance, industrial disputes sometimes lead to
strike action and picketing which involve the unauthorized use of violence,
but to use all degrees of force up to and including killing to suppress such
violence would generally be out of all proportion.

To ceffect arrest or prevent escape: These are normal law-enforcement
tasks; however, considering the number of offences for which people
can be arrested and how little evidence against a suspect is needed to
justily an arrest, it is disturbing that the Convention seems to legitimate
the use of lethal force in order to arrest or detain a suspected offender—
even someone suspected of perjury. For the necessary force may be used
regardless of the gravity of the offence for which detention is prescribed.
Unfortunately, the principle is not new. In Spanish-speaking countries, for
example, it is known as the Ley de Fuga (Law of Escape) — a term con-
stdered in many parts of Latin America as a synonym for arbitrary killings
by the police, the military or prison officials.

31

(¢} To quell a riot or insurrection. The remarks made under (a) are also
applicable here. In addition, it is disquieting that the terms “riot” and
“insurrection” are given the same weight. Riots are not necessartly directed
against people: indeed, they are often against property. To suggest that
the use of lethal force, if it is necessary to quell the latter kind of riot, is
legitimate, raises serious questions of social priority. The bloodshed in

Soweto, near Johannesburg in June 1976, is an appropriate reminder of
the implications of this principle.

The type of incident dealt with in Chapter IV is an unusual phenomenon in
most of Western Europe; this is not the case in some states of Latin America and
Africa, despite the (largely unratified) American Convention, However, the in-
creasing incidence of politically motivated killing in, for example, Italy and
Turkey, suggests the need for vigilance. An amended Article 2 could, perhaps,
borrow from the Draft Code of Conduct for Law Enforcement Officials prepared
by the UN Committee on Crime Prevention and Control, in June 1976.8 The
draft code which will be placed before the 32nd session of the General Assembly
in 1978 provides, by its Article 3 that “Law enforcement officials may never use
more force than necessary in the performance of their duty.” It is stated in the
commentary” to this Article that: “In no case . . . should this provision be inter-
preted to authorize the use of force which is disproportionate to the legitimate
objective to be achieved.” Such a provision could be a constructive answer to the
criticism made here of Article 2, paragraph 2, of the European Convention.!©

It must also be noted that not only do all these conventions provide protection
against arbitrary Kkillings, they also prohibit any derogation from this protection
even in time of war or other public emergency threatening the life of the nation.!!

In addition, the Geneva Conventions of 12 August 1949 on the Protection of
Victims of War clearly prohibit murder and other acts of violence against protec-
ted persons.!? Indeed, they explicitly provide that “wilful killing” is to be con-
sidered a “grave breach” of the Conventions: that is to say, war crimes. !’ Similarly,
Article 75 of the recently concluded Additional Protocol I to the Geneva Conven-
tion (see p. 23) prohibits “violence to . . . life . . . in particular . . . murder” in

respect ot all persons who are in the power of a party to an international armed
conflict.

The Geneva Convention (common Article 3) further prohibit “at any*time and
In any place whatsoever . . . violence to life and person, in particular murder of all
kinds”, in respect of non-international armed conflict. Violence to life is also
“prohibited at any time and in any place whatsoever” by Additional Protocol II
to the Geneva Convention (see p. 23) in respect of persons who are not taking
a direct part or have ceased to take part in hostilities during an armed conflict
not of an international character (Article 4).

It follows that since murder committed or acquiesced in by governments
(including, in the case of an armed conflict, other parties to the conflict) is
condemned both by “‘general principles of law recognized by civilized nations™!4

and by all pertinent international treaties, it may properly be considered incom-
patible with general international law.
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Notes

I This chapter is a revised version of the paper prepared by Nigel Rodley, Legal Adviser,
Amnesty International, for the International Conference on the Abolition of‘the Death
Penalty, Stockholm, 1977, It takes account of developments up to the end of March 1978,

2 On the background to the adoption of the right to life Articles of the Universal Declaration
of Human Rights and of the International Covenant on Civil and Political Rights, sce Lilly
E. Landerer, “*'Capital Punishment as a Human Rights Issue beforc the United Nations™, 4,
Human Rights Journal 511, 1971, See also James Avery Joyce, The Right to Life: A World
View of Capital Punishment, Chap.6, Gollancz, London, 1966.

3 The Committee of Ministers’ Committee of Experts on Human Rights of the Council of
Europe concluded that the terms of paragraph 2 were “not clear” in this respect and “did
not consider that this was the intention’. The study in which this unsupported view was
stated did not offer an alternative meaning to a form of words which seems to be unam-
biguous. See Council of Europe, “*Human Rights Problems arising from the co-existence of
the United Nations Covenants on Human Rights and the Europecan Convention on Human
Rights-Differences as regards the Rights Guarantecd-Report of the Committee of Experts
on Human Rights to the Committee of Ministers®, Strasbourg 1970, Doc. H (70)7, p.235.

4 Right to Life
Article 4

1 Every person has the right to have his life respected. This right shall be protected by
jaw, and, in general, from the moment of conception. No one shall be arbitrarily deprived
of his life.

2 In countries that have not abolished the death penalty, it may be imposed only for the
most serious crimes and pursuant to a final judgment rendered by a competent court and
in accordance with a law establishing such punishment, enacted prior to the commission of
the crime. The application of such punishment shall not be extended to crimes to which

it does not presently apply.

3 The death penalty shall not be re-established in states that have abolished it.

4 In no case shall capital punishment be inflicted for political offences or related common
crimes.

5 Capital punishment shall not be imposed upon persons who, at the time the crime was
committed, were under 18 years of age or over 70 years of age; nor shall it be applied to
pregnant women,

6 Every person condemned to death shall have the right to apply for amnesty, pardon, or
comimutation of sentence, which may be granted in all cases. Capital punishment shall not
be imposed while such a petition is pending decision by the competent authority.

5 Article 87, paragraph 2 provides: “When {fixing the penalty, the courts or authorities of
the Detaining Power shall take into consideration, to the widest extent possible, the fact
that the accused, not being a national of the Detaining Power, is not bound to it by any
duty of allegiance, and that he is in its power as the result of circumstances independent
of his own will. The said courts or authorities shall be at liberty to reduce the penalty pro-
vided for the violation of which the prisoner of war is accused, and shall therefore not be
bound to apply the minimum penalty prescribed.”

6 Article 107 provides: “Any judgment and sentence pronounced upon a prisoner of war

shall be immediately reported to the Protecting Power in the form of a summary communica-

tion, which shall also indicate whether he has the right of appeal with a view to the quash-
ing of the sentence or the re-opening of the trial. This communication shall likewise be sent
to the prisoner’s representative concerned. It shall also be sent to the accused prisoner of
war in a language he understands, if the sentence was not pronounced in his presence. The

Detaining Power shall also immediately communicate to the Protecting Power the decision
of the prisoner of war to use or waive his right of appeal.

“Furthermore, if a prisoner of war is finally convicted or if a sentence pronounced against
a prisoner of war in the first instance is a death sentence, the Detaining Power shall as soon as

possible address to the Protecting Power a detailed communication containing:
(i) the precise wording of the finding and sentence:
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(i1) asummarized report of any preliminary investigation and of the trial, emphasizing in
particular the elements of the prosecution and the defence;

(iii) notification, where applicable, of the establishment where the sentence will be served.

The communications provided for in the foregoing sub-paragraphs shall be sent to the
Protecting Power at the address previously made known to the Detaining Power.”

7 Twenty-six non-governmental organizations submitted a statement to the Fifth UN Congress
on the Prevention of Crime and the Treatment of Offenders, held in Toronto, 1-15 Septem-
ber 1975, calling on the Congress to adopt the suggestion that the General Assembly promul-
gate a declaration urging total, worldwide abolition of the death penalty (see Appendix C).
Two NGOs, Amnesty International and the Howard League for Penal Reform, made oral

interventions on the subject. Unfortunately, the death penalty was not a specific item on
the agenda, and the Congress did not act on the NGO proposals.

8 Unit_ed Nations Report of the Committee on Crime Prevention and Control on its Fourth
Session, UN Doc. E/CN.5/536, 15 October 1976, Annexe V.

9 The commentary was considered by the committee as *an integral part of the code’. UN
Doc. E/CN.5/530, p.29.

10 An example of the practical application of this principle would be the instruction to law
enforcement officials that lethal force may be used only when such force is the minimum
necessary to prevent loss of life.

|1 Covenant, Article 4; American Convention, Article 27 European Convention, Article 15.

12 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field (Conventionl), Article 12; Geneva Convention for the Ameljora-
tion of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea (Convention [I), Article 12; Geneva Convention relative to the Treatment of Prisoners

of War (Convention 1II), Article 13; Geneva Convention relative to the Protection of Civilian
Persons in time of War {(Convention 1V), Article 32.

|3 Convention 1, Article 50; Convention I, Article 51; Convention III, Article 130: Convention
IV, Article 147,

14 Statute of the International Court of Justice, Article 38, paragraph 1(c).




CHAPTER III

THE DEATH PENALTY:
A SURVEY BY COUNTRY

In compiling the following survey, Amnesty International has found that existing
information on the imposition and carrying out of the death penalty is both
sporadic and incomplete. Censorship of news media, secret executions, govern-
ment reticence on the subject of the death penalty (especially when it is inflicted
on political offenders) — all these factors combine to make the task of monitoring
the world-wide use of the death penalty difficult. This is especially so in relation
to closed societics where Amnesty International has no sources to provide the
material by which the accuracy of government statements on the death penalty

may be checked, and to governments which fail to respond even to UN question-
naires on the subject.

The same problem surrounded any attempt to compile a survey of the legal
situation in each country. For some countries, the penal codes and their amend-

ments were readily available, but for others they were not. In the process of

preparing this whole Report, Amnesty International wrote to all the embassies in
London, asking for information on the legislation governing the death penalty and
the practice relating to it. The answers which were received were not uniform and
only in some cases were they comprehensive.

The following survey, therefore, does not and cannot claim to provide a
complete information on the usc of the death penalty throughout the world. It
describes only thosce situations about which Amnesty International has been able

to obtain adequate information and deals with legislation which is in the organiz-

ation’s files. It describes, where data is available, the practice with regard to the
death penalty in each country during the period 1974--1976 and any significant
changes in trend which occurred in 1977. Where necessary, the historical back-
ground to certain legal developments has been explained.

Where murder committed or acquiesced in by governments is a significant
occurrence, it receives brief mention. The focus of Chapter I1I, however, is on the

use of the judicial death penalty; four case-studies of murder by governments are
in Chapter [V,

Most of the information below covers the period 1973-76. Also included are

important changes in 1977 and early 1978.

AFRICA

Most African countries provide for the use of the death penalty, although the
frequency with which it is imposed and inflicted varies considerably from country
to country. In Mozambique, for example, the FRELIMO Government, which
took power in mid 1975, has followed Portuguese practice and adopted an
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abolitionist position. In other countries, however. death sentences are normally
commuted to a term of imprisonment, either on appeal to the Head of State or
on the occasion of a national anniversary. In the Malagasy Republic (Madagascar),
tor example, executive clemency has been granted in respect of all death sentences
imposed since the country became independent from France in 1960, and death
sentences passed for subversion in Ghana have, in recent years, invariably been
commuted.

In Africa the death penalty is used to punish a wide variety of offences. It is
commonly imposed for violent criminal offences such as murder or rape, but
may also, according to the social and political circumstances prevailing in a
particular country, be applied for a whole range of other offences which might
be regarded as relatively minor in other situations. In Ethiopia and Uganda, for
example — two countries that have experienced severe economic difficulties in
recent years — the death penalty has been introduced for certain “economic
crimes”, such as hoarding grain or consumer goods, embezzlement and fraud,
and illegal currency dealings.

Faced with a rapid increase in the incidence of armed robbery, the Govern-
ments of Zambia and Kenya introduced a mandatory death sentence for this
offence, in 1974 and 1975 respectively. In Rhodesia, Prime Minister lan
Smith’s White minority régime attempted to use the death penalty to intimidate
the country’s African civilian population into betraying the whereabouts and
activities of nationalist guerillas. Successive amendments to the Law and Order
(Maintenance) Act have made it a capital offence to provide them with food,
shelter or any other form of assistance, or to fail to report their presence to
Rhodesian security forces within a specified time.

For some years, South Africa has had one of the highest rates of judicial
executions in the world. Moreover, statistics for 1973—-76 show that most of the
217 people executed during the period were African.

In Nigeria, public executions were introduced in 1970 and since then, many
people convicted of armed robbery have been publicly executed by firing
squad. Public executions take place in Uganda, Ethiopia and Equatorial Guinea.

One of the most disturbing features of the use of the death penalty in
Africa is the frequency with which people charged with political offences are
tried and executed after the most summary of judicial hearings. In a number
of African countries, particularly those under military régimes, summary ex-
ecutions have followed periods of national crisis. In Nigeria, 37 people were
executed in March and May 1976, after the assassination of Brigadier Murtala
Mohamed, the country’s Head of State. Ninety-eight people were executed in
Sudan during August 1976, after an abortive coup the previous month against
the Government of President Jaafar Numeiri. In Ethiopia, successive waves of
cxecutions have been carried out on the orders of the military Government
(the Derg) since it replaced the government of Emperor Haile Selassie in 1974,
No doubt such killings as these are intended both to punish political dissidents
and to deter those who might in the future attempt to bring about political
change by violent or non-violent means. They also indicate, perhaps, political
Instability and the need for a clearer sense of the importance of individual human
rights. This is, of course, especially necessary in countries such as Uganda, Equa-
torial Guinea and Ethiopia, where murder pure and simple, directed against
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people who oppose the government and against certain population groups, and
carried out in some instances on a massive scale, has been organized and brought
about by government authorities.

There are, of course, countries such as Zambia that have well-established and
courageously independent appeal courts which, on occasion, have acquitted
prisoners condemned to death by lower courts and roundly rebuked the auth-
orities for bringing an unjustified prosecution. Too often, however, the existence
of fair and humane conditions is overshadowed by reports of repression and
widespread Killing elsewhere.

Detailed information on death penalty legislation in some African states has
proved difficult to obtain, and it has not been possible to get hold of full details
of the procedures involved in sentencing, granting clemency and carrying out
executions in several junisdictions — particularly the French-speaking countries
of West Africa.

Most of the countries in Africa south of the Sahara which were colonized by
France inherited penal codes and judicial systems based on the French model.
Several of them subsequently broke with the French tradition and many
amended the laws governing state security and introduced special State Security
Courts. The most radical break occurred in those states that set up various
types of ‘“‘revolutionary” court. This has often meant an end to the indepen-
dence of the judiciary and the introduction of a more summary form of justice,
[t has also frequently led to the right of a condemned person to appeal against
sentence being curtailed.

In the following survey of legislation on the death penalty in Africa and
the use to which it has been put in recent years, based on data from Amnesty

International files, only those countries about which the organization has
adequate information are included.

Algeria (the People’s Democratic Republic of)

The death penalty exists in Algeria for a number of offences, including crimes
against state security, economic espionage and, since February 1975, drug
smuggling,

In March 1976, a State Security Court sentenced to death three people
described as being part of an ‘‘international anti-Algerian subversive network’’,

and in May 1976 a defendant found guilty in absentia of economic espionage
received the same sentence.

There is no appeal against sentences passed by the State Security Court,

but the President has the right to pardon or commute death sentences, and

commutations were granted in the case of the four defendants referred to
above.

Angola (the People’s Republic of)

On 10 July 1976, four foreign mercenaries — three Britons and one American —
were executed by firing squad in Luanda. Two weeks earlier, they had been
sentenced to death by a People’s Revolutionary Court, established in accordance
with Law 7/76 of Angola’s Revolutionary Penal Legislation. They had been
convicted of, among other things, being ‘“mercenaries” during the war which
came in the wake of Portugal’s withdrawal from its former colony. They were
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executed by firing squad after unsuccessful applications for clemency to the
President of Angola.

A number of other executions are believed to have taken place in Angola
during the second half of 1976. Those executed — by firing squad — included
members of the FAPLA (the military wing of the MPLA) convicted of serious
breaches of military discipline. In January 1977, three FAPLA soldiers were
executed in Luanda after being convicted by a military court of having
murdered a Portuguese technician.

Several hundred people are believed to have been arrested after an abortive
attempt to overthrow the Government of President Agostinho Neto on
27 May 1977. The unsuccessful coup, led by the former Minister of the Interior,
Nito Alves and an ex-MPLA Central Committee member, José Van Dunem,
resulted in a number of deaths: one Government minister and several
officials were killed by the rebels.

No open political trials took place of those accused of complicity in the COUP

but a number of prisoners are believed to have been executed by firing squad in
the following months.

Benin (the People’s Republic of)

From independence until 1972, Dahomey (as Benin was known until 1975)
retained a judicial and legal system based on that of France, the former colonial
power. In October 1972, the civilian Government was overthrown in a military
coup led by Lieutenant-Colonel Matthieu Kérékou. Several changes to the legal
system tollowed. In May 1974, a special criminal court was established in the
capital, Cotonou, with jurisdiction over crimes of violence. There is no right of
appeal from this Court, aithough the President retains the authority to pardon
offenders or commute death sentences. The Special Criminal Court imposed the
death penalty for the first time in June 1974, when six men were sentenced to
death for murder. They were executed by firing squad.

In November 1974 an ordinance was published (Number 74-68 of 8 November
1974) enabling the ruling military Government to transform itself into a court —
the National Revolutionary Tribunal — in order to try major political cases.
Following an attempted coup d’état in January 1975, this special court tried the
cases of those accused of complicity in the conspiracy to overthrow the Govern-
ment. At the conclusion of the proceedings, in March 1975, it imposed seven
death sentences. At the time of writing, these sentences have not been carried out,
nor have they yet been commuted.
| The National Revolutionary Tribunal was again used in February 1976, follow-
Ing a new and equally unsuccessful attempt in October 1975 to overthrow the
Government. Eleven people, mainly officials under a previous civilian govern-

ment, were sentenced to death. It is not known if the sentences have been carried
out.

Cameroon (the United Republic of)

:l“he United Republic of Cameroon became independent in 1961. Its legal and
judicial system reflects the country’s colonial past and contains elements of both
the English and French systems. However, during the long period of internal
political instability between 1961 and 1973, normal legal procedures were
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suspended. Throughout this time, while the banned opposition party, the UPC
(Union des populations du Cameroun) was in armed revolt against the central
Government of President Ahidjo, military tribunals were used not only for
political cases but also to try people accused of criminal offences. In 1970, after
being captured by Government forces, a number of UPC leaders were brought to
trial before a military tribunal in Yaoundé. At least six of them were convicted,
condemned to death and executed in January 1971. Ernest Ouandié, the leader of
the UPC, was among those executed. The Roman Catholic Bishop of N’Kongsamba,
Mgr. Albert Ndongmo, was also sentenced to death at this time, but President
Ahidjo subsequently commuted his sentence to life imprisonment. Mgr. Ndongmo
was given a Presidential pardon and released in an amnesty for political prisoners
in May 19735.

Cameroon adopted a necw Penal Code in 1968, also largely based on an
amalgam of the English and French colonial systems. In recent years, various
amendments have been introduced to provide severer sentences for theft. The
death penalty may now be, and frequently is, imposed for armed robbery and for
any form of theft which involves the use of a weapon or an implement which can
be used for picking locks. Although the wide terms of this provision suggest that
the death penalty may often be imposed in Cameroon, Amnesty International has

no information about the number of death sentences and executions carried out
between 1973 and 1977.

Central African Empire (the)

Although the Central African Empire has a legal system based on that of France,

and has both a Supreme Court and Appeal Courts, applicable procedures and
practices offer defendants only nominal protection from arbitrary treatment.

Emperor Bokassa [ is said to have been involved personally in assaulting and
sometimes Killing convicted criminals and suspected political opponents. In
August 1972, following a burglary at his palace, he went to the central prison in
Bangui (the capital) and took part in kicking, beating and clubbing some forty
prisoners, three of whom are known to have died as a result of these assaults.

Murder is punishable by death. In 1973 the death penalty was introduced for
embezzlement of public funds and offences involving damage to state property.
Trial is before a Permanent Military Tribunal.

Most of Emperor Bokassa’s suspected political opponents have disappeared and
are believed dead. In February 1976, following an attempt on the life of the
President (as the Emperor then was) a military tribunal sentenced eight men to

death. They were executed within hours of the trial. Among them were several
members of the army and two foreigners.

Since Central Africa was declared an Empire in December 1976, it has had a
Constitution in which every defendant is assured representation. Article 48 of the
Constitution provides that a defendant should be presumed innocent until proven
guilty. It is, however, clear that these rights are frequently violated.

Chad (the Republic of)

Undet the Government of President N’garta Tombalbaye (overthrown in April
1975), large numbers of political opponents disappeared and are believed to have
been murdered by Government authorities. Between January 1974 and April
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1975, at least 72 people are believed to have been murdered while in detention in
N'Djamena (the capital), and in September and October 1974 between 50 and
|00 Protestant pastors are reported to have been killed in southern Chad for
refusing to take part in an initiation ritual which had been re-introduced by
President Tombalbaye.

In April 1975, President Tombalbaye was killed in a military coup which
claimed the lives of several hundred people. Following the coup, the Supreme
Court was abolished.

A year later, in April 1976, members of FROLINAT, the National Liberation
Front fighting for the autonomy of northern Chad, tried to assassinate the Head
of State, General Felix Malloum. After the attempt, the ruling Supreme Military
Council established, in October 1976, a State Security Court to handle cases of
conspiracy, espionage, treason, subversion and armed rebellion. This Court con-
sists of eight military or civilian members. The first cases tried before it were
those of the FROLINAT members accused of trying to assassinate General
Malloum. Four of them were found guilty and sentenced to death at the beginning
of April 1977. They were executed almost immediately. A few days later, another
attempt was made to kill General Malloum and overthrow the Government. This
time the authorities acted swiftly, establishing a special military tribunal which
sentenced seven soldiers and four civilians to death for complicity in the at-
tempted coup d’état. They were not permitted to petition the Head of State for
clemency, and are believed to have been executed soon after being sentenced.

In June 1977, another member of FROLINAT appearing before the State
Security Court, charged with armed rebellion against the Government, was

sentenced to death. At the time of writing it is not known whether the sentence
was carried out.

Congo (the People’s Republic of)

Although the Congo adopted a French-based penal code and judicial system when
it became independent from France in 1960, a number of changes were made to
the legal system in 1963. A Revolutionary Court of Justice was established in
January 1969 with jurisdiction over prosecutions including matters of state
security. The Revolutionary Court is presided over by nine judges selected from a
list compiled by the Central Committee of the Congo’s only political party, the
Congolese Labour Party (Parti congolais du travail). The Supreme Court has
jurisdiction over ordinary civil and criminal cases.

In 1972 there were two unsuccessful attempts to overthrow the Government
of the then President, Marien Ngouabi. Both were directed by a former member
of the Government, Lieutenant Ange Diawara. He was sentenced to death in
absentia in 1972, while leading a band of guerillas in armed opposition to the
Government. In February 1973 the Government announced that it had uncovered
a major conspiracy directed by Lieutenant Diawara. Those accused of complicity
In it were tried by the Revolutionary Court of Justice, which sentenced four of
them to death in April 1973.

In March 1973, one of Diawara’s guerilla fighters was captured and immediately
cxecuted. In April, Diawara himself and his deputy were shot dead while trying to
escape capture by the Congolese army.

It is believed that no executions for criminal offences have taken place in the
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Congo between 1960 and 1974, However, in November 1974, a man who had
been convicted and sentenced to death by Brazzaville Criminal Court for several
murders, rapes and armed robberics was exccuted by firing squad. Several months
later, in March 1975, the Criminal Court imposed the death penalty on 11 mem-
bers of a religious sect which practised sorcery, magic and ritual murder. It is not
known whether those sentences were carried out.

On 18 March 1977, President Ngouabi was assassinated by a small group of
soldiers. A military tribunal was immediately set up to try those allegedly
responsible. More than 20 people arec known to have appeared before this tribunal,
out of a total of at least S0 detained for complicity in the assassination. The first
person to be brought before the Tribunal was the ex-President of Congo, Alphonse
Massamba-Debat. He was found guilty and immediately executed. Several others
were also tried summarily and executed.

In the days following the assassination of President Ngouabi, the issue was
complicated by another murder, that of the Roman Catholic Archbishop of
Brazzaville, Cardinal Emile Biayenda. Several people accused of complicity in this
murder were also brought before the military tribunal and two of them were
sentenced to death. Detainees brought before the tribunal were not given any
opportunity to defend themselves, nor were they allowed to appeal against their
sentences. Ten people in all are known to have been condemned to death: three of
these sentences were imposed in absentia.

[n January 1978, a public trial took place of more than 40 pcople suspected of
complicity in the assassination of President Ngouabi. Although the defendants
had state-appointed lawyers to defend them, the latter did not have adequate
opportunity to address the court. After a month-long trial, cleven men were
condemned to death (one in absentia), four were sentenced to life imprisonment
and 17 others were given shorter prison sentences. The ten condemned to death

were given no opportunity to appeal and were executed on 7 February 1978, the
morning after sentence was passed.

Equatorial Guinea (the Republic of)

Since Equatorial Guinea became independent in 1968, the Government of Presi-
dent Macias Nguema has been responsible for thousands of deaths. Political
opposition has been systematically eliminated, by the destruction of entire
villages and their populations, and by the arrest and execution of opponents in
Equatorial Guinea’s two main towns, Bata (on the mainland) and Malabo —
formerly Santa Isabel (on the Island of Fernando Po). More than two-thirds of the
country’s original (1968) National Assembly have been assassinated on President

Macias’ orders, and thousands of others have been shot, beaten or burned to
death.

Equatorial Guinea lacks any organized judicial system. The National Guard is
reported to be responsible for most deaths; people are known to die under torture,
which includes beating, burning and crucifixion. Public executions have become
commonplace since their introduction in Bata and Santa Isabel in 1969. At least
27 out of 114 prisoners condemned fo death in June 1974 were executed in
public. The President himself is alleged to have taken part in several killings,
including one in which a prisoner was drenched in petrol and burnt alive.

Exact figures for the number of killings and executions in Equatorial Guinea

4]

are unavailable. At thc end of 1976, however, a list was published outside the
country of 490 pecople — of whom a large number were civil servants — who were
believed to have been killed during President Macias’ rule. If correct, the list

suggests that he has ruthlessly attempted to wipe out a substantial proportion of
the country’s educated élite.

Ethiopia

Since the assumption of power by the military between February and September
1974, use of the judicial death penalty has increased. So, too, has the incidence of
summary ¢xecutions by scecurity forces.

For the period up to November 1974, the 1957 Penal Code was in force. This
provided the death penalty for a range of offences: attempts on the life of the
Emperor, his wife or his children; changing the constitution or governinent by
violence; armed insurrection or civil war, undermining the unity of the pecople or
detaching part of the territory or people (i.e., secession); provoking foreign
intervention; sabotage, mutiny, desertion, high treason, diplomatic treason
(betrayal of state secrets); collaboration with the cnemy in time of war and
gsplonage.

The death penalty was mandatory for offences against the Constitution, the
security of the state, its territorial integrity or its armed forces, and for conspiracy
to commit the above if internal peace were threatened, or if a danger of civil war
or an emergency cxisted, and if arms or ¢xplosives were used. The death penalty
was also mandatory for war crimes — genocide, pillage, wounding an enemy who
had surrendered, mutilating a corpse, violence against a wounded person with
Intent to rob, desertion, causing lowering of morale, cowardice, or capitulation to
the enemy.

The death penalty was mandatory also for armed robbery by professional
gangs, and was the maximum penalty for premediated murder (mandatory if the
offender were already serving a life sentence), other forms of armed robbery,
looting and piracy.

The Special Penal Code Proclamation No. 8 of 16 November 1974, introduced
by decree of the Provisional Military Administrative Council (Derg), supplemented
and, where applicable, replaced the 1957 Code with another range of capital
offences. The death sentence became the maximum penalty for anyone who
“destroys or endangers the independence of the state, or who provokes foreign
intervention calculated to endanger the state’s independence, or who involves the
state in a blockade or an occupation” (Article 1); who **... commits an act designed
to destroy the unity of the people or to detach part of the state’s territory™
(Article 2); who ... stages or who prepares to stage an armed revolt, mutiny or
rebellion against the government”, or who *... foments civil war by arming
citizens or inciting them to take up arms against one another” (Article 3); who
... intentionally impairs the defensive power of the state” (Article S); who *“...
intentionally causes famine, an epidemic or distress (if this leads to loss of life)”
(Article 27);0or who *... procures or aids the escape of an arrested person awaiting
trial by special court martial or a person who has been convicted by such a court
(if the escape succeeds or where death occurs during the attempt)” (Article 33).

The death sentence is mandatory if the offences listed under Article 1. 2. 3 and
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5 are committed during or under the threat of internal disturbance, civil or foreign
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war, and during States of Emergency or martial law; where offences involve a
conspiracy; where the offender has used arms supplied from abroad; or where he
has used explosives or other terrorist means (Article 6). This applics also to
... anyone whose attack on a member of the Provisional Military Administrative
Council, his spouse or children, or a court martial official, results in death”
(Article 7); who *'... attempts to destroy the Provisional Military Administrative
Council by violence or other unlawful means - if this results in death™ (Article 9);
who *... abducts by force or trickery another person abroad or secludes him with-
in Ethiopia; or who orders such abduction — if the abducted person is murdered
or disappears™ (Article 26).

This decree was accompanied by the establishment, also by proclamation, of
special courts to hear cases brought under its provisions. These tribunals were
empowered to try civilians, and there was no provision for appeal, except in the
case of the death penalty being imposed. In such cases appeal for clemency might
be made to the Chairman of the Provisional Military Administrative Council, who
s Head of State. Most dcath sentences appear to have been confirmed. The
military tribunals have a wider jurisdiction than civil courts, whose authority has
become very limited.

The Code, retroactive to February 1974, was severely criticized in December
1974 by the International Commission of Jurists, which expressed “‘grave concern”
about the likelihood of defendants securing fair trial. Amnesty International also
commented to the Ethiopian Government on aspects of the Code and on the
proceedings of military tribunals observed by an Amnesty International mission in
February 1975. Objections to the Code include the lack of definition of those
circumstances in which the death penalty is mandatory, such as “‘threat of internal
disturbance’’.

In 1974 and carly 1975 the proceedings of military tribunals were, on occasion,
held in open court, with legal representation of defendants, but this was not al-
ways the casc. During 1975 and later, such trials were increasingly held in camera,
without legal representation for the defence. Trials appear to have become sum-
mary and findings and sentences took on a harsh and arbitrary nature.

New amendments to the 1974 Penal Code relevant to the death penalty were

introduced on 5 July 1976, They replace the previous clauses in the following
way:

(1) Special Criminal Code Section 1 7(a) — causing grave damage to the economy:
the death penalty becomes the maximum punishment for such offences as
hoarding grain or consumer commodities; manufacturing, making or using
false currency; overcharging; preventing grain and other commodities from

reaching the public; destroying public transport vehicles and damaging govern-
ment property.

(2) Section 17(b) — anti-revolutionary activities: the death penalty becomes
the maximum punishment for anyone who “*prevents or discourages, directly or
indirectly, farmers or other workers from following the various decrees to
organize themselves and puts obstacles in the way of revolutionary progress:
... establishes contact with anti-revolution and anti-people organizations, with-
in and outside the country, and sympathizes with them or assists them: ...

leaves the country illegally or attempts to lecave, by betraying the people and
the country’”’.
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(3) Under Section 19, the death penalty becomes the maximum punishment
for taking bribes or enriching oneself illegally. This offence includes *“... any
government cmployee who takes bribes or solicits a bribe in order to assist
people illegally; ... any official or any other person who demands to be given
documents, agrcements or other official files from the office in which he or she
is employed, or promises to transfer them to other people”.

[t is likely that many trials under this legislation lacked proper formality and
safeguards. Death penalties were often imposed and carried out speedily.

It 1s not known c¢xactly how many people have been sentenced to death and
cxecuted according to judictal procedure under the military régime. For the
period from September 1974 to the end of 1977, the number is probably several
hundred. Announcements of exccutions, if made at all, are often confined to the
minimum details -- describing the offence in general terms (e.g.: “banditry”’.
“opposing Ethiopia’s popular movement”, “acts of terrorism”, ‘“‘counter-revol-
utionary crimes”). One example is that of 50 pcople executed in November
1976 for a varicty of “‘counter-revolutionary”™ offences, including alleged murder
and political crimes: most were said to be members of the illegal left-wing
Ethiopian Pcople’s Revolutionary Party.

During 1977 the rule of law virtually broke down, as “revolutionary measures”
— that 1s, murder committed by Government security forces or other officials —
intenstfied and replaced any system of judicial procedure. Political killing was
officially encouraged by the military Government and approved as “‘revolutionary
justice”, (This is described more tully in Chapter IV). In some cases there were
official announcements of “‘executions™ after trial by military tribunal, but it is
thought that the system of military tribunals was, in fact. defunctin 1977.

Death penalties were also reportedly imposed by kebelle (urban association)
tribunals. Such trials were both summary and arbitrary in their procedures and no
right of appeal existed. An ofticial kebelle Chairman, Girma Kebede, was reported
to have been sentenced to death by military tribunal for torture and murders.
He was publicly executed with two colleagues on 2 April 1977. However. such
practices by Government officials are common and are usually condoned.

Gabon (the Gabonese Republic)

Like other former French colonies in West Africa, Gabon has a penal code and
system of justice inherited from France. However, the system has been modified
by the introduction of a Court of State Security, whose 12 members are under
the chairmanship of the President. This Court has jurisdiction over political cases.

No executions arc reported to have taken place in Gabon from the time of
independence in 1960 until 1974. A number of pcople were sentenced to death
for criminal offences during this period, but all of them had their sentences
commuted to 25 years’ imprisonment in March 1973, when President Omar

Bongo granted a general amnesty. In June 1974, a man who had been convicted
of two murders was executed.

Gambia, The (the Republic of)

Available information indicates that the 1933 (pre-independence) Penal Code is
still in force, with amendments made in 1961, 1964 and 1965.
Treason and murder are punishable by death, as is the offence of inciting a
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forcign power to invade The Gambia. By Section 186 of the Criminal Code. the
death penalty is not available for homicide committed as a sudden result of provo-
catton, infanticide or where the court finds the offender is suffering from insanity.
Pregnant women and people under 16 may not be sentenced to death. Those
condemned may appeal to a higher court. Execution is by hanging. It is not

known whether any death sentences were imposed or executions carricd out in
the period 1973 --77,

Ghana (the Republic of)

The Ghanatan Criminal Code of 1960 provided for the death penalty in Sections
46, 49, 180 and 194, Section 46 lays down the death penalty for murder, but
extenuating circumstances may be taken into consideration. Section 49 provides
the death sentence for prisoners who attempt to commit murder while imprisoned
for three years or more. Section 180 prescribes the death sentence for treason,
when committed by any Ghanaian citizen whether inside or outside Ghana,
and Section 194 provides the same penalty for people convicted of piracy. In
1962, an amendment to the Criminal Code introduced the death penalty for the
crime of possession of armaments. A decree in 1966 — by which time the civilian
Government had been overthrown and the country was under military rule —
provided for a discretionary death penalty for subversion. Trial was by military
tribunal and there was no possibility of appeal.

Civilian rule was restored in Ghana between 1969 and 1972, but shortly after
coming to power in a bloodless coup in January 1972, the military Government,
led by the then Lieutenant-Colonel 1.K. Acheampong, ruling by decree, made the
death sentence mandatory on conviction for robbery, where death resulted
(Suppression of Robbery Decree, 1972). In July 1972, the ruling National
Redemption Council issued a Subversion Decree making certain offences, including
any attempt to overthrow the Government, punishable by execution by firing
squad. Other offences constituting “subversion” according to the Decree were

robbery, smuggling, theft and wilful damage to property. Under the Decree, trial
1s by military tribunal, with no appeal.

Eight people allegedly involved in a plot in support of Dr K.A. Busia, whose
clected civilian Government had been overthrown by the January 1972 coup,
were arrested in July of that year, and in November sentenced to death under the
provisions of the Subversion Decree. The sentences were later commuted to life
imprisonment. In October 1973, five people, including Kojo Botsio, a former
[Foreign Minister, were also tried under the Decree on charges of plotting to over-
throw the Government. The trial resulted in the imposition of the death penalty
on Kojo Botsio and two others in December 1973, The following month, a trade
unionist, Alex Hammah, was tried separately on similar charges, and likewise sen-
tenced to death. Once again, the sentences were commuted to life imprisonment.

Arrests in the armed forces in November 1975 were followed by a major sub-
version trial, beginning in Accra in May 1976. Eight people, five of them soldiers,
taced charges of subversion, stemming from an alleged plot late in the previous
year. The trial ended in August 1976 with death sentences on five of the accused,
all members of the Ewe minority ethnic group. Hardly was this trial over when a
sccond began, of four military personnel charged with similar offences. This
trial was before a military tribunal, and resulted, in mid November 1976, in two
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death sentences, onc prison sentence, and an acquittal. These sentences were not
carried out: the prisoners were released during 1978,

In September 1976, agitation on the part of Ghanaian sccessionists based in
neighbouring Togo led to the issuing of a decree to amend the Subversion Decree
of 1972, so that it would provide for pcoplc who organize or promote the secession
or breaking away of any part of Ghana to be held guilty of the offence of sub-
version, with its mandatory sentence of death by firing squad. There is no report
of anyone having been charged or tried under the amended Decree.

In January 1977, to mark its fifth anniversary in power, the military Govern-
ment commuted to life imprisonment all death sentences imposed on prisoners
other than those convicted of subversion. A similar mecasure had been decreed in
January 1976, when the Government commuted to life imprisonment the death
sentences on all prisoners awaiting execution. It is not known how many death
sentences, if any, were passed in Ghana for non-political offences in the period
1973 -1976. However, in one notable case,in May 1977, 11 people were sentenced

to death by a Sekondi High Court for the murder of a traditional leader, Nana Atta
Agyeman IV, in April 1976.

Guinea (the Republic of)

Little information is available concerning the use of the death penalty in Guinea.
All that is known is that offences such as treason, smuggling, theft and drug-
taking may incur a capital sentence, apparently on a discretionary basis. It is
likely that other offences also, such as murder, may be punished by death.

During the period under review (1973—77), no executions were officially
reported by the Guinean authorities. However, it was widcely believed that a
number of political prisoners were executed in secret, or died as a result of
starvation or physical ill-treatment, at the detention camps in which they were
held. In fact, this form of treatment appears to have replaced the more formal
imposition of death sentences since January 1971, when a series of summary
exccutions aroused international protest. They followed an attack on Guinea’s
capital, Conakry, in November 1970, by a combined force of Portuguese soldiers
and people opposed to the Guinean régime. In all, a total of 91 death sentences
were passed, including 33 in absentia. Eight were carried out immediately. Reports
stated that the other condemned prisoners were executed soon afterwards.

Ivory Coast (the) (the Republic of)

In 1964 Ivory Coast modified the legal code which it had inherited at indepen-
dence in 1960 from the former colonial power, France. The modifications con-
cerned state security, and included several ncw articles in the Penal Code, as well
as the introduction of a State Security Court. Articles 67 and 91 of the 1964
Penal Code allow for the death penalty for crimes against the security of the state.
Article 91 provides the death penalty for incitement to war, devastation, massacre
and pillage.

The State Security Court introduced in 1964 consists of a president and six
judges, all appointed for five-year periods. The Court tries all offences against the
security of the state, and its introduction was the direct result of attempts made

in the early 1960s to overthrow the existing civilian Government of President
Houphouét-Boigny.
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In 1973, 12 army officers were arrested and accused of planning a mulitary
coup. They were tried by court martial and seven of them were sentenced to
death. However, no cxecutions were carried out. In October 1975, President
Houphouét-Boigny announced that the sentences on all prisoners awaiting ¢xe-
cution had been commuted to terms of 20 years’ imprisonment. All 12 army
officers convicted in 1973 were later pardoned by the President and released.
President Houphouét-Boigny is believed to oppose the use of the death penaity,
even though lvory Coast is officially retentionist.

Kenya ( the Republic of)

The death penalty is mandatory for treason: attempting to overthrow the Govern-
ment or to change laws or policics by unlawful means or by force: incitcment to
invade or attack the country with armed force; rendering assistance to the enemy
in time of war; murder.

In late 1975, the death penalty was made mandatory for robbery with violence
or attempted robbery with violence by the so-called “*Hanging Bill”. On 6 October
1976, the Attorney General announced a mandatory death penalty for “en-
compassing, imagining, devising or intending the death or deposition of the
President of Kenya”. There have been no charges to date under this provision.,
In 1976, President Jomo Kenyatta was given affirmative support by acclamation
for his public announcement that “‘all persons convicted of stealing [not merely
for violent robbery] would be publicly executed.” This measure was not, how-
ever, brought into effect.

The death penalty may only be imposed by the High Court, after preliminary
inquiries before a subordinate court. The person charged with an offence carrying
the death penalty may receive legal aid, and if convicted, has automatic right of
appeal to the Court of Appeal of East Africa. No death penalty can be carried out
until this Court has heard the case and made its decision. The condemned person

then has the constitutional right to petition for the exercise of the Prerogative of

Mercy, under Section 27 of the Constitution. The President may commute the
death penalty to a defined prison term, on the advice of an Advisory Committee
on the Prerogative of Mercy. The President may also grant a stay of execution for
an indefinite or finite period. The death penalty may not be carried out until all
avenues of appeal have been exhausted. In the case of the “Hanging Bill”, appeals
to the East African Court of Appeal must be lodged within 14 days. The death
penalty is commuted to life imprisonment for pregnant women and young people.

In Kenya no death penalty has been imposed for a political offence since
independence. A substantial number of death penalties have been imposed, and
many probably carried out, in homicide cases. The majority of death penalties
during 1975—76 were imposed under the “Hanging Bill”. For example, two men
were executed in November 1975 for attacking a man with a machete, stealing his
wrist watch, shoes and the equivalent of the UK £16. In March 1976, two men were
hanged, one for robbery at Knife point, and the other for murdering his uncle
and stealing money. It is not known how many others have been condemned
to death for robbery with violence in this period but the number of sentences
commuted by Presidential mercy is probably relatively small. Some judicial
appeals have succeeded. Execution is carried out in Kamiti Maximum Security
Prison in Nairobi, by hanging. Public reports of eXecutions are not made.
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A prominent radical Member of Parliament, J.M. Kariuki, ““disappeared’ on
2 March 1975. According to a Parliamentary commission, he was murdered for

political rcasons by scnior Government and security officials, No judicial action
has been taken to investigate this allegation.

N.B. Following the disintegration of the East African Community at the end of

1977, provision was being made in Kenya for the establishment of a national
Court of Appecal.

Lesotho (the Kingdom of)

Lesotho's Criminal Procedure and Evidence Proclamation 1938 provides that the
death penalty be the only available punishment for murder unless the Court finds
that “extenuating circumstances’ are present. The death penalty also existson a
discretionary basis for rape and treason. People under 18 at the time the offence
1s committed may not be sentenced to death.

Anyone sentenced to death may appeal to the Court of Appeal, which has the
jurisdiction to change a verdict or reduce the punishment imposed by the High
Court. Those under sentence of death may also petition for clemency to the King
who takes decisions about whether to intervene with the help of the Pardons
Committec.

In practice, few cxecutions have been carried out and these only for murder.
At the time of writing no rape or treason cases have resulted in the death penalty

although there were two major treason ftrials involving a total of more than
40 prisoners during 1974-75.

Liberia (the Republic of)

The statutory penalty for murder in Liberia is death by hanging (Penal Law
S.232). However, between 1954 and his death in 1971, President William Tubman
refused to sign any death warrants, Since then, an increase in the number of
crimes of violence has been voiced as reason for the re-introduction of the use
of the death penalty. Amnesty International has no information concerning the
rate and frequency with which the death penalty is imposed and carried out in
Liberia. It is known, however, that three convicted murderers were hanged in

August 1974 after their appeals for clemency had been rejected. In June 1974

President William Tolbert commuted the death sentences imposed on two people
convicted of plotting his assassination,

Madagascar (the Democratic Republic of) [ Malagasy |

The death penaity has stayed in the Penal Code, but there have been no executions
since 19358, when Madagascar was under French colonial rule. Although the death
sentence has been pronounced on several occasions since independence in 1960,
the Head of State has always used his right to grant clemency. There has been no
case since independence of the death penalty being imposed for political offences.

Under the 1962 Penal Code, the death penalty is available for certain offences
against State sccurity: bearing arms against the Republic; passing State secrets;
provoking civil war; sabotage of State property; incitement to looting; leading
armed gangs; rebellion; striking a judge, Government official, or policeman with
intent to Kill. It is also imposed for premeditated murder; torture; castration
which results in death; certain forms of arson; grievous bodily harm with specified
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aggravating circumstances, and certain thefts with aggravating circumstances.

Defendants charged with offences carrying the death penalty are granted legal
aid if they have no other resources with which to obtain legal representation. If
convicted, they may appeal to the Supreme Court and, when avenues for appeal
through the courts are exhausted, may petition the President to cxercise his
prerogative of mercy. No death sentence may be carried out until clemency has
been refused. The death penalty may be commuted to a fixed prison term. A
pregnant woman may not be executed until after her confinement, and nobody
under 18 may be sentenced to death.

Malawi (the Republic of)

The death penalty is mandatory for treason and murder, and discretionary for
rape. It may not be imposed on anyonc who was under |8 at the time of the
commission of the offence, nor may it be inflicted on pregnant women.

In 1969, Malawi’s local magistrates’ courts were re-named Traditional Courts
and given authority to impose capital sentences in murder and rape cases. In
1976, shortly before the beginning of a major treason trial (sec below), this
authority was extended to include treason cases. Before 1969, only the High
Court had authority to impose the death penalty.

Anyone condemned to death by a Traditional Court is allowed 30 days in
which to appecal to the Traditional Court of Appeal. Appeals may also be made
beyond the jurisdiction of the Traditional Court of Appeal to the High Court and,
ultimately, to the Supreme Court of Appeal, although access to these higher
courts may be blocked by the Minister of Justice. The President, as Head of State,
has final authority to grant clemency or commute death sentences to terms of
imprisonment.

Exccutions — by hanging — are carricd out in Zomba Prison, usually a number
at a time. No official figures are available for the numbers of people sentenced to
death and exccuted, but well-informed sources indicate that at least 27 people
were hanged between May 1972 and August 1973, A further 25 people are re-
ported to have been executed between December 1973 and September 1975.
More than 100 prisoners under sentence of death were said to be held in the
condemned cell section of Zomba Prison in late 1975.

Almost without exception, those executed are criminal offenders. Political
opponents of the Malawi Government are rarely charged and brought to trial in
open court: instead, they are normally subjected to long-term detention without
trial under the provisions of the Public Safety Regulations. However, a major
political trial involving the use of the death penalty occurred in early 1977,
following the dismissal in April 1976 of a Cabinet Minister, Albert Muwalo
Nqumayo.

In January 1977, Albert Muwalo Nqumayo, tformer Minister of State in the
President’s Office, and Focus Martin Gwede, Head of the Malawi Security Police
until his arrest in October 1976, appeared before a Traditional Court in Blantyre
on charges of treason. Both men were alleged to have been involved in a plot to
assassinate Life President Dr Hastings Kamuzu Banda while he was on a visit to
the town of Karonga, and to overthrow his ruling Malawi Congress Party Govern-
ment. Muwalo and Gwede denied all charges, but were convicted and sentenced
to death on 14 February 1977. They were allowed 30 days in which to appeal
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against conviction and sentence to the Traditional Court of Appeal. In April 1977,
the Court rejected their appeal and confirmed the death penalty in both cases.

Muwalo Nqumayo is reported to have been hanged at Zomba Prison on 3 Septem-
ber 1977. Gwede also is believed to have been executed.

Mali (the Republic of)

Mali has kept a legal system based on that of France. A Supreme Court was estab-
lished in 1969. In 1976, a Special Court of State Sccurity was set up, consisting of
two magistrates and eight army otticers. Since 1976, offences such as causing

damage to state property and embezzlement have come before this court instead
of before the civil and criminal courts.

After taking power in November 1968, the present military Government of
Licutenant-Colonel Moussa Traouré promised to bring to trial members of the
previous civilian régime but the former President, Modibo Keita and some twenty
of his associates were held in prolonged detention without trial at prison camps in
the Sahara, where conditions were particularly harsh, Several of the detainces died
i the early 1970s, probably because of the severe prison conditions. In May 1977,
Modibo Keita also died, reportedly as a result of a lung infection. He had been
detamned continuously since November 1968.

in June 1977, 12 people were condemned to death for political offences by the
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