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Safeguards against torture

In response 1o allegations of torture, governments usually respond (if they respond at
al) by denving the facts or by contending that whatever allegations may be true are
isolated incidents and the work of a few excessively zealous security agents. They may
also point out that torture is against the law but the fact that torture or other ill-
treatment occurs in dozens of countries while it is prohibited under the legal systems
OF at least 112 countries clearly shows that a simple tegislative prohibition is not suffi.
cient to ban torture. Where the political will exists, a government can stop torture.
Conversely, if few objectively verifiable preventive and remedial measures have heen
taken, then it is fair to conclude that a government's opposition to torture is less than

vertouns.,

he Human Kaivhis Comonttee, o an
authoritative  “General Comment™
adopted on 27 July 1982, pointed out
that 1t s~ not sutticient tor the implemen-
tation ot Article 7 ot the International
Covenant on vl and Polttical Rights,
the prohibition of torture and of cruet,
inhuman or degrading treatment or pun-
ishment, tor states to make such practices
a orime. Sinee the practices occur despite
existing penal provistons, states shoutld
take additionat preventive and remedial
steps 1o ensure ettectuive control. At the
very least, in the Committee’s view, these
measures should include the tollowing:
“Complamty about ill-treatment
must be mmvestigated ettectively by
competent  authorinies.  Those
tound gutlty must be held respon-
sible, and the alleged victims must
themselves have ettective remedies

atl  their disposal, including the

right 1o obtain compensation.

Among the sateguards which may

make control ettective are pro-

vIstons  against detention income-
municado, granting, without pre-
judice 10 the investigation, persons
such as doctors, lawyers and family
members access 10 the detainees;
provisions requiring that detain-
ces should be held in places that
are publicly recognized and that
their names and places of detention
should be entered in a central
register available to persons con-
cerned, such as relatives; provisions
making confessions or other evi-
dence obtaimned through torture or
other treatment contrary to Article

7 wadmissable in court; and

measures of training and instruction

ol law enftorcement otficials not 1o

apply such treatment.”’

Any universally applicable set ot
measures 10 stop torture must include
those histed by the Human Rights Com-
mittee. Based on its own experience,
Amnesty International has elaborated a
more comprehensive body of safeguards
and remedies against torture. The tollow-
g measures denive from evidence pro-
vided by personal testimonies of torture,
the work of domestic groups and interna-
nonal orgamizations combating torture
and the lessons learned trom the expert-
ence of particular countries in curtailling
toreure.

1. Official directives
condemning torture

I'he head of state, head of government
and heads of ditterent securnity torces

should state unequivocally that they wall
not tolerate, under any circumstances,
the il -treatment of detainees by oftficials
at all levels under their responsibility,
Such clear orders tfrom the top, when
disseminated to all agents, would be a
tarcetul signal that detainees’ nights and
the law tself must be respected.

2. Restriction of incommunicado
detention

Almost invanably the victims of torture
are held incommunicado, both tor pur-
poses of interrogation and to allow any
marks of torture to disappear. Ensuring
prompt and regular access (o one's own
lawyer, doctor and tamily and to a court
of law would dimimish the hikelithood of
ill-treatment, especially during the first
hours and days of detention when, in
Amnesty International’s experience, ill-
treatment is most likely. All prisoners
should be brought promptly before a
judiaial authority to assess the legality
and necessity of the detention as well as
the treatment ot the detainee.

The tollowing questions provide an
indication of a government’s withingness
to provide sateguards against the abuse
of incommumcado detention. Does the
government allow the courts the inde-
pendence to enforce writs of habeas
corpus, amparo or similar remedy when-
ever a4 detainee 15 not brought quickly
betore a court of faw? Does the govern-
ment require that the detaining author-
ities allow prompt and regular access to
the detainee by his or her lawyer as well
as prompt and reasonable access by
members of the famuly? Can an indepen-
dent physician chosen by the family gain
access 10 the detainee upon reasonable
request, even if the detainee has not made
such a request?

Regular communication and consulta-
tnon with a lawyer are of the utmost
importance 1o ensure, among other legal
guarantees, that statements taken in evi-
dence from the detainee are given freely
and not as a result of coercion. Such
consultations must occur at a minimum
betore and between interrogation sessions
and i a degree of privacy if the lawyer’s
presence is to serve as a credible restraint
on the interrogators’ potential abuse of
power.

3. Record-keeping by the
detaining authority

In some countnes torture takes place in
secret  centres.  Governments  should

ensure that prisoners are held in pubhicly
recognized places and that accurate intor-

mation about their whereabouts is made
available to relatives and lawvers.

There should be no doubt where and
M WHOSC Care a prisoner s at a given
e AN accurate central regnter of
detaimnees iy each district, in the torm of
a bound book with numbered pages,
with i record of their tune ot arrest and
places of imhal and subseguent detention
would prevent secret detention and the
“dhsappearance’’ of people in custody.

It would also give families and tawvers
the possibility ot locating the detamec.
[-ach detention centre should be required
to keep a detailed contemporary record,
again bound with numbered pages, of
the timce of arrest, dentities of the auth-
onties who pertormed the arrest, time of
appearance betore a judiaal authority,
times and durations of each interrogation
YOSSION,  nimes when  statements were
given, and a complete record of who was
present at all of the above instances. All
ofticers present at the taking of a written
statement could be required to counter-
sign the statement.

Such records could be supplemented
by a personal data sheet giving informa-
tion about the umes of medical examin-
ations, who conducted them, times and
places of interrogation, identities of
mterrogators by name or number, a
record of meals and ot requests or com-
plaints made by detaimnees or on therr
behalf. This data sheet would accompany
the detainee when transterred, and the
officer 1in charge ot the detainee would
sigh the data sheet,

Legitimate force used against a detainee
or violence by the detainee against guards,
interrogators or his or her self could be
recorded on this data sheet. Evidence of
injuries  sustained in custody in the
absence of any such record would be an
indication that these injuries were more
likely 1o be the result of illegal violence
used by officials than of any above-
mentioned (but unrecorded) causes.

All records would be available to the
detainee and his or her legal adviser.

4. Safeguards during
interrogation and custody

Strict procedures are needed to regulate
the process of interrogation itself. A clear
chain of command within the agency
would indicate who 1s responsible for
supervising interrogation  procedures
and practices and for disciphning officers
who violate these procedures. The pro-
cedures could include such matters as

the regular and personal supervision of

interrogation by senior officers, as well
as specified limitations on the duration
of interrogation sessions and the number
of interrogators.

Particular precautions should be taken
to avold the abuse during interrogation
of women and juvenile detainees. Pro-
cedures should stipulate that a female
officer be present during all interrogation
of women detainees and that the ques-
tioning of juveniles take place in the
presence of a parent or guardian. It
would be a turther commitment to pre-
venting torture if the government pub-
lished the interrogation procedures cur-

rentlvan toree and periodically reviewed
both procedures and practices, inviting
submisvions and recommendations from
civil rights groups, detence lawvers, bar
assovianions and other interested parties

5. Notification to detainees of
their rights

At the moment of detention or arrest, or
promptly thereatter, detamees should be
cntitled to know why they have been
detamed or arrested, where held and by
which agency. They should also receive
an explanation, orally and in wrniting, in
a4 language that they understand, of how
to avall themselves of their legal nights,
mcliuding the right to todge complaints
of dl-treatment,

6. Regular system of visits to

places of detention

Detennion centres should be visited regu-
larty and routinely by individuals inde-
pendent of the detamning authorities.
I'hese mmdividuals may be appointed by
nmdependent national bodies, or they
may  be delegates trom international
bodies such as the International Com-
mittee of the Red Cross. Thev should be
able to communicate with detainees
without prison statt being present.

7. Separation of authority over
detention and interrogation
Detatnees subgected to torture are often
held i custody and interrogated by the
same agencey. The tormal separation of
these two security functions would allow
some protection for detainees by provid-
g a degree of supervision of their
weltare by an agency not engaged in
interrogating them.

8. Training in human rights
norms for all security agents

All personnel involved in law entorce-
ment duties—mititary, pohice and prison
statt—-should receive proper education
and training concerning the prohibitions
against torture given 1n the Universal
Declaration of Human Rights and other

instruments including the UN Code of

Conduct tor Law Enforcement Otticials,
the UN Standard Minimum Rules for
the Treatment of Prisoners and the UN
Declaration against Torture. Domestic
laws and regulations against torture
should be included. These texts should
be translated as necessary and dissemi-
nated to all central and local authorities
involved in the process of arrest, interro-
gation, detention or the administration
of justice. An absolute prohibition of
torture and ill-treatment as crimes under
domestic law should be visibly displayed
in every detention centre in the country.
l.aw entorcement ofticials should be
instructed that they are obliged to refuse
(0 obey any order to torture.

9. Domaestic legislation

The UN Declaration against Torture
cais on each state to ensure that torture
s an oftence under its criminal law
(Article 7). The ¢riminal code should
freat torture as a crnime and establish
appropriate penaities tor those found
gutlty. Incitement o torture or complicity

i torture should hkewise  constitute
criminal otfences. In recopnition ot the
tact that the crime of torture s forhidden
hy international law , domestic fegislanon
shoutld stipulate that the crnime of torture
v ot subject tooany statute ot himitae
ttons. It should oblige the government to
seek the extradition of s own otficials
avctsed of torture it they tlee to another
country to avord prosceution, and to
prosecute or extradite toreign otticials
aecused ot torture elsewhere but now
restiding within s jurnisdicnon. In some
legal svstems a law could also allow inds-
viduals o imitiate eriminal proceedings
against oftficials accused of torture it
public authonties did not do <o, and to
have the night to participate fuity in the
procecdings.

10. Repeal of provisions of
emergency legislation that
diminish detainees’ rights
Provisions of emergency legislation or
excessive decrees that weaken sateguards
agamst  the abuse ot authority - tot
exampie, by allowing unchecked periods
of mcommunicado detention or suspend-
ing the night ot habeas corpus or its
cquinvalent - mayv tacthitate torture. The
promulgation and contmued enforcement
ot such legal provisions is often taken as
a signal by the secunty torees that neither
the government nor the courts will inter-
fere with their methods. The repeal of
such measures would be an objective
signal to the contrary.

11. Medical safeguards

The presence and formal independence
of a tully gualified doctor at all detention
centres can provide protection trom ill-
treatment. In practice, the government
mist recognize the prinaiples that it s a
serious breach of medical ethics tor health
personnel to be mvolved in torture and
that the medical officers on duty are
responsible for the health of detainees
and must have the clinical independence
to perform this duty. One indication of
independence would be if medical otficers
were responsible 1o an authority other
than the security forces or prison admin-
istratton.  Further procedures of the
medical examinations of all detainees
coutd include the tolilowing:

a. the offer of an exammnation on
arrival at a detention centre, before
interrogation begins;

. the offer of an examination every
subseguent 24 hours while under
mterrogation  and  immediately
Prior to transfer or release;

these offers should be made per-
sonally by the medical officer on
duty, who would explain the
unportance ot having complete
records of the detainee’s condition
1n detention;

. detamees should be intormed in
the written notice of their righty
about the importance of these
examinations;
all exammations should be con-
ducted 1n private by medical per-
sonnel only;

any retusal by oo detainee 1o have
a1y ol these examimnations should
he witnessed o wrnibmme by the
rnedhical othicer;

dasly visat< 1o cach detaimee by g
medhcal othicer, and access by the
Jetinee to the medical otticer on
Juty art oans time on oreasonable
FOCJHIUNT

detanled record -keeping by medieal
persannel of such matters as the
weight of the detamee, marks on
the body, psychotogical state and
complamts related to health or
rreatment;

these records should be treated as
caonhidentiad, as mooany doctor.
patient relavionship, but capable
ol bemng communicated  at the
detainee’s reguest to his or her
lavwver or family;

cxanunanoen by the detamee’s vwn
doctor at the request of the detainee
or of hus or her lawyer or family,
not i the presence of prison guards,

Covernments should make obligatory
post-mortem exanvnations of all ndy
viduals who die in custody or shorthy atter
release, from whatever cause. Such post
mortem exanunattons would need 1o be
conducted by an independent torensig
pathologist, with aceess granted by faw
to the examinatton, evidence and any
subsequent hearings 1o a representating
ot the tamily, thetr lawver and doctor,

12. No use of statements
extracted under torture

Governments should ensure that con-
tessions or other  evidence  obtained
through torture may never be invoked in
legal proceedings. Prosecuting authorities
should be instructed not 1o submit in evi-
dence contfessions or other information
which may have been obtained as a result
ot torture or oppression of the detendant
or any other person. Judges should be
required to exciude all such evidence.

13. Investigation of complaints
and reports of torture
As stated m the UN Declaranon against
Torture. governments should ensure
that all complaints and well-tounded
reports of torture areampartially investi-
gated.  Complamants  and  witnesses
shouid be protected from inumidation.
Even of some form of official com-
plaints machinery does exist, there may
be a reluctance to use it. Vicaims of tor-
ture may tear repnsals from the security
torces. Sometimes, ill-treatment is not
reported because the victims do not
believe that 1t will do anv good. They
may behieve that the word of a security
ofticial will be given more weight in court
than their own testimony., They may wish
to protect thewr famihies from the tear and
anxiety caused by the knowledge that
they were tortured. o some societies it is
thought undigmtied to admit to having
been tortured. In others, it may be par-
tiealarly difficult tor victims, especially
women, 1o reveal that they have been
physically or sexually abused. Just as the




cxistence of allegations cannot be taken
as proot ot torture, the paucity of othaal
complaints  does not demonstrate s
abtywence  Theretore, complaints proce:
Jures should provide tor an mvestigation
of atlegations wherever there s reason:
able pround to believe that torture has
occurred, esen it formal complamts hasve
not been lodeed.

Based on s expenence,  Amnesty
International believes that compiamits
procedures should reflect the tollowing
principles.

I The mam obective ot complaints
machinery is to estabhsh, to the degree
of certainty possihle, whether torture
or tll-treatment has occurred. Asat s
not a criminal ingurey, it should there-
tore not be necessary to prove beyond
reasonable doubt who committed the
offence in order to conclude that an
oftence has taken place.

2. The mvestigating body, however
constituted, should be able to demon-
strate 1ts tormal tndependence trom
the detaining and interrogating auth-
orities as well as from governmental
pressure and influence. In order that
its findings prove credible, the govern-
ment might include among 1ty mem-
bers persons nominated by indepen-
dent non-governmental bodies such
as the country’s bar and medical
associations. There s no strong reason
to  ex¢clude representatives ot the
general public, especially in countries
with systems involving trials by jury,
trom serving on a board charged with
reviewing complaints  against  the
police.

3. The rerms of reference ot the
investigating body should inciude the
authority to  subpoena witnesses,
records and documeints, to take testi-
mony under oath, and to invite evi-
dence and submissions from interested
individuals  and non-governmental
organizations. The investigating body
should also have powers 1o review
nprocedures and practices related to
the notification of arrest:; to visits to
detainees by lawyers, family and their
own physicians; 1o medical examin-
ations and treatment and to the
admissibility of statements tn court
allegedly obtained by coercton.

4. The investigating body should be
capable of acting on #s own mitiative,
without having to recetve tormal com-
nlaints, whenever there s good reason
toy believe that torture has ococurred.
To do so, 1t must be given the statt
and other resources o carry. oul
ALONOMOUS 1Investigations,

¢ The methods and tindings should
be public

6. The investigation should be speedy
it 1t is to o serve the cause of cither
stice or deterrence.,

7. The night to tile a complaint shouid
he avaitable to all current and tormer
Jdetainees, their lawyers, famihies and
to any other person or organization
acting on their behalt,

8. Accurate records ot complamts
filed should be published on a regular
basis.

Y. Sccurity  agents  against  whom
repeated complaints of all-treatment
are filed should be transterred, with-
out prejudice, to duties not directly
related to arresting, guarding or inter-
rogating detainees, pending a thorough
review by senior officers of their
conduct.

10, The investigating body shouid
have available to 1t the medical docu-
mentation resulting from an examin-
ation by an independent doctor given
immediately after the complamt s
filed. Records of any post-mortem
examination relevant to a complaint
should likewise by available.

14. Prosecution of alleged
torturers
The complaints procedures described
above are not a substitute for the proper
functioning of the courts.

Che jurisdiction of the courts should
extend to the investigation of complatnts
of torture against any member of the

security forces and to the prosecution ot

any security agent accused ot torture.
The subjects of judicial investigation
and prosecution should include not only
those who participate in torture but aiso
all those who incite it, attempt 1it, con-
sciously cover it up, or are otherwise
directly implicated in its use. Command-
ing ofticers should be held accountable
for torture committed by officials under

their command. The principle responst
ity 1o mshigate criminal prosecutions
lies with the state authorities and should
he exercised onee there s reason to
helieve that spectfic agents can he con-
victed of torture or i-freatment.

15. Disciplinary measures
Disciplinary procedures within the secur
ity forees or relevant protessional bodies
(c.gz. the medical authorty that heenses
doctors to practse) should be pursued
promptly and without prejudice to any
form ol court action.

16. Civil remedies

A complainant or person acting on his
or her behalf should be able to seek
damages in oivil proceedings  against
individual security agents, the agency, its
commanding officer and the state atself.
The fact that a previous criminal pros-
ecution on the same charges has not
restlted in the conviction ot speaitic
agents should not preclude civil actions
to obtain damages.

17. Compensation and
rehabilitation

Assistance to torture victims by the state
should include medical rehabilitation as
needed and financial compensation com-
mensurate with the abuse inflicted and
damages suffered. His or her assistance
should follow from a finding that torture
o1 ill-treatment has occurred and should
he awarded to the detainee without
prejudice to any other criminal or civil
proceedings. In the event of a detainee’s
death being shown to be the result ot tor-
ture or ill-treatment, the deceased’s tamily
should receive compensatory and exemp-
lary damages against the state without
prejudice to any other criminal or civil
proceedings.

18. Ratification of international
instruments

As a further sign of a government’s will
to prevent torture all states should ratity
the International Covenant on Civil and
Political Rights and 1ts Optional Protocol
providing for individual complaints.

A further sign would be the declaration
by the government that it will cooperate
with international inquiries into allega-
tions of torture by appropriate nter-
governmental and non-governmental
organizations.

A new international instrument against torture

On 10 December 1984 the UN General Assembly adopted by consensus a new Convention against Torture and Other

Cruel, Inhuman or Degrading Treatment or Punishment. Th
offence and provides guidelines to states parties for action to prevent
It also sets up machinery for monitoring the application of the Convention,

¢ 33-article Convention defines torture as a punishable
it and punish those responsible for inflicting it.

The Convention comes into force a month after 20 states have ratified or acceded to it
The Convention was annexed to resolution 39/46, in which the General Assembly urged all governments to consider

signing and ratifying the new instrument as a matter of priority.
out the world, Amnesty International believes that all governmen

Convention against Torture.

In the continuing effort to eradicate torture through-
ts should sign and ratify without reservations the UN




