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Spain
Adding insult to injury:
The effective impunity of police officers in casesf torture
and other ill-treatment

INTRODUCTION

For many years Amnesty International, together witier international and national
non-governmental organisations (NGOs), and a rafidéN and Council of Europe
human rights bodies, have expressed serious caosyarding torture or other cruel,
inhuman or degrading treatment (ill-treatmentcommitted by law enforcement
officials?in Spain and the effective impunity enjoyed by mangelation to these acts.
This report highlights cases investigated by Anwekiternational in which
individuals reported they had been hit, kicked,ghead and verbally abused by police
officers, including while handcuffed, and both inetstreet and while in police
custody. Complainants have also claimed that these threatened with a gun or
knife, whipped on the soles of their feet, and i death threats from police
officers. In one case a detainee was told thdteifdid not cooperate, the police
officers would rape his girlfriend. In another eaa man lost hearing in one ear for
several weeks as a result of blows to his head frolce officers.

Amnesty International considers that the continuhggations of ill-treatment
by police officers result from multiple failings liizte Spanish authorities to comply
with their international legal obligations whichqrere them to take a range of
legislative, judicial, and administrative measuies prevent ill-treatment. These
standards also require the authorities to enser@ribmpt, independent, impartial and
thorough investigation of any case where thereasaon to believe ill-treatment may
have occurred. Furthermore, the authorities araiired) to ensure that persons
responsible for such human rights violations amught to justice in fair proceedings
and to ensure an effective remedy, including repmarafor the victim. As stated by
the European Committee for the Prevention of Tertand Other Inhuman or
Degrading Treatment or Punishment (CPT), “The d&iétyi of the prohibition of
torture and other forms of ill-treatment is undered each time officials responsible
for such offences are not held to account for taeiions.®
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Spain’s legal obligations to prevent torture and dter ill-treatment

Spain is party to a number of international humghts treaties which impose upon
the Spanish authorities obligations to prevent puadish ill-treatment by its agents

and ensure redress and reparation to the victimnsudh treatment. These treat
include thelnternational Covenant on Civil and Political Rights (ICCPR), theUN
Convention against Torture and Other Cruel, Inhumanor Degrading Treatment
or Punishment (UN Convention against Torture), and theropean Convention for
the Protection of Human Rights and Fundamental Fregdoms (ECHR). In
addition, on 6 April 2006 Spain ratified th®ptional Protocol to the UN
Convention against Torture which, among other things, requires Spain totetq
maintain or nominate one or more bodies to cartyregular visits to all places whe
people are deprived of their liberty, in order t@\ent ill-treatment. Spain is als
party to theEuropean Convention for the Prevention of Torture aad Inhuman or
Degrading Treatment or Punishment and as such has permitted regular and ad
visits from the CPTto all places where people are deprived of thiegrty.

Article 1 of the UN Convention against Torture aef torture for the purposes of t
treaty as “any act by which severe pain or suftgrimhether physical or mental,
intentionally inflicted on a person for such puresss obtaining from him or a thi
person information or a confession, punishing homan act he or a third person I
committed or is suspected of having committed néimidating or coercing him or
third person, or for any reason based on discritiminaf any kind, when such pain
suffering is inflicted by or at the instigation of with the consent or acquiescence
a public official.” The UN Convention against Tam also puts obligations on staf
in relation to “other acts of cruel, inhuman or deting treatment or punishme
which do not amount to torture as defined in agtit] when such acts are commit

by or at the instigation of or with the consentamuiescence of a public official

(Article 16). All forms of torture and other ilkdatment are expressly prohibit
under international law, in all circumstances.

Article 7 of the ICCPR and Article 3 of the ECHRjuére the Spanish authorities
ensure that no person is subjected to torture loeratl-treatment. In the face (
allegations that an act of torture or other illatreent has occurred, these trea
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persons responsible for such acts are broughtstewgu The treaties also require the
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Spanish authorities to ensure that victims of duesitment have access to an effective
remedy and receive adequate reparation, includinoghpensation, restitutior

rehabilitation, satisfaction and guarantees of repetition.

Article 15 of theSpanish Constitutionaffirms the right to life and physical integrity,
and prohibits torture and degrading or inhumanttneat or punishment in all
circumstances The criminal code of 23 November (1995) defiard establishes the
penalties for acts of torture committed by publificgals in Articles 174 — 176. Th
maximum penalty for torture is six years’ imprisagmh and disqualification fro
office for up to 12 years. The law also criminasighe actions of a public officigl
who, failing in his or her professional duty, all®worture or other ill-treatment to e
committed by another persén.

The cases that Amnesty International has researcimuding those
documented in this report, reveal pervasive andctiral shortcomings in the
prevention, investigation and punishment of ilatreent. Similarly, the report of the
CPT on its visit to Spain in 2005 noted that, tgkinto account the standards of the
European Court of Human Rights in determining theffettiveness” of an
investigation into ill-treatment, “none of the cageviewed by its delegation during
the 2005 visit could be described as being effeciivestigations” concluding as a
result “the safeguards currently in place for pessdeprived of their liberty by law
enforcement agencies do not adequately protect fhem ill-treatment.® In their
reports, the Council of Europe Commissioner for lanRights and the United
Nations Special Rapporteur on torture have refdilwadany of the issues highlighted
in the present report.

In interviews with Amnesty International in 200@cidents of ill-treatment by
law enforcement officials were generally acknowledidpy representatives of human
rights ombudsperson offices, judicial authoritiaad police bodies. Many of them,
however, claimed that such incidents occurred amlgolated instances and that the
overwhelming majority of complaints of ill-treatmemade against law enforcement
officials were false (without specifying whetherese complaints were actually
investigated thoroughly). The response of the $paGiovernment to the report of the
CPT of its visit to Spain in 2001 showed the samti¢ude, claiming that “torture or
ill-treatment ... by officials of the National Poliorp [is] practically non-existent.”

Commenting on similar statements by officials, ®02 the UN Committee
against Tortur€ expressed concern about “the dichotomy betweerasisertion of
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the State party that, isolated cases apart, todurk ill-treatment do not occur in
Spain ... and the information received from non-gawental sources which reveals
continued instances of torture and ill-treatment thg State security and police
forces”™. The failure to investigate each individual casiso impedes the
identification of structural deficiencies that fitate ill-treatment and thus prevents
institutional improvements from being implemented.

While Amnesty International does not consider rifatment by the Spanish
law enforcement officials to be routine, based @nrésearch the organization does
contest the suggestion that it is rare and thatésponsibility for its occurrence lies
exclusively with a handful of rogue police officerAmnesty International recognises
the difficulties encountered by police officersaarrying out their duties when faced
with individuals who may be dangerous and violami] the personal risks they run.
The organisation also recognises that false adomsamay sometimes be brought
against officers but the organisation considers tha persistent failure adequately to
investigate every claim of ill-treatment servestim&i to ensure that those responsible
are held accountable nor to ensure that thoselyalsused have their names
authoritatively cleared. Such failures protectimsi potential victims of ill-treatment
nor officers potentially the victims of false al&gns. Amnesty International
recognises that the reputation of the vast majaitiaw enforcement officials, who
carry out their duties professionally, is unfaitgrnished by the actions of those
officers who commit acts of ill-treatment. Onceaibyy the failure to ensure
accountability of those responsible for ill-treatmheincluding by showing to the
public that this has been done, serves furthemttetmine the credibility of the law
enforcement bodies in Spain as a whole. Amneggriational’s research indicates
that the cases documented in this report are otdted incidents. Rather, the cases
have been chosen as examples of repeated faifirthe isystem.

Certain high-profile cases have received strong deomation from
government representatives and Amnesty Interndtiwakcomes positive steps taken
by the autonomous regional police force of the Basgountry (Ertzaintza) including
the introduction of “quality control” mechanismsrohg detention (consisting of
detailed procedures which are closely monitored) \@deo-recording of large parts
of police stations. The organisation also consideositively the proposal of the
Catalan autonomous government to create a polidesetcommittee which would
report to the government on cases of ill-treatmant] the proposal to introduce
video-recording in all areas of police stations emiis control. These measures are
all a clear step in the right direction but Amnebtiernational regrets that they still
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fall short of the recommendations made by humahtsipodies aimed at combating
ill-treatment and impunity most effectively.

Following an incident of alleged ill-treatment bgw enforcement officials,
cases frequently follow the same pattern: non-emristor inadequate internal
investigations and prompt provisional dischafgef any judicial complaint on the
basis of a lack of evidence, even when medicaltioerocredible evidence exists to
support the allegations. When cases do comeah tiney often end in acquittal due
to the non-identification of the officers responsjlor in nominal sentences. It is not
unusual for the proceedings to continue for sewgeals, following repeated closure
of the case by the investigating jud§e Victims frequently complained to Amnesty
International that investigating judges and prosasu relied too heavily on
statements by police while not giving equal cred@enc victims or withesses.
Amnesty International is also concerned about casewhich law enforcement
officials lodged complaints which appeared desigrieddiscredit the victim’'s
testimony in an attempt to cover up evidence af twen wrongdoing or to intimidate
victims of ill-treatment into withdrawing their onecomplaint against police officers.
Other factors identified in this report as conttibg to effective impunity for ill-
treatment by law enforcement officials in Spainuie:

« Inadequate initial training and insufficient onggitraining in the appropriate
use of force and the applicable human rights staisga

» lack of protocols and clear guidance for policeuse of force;

e lack of systematic video- and audio-recording ihaakas of police stations
where detainees may be present (e.g. cells, comnaweas, interrogation
rooms);

« failure to ensure that detainees are examined fogdical doctor, outside the
presence of the police (unless the doctor concereqdests otherwise in a
particular case);

e inaccurate or incomplete medical reports;

e oObstacles to an individual being able to registecoaplaint about police
conduct at police stations and courts;

» excessive delay in criminal proceedings and comiddyy police being heard
much sooner than complaints against them, even wé#lating to the same
incident;

« difficulty identifying officers responsible becaudbey are not wearing
identifying badges or wear balaclavas;
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» failure by police officers to prevent and/or repiitreatment by colleagues,
and a misguided “esprit de corps” which leads téicefs covering up
unlawful behaviour of others;

» failure of the internal police complaints mecharssio ensure allegations are
promptly, thoroughly and impartially investigated,;

» failure of the government to establish an effectivéiependent mechanism to
investigate allegations of serious human right¢ations by police officers;

» granting of pardons to police officers convictedliefreatment;

« failure to dismiss or apply other appropriate giinary sanctions, and even in
some cases, promotion of officers convicted ofréatment.

Amnesty International is deeply concerned thatréhectance of the Spanish
government to face up to the problem of ill-treattnBy law enforcement officials
and the failings of the internal disciplinary anadicial investigation system is
exacerbating the climate of impunity which fostergher incidents of ill-treatment.
The failures of the Spanish authorities in thisaam®nstitute a violation of its
obligations under international law. Until the govment takes effective action to
investigate allegations and bring to justice atisin responsible for ill-treatment, law
enforcement officials will remain above the law.
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POLICE COMPLAINTS INVESTIGATORY
MECHANISMS

Outside of the criminal justice system, inciderftalteged police ill-treatment may be
investigated through the internal affairs (diseiphy) unit of the police force involved.
Additionally, the national or regional human riglisibudsperson has some limited
powers of investigation.
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Law enforcement bodies in Spain

Responsibility for law enforcement in Spain is ded among a number of bodies

operated at national, autonomous regio@aniunidades Autonomaand local level

There is also a distinction between forces of atlusively civilian nature and the
Civil Guard, which is both a civilian and militafgrce under the control of both the

Ministry of Interior and the Ministry of Defence.

State level
There are two state-wide law enforcement agenciédse—-National Police Guerpo

Nacional de PoliciaCNP) and the Civil Guard3uardia Civil). The National Policg
is responsible for law enforcement primarily witharge towns and cities while the

Civil Guard operates in rural areas, smaller towand territorial waters, and is al

responsible for traffic and border control. TheiCGuard may also act as a military

force under the command of the Ministry of Defence.

Autonomous regional level
Three of Spain’s autonomous communities operatg tven autonomous region

police forces which have assumed competencies quslyi held by the National

Police or Civil Guard in that area. The forcesrently in operation are the Moss
d’Esquadra in Catalonia, the Ertzaintza in the BasGountry, and the Policia Fo

in Navarra. In Galicia, Valencia and Andaluciag@pl police units exist which forin

distinct police bodies within the National Police.

Local level
District or town council gyuntamientp police forces also exist, known as Munici

or Local Police. They act under authority of tleeiiecil and their jurisdiction extends

only to the area governed by that same councileirTiesponsibilities traditionall

have included areas such as traffic regulation addhinistration but these afe

increasing and some now also have public securitgtions.
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I nternal police investigatory mechanisms
Each police force has its own internal disciplinaiuctures which are responsible

for

investigating offences allegedly committed by theificers. Serious disciplinary

offences by officers within the National Police anwestigated by the Directorate
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General’'s Personnel Division (National Police Dpicie Unit). Lesser offences are
examined at the local level, in the officer's uaitregional post. In the Civil Guard
all alleged disciplinary offences are investigatedhe officer’s territorial division.
This process is overseen centrally by the Civil il@du2iscipline Service within the
Personnel Sub-Directorate.

Within the Ministry of the Interior's Secretariat &tate for Security there
exists an inspectorate for investigating citizec@mnplaints, whose powers are based
on the Royal Decree of 208/96 of 9 February 19B6cases relating to the national
level police services (the National Police and @l Guard), the Secretary of State
can order an investigation, but the aim of the g@tigation is to prevent recurrence of
such an incident rather than to provide restitution the victim or sanction
misconduct in a particular case. The investigat@ge the power to interview the
alleged victim and possible witnesses and asknffiorination from the relevant police
station. If the information provided is incompleaie inadequate they must ask the
Secretary of State to give them a mandate to irgagstfurther. The staff responsible
for conducting these investigations lack specifitidglines on how to operate.
Amnesty International is concerned that, as a tethd work of the inspectorate staff
is conducted on the basis of personal discretiGgash case.

The results of an investigation may lead to newtrugsions to the law
enforcement bodies from the Secretary of State sfystemic failing is identified.
Alternatively, the Secretary of State may order th@ening of a disciplinary
investigation. If evidence of criminal miscondwaises the Secretary of State will
transmit this information to the public prosecuéod the internal affairs unit of the
relevant law enforcement body. If the case isaglyeunder judicial investigation, the
Secretary of State can continue investigating barinot order any disciplinary
sanction until the judicial proceedings concluded @ then bound by the judicial
findings.

The autonomous regional police forces (for examtile, Ertzaintza in the
Autonomous Community of the Basque Country and Mess’'Esquadra in
Autonomous Community of Catalonia) have their owteinal affairs units. The
internal affairs unit of the Ertzaintza is directBsponsible to the Autonomous Vice-
Counsellor for Security rather than to a superiorthe police body itself. The
Ertzaintza also operates a “quality control” re¢iya system which gives detainees
the opportunity to complete confidential questiaregregarding their experience in
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custody. Any breach of the quality standards isestigated by a body under the
Ertaintza Technical Secretariat.

Where a disciplinary investigation uncovers eviaemd possible criminal
wrongdoing, it is referred to an investigating jedgr public prosecutor. In this
situation, all disciplinary investigations are seisged pending the outcome of a final
judicial decision. The findings of the court must taken as fact. As a result,
disciplinary proceedings cannot conclude until iagal process is complete. This
frequently takes several years to finalise and @salt can have a negative impact on
internal investigations and disciplinary sanctions.

According to the report on its mission to Spairkd01, the CPT found that
personnel responsible for investigating allegecigimary offences by the national
police and Civil Guard enjoyed substantial disoretin their management of an
investigation and lacked adequate guidance on loexércise such discretion fairly
and consistently.

The CPT has questioned the efficacy of the cumemdel and recommended
the creation of a fully independent investigatiggrcy to process complaints against
law enforcement officials. The UN Special Rapparten torture has also commented
on “the questionable independence and impartiatify internal accountability
mechanisms with regard to law enforcement offidelsSpain]” citing this as a factor
in the lack of effective investigations.

During its visit to Spain in July 2001, the CPT lgaked “ample evidence,
including of a medical nature, consistent with géigéons of ill-treatment®® The CPT
assessed the existing internal accountability m@shes of the National Police and
Civil Guard and concluded that these were inadequalt recommended the
government consider the creation of “a fully indegent investigating agency to
process complaints against law enforcement officialThis body “should have the
power to instigate disciplinary proceedings agadastenforcement officials and refer
cases to the judicial authorities which are compete consider whether criminal
proceedings should be brought.”Amnesty International regrets that the government
has taken no action to implement these recommendgasince they were made, more
than six years ago.

The Council of Europe Commissioner for Human Rigittshe time, Alvaro
Gil-Robles, visited Spain in March 2005. His rdpan the visit raised a number of
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concerns relating to allegations of ill-treatmentidw enforcement officials and notes,
“Establishing the truth in cases of alleged illatirment clearly calls for a thorough
overhaul of the current internal investigation maares of the law enforcement
agencies, with the development of new action paswhich are transparent in terms
of the procedure followed and the results obtainedf the firmest possible action is

not taken in this respect, suspicions will remaonaerning the truthfulness of

aIIegaELi7ons of torture or ill-treatment, and officdenials will be powerless to dispel
them.’

External oversight mechanisms

It is also possible for complaints against law ecdément officials to be examined by
the National Ombudspersobédfensor del Pueb)oor the regional equivalent where
this exists, for example, thArarteko in the Basque Country and ti&indic de
Greugesin Catalonia. The ombudspersons can receive @niplfrom individuals
or open a case on their own Iinitiative, althougle tlatter is rare. These
ombudspersons have the competency to enter intespmndence with the relevant
police body to seek further information on an iecid and can make
recommendations on their findings, but have no pedeent powers of investigation
and their recommendations are not binding.

The ombudspersons can refer a case to the pubdisequtor if there is
evidence that it may constitute a criminal offertwe, in practice this rarely occurs as
cases received by the ombudsperson have usualdgibeen submitted as criminal
complaints. As with internal investigatory meclsans, the ombudspersons are
bound by the findings of the court.
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CAUSES OF EFFECTIVE IMPUNITY

The effective impunity enjoyed by many police offis results from a number of
factors that range from obstacles to lodging a dampto failure by the authorities to
impose appropriate sanctions. Other causes inclhge lack of independent
investigations or the failure to investigate thaybly; incomplete or inaccurate
medical reports; insufficient evidence; intimidaioof complainants; lack of
impartiality in the investigation and excessiveayslin the procedure.

The cases below illustrate these factors and aiglight the range of ill-
treatment experienced, which in some cases ha® lddath or serious injury. In the
majority of cases those accused of ill-treatmewnehaot been subject to disciplinary
measures, and in many instances preliminary crinmvastigations were closed at an
early stage so officers were not brought to trial.one of the few instances where an
officer was convicted of torture by the Supreme §dwe was later promoted to chief
of police in his region.

Obstacles to lodging a complaint

Each State Party shall ensure that any individual \Wwo alleges he has begn
subjected to torture in any territory under its jurisdiction has the right to
complain to and to have his case promptly and impaially examined by, its
competent authorities.

Article 13, UN Convention against Tortuye

Great care should be taken to ensure that personshe may have been thg
victims of ill-treatment by public officials are not dissuaded from lodging a
complaint.

Para. 39, CPT General Report 14

Amnesty International’s research revealed that sweitigms of alleged ill-treatment
by police officials were obstructed in their quistjustice from the outset as a result
of impediments they encountered when trying to éodgomplaint.

The case of Lucian Padurau
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Lucian Padurau was arrested on 27 July 2006 by di®nomous regional police
officers (Mossos d’Esquadra) outside his house anc@ona, in a case of mistaken
identity. Speaking to Amnesty International headié®d how he was beaten on the
street as he was being arrested and how his pregii@) who was with him at the
time, was also physically assaulted. He reporteitig physically assaulted again
while in the police car on the way to the policatisin, as well as being threatened
with a gun and told “You'd be better off confessitogeverything. If the judge lets
you off we’ll kill you.” He said police officers antinued to beat him until they
arrived at Les Corts police station, and that th@adn their arrival a police officer at
the station told those who had arrested him, “Ddntt him anymore, there are
cameras here.”

The next day Lucian Padurau was released from dysitier the police realised he
was not the man they had been seeking. He toldestgrinternational that the police
officers who had assaulted him apologised, say8wtry, it's just the way life is” and
offered to “help him out” if he ever had any “prebis with anyone.”

A few days after his release from custody, Luciadl®au went to an investigating
court to report the ill-treatment. He told Amnegtyernational that when he tried to
register his complaint the court official told hiincould not be recorded unless he
could give the name and identification number afheaf the officers involved. The

court official recorded the complaint only after theeatened to inform the media of
what had occurred. Following judicial investigatidhe case was pending trial in
September 2007.

Lack of independent investigation

States shall ensure that complaints and reports abrture or ill-treatment are
promptly and effectively investigated...The investigeors, who shall be
independent of the suspected perpetrators and thegancy they serve, shall b
competent and impatrtial.

Principle 2, Principles on the Effective Investigatand Documentation of Torture

1%

Independent entities are essential for investigatop and prosecuting crimes
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committed by those responsible for law enforcement.
Para.1310, E/CN.4/2001/66, Special Rapporteur otute

Many of the investigations into complaints of iéatment that Amnesty International
researched demonstrated an apparent lack of irajgréand objectivity. At present,
criminal investigations into cases of alleged natment are investigated by
investigating judges with the assistance of thecjatipolice. In some instances the
investigating judge will request that evidence la¢ghgred by officers from a police
force different to that being investigated (for exde, Civil Guards could be asked to
investigate allegations against a national poliffecer, or national police officers
might investigate allegations against officers frantonomous regional police forces)
but this practice is not standardised or compulsolry some cases investigated by
Amnesty International an officer from the same éo&s those alleged to have been
responsible for the ill-treatment was assignedntcestigate the allegations against
them. Such investigations do not meet the requssardards of independence. The
CPT has noted that even in a legal system whergl@ejor prosecutor leads the
investigation “it is not unusual for the day-to-degsponsibility for the operational
conduct of an investigation to revert to serving/ lanforcement officials... It is
important to ensure that the officials concerneel @ot from the same services as
those who are the subject of the investigationeally, those entrusted with the
operational conduct of the investigation shouldcbepletely independent from the
agency implicated®®

Police trade union representatives interviewed hynAsty International
considered that police officers would not attempt cdover up wrong-doing by
colleagues, but some of them also reported th&reditment was tolerated to a certain
degree by those in authority “turning a blind eye’less severe incidents and as a
result of a misguided “esprit de corps.” Amnestietnational considers it to be of
key importance that investigations into cases d¢égald police ill-treatment be
investigated by personnel who are independent fhemest of the police force.

The Case of Sandra Guzman

Sandra Guzman told Amnesty International that od26ember 2006 she witnessed
a police officer from the autonomous regional poliorce (Ertzaintza) partially strip
search, hit and kick several men of North Africaigio in a park in La Casilla,
Bilbao. The officer's colleagues (approximatelywese in total) did nothing to
intervene. Sandra Guzman says she never saw theffieging any resistance to the
police officers. She attempted to intervene, nigllithe police officers to arrest the
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men if they had committed a crime but to stop itngathem in such a violent manner.
One of the police officers told her that if she dint approve of what was happening
she could make a complaint.

On 27 December Sandra Guzman made a complaintdiegathe incident at the
autonomous Basque government’s Department of theerion (which has
responsibility for the autonomous regional policecé) and a few days later she
registered a criminal complaint at Investigatingu@d. of Bilbao.

Sandra Guzman told Amnesty International that id-dg@nuary 2007 a police officer
from the internal affairs unit of the Ertzaintzasitéd her elderly parents’ house in
Bilbao in search of her. Sandra Guzman’s parestsiter that this officer said that
the officer involved in the incident had “overdoitieand had acted “out of line” but
tried to convince her mother that Sandra Guzmanldhwithdraw the complaint
because it would inconvenience her to have to gifmal witness statement.

The following day Sandra Guzman telephoned thernateaffairs officer (who had
left a message for her to contact him). She dagfficer told her that he had just
received notification of her criminal complaint (tbe investigating court) which
would take priority over the internal investigatioBhe says he attempted to question
her, stating that he was acting in the capacityudfcial police (police acting on
behalf of the investigating judge) and that “soooetater” he would be the one to
take her statement. She refused to speak withfaither on the matter without
consulting her lawyer, commenting on the lack opamtiality that she was being
guestioned by an officer of the same force as ¢flemis she had reported and who had,
in addition, appeared at her parents’ house anoimeended that she withdraw the
complaint.

When commenting on another case (that of Juan MartGaldeano, below)
the Council of Europe Commissioner for Human Rigatsthe time, Alvaro Gil-
Robles, expressed his surprise and alarm thantrestigating court initially “did no
more than apply for information to the very Guar@iail post where the offences had
allegedly been committed and to the very lieutersotdused of committing them.
Needless to say, the officers concerned flatly elérthe allegations and the legal
proceedings were droppetf.”The case was subsequently re-opened and thriee pol
officers were convicted of ill-treatment. Amnestyernational shares this concern
about a system that has no formal procedure torerbat judicial authorities do not
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call on police officers to conduct investigatiorgagnst officers from the same police
force, let alone being called upon to investightaselves.

Failureto investigate

Each State party shall ensure that its competent dhorities proceed to a prompt
and impartial investigation, wherever there is reasnable ground to believe that
an act of torture [or other cruel, inhuman or degrading treatment or
punishment] has been committed in any territory unetr its jurisdiction.

Article 12, UN Convention against Torture

The responsibility for investigations falls under he State party’s obligation to
grant an effective remedy.
UN Human Rights Committee, Hugo Rodriguez v. Urygii@ July 1994, para.12.3.

Amnesty International has documented a patterrugiirout Spain where complaints
against the police are frequently provisionallyctdsrged by investigating judges
immediately or after minimal investigation. Thippears to be the result, in many
cases, of judges and prosecutors relying too heawilstatements by police while not
giving equal credence to the statements of vicomsther witnesses.

The importance of a thorough investigation is higfted in the report of the
CPT’s visit to Spain in 2005, in which it noted thane of the most effective ways of
preventing ill-treatment by law enforcement offisidies in the diligent examination
by the competent authorities of all such complabrsught before them and, where
ill-treatment is found, the imposition of appropeiadisciplinary and/or criminal
penalties. If the judicial authorities act promyptind effectively to investigate
complaints, it will be more likely that true allé¢gms will be substantiated and false
complaints revealed as unfounded.”

This reiteration of the importance of thorough istgations was emphasised
by the European Court of Human Right in its judgtriarthe case of Martinez Sala
and Others v. Spain (a description of the judgni@idws below).

The Case of Beauty Solomon
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Beauty Solomon submitted two complaints of physiassaults by the same two
national police officers relating to three separatédents. She presented a complaint
to Investigating Court 8 of Palma de Mallorca on Ry regarding the first two
alleged assaults (that occurred on 15 and 21 Jamy),submitted a second complaint
on 25 July to Investigating Court 2 of Palma de Ibtakh July concerning an alleged
assault which occurred on 23 July. When submittimg complaints she included
medical certificates issued by a public hospitabrding evidence of her injuries.

In a report addressed to the first investigatingrcdated 11 October 2005, the chief
of police confirmed that identity checks involviBgauty Solomon had taken place
on 15 and 21 July as indicated by the complainauttstated that no violent incident
had occurred. In a report relating to the thildgegd assault, addressed to the second
investigating court and dated 28 December 2005sémee chief of police stated that
police registers had no record of an identity checkany other incident, taking place
involving the complainant on 23 July. Neither bétinvestigating courts called any
witnesses from the scenes of the incidents or adeduan identity parade, as
requested by Beauty Solomon’s lawyer, and the caimmigl were not investigated
further.

Beauty Solomon'’s first complaint was dismissed @nCictober 2005 and Women'’s
Link Worldwide, an international NGO representingadty Solomon, submitted an
appeal against the dismissal. This appeal remaeading in September 2007. The
second complaint was also dismissed by the inegstigy court (on 22 February 2006)
on the basis that there was insufficient evidentea @rime to proceed with an
investigation. Beauty Solomon appealed againstdbcision on 1 June 2006 but the
Provincial Criminal Court of Palma de Mallorca ufghé¢he original decision on 7
March 2007. The decision by the appeal court reeonly to the letter of 28
December 2005 in its ruling, without mentioning tetter of 11 October 2005.

On 10 April 2007 Women'’s Link Worldwide presentedtase to the Constitutional

Court on behalf of Beauty Solomon on grounds oflation of her rights to due

process (as well as non-discrimination, physical amoral integrity, dignity, and not

to be subjected to torture or other inhuman or a#igg treatment) as enshrined in
international human rights law and the Spanish toien. This case remained
pending in September 2007.
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Another case illustrating the reluctance of a jiadidody to thoroughly
investigate allegations of ill-treatment is that Jufrdi Vilaseca, a young man from
Tora in Catalonia who was arrested in April 2003soigpicion of setting fire to an
automatic cash machine.

The case of Jordi Vilaseca
Jordi Vilaseca’'s complaint to the investigating i@iates that:

On 1 April 2003 Jordi Vilaseca was arrested by aomtoous regional police officers
while driving home from work at about 7pm. He waken to the regional police
station in Lleida where he was brought into a langedowless room, searched and
his possessions were confiscated. Jordi Vilasexsaleft in the cell overnight, where
he was forced by guards to remain standing in treer facing the wall without
leaning against it. After approximately 10 houes dollapsed from exhaustion and
remained lying on the floor. The following mornihg was made to kneel without
resting on his heels for approximately four houksiter that day he was taken to his
home while police officers searched it. He remdit@andcuffed throughout the
search. He was then returned to the police station

Upon return to the same cell he was aggressivegrrvgated by a national police
officer’> who pretended to strangle Jordi Vilaseca with dvs1 dreadlocks, stating
“These would be good for tying you to the radidtoAt one point the officer pinned
him to the wall by the neck, shouting, “Don’t loakme!” and “Everyone talks in the
end!” He was told he would be sent to prison & @anary Islands where he would
catch AIDS. He was also told that his girlfriendwd be arrested and the police
officers would rape her. After these interrogasidiordi Vilaseca was taken to make a
formal police statement. He says it was obviousnduthe interrogations what the
police officers wanted him to say, so he said ihis statement even though it meant
incriminating himself. A duty roster lawyer waspent while he made the statement
but they were not able to speak to each other. séld that the officers were
apparently not satisfied with the statement anét thavdi Vilaseca back to the cell for
further interrogations and told him “he hadn’'t safbugh.” Some time later he was
taken to make a new statement, accompanied by deHopolice officer. A new
roster lawyer was present who asked for Jordi ¥da%s home phone number so he
could advise the family of the detention, but tlodige told him “Don’t get involved.”

After making his second police statement Jordi 84tz says he was transferred to
another cell and given a ham sandwich to eat. tddesl to eat it but then lost
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consciousness. When he woke he was in hospitableno speak, walk or control his
bowels. There were police officers guarding higl béile doctors examined him.
After a few hours he was sent to the Santa Marighiatric hospital where he
remained until being discharged on 8 April 2003.

Jordi Vilaseca told Amnesty International that afeaving hospital he hired a private
lawyer, who immediately made a complaint againstghlice for torture. As a result
a judicial investigation into the case was opengdnestigating Court 2 of Lleida,
but in May 2005 the investigating judge ordered pmevisional discharge of the
investigation at the request of the public proseccutho argued that there was a lack
of evidence and contradictory versions of everamfthe complainant and the police.
Jordi Vilaseca’s lawyer appealed against the daeitd the Provincial Criminal Court
— arguing that during the initial investigatory ggaof proceedings the existence of
contradictory testimonies was to be expected — amdl8 November 2005 the
Provincial Criminal Court ordered the lower cowrtreopen the case. However, Jordi
Vilaseca told Amnesty International that after dese was officially reopened no
action was taken and in February 2007 the court thesed it again. Once again an
appeal was introduced against the decision bua# rejected on 12 May 2007. Jordi
Vilaseca lodged a case with the Constitutional Catithe end of May 2007 which
remained pending in September 2007.

European Court of Human Rights Chamber Judgement
Martinez Sala and Others vs. Spain, 2 November 2004

On 2 November 2004, in the case of Martinez SallaGthers vs. Spain the Europegan
Court of Human Rights unanimously ruled that thkifa to hold an effective officiall
investigation into allegations of ill-treatmentdnstody violated the applicants’ rights
under Article 3 of the ECHR to be free from tortamed other inhuman or degradipng
treatment or punishment.

The applicants were arrested in 1992 in connectiith investigations into terrorigt
offences relating to a Catalan independence movemafter being released frovE
custody they lodged a complaint of ill-treatmentthwan investigating judge i

Madrid. The case was provisionally discharged lo& grounds that the forengic
doctors’ reports showed no proof of ill-treatmerppeals by the applicants were
dismissed.

The applicants repeated their claims of ill-treattnghen they were brought to trial [at
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the National Criminal Court, but the court declinedinvestigate this matter at the
hearing. After the trial the investigating judgmpened the investigation into alleged
ill-treatment, at the applicants’ request. In Naoer 1997 it was provisionally
discharged again on the grounds of lack of evidefides decision was upheld by the
Provincial Criminal Court of Madrid and the Constibnal Court.

The European Court of Human Rights noted that {eniSh court had relied solely
on the report of the forensic doctor when it fouhdre was a lack of evidence |to
sustain the allegations of ill-treatment, and cdesad it “unfortunate” that the court
had not taken statements from the arresting officdre custodial officers, or the
applicants. By denying all requests of the applisafor specific evidence to he
obtained, the court had denied any reasonable apptyr to establish the veracity pf
their claim.

The Court held that there had been insufficiendence submitted to establish the
claim of ill-treatment and thus found no violatioh Article 3 with respect to th
substantive aspect of the claim. However, the Cimund that there was a violatign
of Article 3 of the ECHR arising from the lack of thorough and effectiv
investigation into the allegations. This rulingdenscores that the requirement|to
conduct a prompt, independent and impartial ingastin is inherent in the stateg
obligations under the ECHR to prohibit torture aider ill-treatment.

D

D

o

The case of Sergio LD demonstrates a similar netiedy the investigating court to
investigate the allegations of ill-treatment thaybly.

The case of Sergio D

On 16 March 2002, Sergio LD attended an anti-gishdbn demonstration in the
centre of Barcelona. Towards the end of the esente violent incidents occurred
and around 100 people were arrested. Sergio LDawasted and later charged with
public disorder, damaging property and causingrinjto several national police
officers. He has always denied responsibilitytf@se offences and claims he was the
victim of mistaken identity. He reported that agrihis arrest and detention he was
subjected to a series of assaults and threats whgalited in physical injuries that
lasted for several months. For the past five ybarBas been undergoing counselling
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for the resulting psychological harm. In his coaipl to the investigating court,
Sergio LD states that:

Sergio LD was arrested in the Plaza de Colon (Bameg¢ by four masked
plainclothes national police officers who threw himthe ground, handcuffed him
and then pushed him into a police van where heeldmh the floor. There were no
other detainees present in the van. As he lay inilm@ne of the police officers
closed the door repeatedly on his right leg causipngy to his shin and ankle. The
same officer then beat him repeatedly on the &gftwith his truncheon and pinched
the injured areas roughly with his hand. Anothelige officer stamped on his head
several times. Another officer tried to twist bduk fingers. At the same time, police
officers were spitting on him and threatening hgaying, “We’re going to kill you,
you'll pay for all of them.” They also called the driver of the van saying, “What a
pain it's your turn to drive, you're missing alletfiun.”

The van was driven away and after a short time i®dr® was pulled out of the
vehicle and thrown to the ground. Two officersnthmcked him up and transferred
him to a police car, forcing him violently againshead first “like a battering ram”
before pushing him inside. Upon arrival at theMexneda national police station an
officer from the station punched Sergio LD in thhensach. He was then transferred
to a room where he was made to kneel and look eatfldor, while still wearing
handcuffs. A police officer closed the window llshand then three officers kicked
and punched Sergio LD all over the body until hgareto have muscle seizures and
became temporarily incontinent. He believed theyeagoing to kill him. Following
this Sergio LD was made to sit on a chair with esds tied behind his back while
another officer took his identity papers. Sergid had begun to vomit at this time
and the police officer gave him a rubbish bin tcslok in. Afterwards a police officer
dressed in riot gear entered the room and, encedrhy those already present, hit
Sergio LD in the face so hard that he fell off their. The officer then stamped on
his head.

At this point, Sergio LD was taken to the medicait inside the police station where
his injuries were cleaned. The police officers aemad present throughout the
medical examination, leaving Sergio LD unable teadpto the doctor in private and
report the abuse he had suffered. He was giveraruilizer and the doctor
recommended that he be taken to the emergency atdh# hospital due to his head
injuries. Instead, he was returned to the roomrevhe had been assaulted. A police
officer wearing a scarf which covered the bottont péhis face took out a knife and
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pressed it against Sergio LD’s leg saying “Now yeujoing to tell me everything.”
He was transferred to another room where the sdiceroand another, who also had
his face covered with a scarf, began to interropateregarding the demonstration he
had attended and personal details about himsdiey Bsked him repeatedly about a
tattoo on his body, at which point he realised hd heen wrongly identified as he
does not have such a tattoo. While they interexyaiim, one of the officers took out
a leather whip and used it to beat Sergio LD ondbles of the feet. The threats
continued and they told him they would throw hint ofithe window.

Finally Sergio LD was taken for fingerprinting amdoved to a cell with other
detainees. During the night he did not sleep bsit ¢onsciousness several times and
suffered nausea. Throughout the night his cellmmedgquested medical attention for
him but he was not taken to the hospital until 3asmfollowing morning, after which
he was returned to the police station and thenntdefore the judge to be charged
with public disorder, damage to property and asseyd police officer.

Sergio LD told Amnesty International that on 6 ®epber 2002 he made a formal
complaint to Investigating Court 2 of Barcelonaaeting torture, assault on personal
integrity and injury. As there were no CCTV canserathe police station there was
no video evidence to substantiate his allegatidng, they were supported by
numerous medical reports and positive identificatdd several of the officers during
identity parades. Despite the gravity of the faateged, the public prosecutor and
investigating judge classified the case as oneaitas” (misdemeanours) instead of
“delitos” (crimes) which meant that no in-depth lpngnary investigation was
conducted into the incident and the case was poma#ly discharged in January 2003
on the basis of a lack of evidence. Sergio LDs@néed an appeal against this
decision to the Provincial Criminal Court of Bameh which ruled, on 9 December
2003, that the actions of the lower court had ba®orrect and “absolutely
unacceptable” and ordered the lower court to opelmn®estigation into a possible
crime of torture. At the time of this report goibg print the case was still in the
investigatory stage.

Amnesty International has also noted the failurenvkstigating judges to
open investigations on their own initiative intopapent ill-treatment in cases where
the victim does not make a formal complaint butdewce exists to indicate ill-
treatment may have occurred. Such a duty is esiyrestated in international
standards which note that “Even in the absence rofempress complaint, an
investigation shall be undertaken if there are wothdications that torture or ill-
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treatment might have occurred® This obligation was reiterated by the UN
Committee against Torture in its decision on a damp brought against Spain in
1995 when it stated that “article 13 of the UN Cemion against Torture does not
require the formal submission of a complaint otuce. It is sufficient for torture
only to have been alleged by the victim for thetestto be under an obligation
promptly and impartially to examine the allegatiéh. The CPT has stated that “even
in the absence of a formal complaint, [proseculfpaathorities should be under a
legal obligation to undertake an investigation whaar they receive credible
information, from any source, that ill-treatment pgrsons deprived of their liberty
may have occurred®

The Case of lona Collins

lona Collins, a British citizen, went on holiday Barcelona with a friend in June
2006. Following her attempt to intervene in whappeared to be a violent assault on a
young woman by several police officers from theoaotmous regional police force
(Mossos d’Esquadra) lona Collins was arrested &y same officers. She told
Amnesty International that she was punched in #oe by an officer as she tried to
photograph the scene. This incident was witnebgeal friend accompanying her and
two security guards outside a bar nearby. She hes taken to the Les Corts police
station in Barcelona where she says she was sabjaot further ill-treatment by
police officers. She explained that when she \aksrt to a cell by approximately five
police officers she started crying in a state afipand tried to hold on to the bars of
the cell to avoid being pushed inside. She wasefbinside the cell by the officers,
where they then began to beat her. She was kakdgunched all over the body and
head. She was handcuffed while she lay on thengr@nd she was kicked in the
head. The fear and panic made her temporarilyntnoent and she believes that at
one point she may have lost consciousness.

lona Collins was persuaded by her lawyer not toerakomplaint against the police
officers involved because the lawyer considered there were limited chances of
success, despite the medical reports and photogmrapiained after her release from
custody which recorded her injuries, and testim&oyn witnesses at the scene of
arrest.

Although lona Collins made no formal complaint, ler testimony to the
investigating court on 14 June she stated thahabébeen punched by police officers
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at the scene of arrest and later in the policéostaand that she had been kicked in the
head after approximately five officers pushed loethie ground while trying to make
her enter the police cell. She also told the cthat she had bruising in various parts
of her body. In accordance with Articles 12 andai3he UN Convention against
Torture the court should automatically have ordehed an investigation be launched
into these allegations. However, no such investgawas opened and Amnesty
International was informed that no internal discigty inquiry had been conducted.

lona Collins was convicted of resisting authorifihe investigating judge did not take
a statement from the friend of lona Collins who \wassent at the scene and did not
guestion the contradiction in the testimonies gibgrthe two security guards. lona
Collins was ordered to pay compensation to the galece officers allegedly injured
in the incident, as well as court costs, and iytisentenced to a six-month suspended
jail term which was later replaced by a fine totayl2,180euros.

I ncomplete or inaccurate medical reports

A proper medical examination shall be offered to adetained or imprisoned
person as promptly as possible after his admissiot the place of detention or
imprisonment, and thereafter medical care and treanent shall be provided

whenever necessary.
Principle 24, Body of Principles on the ProtectiahAll Persons under Any Form pf
Detention or Imprisonmer

—

o

Persons in police custody should have a formally cegnised right of access to
doctor... Further, the right of access to a doctoshould include the right of a
person in custody to be examined, if the person coerned so wishes, by a doctg
of his/her own choice (in addition to any medical amination carried out by a
doctor called by the police)... All medical examinabns of persons in policg
custody must be conducted out of the hearing of lawnforcement officials and,
unless the doctor concerned requests otherwise inparticular case, out of the
sight of such officials.

=

Para. 42, CPT General Report 12

In particular, examinations shall be conducted in pivate under the control of the
medical expert and outside the presence of securiggents and other governmen
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officials.
Principle 6, Principles on the Effective Investiga and Documentation of Torture
and Other Cruel, Inhuman or Degrading TreatmenPanishmen

It is a gross contravention of medical ethics, as ell as an offence unde
applicable international instruments, for health pesonnel, particularly
physicians, to engage, actively or passively, intasowhich constitute participation
in, complicity in, incitement to or attempts to conmit torture or other cruel,
inhuman or degrading treatment or punishment.
Principle 2, Principles of Medical Ethics relevantthe Role of Health Personng
particularly Physicians, in the Protection of Prisg&rs and Detainees against Torty
and Other Cruel, Inhuman or Degrading TreatmenPanishmen

\1%4

=

e

International standards set out the right of detsnto medical care and medical
examinations as required while in detention. Tiec&ve exercise of this right is an
important tool in preventing ill-treatment from aoecdng and is also of great
importance in successfully prosecuting those resipten when ill-treatment occurs.
The importance of having accurate medical repdréd tecord injuries suffered in
detention or during arrest was repeatedly undeesctny judicial and prosecution
representatives with whom Amnesty Internationaédates spoke. Many considered
such reports to be the most important piece ofemad available in cases of alleged
ill-treatment by police, particularly in cases imigh the ill-treatment had taken place
in custody where it is likely to have taken placg of sight of independent witnesses.
As noted above, under international law the Spaaighorities are obliged to ensure
that investigations into allegations of ill-treatme are effective. In some
circumstances the existence of an accurate medipalt is vital to the effectiveness
of an investigation.

However, Amnesty International has received repitrds$ in cases of alleged
ill-treatment police officers have remained pres#uning the medical examination of
the victim. This is contrary to international stands (cited above) as it is likely to
intimidate the victim into remaining silent aboutyaill-treatment and the causes of
their injuries. It may result in medical reportsat do not accurately reflect the
detainee’s physical and mental state at the timexafmination if the victim does not
indicate all their injuries to the examining doctorThis can make the report
ineffective as a piece of evidence and may evejugice the prosecution’s case
against the accused officers by apparently confignthat no ill-treatment took place
(see for example the case of Daniel Diaz, below).
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Amnesty International was alarmed to discover gwmhe judges believed it
was compulsory for police officers to remain preésduring medical examinations (in
case of risk of flight or injury to the doctor), exv stating that they would prosecute
police officers for negligence if they left deta@sealone with a doctor. This is in
direct contradiction of the human rights standaldborated by the CPT.

In other cases researched by Amnesty Internatidnalppeared that the
examining doctor’'s own lack of diligence may hagsuited in an inadequate medical
report. Two days after being released from custhdygian Padurau, who suffers
from haemophilia, was admitted to the Vall d’'Hebroospital where he required a
blood transfusion due to his injuries. He had e two medical examinations
while in custody but he says in neither case deddbictor enquire into the injuries he
had received or report suspicions of ill-treatmeespite the fact Lucian Padurau told
him he had been beaten by the police. In the wwéwmnesty International this
behaviour was in contradiction of the UN Principle Medical Ethics in the
Protection of Prisoners and Detainees against fieoroited above). When the
investigating judge asked the examining doctor Wayad not reported the suspected
ill-treatment he responded that it did not mattethim how the injuries had been
caused as the patient could have been a rapisethhy his victim. The investigating
judge stated that the doctor’s actions had beeriiradequate” fulfilment of his
professional duties and has reported him to thal@aHealth Board.

The Case of Marcos®¥/

In his complaint of ill-treatment submitted to timwestigating court, Marcos V (see
below) stated that when he was taken to a locgitedsn Madrid and examined by a
doctor while he was in police custody on 1 Decen#f¥l, the doctor addressed him
in a degrading tone and asked him “Is anythinglye&fong with you or did you
come here to amuse yourself and waste my time?fcd4aV indicated where he felt
pain but says the doctor told him there was notwmgng with him and he was
returned to the police station.

Marcos V’s complaint of ill-treatment it was promeally discharged (on 5 February

2003) on the grounds that there was no evidenteatbeme had been committed, as
there was no certified physical injury.
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| nsufficient evidence

All interrogation sessions should be recorded andrpferably video-recorded, and

the identity of all persons present should be inclled in the records.
Para 39.f, Consolidated recommendations of thei@pRapporteur on torture|,
A/56/156, 3 July 200

=

The duration of any interrogation of a detained orimprisoned person and of the
intervals between interrogations as well as the iagity of the officials who
conducted the interrogations and other persons prest shall be recorded and

certified in such form as may be prescribed by law.
Principle 23, UN Body of Principles for the Protect of All Persons under Arly
Form of Detention or Imprisonment

The electronic (i.e. audio and/or video) recordingf police interviews represents
an important additional safeguard against the ill-teatment of detainees.
Para. 36, CPT General Report 12

A particular challenge in effectively prosecutingses of alleged police ill-treatment
Is the fact that in many cases there is often ladhevidence beyond the victim’s own
testimony. This is because many incidents of paliegeatment take place behind
closed doors, where there are no independent \sisepresent. For this reason
human rights bodies, Amnesty International and rot€Os have for many years
recommended systematic and comprehensive videawdid recording in all areas of
police stations where detainees may be presenggeéxehere it would violate their
right to consult with their lawyer or a doctor inyate). The evidence provided by
these tapes could prove crucial to demonstratirag ilrtreatment has occurred,
particularly in cases where officers admit thatcémwas used but argue that it was
proportionate. Not only would these measures ptatetainees from ill-treatment but
they would also provide protection for law enforen officials from false
allegations. Such an impact has been noted bycepodind internal affairs
representatives from the Ertzaintza interviewedAlynesty International who state
that accusations of ill-treatment have shown a isogmt decline since the
introduction of video surveillance in the detentiareas and interrogation rooms of
their police stations. In its 2001 General Reploet CPT noted that “Such a facility
can provide a complete and authentic record ofritezview process, thereby greatly
facilitating the investigation of any allegationsilbtreatment. This is in the interest
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both of persons who have been ill-treated by théc@oand of police officers
confronted with unfounded allegatiorf.”

The proposed use of video and audio recording licgatations was widely
supported by all of those interviewed by Amnestiednational delegates in Spain,
including police representatives from various tradeons, representatives of the
Office of Public Prosecutions, representatives aman rights ombudspersons’
offices, ministers and judges. Despite this ovetwiing support the use of recording
equipment continues to be highly limited in areépdice stations where detainees
may be present, although the Ertzaintza policeefdras taken positive steps by
introducing CCTYV surveillance in communal areashef custody areas of its stations.

Where video recording is available in police stagiat is essential that tapes
are kept for an adequate period of time in orderbeo of use for potential
investigations. In the case of Lucian Padurau,juldge and prosecutor asked to see
recordings from the police station made on the ofajucian Padurau’s detention.
They were told, however, that the tapes had alrdmiyn erased (in line with what
was claimed to be the standard procedure to emsestafter 11 days). In such
circumstances, the usefulness of video surveillamcempletely undermined.

The case of Driss Zraith

Driss Zraidi, a Moroccan national, was detained an@jected to torture in the
autonomous regional police force station of Ro€adalonia, on 3 August 1998. As a
result of his ill-treatment he suffered severattuaed ribs and numerous head injuries
which required eight days’ hospital treatment agaatient.

Driss Zraidi made a complaint regarding his illatirment to the Investigating Court 5
of Figueres on 5 August 1998, which led to the apgif an inquiry by the General
Directorate of Citizen Security (Direccio General $eguretat Ciutadana). In January
2003, 10 officers were charged with torture andilgodarm and four more were
charged for failing to prevent the crime. Howewven, 20 May 2004 all 14 of the
accused were acquitted by the Provincial Criminali€ of Girona, despite medical
reports attesting to the injuries suffered and adi@atape recording of the incidents
which apparently recorded five different conversasi in which officers, believed to
include some of the accused, discussed the assadltanother which recorded the
sounds of blows and cries. The court found tha& itcident “without doubt
constituted the crime of torture” but claimed thtatvas impossible to determine
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which of the accused officers was personally resiide for the attacks. A prior
internal investigation within the police force hadtablished the identity of the
officers believed to be responsible but a key vatnehanged his testimony during the
criminal investigation, making identification immkle. The internal investigation
findings were not admissible to the court becatsewitnesses had not had access to
a lawyer at the time that they made their statesient

The case was appealed to the Supreme Court, wioicfirmed the ruling of the
Provincial Criminal Court. A case was filed on 26t@ber 2005 in the Constitutional
Court claiming violations of due process and thehpoition of torture and other
inhuman treatment. The judgment remained pendir@eptember 2007.

The following case illustrates how lack of videaaillance and incomplete
medical reports were obstacles to a successfuépution.

The case of Daniel Diaz Gallego, Manuel Matilla R, Israel Sanchez
Jiménez, and Marcos V

On 1 December 2001, Daniel Diaz Gallego, ManuelilMa®arrilla, Israel Sanchez
Jiménez, and Marcos V, participated in a demonatrain the centre of Madrid
protesting against a new law relating to highercation. Towards the end of the
demonstration the situation became volatile anduanber of violent incidents
occurred, which resulted in assaults on policecefB, as well as damage to public
goods and private property.

The four men were arrested on suspicion of invokminwith these incidents. They
claim that while in police custody they were sulgecto serious ill-treatment by
police. Upon release from custody they each ptedecriminal complaints against
the police, which related very similar events. His complaint of ill-treatment

submitted to the investigating court, Daniel Ditatess that:

Towards the end of the demonstration he was gralfitoead behind by a national
police officer, pushed to the ground where his heiathe curb, and handcuffed. He
was pushed into a police car where a police offieared Daniel Diaz’s head between
his legs, causing him significant pain and impediigybreathing.

Upon arrival at Leganitos police station, DanieaDivas removed from the car and
led inside the building by a police officer holdihgm by the neck who repeatedly
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banged him against the doors and walls of the donsi He was taken to an area by
the lifts where he was pushed against a wall aedptilice officer kicked him from
behind before searching him. He was constantlylied and told to face the ground.
He was slapped in the face several times and twt @ police officer had been
injured and “he would really have to pay for itHle was beaten and kicked until he
fell to the ground, where he was kicked again. see another detainee also being
beaten on the ground by the same officer. A palitieer, identified in the complaint
as “X”, removed from Daniel Diaz's backpack a catpg chisel (which he was
carrying home for a course he was studying) andsekit hard against Daniel Diaz’s
ear, causing considerable pain and breaking the skie did the same to the other
detainee.

Daniel Diaz continued to be beaten and slappedewdeing told not to look at the
officers present. Officer X threatened him repetesaying the police officers
would Kill him but first they had to decide “how #mnjoy it most.” At one point
Daniel Diaz was slapped hard on the right ear aftdaf small pop inside his ear
followed by a buzzing sound. He lost hearing iat tar for a period of one month as
a result. He was repeatedly threatened and taldha was responsible for throwing a
brick that injured a police officer and that “weught you and that’s it — you're going
to pay for it. You're going to spend a long tinmegrison with all the trash like you,
that’s if you get there alive.”

Officer X threatened him with a knife, saying “Whdd you think I'm going to do
with this?” Other officers shouted, “Cut his neckiid “Cut off his balls so he’ll
remember us.” The officer cut off two of Danield2is dreadlocks telling him they
would be a “war trophy.” They continued to slamhn the face.

Daniel Diaz and the other detainee were later takea small health clinic for a
medical exam. When they entered the clinic theyewaken to an empty waiting
room. In this room the two detainees were beajefolr police officers who kicked
them, punched them and kneed them. The beatirgdentien the officer X punched
Daniel Diaz in the stomach, expelling all the amnf his lungs and making him fall to
the floor where another officer kicked him as hedrto regain his breath. The two
detainees were put against the wall, handcuffed.shart while later the second
detainee was taken for a medical examination andeD®iaz was left alone in the
room. Officer X told him “Don’t even think abouhsuting” before kneeing him in
the thigh and then giving him three small elecshiocks in the same spot saying “this
hurts, en?”
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Daniel Diaz was taken for a medical examination asiced what injuries he had. He
said he did not know but that his whole body had &e pointed out various injuries,
some of which he thinks the doctor did not note nlowe did not say he had been
beaten by the police because he was afraid ofdhsegjuences — two police officers
(including Officer X) were present in the room thghout the examination. At this
point he was told for the first time that he waglemarrest for assault on a public
agent and they were going to take him to a ceh@Moratalaz police station.

Daniel Diaz and the other detainee were consequégiken by police car to the
Moratalaz station. Officer X brought him into thilding pulling his hair and
making him look at the ground continuously. Bo#tainees were made to stand
against a wall while numerous police officers estiethe room and hit them from
behind.

Daniel Diaz was then taken to another room wherevé® read his rights, told the
accusations against him, and given a duty rosteyda The officers told Daniel Diaz
to tell them who had thrown the brick at the poladecer. When he said he did not
know who it was they told him they would blame hamd he would go to prison for a
long time.

He was returned to the other room where Officetudghed him twice in the face and
then in the back of the head. He threatened tattbaniel Diaz out of the window
saying, “You wouldn’t be the first.” Daniel Diazag beaten again in the stomach and
backside and forced to remain standing facing ta# without leaning on it. Two
police officers, with their faces covered, arriveattl one of them told the other officer,
“Stop hitting him, damn it!” when the latter asgadl him again. Daniel Diaz was
taken down to the cells and questioned again over lvad thrown the brick. Finally,
he was searched again and placed in a cell withhitee other detainees mentioned
above.

On 14 January 2002, Daniel Diaz presented this tommpf illegal detention, torture

and ill-treatment, threats, degrading treatment asshult on physical integrity to
Investigating Court 2 of Madrid, supported by matdlieports. On 24 June 2003 the
court acquitted both accused police officers ongifeeinds that it could not be proven
that they were responsible for the ill-treatmergsmte confirming the evidence of
Daniel Diaz’s physical injuries. Marcos V, ManMétilla and Israel Sanchez also
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presented complaints alleging ill-treatment venmyikir to that described by Daniel
Diaz but they were all rejected on the groundsok lof evidence.

| ntimidation of complainants

Steps shall be taken to ensure that the complainamind witnesses are protected
against all ill-treatment or intimidation as a congquence of his complaint or
any evidence given.

Article 13, UN Convention against Torture

Alleged victims of torture or ill-treatment, witnesses, those conducting th
investigation and their families shall be protectedfrom violence, threats of
violence or any other form of intimidation that may arise pursuant to the

investigation.
Article 3(b), UN Principles on the Effective Inugation and Documentation ¢f
Torture and Other Cruel, Inhuman or Degrading Traant or Punishmer

1%

—+

The Committee calls upon the State party to ... enserthe right of victims of
torture to lodge a complaint without the fear of béng subjected to any kind of

reprisal, harassment, harsh treatment or prosecutio |[...]
Para.102, Concluding Observations of the UN Conaaitigainst Torture (Tunisia)
Al54/44

Amnesty International has found that in many cadek-treatment it has investigated,
individuals making claims of ill-treatment by paidhave found themselves charged
with resisting authority, resisting arrest, assaulta public officer, or other serious
offences. Complainants in such cases have told estgninternational that they
believed such charges were filed in order to pmssuor intimidate them into
withdrawing their complaint, or used as a tactiztmlermine the credibility of their
own complaint and testimony. This practice was gatged by members of various
police forces interviewed by Amnesty Internationaiho acknowledged the
“automatic habit” of filing such charges as a “s#dffence tactic” aimed at protecting
themselves against accusations of false imprisohnoenassault. One officer
remarked to Amnesty International delegates thawvas difficult even for other
officers to know if their colleague’s claim waséror not as some officers had been
known to tear their own uniforms in order to lemddence to their story if they knew
they had used excessive force. The CPT has nbtddirt such situations, “steps
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should be taken to ensure that the equitable natuproceedings is manifest” and
“any use of force in the context of detention skouherefore be subject to serious
scrutiny and should not be treated summariy”.

Furthermore, judicial bodies are faced with a patér difficulty in
adjudication in cases of ill-treatment if an offi@mits force was used but claims it
was proportional and necessary. The determinaifowhat force was “necessary”
appeared to be interpreted broadly by some of thosaviewed by Amnesty
International. One police officer said, “The fitking you have to do [during arrest]
Is overcome their resistance, make them see whmo’'sharge. You have to hit
them.”™ This practice contravenes the UN Code of Condlrctaw Enforcement
Officials, which states that “Law enforcement afiis may use force only when
strictly necessary and to the extent requiredtergerformance of their duty” The
Commentary to this article states that the “the akdorce by law enforcement
officials should be exceptional” and “in accordaneeth the principles of
proportionality.”® Likewise, the UN Basic Principles on the Use afrde and
Firearms by Law Enforcement Officials states thiaaw enforcement officials, in
their relations with persons in custody or detamtshall not use force, except when
strictly necessary for the maintenance of secuatgt order within the institution, or
when personal safety is threatendd.The examples highlighted in this report include
use of force which goes beyond that which couldcbasidered necessary and
proportionate in accordance with international dtads.
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The case of Daniel Guillé6 Cruz

According to his complaint to the investigating douepeated in interviews with
Amnesty International:

On the night of 11 January 2007 Daniel Guill6 Cwas accompanying his girlfriend
Tamara Blanco Ovalles and another female friendenjust after midnight in Ciudad
de los Poetas, Madrid. They were stopped by tvengllothes national police
officers, who told Daniel Guill6 to hand over theamjuana cigarette he had in his
hand and any other drugs he was carrying. Onkeeobfficers then began to beat him
as the other pushed him against a car, holdinghdyitihe neck. Daniel Guillé and the
two women with him believed the men assaulting hieme muggers, as they had not
identified themselves as police officers. Such Wesviolence of the attack that the
women used their mobile phones to call the emergeeecvices to ask for police
assistance.

Tamara Blanco’s mother and brother had heard tles @r help as the incident took
place outside their apartment building. They camthe scene and were also beaten
by one of the officers. Uniformed police reinfaments arrived and joined the
officers beating Daniel Guillé. It was only atghime that the victims became aware
that the two men who had initially approached thveene police officers.

Daniel Guill6 was handcuffed and told he was urateest for assault on a public
agent. He was then punched in the face severaistiny one of the plain clothes
officers, and suffered a broken nose as a reddis two friends were arrested for
assault on a public agent and threats. When TaBlaraco’s mother went to the
police station to enquire after her daughter, she also arrested for assault.

Daniel Guillé told Amnesty International that thaydfollowing his arrest he was
informed that he was additionally being chargedchwattempted homicide, almost 10
hours after originally being arrested for assaiilivas alleged that he had taken a gun
from one of the police officers’ holsters and afpéed to fire it repeatedly into the
chest of one of the officers. It was claimed tindtad not fired because the safety
catch was in place. In their statements, which Asiy International has reviewed,
the police officers involved claimed that Danielil&uand his two friends were the
aggressors and denied having used any dispropartidorce against any of them.
They also maintained that they had identified thedues as police officers.
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Daniel Guill6 denies that he took a gun from thégeoofficers and believes that the
charges of attempted homicide were fabricated demoto put pressure on him not to
make a complaint against the police for ill-treattnéwvhich he subsequently did
anyway, on 19 January) or to discredit his versibrevents if he did so. Daniel
Guillé’s testimony was corroborated by local resigevho were present at the scene,
who refer in their statements to the investigajundge to the violent and apparently
unmotivated beating he received from the policecefs and the lack of aggression on
his part. They did not see Daniel Guill6 reachdagun at any time, and a forensic
report on the weapon found no fingerprints.

Lack of impartiality, promptness and thoroughness in investigations

Prosecutors shall give due attention to the prosetion of crimes committed by
public officials, particularly corruption, abuse of power, grave violations of
human rights and other crimes recognized by internbonal law and ... the
investigation of such offences.

Article 15, UN Guidelines on the Role of Prosecsi{or

Generally, the main obstacle is manifested by theoaflict of interest inherent in
having the same institutions responsible for the westigation and prosecution of
ordinary law-breaking being also responsible for tle same functions in respect of
law-breaking by members of those very institutions.

E/CN.4/2001/66, para.1310, Report of the Specigig®aeur on torture

The right to lodge complaints against maltreatmenprohibited by article 7 must

be recognized in the domestic law. Complaints mudie investigated promptly

and impartially by competent authorities so as to rake the remedy effective
Para 14, Human Rights Committee General Commenn28rticle 7 of the ICCPR

To be effective, the investigation must also be cdacted in a prompt and
reasonably_expeditiousnanner.
Para 35, CPT General Report 14 (emphasis in orijina
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To be considered “effective” according to interoatil standards, an investigation
into allegations of ill-treatment must be prompbrough and impartial. Some of the
cases researched by Amnesty International forréert do not appear to meet these
criteria.

In the course of its research, Amnesty Internatioléed a recurring pattern
of investigating judges favouring police testimamyainst that of alleged victims of
ill-treatment and other withesses, and despiteetkistence of other contradictory
evidence, resulting in the dismissal of cases wittarther investigation purely on
the basis of police statements. Even where maltipitims corroborate each other’s
testimony and police statements contradict eacerahd themselves, or where there
is physical evidence such as medical reports tp@wwictims’ allegations, it appears
that judges often accept the word of police witeesss sufficient proof to
provisionally discharge a case without further stigation. As a result, cases are
often closed without thorough investigation, assiee example in the cases of Javier
S (see below), Jordi Vilaseca and Beauty SolomdaNhile recognising that the
presumption of innocence applies to all personggdth with a crime, Amnesty
International is concerned about a pattern thatrgaaein cases it investigated where
it appeared that investigating judges were ignorangdence that contradicted
statements of police officers who were under ingesbn for criminal conduct.
Enquiries by the Council of Europe Commissioner Hlmman Rights into a case of
alleged police misconduct in Spain highlighted tositradiction by asking “How ...
can it be possible for a judge investigating alteges of ill-treatment simply to ask
the alleged perpetrators for information and tdiesrtword for it and drop the cases
without further investigation™*

A matter of particular concern to Amnesty Interonél was the repeated
reference by those interviewed to the concept akespmption of truth” (“la
presuncion de la veracidad”) in relation to poliestimony, according to which the
word of a police officer is priori taken as truth. Amnesty International’s research
has indicated that police testimony is not jusetalas truth in the absence of other
evidence, but even when it is directly contradictgdother evidence. Individual
police officers, parliamentarians, staff of humaghts ombudspersons and public
prosecutors all referred to this concept, althotegresentatives of the judiciary and
the Office of Public Prosecutions assured Amnestyerhational that the
“presumption of truth” was not legal doctrine. Theneral confusion over the
existence and/or legal status of the concept raises concerns over institutionalised
and individual lack of impartiality in which policéestimony is weighted more
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favourably than any other evidence, even whentdsdimony is from a party with an
interest in the case under investigation. CledHg, application of “the presumption
of truth” contravenes the obligation to ensure intiphinvestigation of crimes and to
ensure that this is not only done but seen to beedoLack, or perceived lack, of
impartiality may also constitute a violation of iekes 12 and 13 of the UN
Convention against Torture, which place an oblgyaton states parties to conduct
prompt and impartial investigations into all reasiole allegations of ill-treatment. In
the case of Ben M'Barek v. Tunisia, the UN Comneitegainst Torture determined
that these articles had been violated becausatestigating judge was found to have
failed in his obligation to investigate impartialby not giving “equal weight to both
accusation and defence” and failed to investigae allegations with sufficient
thoroughnes?

Amnesty International’s research also highlightst tithere judges and public
prosecutors show reluctance to investigate a cas#leged police ill-treatment, the
investigatory stage may proceed extremely slowlJhe UN Committee against
Torture stated in the case of Abad vs. Spain thatpromptness of an investigation
into allegations of ill-treatment is essential ‘bbdb ensure that the victim cannot
continue to be subjected to such acts and alsaubeda general, unless the methods
employed have permanent or serious effects, thesigdlytraces of torture, and
especially of cruel, inhuman or degrading treatmenbn disappeaf® In its 2005
report on Spain, the CPT reminded the Spanish atidsothat “In order to comply
with Article 3 of the ECHR an investigation must be conducted in a prompt and
reasonably expeditious manner. Speed is of thenessat the outset of an
investigation into ill-treatment, when immediateep® are required to seize any
evidence that may support or undermprana facieevidence of ill-treatment (e.g.
policg7 batons which may have been used, unifornag¢ thight be bloodstained,
etc).’

The national human rights ombudspersibefénsor del puebjdas repeatedly
recommended to the law enforcement agencies thay thbpen disciplinary
proceedings as soon as they are aware of any aliroamplaint against an officer,
which will then remain suspended without prejudpending the outcome of the
judicial investigatiof®. Where law enforcement agencies have waited Udicial
proceedings to end before opening a disciplinavgstigation it is often too late to do
so as the internal statute of limitations has edir
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The following case relates to three individuals wkem that the investigating
judge has shown a lack of impartiality in investigg their complaints of ill-
treatment.

The case of Juan Daniel Pintos Garrido, Alex CisteAmestica and Rodrigo
Lanza Huidobro

Juan Daniel Pintos Garrido, Alex Cisterna Amestoa Rodrigo Lanza Huidobro
were arrested on 4 February 2006 after a locatealificer (Guardia Urbana) was
gravely injured in disputed circumstances outsig@ry in a house in Barcelona. All
three men deny any involvement in the incident hade also claimed they were
subjected to serious physical ill-treatment duramgest and while in detention at the
police station. As of September 2007 they contittube held in remand detention
awaiting trial on charges of assault on a publitccef and attempted homicide. In
their complaints of ill-treatment submitted to tin@estigating court, the men stated
the following:

In the early hours of the morning of 4 February@Q00an Pintos, Alex Cisterna and
Rodrigo Lanza were walking home after spending riflgiht out with friends. At
approximately 6am they reached Sant Pere streetewdnenumber of local police
officers and other individuals were already presamthile talking to one of the local
police officers to enquire whether he could passugh to get to the metro, Rodrigo
Lanza states that a second local police officet haa on the head and ribs, leaving
him disorientated. At that moment the police @fe began to charge at the
assembled group and Rodrigo Lanza saw several e@dmghg hit by police with
truncheons. He ran a short distance and collapsdte ground, where another local
police officer caught him, hit him, handcuffed hamd took him to a police car.

After he tripped and fell while running away frohetpolice charge, Juan Pintos was
picked up by a police officer who hit him on theoslder and head with a truncheon
and began dragging him down the street by his jale&®re pushing him against a
wall and handcuffing him. The officer then beganpull Juan Pintos by his hair,
pulling some of it out in the process. Juan Pimtas left sitting on the ground with
his hands handcuffed behind him. Several polideaft hit him with truncheons
while one stamped on his hands and another kickadrhthe right side of the face.
After this he was pushed into a police van by &ptéothes police officer.

Alex Cisterna stated that he was beaten abougttes Stomach, hip, legs and arms by
police officers as he also tried to run away. Heswthen handcuffed and dragged on
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the ground before being pulled up by the hair @rdvin into the police car with
Rodrigo Lanza. Alex Cisterna and Rodrigo Lanzaenteansferred to the van where
Juan Pintos was detained a short while later. thegevith other detainees they were
taken to the local police force station of Ciutadlle, Barcelona. During the journey
they were threatened and insulted by the policieer in the van who told the men
they would kill them if anything happened to thgined local police officer.

Upon arrival at the police station the men wereip@weparate cells, alone. An officer
hit Alex Cisterna on the hip repeatedly while agkifiDoes this hurt?” Rodrigo

Lanza was punched in the face three times by d pmiece officer, injuring his nose

and making him fall to the ground. The officer steal “My colleague is in a coma.
If he dies you'll be next, you son of a bitch.” ésame officer hit him in the legs,
arms and back with his truncheon, spat on him,temsted his arm.

A doctor came to examine the detainees and recochedathey be treated in hospital.
During transfer and at the hospital the policeceifs accompanying them made racist
insults about the men’s South American origins #mdatened them with further ill-
treatment if they said anything to the doctors aliba cause of their injuries. The
officers remained present during the medical exathreone of the detainees told the
examining doctor about the ill-treatment to whittey had been subjected by the
police. Rodrigo Lanza required stitches to hisdheduan Pintos’s hand was put in
plaster. While the doctor was absent one of tHegwofficers squeezed his injured
hand and twisted back his finger while laughindniat. Another police officer used
his mobile phone to take a photograph of Juan Riatal told him he would kill him
if he saw him again.

After being examined at the hospital the detaingese returned to the local police
station and then transferred to Sants-Montjuic rautmus regional police force
(Mossos d’Esquadra) station where they were potimdividual cells. Before being
transferred from the police station one of theaedfs handcuffed Alex Cisterna tightly
across his bandaged wrist and asked “Does that fort fucking Sudaca®?”
Another police officer hit him on the leg. At teecond police station Rodrigo Lanza
was taken for fingerprinting and then to anothemnovhere he was made to strip to
his underwear and was photographed in the presehcthree police officers.
According to Rodrigo Lanza’s testimony, one of difcers slapped him in the face,
causing him to fall to the floor after asking hifrhe knew why he had been arrested.
Using one hand to partially strangle him, the @ffiknelt on his chest while asking
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“Does this hurt?” Juan Pintos was also made tip stnd was photographed by a
police officer whose face was covered by a hood.

Alex Cisterna was taken to a cell and punched bigg@officers who knocked him to
the ground and left him bleeding from the mouth aage. One of the officers kicked
him in the stomach leaving him winded. They thérkgd him up by the hair and
took him to wash his face. When he tried to dsokne water they hit him on the
head telling him, “We didn’t say you could drinkhé “You're a Sudacaand all
Sudacasare pieces of shit.” Later two police officer®kahim for fingerprinting and
then returned him to the cell where he had beehleeavhere they beat him and
kicked him again. They laughed and told him, “lé will you nobody will care
because yolBudacasare shit.” Then they took him to wash his facaiagand
returned him to his cell.

Amnesty International was informed that on 6 Februhian Pintos, Alex Cisterna
and Rodrigo Lanza appeared before the investigabngt and were remanded in pre-
trial detention under investigation for attemptemiicide. The three men all made
complaints of ill-treatment against the police. eififamilies and lawyers claim that
the investigating judge (who is investigating bdtie charges against Juan Pintos,
Alex Cisterna and Rodrigo Lanza as well as thempglaints of ill-treatment against
the police) has made comments which demonstratased attitude towards the
proceedings in favour of the police officers invedv They say the judge informed
their lawyers that she would consider as a susfpeatlation to the injured police
officer) any individual at the scene who was nqiddice officer and as a result the
victims have not been able to present any withes$eswere present at the time of
their arrest.

Although the complaints of ill-treatment were mdxjethe complainants at the same
time as the charges were brought against them nangethe injured police officer, at
the same investigating court and under controhef¢ame judge, the speed at which
each case has been investigated differs greatlje ifivestigatory stage of the
attempted homicide case was completed in June 2006he case was pending trial
in September 2007. In contrast, nobody was cdtleshake a witness statement on
the allegations of ill-treatment until January 20@eéspite the fact that the same
individuals had already appeared before the couletlare in the attempted homicide
case). The investigating judge did not requestrinftion from the police forces
involved - for example, the roster of officers amydat the time of the complainants’
detention - until 12 March 2007, more than a ydtar éhe events. Representatives of
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the Mossos d’Esquadra internal affairs unit toldfannesty International delegation
in June 2007 that no internal investigation hachdaanched into the incident.

The complainants’ lawyers requested that the judigmnise an identity parade in
order to identify the officers allegedly responsilidr the ill-treatment. The defence
and the public prosecutor opposed the suggestibrwas not until 18 July 2007

(almost 18 months after the incident) that the @idgdered Rodrigo Lanza to
examine a photocopied A4 sheet of paper with 20Iso# of date, black and white

photographs of police officers and told him to ialigrthe officers responsible for his

ill-treatment, including one who hit him from betlin Subsequently, the investigating
judge provisionally discharged the three complanitsl-treatment at the end of July.

The complainants’ have submitted an appeal. Tfamilies have also informed

Amnesty International that they question the impéty of the judge and fear that the
trial will be unfair.

The following case demonstrates how an apparemiréaito investigate
thoroughly can lead to permanent closure of the.cas

The case of Javie's
According to the complaint he submitted to the stigating court:

Javier S was arrested by two national police officem Placa de la Universitat
(Barcelona) on the evening of 3 June 2005 whiltengitwith a small group of friends
who had just participated in a gay pride demonsinat The officers grabbed him,
beat him, stamped on his head, neck and back, @ handcuffed him before
throwing him into a police car. He was not toldywie had been arrested. Along
with several others who had also been detaineddsetaken to the police station in
Via Augusta.

Upon arrival at the police station the detaineesne in total - were subjected to
insults, including homophobic comments. They werfeised permission to use the
toilet, to have something to drink or to see a doctJavier S was beaten with a
truncheon on the chest and punched in the faceradetrmes by an officer who
shouted, “You little faggot, you can’t take anytipih One of the police officers
kicked him in the chest leaving a boot mark immgehon his shirt and punched him
repeatedly. As a result Javier S was unable tatbeefor several seconds and began
to have muscle spasms. The other detainees andfahe police officers present
were concerned for his welfare and asked for hinbéotaken to hospital but this
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request was denied. After a few minutes two paditfcers picked him up from the

bench and he believed he was being taken for meadezdament. However, instead of
doing so, the same police officer who had kicked hit Javier S in the chest again
while trying to wipe away his boot print. He inwd Javier S continuously saying,
“You're such a little faggot.” Javier S was lataken to Hospital del Mar for a

medical examination. The doctor gave him some oaidin and instructions on how
to deal with his injuries but upon return to theligm station the police officers

ignored the medical advice and did not give him rtredication. Javier S spent the
night sleeping on the floor of the police cell with a mattress before being
transferred the next day to the police stationig Maietana.

Javier S told Amnesty International that immedatadter their release from police
custody on 7 June 2005, he and four others of thassted with him made formal
complaints of ill-treatment at Investigating Co@&. Their complaints were rejected
by the judge on 2 September who concluded thatptileee had acted with the
minimal force necessary at the time of the arrdste judge did not comment on the
allegations of ill-treatment inside the police smatand did not call any of the
plaintiffs to make a statement. According to codocuments to which Amnesty
International has had access, the judge conclutiatl ‘there is no reason to
consider... that the police report is contrary totitth.™ He reasoned that although
police action should be independently investigatdéds requirement does not imply
that the police ... must always and automaticallygbeluded on grounds of partiality
from reporting on the event&” The complainants appealed against this decision o
19 October and the judge continued to reject theptaint. Javier S appealed again,
to the Provincial Criminal Court of Barcelona, wiion 7 December overruled the
lower court’s decision and ordered it to invesiggtte allegations. In contrast to the
investigating court, the appeal court noted in discision the “patent lack of
impartiality” and indeed “positive interest” of the police to produce reports
favourable to their colleagues when investigatinchsallegations.

As a result, the investigating court ordered sdveoéce officers to appear and give
statements. Javier S, his lawyer, and the othemptanants went to the court on 15
February 2006 to participate in the proceedings bavier S told Amnesty
International only the lawyers were allowed to erte building. However, while
waiting outside Javier S and the other plaintiffsvsthe “accused” police officers
arriving and realised that only one of them hadnbpeesent during the incident.
Javier S informed his lawyer of this fact, who sanitted this information to the
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investigating judge and refused to participatehertin the proceeding, calling it a
“farce.”

On 8 March 2006 the investigating judge closeddase again on the basis that the
testimonies given by the police officers who haghesped in court (and who the
complainants claimed were not the ones presenténpblice station during the
incident) did not indicate any misconduct had ocedir The complainants appealed
again, calling for the investigating judge to resjuieom the police station a full list of
officers on duty on the day of the incident in orde identify and question those
believed to have been involved in the assaultsidodate they have been unsuccessful
in reopening the case.

The repeated closure of the case and the judgédizdao investigate promptly,

thoroughly and impartially have resulted in the ecdseing closed without ever
reaching trial. The only recourse left to the ctanmm@ants is to petition the

Constitutional Court on the grounds of denial oé gwocess, which is a lengthy and
expensive procedure Javier S says he is financiatyble to pursue. The
complainants continue to feel great anger and riitish at what they view as a
double failure of the police and judicial systelVith the support of a local NGO, the
Gay Liberation Front of Catalonia (Front d’Allil@@nent Gai de Catalonia), Javier S
has continued to seek justice through other channetluding through the state
government representative in Catalonia (delegadogdbierno) and the regional

human rights ombudsperson (Sindic de Greuges),dfatthom have assured him that
an investigation would take place. However, toedaé has received no further
information from either.

The case of Daniel Diaz Gallego is an example @f hoth the investigating
and appeal court have granted greater credibdifydlice testimony than other forms
of evidence.

The Case of Daniel Diaz Gallego and others

On 3 October 2005 Manuel Matilla and Daniel Diazensentenced to three years and
six months’ imprisonment for assault on a publierstgassault, and public disorder.
Israel Sdnchez was sentenced to 18 months’ impreah for public disorder and
assault on a public agent. Marcos V was sentetecetk months’ imprisonment for
assault on a public agent. Another man, arredtdtessame time as the others and on
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the same charges, was acquitted on the ground$i¢had not been identified as a
suspect by the police officers testifying before ttourt. According to information
available to Amnesty International he was the amg of the accused who had not
filed a complaint of ill-treatment.

The Provincial Criminal Court of Madrid upheld teentences on appeal on 25 April
2007. In its judgement the court stated that tbfertdants were originally convicted
“exclusively on the testimony of the other localipe officers [present at the scene of
the arrest] ...without bearing in mind the other evide gathered or the discrepancies
between the testimonies given in court and thogengby the same witnesses earlier
in the investigation™’ but did not appear to consider this inappropriate.

Failure to impose appropriate sanctions

Each State Party shall make these offences [acts tfrture and complicity in
torture] punishable by appropriate penalties whichtake into account their grave
nature.

Article 4, UN Convention against Tortufe

When ill-treatment has been proven, the impositiorof a suitable penalty should
follow... The imposition of light sentences can onlyengender a climate of
impunity.

Para.41, CPT General Report 14

Amnesty International is concerned about caseshitiwthe sentence imposed on
police officers convicted of ill-treatment (inclungj ill-treatment leading to death in
custody), do not adequately reflect the grave eabfithe offence. This contributes to
a climate of effective impunity amongst law enfonsat officials and is inconsistent
with international standards.

The case of Juan Martinez Galdeano

On 24 July 2005, Juan Martinez Galdeano presembeskelf at the Civil Guard police
station in Roquetas de Mar, Almeria, to requessts®e following a traffic dispute.
According to the facts established by the Provin@aminal Court of Almeria,
following an altercation with the officers presediyjan Martinez Galdeano was
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arrested for disobedience and resisting agentatbbaty. As he became increasingly
agitated the situation deteriorated further andwaes handcuffed and beaten with
truncheons (including a non-regulation extendiblen¢theon) by officers present. A
non-regulation electro-shock (“Taser”) weapon wias ased against him.

Juan Martinez Galdeano died in the police statibime original autopsy conducted on
29 July 2005 was unable conclusively to determimekey factor which caused his
death, which was recorded as “an acute respiratory cardio-respiratory
insufficiency™® but did note that there was “a direct causal i@labetween the
subject’s detention and his death.”His body was marked by a large number of
bruises believed by the pathologist to have bearsemh by blows received and
physical restraint techniques. A further autopsyl® January 2006 concluded the
cause of death was an adverse reaction to cocagmated by the violence
committed against him.

On 26 July 2005 an internal investigation was l&aacon the basis of video footage
from CCTV cameras in the police station and thermiation was passed to the
judicial authorities, Investigating Court 1 of Reqas de Mar. As a result, nine police
officers were charged with inhuman treatment arsduas. All nine were released on
bail and the commanding officer was suspended fioty. Charges against one of
the officers were later dropped.

On 19 March 2007 the case reached trial stageearPtiovincial Criminal Court of
Almeria and the verdict was issued on 27 AprilveFof the accused officers were
acquitted. Two were convicted of causing injury abuse of authority, and were
fined. The commanding officer, José Manuel Riwvaas found guilty of minor
assault and causing injury. He was sentenced tadrhs’ imprisonment, fined, and
banned from office for three years. The sentescéeing appealed by both the
prosecution and the defence.

In 1996, the UN Human Rights Committee stated is @oncluding
observations on Spain’s report that it was conakrtleat “investigations [into
suspected acts of ill-treatment] are not alwaysesyatically carried out by the public
authorities and that when members of the secuwityes are found guilty of such acts
and sentenced to deprivation of liberty, they dteropardoned or released early, or
simply do not serve the sentenéé.This practise has also been criticised by the UN
Comrr}gtee against Torture in its 2005 decision lma ¢ase of Kepa Urra Guridi (see
below)™.
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UN Committee against Torture decision, 17 May 2005.
Communication No. 212/2002, Kepa Urra Guridi

Kepa Urra Guridi was arrested on 22 January 1992 @ivil Guard anti-terroris
operation. He claimed to have been tortured whileustody. On 7 November 1997
the Provincial Criminal Court of Vizcaya convictédree Civil Guard officers

torture, sentencing them to just over four yearsprisonment and six yearg’
suspension from duty in the law enforcement agencidhe officers were alqo
ordered to pay the victim compensation of half dliom pesetas (approximately
US$3,374 at the time).

The Office of Public Prosecutions appealed agaihst sentence to the Supreme
Court, requesting a reduction in sentence and wewfethe facts. On 30 Septemier
1998 the Supreme Court reduced the sentence tyear&s imprisonment for eagh
officer. The Court reasoned that the applicant baen tortured in order to obtgin
information but that the injuries inflicted did nagquire medical treatment beyond
first aid and as a result the one year sentencepnasrtional to the gravity of thie
crime.

The Ministry of Justice requested a pardon (“inalQlfor the three officers, which
was granted by the Council of Ministers on 16 JuB99. The officers wergp
suspended from public duty for one month and a day,n spite of this one of the
officers remained on active duty.

The UN Committee against Torture considered thaet d@btions of the State wefe
contrary to its obligations under Article 2 of thiN Convention against Torture,
according which requires State parties to takectffe measures to prevent acts| of
torture. The Committee also concluded that theuckdn of the sentences apd
granting of pardons violated Article 4 of the Contten which obliges the authoritigs
to ensure that acts of torture are punishable Ipyompiate penalties which take into
account the grave nature of the offence. The Cdteenconcluded that the victim
had not received adequate reparation, as requyrédtlie 14, which should includg
restitution, compensation, rehabilitation and goteas of non-repetition. As sugh
the Committee concluded that the State had violdtedConvention.
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Amnesty International is concerned that in the faicevestigations into ill-treatment
which are ineffective and not impartial, law enfament officials are perceived by
themselves and by the public to be above the latlaa climate of impunity spreads.
There is also a risk that those who escape justiteontinue to ill-treat detainees.

One of the accused in a case of ill-treatment imyated by Amnesty
International is a national police officer, whocarding to sources interviewed by the
organisation, has been accused of ill-treatmeratt ileast four other unrelated cases.
Only one of these cases has reached trial, whichomgoing in September 2007; the
other cases were closed at the initial investigastaige. A lawyer representing one of
the individuals making a complaint against the caffi alleged to an Amnesty
International delegation that the officer was wealbwn among those working locally
in the legal profession for his aggressive behaviothe lawyer said, “When | go to
visit a client in his station, | no longer go alon®nce he threw me out of there
physically. He could do anything to you and whathesses do you have? None.
But he has all the other officers to back him ti.”

In the course of its research Amnesty Internatioreed that several of the
officers accused of ill-treatment in the case ofgi®elLD were also alleged to have
been present during the ill-treatment of DanielDidanuel Matilla, Israel Sanchez
and Marcos V.

One of the officers convicted in relation to thetiéatment of Juan Martinez
Galdeano (see above) was the subject of a commfsdrious ill-treatment made by
another detainee, on 25 February 2005, filed aédtigating Court 2 of El Ejido,
Almeria. The complainant stated that he had begarsly beaten while handcuffed
and threatened with death both at the time of aered during his three-day detention
in police custody. Newspapers reported that tlvestigating court had taken no
action to investigate this complaint at the timgan Martinez Galdeano’s death five
months later and the officer in question was stillactive duty. This runs contrary to
the recommendations of the UN Committee againstuf@rwhich has advised that
officers under investigation for ill-treatment bespended from duty for the duration
of the proceeding8to ensure they are removed from any position afredor power,
whether direct or indirect, over complainants, e#ses and their families, as well as
those conducting the investigation and to avoidpibssibility that they could ill-treat
somebody else. According to the internal invesiogaby the Civil Guard into the
death of Juan Martinez Galdeano, the Civil Guaedanchy had not been informed of
any previous allegations of ill-treatment.
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In one case researched by Amnesty International féilare to impose
adequate sanctions on law enforcement officialsvicted of serious human rights
violations extends to actively rewarding such imdisals through promotion.
Amnesty International considers that this fuelslianate of impunity instead of
sending a clear message that ill-treatment will gaenished by both internal
disciplinary and criminal proceedings which refléde grave nature of the offence.

The case of José Arregui

On 4 February 1981 José Arregui was arrested hgrnadtpolice officers in Madrid
on terrorism related charges and detained in a aellhe Regional Information
Brigade. On 12 February he received medical treatrat the General Penitentiary
Hospital of Carabanchel. Numerous injuries wertedion the medical reports. He
died the following day from a bronchopneumoniahels while being transferred to
another hospital. Although the autopsy confirma@d llness as his cause of death, it
also noted evidence of physical violence on theypaottluding suspected cigarette
burns on his feet. An investigation was opened passible ill-treatment and two
police officers were brought to trial — the sergemamd the officer who took the police
statement, Juan Antonio Gil Rubiales.

In 1983 the Provincial Criminal Court of Madrid adfed the two officers on
grounds of lack of evidence linking them to theurmgs suffered by the deceased. On
the order of the Supreme Court in 1985 the Proalrn€riminal Court was required to
restate its judgement on the grounds that the ra@igiudgement issued was
insufficiently clear. The court confirmed its adigi of the two suspects but this time
on the grounds that there was no evidence ofalitment at all, notwithstanding the
existence of forensic reports to the contrary.Séptember 1989 the Supreme Court
overruled the Provincial Criminal Court and congtttboth officers for the crime of
torture, sentencing them to two and three yeasuspension without pay from their
posts respectively and a maximum of four monthglgon (“arresto”).

Following his suspension, Juan Antonio Gil Rubiakesirned to work in 1992 in the
Public Security Unit of the National Police in Maldr From here he was
subsequently promoted, first to Chief of the Polictervention Unit in Gran Canaria
(1996), then to Chief of Police in Arona, Teneriésd most recently to Provincial
Superintendent of Santa Cruz de Tenerife (MarctbR00
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CONCLUSIONS AND RECOMMENDATIONS

Amnesty International considers that the continuatiggations of ill-treatment by
police officers result from multiple failings byedlSpanish authorities to comply with
their international legal obligations which requilem to take a range of legislative,
judicial, and administrative measures to preveiteatment, bring those responsible
to justice, and ensure victims receive reparativvhile Amnesty International does
not consider ill-treatment by the Spanish law ecdanent officials to be routine,
based on its research the organization does caiesuggestion that it is rare and
that the responsibility for its occurrence lies lastvely with a handful of rogue
police officers.

Torture and other ill-treatment are violations afrtan rights, prohibited under
international law in all circumstances. All comipla and reports ill-treatment should
be promptly, impartially and effectively investigdt by a body independent of the
alleged perpetrators. Victims of such acts shd@daccorded prompt and adequate
reparation from the state including restitution,ir faand adequate financial
compensation, appropriate medical care and reltatimi, and guarantees of non-
repetition.

Law enforcement officials responsible for ill-tre@@nt must be held
accountable at all levels — disciplinary and criahin Effective disciplinary
investigations are an important means of identgyamd rectifying systemic failings
which facilitate ill-treatment. The findings ofdapendent investigative or monitoring
bodies are also important in this regard.

In concluding this report Amnesty Internationabetting out below a number
of recommendations to the Spanish authorities wthiehorganization believes would
help to prevent ill-treatment and end impunity ftaw enforcement officials
responsible for such acts.
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Specifically, Amnesty International recommends:

On the investigation of allegations of serious hunmarights violations by law
enforcement officials:

The Spanish government should:

Reform the system of investigating allegations efiais human rights
violations, including torture and other ill-treatntg by law enforcement
officials to bring it into line with internationastandards to ensure that
investigations are prompt, independent, impartial #horough. Investigations
should be conducted by personnel who are competempartial and
independent of the alleged perpetrators and thecggéhey serve. The
government should give careful consideration tophssibility of creating a
fully resourced independent mechanism, as recometenay the CPT
following its 2001 visit to Spain, to investigatdl allegations of serious
human rights violations by law enforcement offisialincluding killings
(including fatal shootings), torture, and othettitatment. Such a mechanism
would have the power to order disciplinary procegdi to be instigated
against law enforcement officials and to refer aecdirectly to the judicial
authorities for criminal prosecution where appraf&i

Take immediate action to fully implement the recoemaations of
international bodies regarding the prevention andighment of torture and
other ill-treatment, including those of the CPTg tiCouncil of Europe
Commissioner for Human Rights, the UN Human Rigbtsnmittee and the
UN Committee against Torture.

The Minister of Interior, and autonomous Counsellos of Interior as
appropriate, should:

Conduct an external audit of the functioning an@ativeness of the internal
investigatory mechanisms, to ensure that investigatinto allegations of
serious human rights violations are conducted aortance with international
standards.

The Office of the Public Prosecutor should:

Immediately initiate criminal proceedings wheretlagre is reasonable ground
to believe that ill-treatment has been committedawy enforcement officials,
even in the absence of an express complaint.
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The judicial authorities should:

Ensure that judges conduct a prompt, thorough amghitial investigation
wherever there is reasonable ground to believe ithieatment has been
committed by law enforcement officials, even in #@igsence of an express
complaint.

Ensure that where complaints are filed by a degiméeging human rights
violations by law enforcement officials and by laamforcement officials
against the detainee, neither complaint is usatghttermine the investigation
of the other. Complainants should receive protectimm any form of
intimidation or reprisal.

On the prevention of torture and other ill-treatment:

The Spanish government should:

Deliver the clear message to law enforcement aficas well as the general
public, and instruct senior law enforcement offigito do the same, that ill-
treatment of detainees is absolutely prohibitedlircircumstances and will be
subject to criminal and disciplinary investigatiand sanctions.

The Minister of Interior, and autonomous Counsellos of Interior as
appropriate, should:

Ensure that urgent steps are taken to introduaeovidnd audio-recording of
all custody areas of police stations and any opfteres where detainees may
be present, except where this would violate thghtrto consult with a lawyer
or doctor in private. These recordings must be ke secure facility for a
reasonable period of time in order to ensure thieyagailable for viewing by
investigators if so required.

The judicial authorities should:

Ensure that sentences for ill-treatment are comarates with the grave nature
of the offence.

The police authorities should:

Immediately initiate disciplinary proceedings agiirany law enforcement
official who is reasonably suspected of committilhgreatment, even in the
absence of an express complaint, and alert thecigddand prosecuting
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authorities to any possible criminal conduct. [Boary sanctions available
for gross misconduct should include provision foisndssal without
reinstatement.

e Suspend from active duty any law enforcement @ficinder disciplinary or
criminal investigation for ill-treatment for the ion of the proceedings.

e Ensure that all detainees are examined by a d@ciduding, if requested, a
doctor of their own choice in addition to the pelidoctor) as soon as possible
upon being brought into detention, and wheneveressary thereafter.
Medical exams should be conducted out of the hgaamd, unless otherwise
expressly requested by the doctor in a particudgecout of the sight of law
enforcement officials.

* Ensure that law enforcement officials wear visiblame tags or numbers so
that they can be clearly identified at all time$iey should not wear hoods,
balaclavas or other devices to conceal their patsiolentity unless they are
authorised to do so in exceptional instances whigreis determined to be
necessary for their own protection. In such céisesieed for each official to
be identifiable by such means as a unique tracadbldification number is
particularly important.

On access to an effective remedy:

The Minister of Interior, and autonomous Counsellos of Interior as

appropriate, should:

» Establish effective mechanisms to ensure that anyom wishing to submit a
complaint against law enforcement officials is imoainy way obstructed from
so doing. Where a complaint is rejected as inasibles the complainant
should be given clear and detailed reasons ford#esion, in writing, and
information on appeals mechanisms and alternatieawes of recourse.

The Office of the Public Prosecutor should:

» Establish mechanisms to record and publish compe#e data relating to
complaints of ill-treatment against law enforcemefficials and including the
outcomes of each investigation.

The judicial authorities should:
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* Ensure that victims of ill-treatment have accessanoeffective remedy and
receive adequate reparation, including compensatgstitution, rehabilitation,
satisfaction and guarantees of non-repetition.

On training of law enforcement officials:

The Minister of Interior, and autonomous Counsellos of Interior as

appropriate, should:

* Develop and effectively implement, through initiahd ongoing training,
protocols and guidelines on the appropriate useroke by law enforcement
officials which are fully consistent with internatial human rights standards.
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APPENDIX 1

Principles on the Effective Investigation and Docurmntation
of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

Adopted by General Assembly resolution 55/89 AndeRecember 2000

1. The purposes of effective investigation and doentation of torture and other
cruel, inhuman or degrading treatment or punishr{festeinafter "torture or other ill-
treatment") include the following:

(a) Clarification of the facts and establishmentl atknowledgement of individual
and State responsibility for victims and their faes;

(b) Identification of measures needed to preverinmence;

(c) Facilitation of prosecution and/or, as appraig; disciplinary sanctions for those
indicated by the investigation as being responsblé demonstration of the need for
full reparation and redress from the State, incigdfair and adequate financial
compensation and provision of the means for medigad and rehabilitation.

2. States shall ensure that complaints and repurt®rture or ill-treatment are
promptly and effectively investigated. Even in #igsence of an express complaint,
an investigation shall be undertaken if there dheemindications that torture or ill-
treatment might have occurred. The investigatotsp whall be independent of the
suspected perpetrators and the agency they sdrakk,be® competent and impatrtial.
They shall have access to, or be empowered to cssioni investigations by,
impartial medical or other experts. The methodsl usecarry out such investigations
shall meet the highest professional standardsten@irtddings shall be made public.

3. (a) The investigative authority shall have tloggr and obligation to obtain all the
information necessary to the inquiry. The persamsdacting the investigation shall
have at their disposal all the necessary budgetadytechnical resources for effective
investigation. They shall also have the authootphblige all those acting in an official
capacity allegedly involved in torture or ill-trea¢nt to appear and testify. The same
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shall apply to any witness. To this end, the ingasive authority shall be entitled to
iIssue summonses to witnesses, including any dfiicdlegedly involved, and to
demand the production of evidence.

(b) Alleged victims of torture or ill-treatment, tmesses, those conducting the
investigation and their families shall be protedtedn violence, threats of violence or
any other form of intimidation that may arise pasuto the investigation. Those
potentially implicated in torture or ill-treatmesitall be removed from any position of
control or power, whether direct or indirect, owamplainants, witnesses and their
families, as well as those conducting the invesibga

4. Alleged victims of torture or ill-treatment atideir legal representatives shall be
informed of, and have access to, any hearing, #sagw&o all information relevant to
the investigation, and shall be entitled to pres¢mer evidence.

5. (@) In cases in which the established investigaprocedures are inadequate
because of insufficient expertise or suspected, biasbecause of the apparent
existence of a pattern of abuse or for other snbistaeasons, States shall ensure that
investigations are undertaken through an indepd@ndemmission of inquiry or
similar procedure. Members of such a commissionll sha chosen for their
recognized impartiality, competence and indepengleasc individuals. In particular,
they shall be independent of any suspected petpeirand the institutions or
agencies they may serve. The commission shall hlageauthority to obtain all
information necessary to the inquiry and shall emdhe inquiry as provided for
under these Principles.

(b) A written report, made within a reasonable tirakall include the scope of the
inquiry, procedures and methods used to evaluatiereee as well as conclusions and
recommendations based on findings of fact and @tcable law. Upon completion,
the report shall be made public. It shall also dbscin detail specific events that
were found to have occurred and the evidence ugoahwsuch findings were based
and list the names of witnesses who testified, Wit exception of those whose
identities have been withheld for their own pratatt The State shall, within a
reasonable period of time, reply to the reporthef investigation and, as appropriate,
indicate steps to be taken in response.

6. (a) Medical experts involved in the investigatiof torture or ill-treatment shall
behave at all times in conformity with the highe#itical standards and, in particular,
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shall obtain informed consent before any examinasaundertaken. The examination
must conform to established standards of mediadtjpe. In particular, examinations
shall be conducted in private under the contrathef medical expert and outside the
presence of security agents and other governmeéaiats.

(b) The medical expert shall promptly prepare atueate written report, which shall
include at least the following:

(i) Circumstances of the interview: name of thejscband name and affiliation of
those present at the examination; exact time atel tacation, nature and address of
the institution (including, where appropriate, treom) where the examination is
being conducted (e.g., detention centre, clinibause); circumstances of the subject
at the time of the examination (e.g., nature of eestraints on arrival or during the
examination, presence of security forces duringetkeemination, demeanour of those
accompanying the prisoner or threatening statentertfse examiner); and any other
relevant factors;

(i) History: detailed record of the subject's stas given during the interview,
including alleged methods of torture or ill-treatrthetimes when torture or ill-
treatment is alleged to have occurred and all camis of physical and psychological
symptoms;

(iif) Physical and psychological examination: retof all physical and psychological
findings on clinical examination, including appr@e diagnostic tests and, where
possible, colour photographs of all injuries;

(iv) Opinion: interpretation as to the probableat®inship of the physical and
psychological findings to possible torture or iitétment. A recommendation for any
necessary medical and psychological treatment ardfther examination shall be
given;

(v) Authorship: the report shall clearly identityoise carrying out the examination and
shall be signed.

(c) The report shall be confidential and commumdato the subject or his or her
nominated representative. The views of the sulgedthis or her representative about
the examination process shall be solicited andrdecbin the report. It shall also be
provided in writing, where appropriate, to the awity responsible for investigating
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the allegation of torture or ill-treatment. It isetresponsibility of the State to ensure
that it is delivered securely to these persons.répert shall not be made available to
any other person, except with the consent of thigestior on the authorization of a
court empowered to enforce such a transfer.

APPENDIX 2

14th General Report

on the CPT's activities
covering the period 1 August 2003 to 31 July 2004

Combating impunity

25. Theaison d’étreof the CPT is the “prevention” of torture and intan or
degrading treatment or punishment; it has its eyethe future rather than the past.
However, assessing the effectiveness of actiomtakeen ill-treatment has occurred
constitutes an integral part of the Committee’svpntive mandate, given the
implications that such action has for future coriduc

The credibility of the prohibitiaf torture and other forms of ill-treatment
is undermined each time officials responsible fatsoffences are not held to account
for their actions. If the emergence of informatimalicative of ill-treatment is not
followed by a prompt and effective response, thasaded to ill-treat persons
deprived of their liberty will quickly come to belre — and with very good reason —
that they can do so with impunity. All efforts tsopmote human rights principles
through strict recruitment policies and professiomaining will be sabotaged. In
failing to take effective action, the persons coned — colleagues, senior managers,
investigating authorities — will ultimately contute to the corrosion of the values
which constitute the very foundations of a demacrsaciety.

Conversely, when officials who ardauthorise, condone or perpetrate
torture and ill-treatment are brought to justice their acts or omissions, an
unequivocal message is delivered that such conallicbot be tolerated. Apart from
its considerable deterrent value, this messagergalésure the general public that no
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one is above the law, not even those responsiblepioolding it. The knowledge that
those responsible for ill-treatment have been bmoug justice will also have a
beneficial effect for the victims.

26. Combating impunity must start at hpthat is within the agency (police or

prison service, military authority, etc.) concern&do often the esprit de corps leads
to a willingness to stick together and help eadteotvhen allegations of ill-treatment

are made, to even cover up the illegal acts okaglles. Positive action is required,
through training and by example, fwomote a culture where it is regarded as

unprofessional — and unsafe from a career pathdgtamt — to work and associate
with colleagues who have resort to ill-treatmertteve it is considered as correct and
professionally rewarding to belong to a team wtabktains from such acts.

An atmosphere must be created irchvthe right thing to do is to report ill-
treatment by colleagues; there must be a clearrstaheling that culpability for ill-
treatment extends beyond the actual perpetratoenyone who knows, or should
know, that ill-treatment is occurring and fails &ot to prevent or report it. This
implies the existence of a clear reporting linewadl as the adoption of whistle-
blower protective measures.

27. In many States visited by the CPTtute and acts such as ill-treatment in
the performance of a duty, coercion to obtain &estant, abuse of authority, etc.
constitute specific criminal offences which are gmoutedex officia The CPT
welcomes the existence of legal provisions of kimsl.

Nevertheless, the CPT has found, timacertain countries, prosecutorial
authorities have considerable discretion with rdgarthe opening of a preliminary
investigation when information related to possil#&eatment of persons deprived of
their liberty comes to light. In the Committee’swi, even in the absence of a formal
complaint, such authorities should be undelegal obligation to undertake an
investigation whenever they receive credible information, frony @ource, that ill-
treatment of persons deprived of their liberty nhaye occurred. In this connection,
the legal framework for accountability will be stgghened if public officials (police
officers, prison directors, etc.) are formally regd to notify the relevant authorities
immediately whenever they become aware of any mé&dion indicative of ill-
treatment.
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28. The existence of a suitable legamfrevork is not of itself sufficient to
guarantee that appropriate action will be takemeispect of cases of possible ill-
treatment. Due attention must be giversémsitising the relevant authoritiesto the
important obligations which are incumbent upon them

When persons detained by law emfiment agencies are brought before
prosecutorial and judicial authorities, this prasda valuable opportunity for such
persons to indicate whether or not they have b#dreated. Further, even in the
absence of an express complaint, these authowtlebe in a position to take action
in good time if there are other indicia (e.g. visibnjuries; a person's general
appearance or demeanour) that ill-treatment migheloccurred.

However, in the course of its \@sithe CPT frequently meets persons who
allege that they had complained of ill-treatmenptosecutors and/or judges, but that
their interlocutors had shown little interest inetimatter, even when they had
displayed injuries on visible parts of the bodye¥xistence of such a scenario has on
occasion been borne out by the CPT's findings. By of example, the Committee
recently examined a judicial case file which, inlédn to recording allegations of ill-
treatment, also took note of various bruises argllsws on the face, legs and back of
the person concerned. Despite the fact that tleenrdtion recorded in the file could
be said to amount torima-facieevidence of ill-treatment, the relevant authositikd
not institute an investigation and were not ableyitee a plausible explanation for
their inaction.

It is also not uncommon for perstmsllege that they had been frightened
to complain about ill-treatment, because of thesgnee at the hearing with the
prosecutor or judge of the very same law enforcero#ficials who had interrogated
them, or that they had been expressly discouragead floing so, on the grounds that
it would not be in their best interests.

It is imperative that prosecutoraid judicial authorities take resolute
action when any information indicative of ill-treant emerges. Similarly, they must
conduct the proceedings in such a way that theopsrgoncerned have a real
opportunity to make a statement about the mannehioh they have been treated.
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29. Adequately assessing allegations of ill-treatmemill often be a far from
straightforward matter. Certain types of ill-treamh (such as asphyxiation or electric
shocks) do not leave obvious marks, or will notcdfrried out with a degree of
proficiency. Similarly, making persons stand, kneelcrouch in an uncomfortable
position for hours on end, or depriving them ofepleis unlikely to leave clearly
identifiable traces. Even blows to the body maywéeanly slight physical marks,
difficult to observe and quick to fade. Consequgnithen allegations of such forms
of ill-treatment come to the notice of prosecutiooiajudicial authorities, they should
be especially careful not to accord undue impogandahe absence of physical marks.
The same appliesa fortiori when the ill-treatment alleged is predominantly aof
psychological nature (sexual humiliation, threatshie life or physical integrity of the
person detained and/or his family, etc.). Adeqyatatsessing the veracity of
allegations of ill-treatment may well require tajirevidence from all persons
concerned and arranging in good time for on-sigpéctions and/or specialist medical
examinations.

Whenever criminal suspects brougjefore prosecutorial or judicial
authorities allege ill-treatment, those allegati@i®uld be recorded in writing, a
forensic medical examination (including, if apprape, by a forensic psychiatrist)
should be immediately ordered, and the necessaps siaken to ensure that the
allegations are properly investigated. Such anaggr should be followed whether or
not the person concerned bears visible externaligg. Even in the absence of an
express allegation of ill-treatment, a forensic ma&ld examination should be
requested whenever there are other grounds tovbelmat a person could have been
the victim of ill-treatment.

30. It is also important that no barrish®uld be placed between persons who
allege ill-treatment (who may well have been redelawithout being brought before a
prosecutor or judge) and doctors who can providenigic reports recognised by the
prosecutorial and judicial authorities. For examplecess to such a doctor should not
be made subject to prior authorisation by an ingashg authority.

31. The CPT has had occasion, in a nurobéss visit reports, to assess the
activities of the authorities empowered to condefticial investigations and bring

criminal or disciplinary charges in cases involvialiiegations of ill-treatment. In so
doing, the Committee takes account of the caseofailve European Court of Human
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Rights as well as the standards contained in aghgmd international instruments. It
is now a well established principle tredtective investigations capable of leading to
the identification and punishment of those resgaadior ill-treatment, are essential
to give practical meaning to the prohibition ofttwe and inhuman or degrading
treatment or punishment.

Complying with this principle impb that the authorities responsible for
investigations are provided with all the necessaspurces, both human and material.
Further, investigations must meet certain basteca.

32. For an investigation into possibldgrggatment to be effective, it is essential
that the persons responsible for carrying it oatindependenfrom those implicated
in the events. In certain jurisdictions, all compls of ill-treatment against the police
or other public officials must be submitted to agacutor, and it is the latter — not the
police — who determines whether a preliminary itigesion should be opened into a
complaint; the CPT welcomes such an approach. Hexyélvis not unusual for the
day-to-day responsibility for the operational cocidaf an investigation to revert to
serving law enforcement officials. The involvemeiitthe prosecutor is then limited
to instructing those officials to carry out ingesi acknowledging receipt of the result,
and deciding whether or not criminal charges shdagddorought. It is important to
ensure that the officials concerned are not froenstéime service as those who are the
subject of the investigation. Ideally, those ertdswith the operational conduct of
the investigation should be completely independenin the agency implicated.
Further, prosecutorial authorities must exercisseland effective supervision of the
operational conduct of an investigation into poesilt-treatment by public officials.
They should be provided with clear guidance ash® manner in which they are
expected to supervise such investigations.

33. An investigation into possible ileatment by public officials must comply
with the criterion of thoroughneslk must be capable of leading to a determinatibn
whether force or other methods used were or were justified under the
circumstances, and to the identification and, frapriate, the punishment of those
concerned. This is not an obligation of result, bfitmeans. It requires that all
reasonable steps be taken to secure evidence norgéhne incident, including, inter
alia, to identify and interview the alleged victim®ispects and eyewitnesses (e.g.
police officers on duty, other detainees), to semtruments which may have been
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used in ill-treatment, and to gather forensic enae Where applicable, there should
be an autopsy which provides a complete and aecuetord of injury and an
objective analysis of clinical findings, includitige cause of death.

The investigation must also be caned in a comprehensiveanner. The
CPT has come across cases when, in spite of numattmged incidents and facts
related to possible ill-treatment, the scope of fingestigation was unduly
circumscribed, significant episodes and surroundimgumstances indicative of ill-
treatment being disregarded.

34. In this context, the CPT wishes tkenalear that it has strong misgivings
regarding the practice observed in many countriew enforcement officials or

prison officers wearing masks or balaclavas whetfiopming arrests, carrying out
interrogations, or dealing with prison disturbancdss will clearly hamper the

identification of potential suspects if and whelegdtions of ill-treatment arise. This
practice should be strictly controlled and only dise exceptional cases which are
duly justified; it will rarely, if ever, be justiéid in a prison context.

Similarly, the practice found inrtaén countries of blindfolding persons in
police custody should be expressly prohibitedai severely hamper the bringing of
criminal proceedings against those who torturelldraat, and has done so in some
cases known to the CPT.

35. To be effective, the investigationsinalso be conducted in_a prongstd
reasonably_expeditiousnanner. The CPT has found cases where the necessary
investigative activities were unjustifiably delayest where prosecutorial or judicial
authorities demonstrably lacked the requisite willuse the legal means at their
disposal to react to allegations or other relewaarmation indicative of ill-treatment.
The investigations concerned were suspended intfiror dismissed, and the law
enforcement officials implicated in ill-treatment amaged to avoid criminal
responsibility altogether. In other words, the mese to compelling evidence of
serious misconduct had amounted to an “investigatioworthy of the name.

36. In addition to the above-mentionettieda for an effective investigation,
there should be a sufficient element of public Soyof the investigation or its
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results, to secure accountability in practice ak agein theory. The degree of scrutiny
required may well vary from case to case. In paldidy serious cases, a public
inquiry might be appropriate. In all cases, thetimc(or, as the case may be, the
victim's next-of-kin) must be involved in the procee to the extent necessary to
safeguard his or her legitimate interests.

37. Disciplinary proceedingsprovide an additional type of redress against ill-
treatment, and may take place in parallel to crahiproceedings. Disciplinary
culpability of the officials concerned should be systematicalgmined, irrespective
of whether the misconduct in question is found dastitute a criminal offence. The
CPT has recommended a number of procedural saftggwarbe followed in this
context; e.g., adjudication panels for police giboary proceedings should include at
least one independent member.

38. Inquiries into possible disciplinanjfences by public officials may be
performed by a separate internal investigationadapent within the structures of the
agencies concerned. Nevertheless, the CPT stramtpurages the creation of a
fully-fledged independent investigation body. Sachody should have the power to
direct that disciplinary proceedings be instigated.

Regardless of the formal structafethe investigation agency, the CPT
considers that its functions should be properlylipiged. Apart from the possibility
for persons to lodge complaints directly with tlgeiacy, it should be mandatory for
public authorities such as the police to registérrepresentations which could
constitute a complaint; to this end, appropriatem® should be introduced for
acknowledging receipt of a complaint and confirmihagt the matter will be pursued.

If, in a given case, it is foundatithe conduct of the officials concerned
may be criminal in nature, the investigation agesbguld always notify directly —
without delay — the competent prosecutorial autiest

39. Great care should be taken to enthatepersons who may have been the
victims of ill-treatment by public officials are hdissuaded from lodging a complaint.
For example, the potential negative effects of sspmlity for such officials to bring
proceedings for defamation against a person whonglyoaccuses them of ill-
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treatment should be kept under review. The baldreteveen competing legitimate
interests must be evenly established. Referenaddlatso be made in this context to
certain points already made in paragraph 28.

40. Any evidence of ill-treatment by polfficials which emerges duringvil
proceedingsalso merits close scrutiny. For example, in casewhich there have
been successful claims for damages or out-of-csrittements on grounds including
assault by police officers, the CPT has recommertdadan independent review be
carried out. Such a review should seek to identifiether, having regard to the nature
and gravity of the allegations against the poliffiecers concerned, the question of
criminal and/or disciplinary proceedings shouldt@considered.

41. It is axiomatic that no matter hovieefive an investigation may be, it will
be of little avail if thesanctions imposed for ill-treatmentare inadequate. When ill-
treatment has been proven, the imposition of aaklatpenalty should follow. This
will have a very strong dissuasive effect. Convigrdbe imposition of light sentences
can only engender a climate of impunity.

Of course, judicial authorities ardependent, and hence free to fix, within
the parameters set by law, the sentence in anyngoase. However, via those
parameters, the intent of the legislator must larclthat the criminal justice system
should adopt a firm attitude with regard to tortawred other forms of ill-treatment.
Similarly, sanctions imposed following the deteration of disciplinary culpability
should be commensurate to the gravity of the case.

42. Finally, no one must be left in arguldt concerning theommitment of

the State authorities to combating impunity. This will underpin the actideing
taken at all other levels. When necessary, thoskosdties should not hesitate to
deliver, through a formal statemeat the highest political level, the clear message
that there must be “zero tolerance” of torture atigbr forms of ill-treatment.
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! For the purposes of this report, the term “illatraent” is used throughout to include torture alid a
other forms of cruel, inhuman and degrading treatn@ punishment, unless the context clearly
indicates otherwise.

“The terminology “law enforcement official” and “peé officer” are used in this report to refer to an
agent of any public police force in Spain includthgse at the national, autonomous regional aral loc
level, and the Civil Guard.

¥ Committee for the Prevention of Torture, Generap&t 14, 2004, para 25 (CPT, General Report 14).

* The Committee for the Prevention of Torture (CR3)comprised of legal, medical, and law
enforcement experts drawn from States partiesedt®HR, which conducts periodic and ad hoc visits
to places of detention in States parties. Upomaidation of the state concerned it publishes the
reports of its visits which contain its observaicaand recommendations aimed at eradicating torture
and other ill-treatment. It also publishes annuathegal reports which include thematic and general
recommendations aimed at preventing torture aner diFtreatment.

® Spanish Constitution of 1978, Article 15.
® Law 10/1995 of 23 November, Spanish Criminal Code.

" Report to the Spanish Government on the visitpairS carried out by the European Committee for
the Prevention of Torture (CPT) from 12 to 19 Debem2005. CPT/Inf(2007)30, para 46 (CPT
Report on Spain 2005).

8 CPT Report on Spain 2005, para 48.

®Response of the Spanish Government to the repaheoEuropean Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Pumént (CPT) on its visit to Spain from 22 to 26
July 2001. CPT/Inf (2003) 23.

“The Committee against Torture is a body of indepanhéxperts which supervises implementation of
the provisions of the UN Convention against Tortamed Other Cruel, Inhuman or Degrading
Treatment or Punishment by states parties.

' Conclusions and recommendations of the Committeainag Torture: Spain. 23/12/2002.
CAT/CICR/29/3, para 8.

12 A case can be provisionally discharged (“archiVidua the investigating stage if the prosecuting

authorities decide to take no further action upbn This decision can be appealed and so is a
“provisional” rather than “final” measure. Howeyehe case will remain effectively closed unless

positive action is taken to re-open it, e.g. viaagpeal from the complainant.

133Spain operates an “inquisitorial” criminal justisgstem, in which an investigating judge (juez de
instruccion) is responsible for conducting theiaitnvestigations into criminal offences. Thekas

the investigating judge is to gather all the eviemecessary to prosecute an offence. If the
investigating judge deems that there is a valig tasanswer, he or she passes the case and aheeid
collected on to a trial court to be heard.
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4 Report of the Special Rapporteur on the questidarture, Theo van Boven, E/CN.4/2004/56/Add.2,
para 59.

*Report to the Spanish Government on the visit tairbparried out by the European Committee for
the Prevention of Torture, (CPT) from 22 to 26 J2001. CPT/Inf (2003) 22, para 6 (CPT Report on
Spain 2001).

®CPT Report on Spain 2001, para 33.

"Report by Mr Alvaro Gil-Robles, Commissioner for idan Rights, on his visit to Spain, 10 — 19
March 2005. CommDH(2005)8, para 15 (CommissiooeiHuman Rights Report on Spain 2005).

8 CPT General Report 14, para.25.
® Commissioner for Human Rights Report on Spain 2@ 12.
20 CPT Report on Spain 2005, para 32.

“Due to the nature of the charges against Jordis¥da, it was necessary for an official from the
national police force to be involved in the operati as it was outside the competency of the
autonomous regional police force.

22 Full name withheld to protect privacy

% UN Principles on the Effective Investigation andddmentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, Rilie@.

*|réne Ursoa Parot v. Spain, 2 May 1995, para 10.4.
CPT General Report 14, para 27.

%6 Full name withheld to protect privacy.

27 CPT General Report 12, para 36.

“8See the 2002 Amnesty International rep®pain - Crisis of Identity: Race-related torturedaifi-
treatment by state agental Index: EUR 41/001/2002).

29CPT Report on Spain 2005, para.54.

% Mossos d’Esquadra police officer interviewed by sty International delegation, 19 June 2007,
Barcelona.

31 UN Code of Conduct for Law Enforcement Officia®A Resolution 34/169 of 17 December 1979.

32 Commentary to Article 3 of the UN Code of CondimrtLaw Enforcement Officials, GA Resolution
34/169 of 17 December 1979.

33 UN Basic Principles on the Use of Force and Firesaby Law Enforcement Officials, Article 15.
% Commissioner for Human Rights Report on Spain 2p@8a 14.
% Ben M'Barek v. Tunisia. Committee against Torfur896, para 11.10.

% Encarnacién Blanco Abad v. Spain, Committee agdinsiure, 1996, para 8.2.
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3" CPT Report on Spain, 2005, para 47.

% Recomendacion 47/2006, de 7 de junio. BOCG. GdBenerales. VIII Legislatura. Serie A. NGm.
388, p.423.

%9 «sudaca” is a derogatory term for someone fromtiéunerica, used as a racial insult.

% Full name withheld to protect privacy.

“Decision of provisional discharge, Investigatingu@®2 of Barcelona, 2 September 2005, para 13.
“2Decision of provisional discharge, Investigatingu@@®2 of Barcelona, 2 September 2005, para 13.
“3 Appeal decision of Provincial Criminal Court of 8alona, 7 December 2005.

“4Sentencia No. 303/07, Audiencia Provincial de Mé&dBeccion 23a. 25 April 2007.

“5 Autopsy report conducted by the Instituto de Migid_egal de Almeria, 29 July 2005, page 13.

46 Autopsy report conducted by the Instituto de Migid_egal de Almeria, 29 July 2005, page 13.

4" Concluding observations of the Human Rights ConemittSpain. 03/04/96. CCPR/C/79/Add.61,
para 10.

“8 The 2004 Amnesty International rep&dpafia: Acabar con la doble injusticia. Victimastdrtura

y malos tratos sin reparacidfavailable in Spanish only) contains further exaaspdf cases in which
police officers convicted of ill-treatment were gted pardons by the government, including in cases
where this was against the recommendation of thiseing court.

“9 Interview with Amnesty International delegates,\arch 2007.

*°Report to the UN General Assembly by the Commidigainst Torture, UN Doc. A/56/44, paras 97(d)
and 120(b).
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