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Amnesty International welcomes the opportunity to make a submission to the Home
Department of the Government of Jammu and Kashmir on the Draft Jammu and Kashmir
Police Bill, 2013 (the Draft Bill).

Amnesty International is deeply concerned that the Draft Bill, if passed into law in its current
form, will perpetuate the culture of impunity for human rights abuses and violations that
exists in Jammu and Kashmir.

This submission analyses some of the provisions of the Draft Bill in light of India’s
international human rights obligations. Part | provides an introduction to the context in which
the Draft Bill was introduced. Part |l contains a brief background to policing practices in
Jammu and Kashmir and their links to impunity and human rights violations. Part |1l presents
an analysis of the Draft Bill's shortcomings and recommendations on how to address them.

l. Introduction

On 14 February 2013, the Home Department of the Government of Jammu and Kashmir put
up the Draft Jammu and Kashmir Police Bill, 2013 on its website and invited suggestions
and comments from the public within 15 days.!

The Home Department said that the Draft Bill had been prepared in compliance with a 2006
Supreme Court judgement that directed state governments to enact reforms in the police
system in order to ‘secure the rights of the citizens under the Constitution for the rule of
law’.? The judgement also said that states were expected to pass suitable state legislations on
the lines of the Model Police Act, 2006, which was drafted by a committee set up by the
Government of India.

At the time of publication of the Draft Bill, Kashmir was under curfew and access to the
internet was severely restricted. Five days earlier, on 9 February 2013, Afzal Guru, a
Kashmiri man convicted of being involved in an attack on the Parliament of India, had been
secretly hanged in Delhi.® The Government of Jammu and Kashmir had imposed a week-long
curfew the same day, and blocked access to cable television, mobile and internet services in
many parts of Kashmir.# Over the week, three people were killed and over a hundred injured
in clashes between protestors and security forces.®

Mobile internet services were restored on 16 February 2013.6 Human rights organizations in
Kashmir accused the government of using the situation in Kashmir to introduce the Draft Bill
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in stealth, and asked for the time allocated for comments to be extended.” Some expressed
concern that the government intended to pass the bill into law in the upcoming session of the
state legislative assembly.® Opposition political parties also criticized the bill and promised to
oppose its passage.®

On 27 February 2013, the Home Department extended the deadline for filing comments and
suggestions on the bill by one month from March 1, 2013.%°

Amnesty International is aware that the Jammu and Kashmir Draft Bill contains provisions
that are identical or similar to those in the Police Acts of some other states. Some of the
concerns raised in this submission would therefore equally apply to those states.
Nonetheless, given the nature of the ongoing violence in Kashmir and the long history of
human rights violations, including by the police (described below in Part |l), Amnesty
International is particularly concerned about the Draft Bill in Jammu and Kashmir.

Il. Background: Policing and Impunity in Jammu and Kashmir

Since 1989, Jammu and Kashmir has witnessed prolonged violence between armed groups
and Indian security forces. Amnesty International has documented extensive human rights
abuses that have taken placed in Jammu and Kashmir since the 1990s by all sides: security
forces and state-sponsored militia groups, as well as various armed groups. These violations
include torture and other ill-treatment, custodial deaths, rape, enforced disappearances,
extra-judicial executions, unlawful killings, kidnappings, and violations of the right to freedom
of expression.!!

Local rights groups like the Jammu and Kashmir Coalition of Civil Society have also
highlighted the role of security forces, including senior-level officers, in cases of alleged
human rights violations.'? They have also pointed out how hundreds of cases of alleged
violations are not thoroughly investigated.

Serious questions remain about the human rights record of the Jammu and Kashmir police.
Amnesty International has repeatedly raised concerns about the role of the state police in
human rights violations in Jammu and Kashmir.!® Local human rights groups have also
specifically named senior police officials as being involved in particular violations.*

The number of members of armed groups operating in the region has markedly decreased in
the last few years. While operations of security forces including the Army have declined, the
role of the Jammu and Kashmir Police has been steadily increasing. Human rights violations
have also continued.

In 2010, more than 100 people, some of whom engaged in stone-pelting, were killed in firing
when the police and other security forces used excessive, and at times unnecessary, force in
the Kashmir valley.!® In 2011, The National Crime Records Bureau reported 595 complaints
made against police personnel in Jammu and Kashmir.'® In February 2013, the use of
‘pepper gas’ grenades by law enforcement officials reportedly led to the deaths of three
people whose pulmonary conditions were exacerbated by exposure to the gas, and affected
dozens of others.’

Amnesty International has also documented how the Jammu and Kashmir Public Safety Act
(PSA) is used to secure the long-term detention of individuals without charge or trial.
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Research conducted in 2010-11 showed that as a matter of practice, the Jammu and
Kashmir police consistently favoured the use of the PSA - which is overseen by executive
officers with almost no evidentiary requirements or possibility for independent review - over
regular criminal proceedings.

Amnesty International’s research showed that police personnel were working towards meeting
monthly or quarterly targets of detentions. Most PSA detention orders were based on
interrogation reports prepared by the police on the basis of confessional statements made by
the detainee - often obtained after “sustained interrogation” during periods of illegal
detention - raising concerns of torture and fabrication of evidence.

Police representatives were also part of the executive ‘screening committees’ which decided
whether detainees should be released or not, while court orders of release were frequently
ignored as the police repeatedly detained persons on ‘fresh grounds’.'® Follow up research
conducted in 2011-2012 revealed that little had changed in actual police practice related to
the PSA despite amendments to the law itself.!®

Concern about the police’s human rights record has been also raised by other bodies. The
Jammu and Kashmir Coalition of Civil Society has reported that boys in Kashmir continue to
be illegally detained and subjected to torture, intimidation and harassment. It also reports
claims that police officials were demanding ‘ransom’ amounts for releasing boys who were
illegally detained.?°

UN Special Procedures that have visited India recently have also commented on rights abuses
committed by the police in Jammu and Kashmir. In 2011, Margaret Sekaggya, the UN
Special Rapporteur on Human Rights Defenders, drew attention to cases of human rights
defenders in Jammu and Kashmir being attacked and beaten by police forces. She also
mentioned that the Chair of the Jammu and Kashmir State Human Rights Commission had
said cases of torture, killings and custodial death by the police and paramilitary forces were
frequently brought to his attention.?!

A Group of Interlocutors set up in October 2010 by the central government “to begin the
process of a sustained dialogue with the people of Jammu and Kashmir” noted in their report
that most young people in Kashmir feared victimization by the security forces/police and
armed groups. Most people the Interlocutors spoke to said they were harassed by both the
police and separatist groups. One recommendation made by the report was to end the
intimidation and harassment of citizens by the police.?? The Jammu and Kashmir state
government said the report ought to form the basis of a dialogue between the central
government and itself.

The climate of impunity in Jammu and Kashmir has also meant that few members of the
police or other security forces have been held accountable. Most of the killings by the
excessive use of force in 2010 have not yet been investigated. A judicial commission was
appointed by the state government in July 2010 to look into 17 killings committed during the
unrest, but that report too has not yet been released. The Jammu and Kashmir High Court is
currently hearing a public interest litigation filed by Yasin Malik, a pro-independence leader,
seeking the registration of First Information Reports on 117 deaths that took place in 2010.

The climate of impunity is facilitated by immunity laws. Under the Armed Forces (Special
Powers) Act, no legal proceeding can be initiated against a soldier without prior sanction from
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the Central Government.?* Sanction is virtually never granted.?® Section 197 of the Code of
Criminal Procedure, 1989, also gives immunity to the police in Jammu and Kashmir by
requiring prior sanction from the state government before any serving public servant can be
prosecuted “for any offence alleged to have been committed by him while acting or
purporting to act in the discharge of his official duty”.?® Such approval is rarely granted by
the government.

Indian courts have ruled that cases of misuse or abuse of power by public officials “can never
be said to be part of the official duties” and no prior sanction is needed to prosecute them.?’
However prosecutions of police officials for human rights violations are still rare.

In March 2012, Christopher Heyns, the UN Special Rapporteur on extrajudicial, summary or
arbitrary executions, recommended the immediate repeal of laws providing for immunity from
prosecution of the police and armed forces.?®

I1l. The Draft Jammu and Kashmir Police Bill: Concerns and Recommendations

Amnesty International recognises the duty of all states to protect their populations from
violence, including those committed by armed groups. However, such measures should be
implemented in a framework of protection of all human rights and adherence to international
human rights standards.

Several parts of the Draft Bill violate India’s international legal obligations. Some of Amnesty
International’s concerns are outlined below:

Police Functions

1. Special Security Zones

Under the Draft Bill, the Government of Jammu and Kashmir can declare any area a “special
security zone” when it is “widely and intolerably beset with violence or insurgency or
destruction of public property on account of communal or terrorist or anti-national
activities.”?®

The Bill provides that the state Government can ban or regulate the production, sale storage,
possession or entry of certain substances or funds into Special Security Zones.*° It can also
set up a structure to integrate administrative measures with police responses, and create “an
appropriate police structure and a suitable command, control and response system”. The
Director General of Police is expected to lay down “Standard Operating Procedures to be
followed by the police in a Special Security Zone”.3!

1.1 Amnesty International’s Concern

While states may choose to regulate certain substances or funds in notified areas, such
restrictions must be necessary and proportionate and applied in a non-discriminatory manner.
Rights groups working on police reform in India have pointed out that the powers granted
under these provisions are too broad.®?
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The Model Police Act, 2006, drafted by a committee set up the Government of India, also
provides for the creation of Special Security Zones. However it says that such a declaration
has to be made by the Union Government, with the concurrence of the State Government.

Further the declaration is time-bound.33 The Draft Bill contains no such safeguard.

The declaration of certain areas as ‘special security zones’ and the introduction of special
operating procedures could also facilitate human rights violations, especially when the
duration of such a status is not fixed or declared. New Police Acts drafted after the Supreme
Court order in states like Assam3*, Tripura3® and Chhattisgarh3®, which are also witness to
armed uprisings, do not contain similar provisions.

The establishment of Special Security Zones could, in practice, amount to creating
undeclared emergency regimes. With respect to the AFSPA, the UN Human Rights
Committee has said that it “regrets that some parts of India have remained subject to
declaration as disturbed areas over many years” and recommended that “the application
of those emergency powers be closely monitored so as to ensure its strict compliance with
the provisions of the Covenant.”?’

1.2 Amnesty International’s Recommendation

Chapter VII of the Draft Bill must be revised to ensure it is compatible with India’s
obligations under the ICCPR. The declaration of an area as a ‘Special Security Zone’ must be
time-bound and subject to periodic review. The Draft Bill must lay down guidelines for any
changes in police practices in special security zones to ensure that they remain consistent
with the UN Code of Conduct for Law Enforcement Officials and the Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials.

2. Village Defence Committees

The Draft Bill empowers the Director General of Police to constitute, with the approval of the
State Government, “as many Village Defence Committees as he may deem necessary...for the
protection of life and property of the inhabitants of that particular village.” These committees
“may also be issued suitable arms and ammunition.” 38

2.1 Amnesty International’s Concern

Village Defence Committees were originally constituted in the 1990s in Kashmir. Rights
groups have documented allegations that these groups committed serious violations,
including extrajudicial executions.®® Some of these committees allegedly became the targets
of armed groups themselves.*°

Other than allowing such committees to be set up and armed, the Draft Bill provides no
further details. It is silent on the potential membership of Village Defence Committees, what
powers they will wield, who they are accountable to, and what training and compensation they
will receive. Such a poorly-defined mechanism could enable the creation of vigilante groups
and further facilitate human rights violations. Rights groups in India have also pointed out
that giving authority to certain groups could results in power being concentrated within
dominant powerful interest groups and perpetuate gender, caste or religious bias.*!

The Model Police Act, 2006 does not provide for Village Defence Committees, although it
advocates the setting up of a rural police system based on assistance from local villagers.

5
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Even here, it sets down criteria for their selection, outlines duties and responsibilities, sets up
tenures and refers to training being imparted. Importantly, the village based policing in the
Model Act does not envisage the provision of arms and ammunition.

Several countries have recognized the effectiveness of various types of mechanisms where
communities support police efforts in tackling crime and disorder. The Draft Bill however
effectively creates a form of armed militia without any detail of their roles, responsibilities or
training.

2.2 Amnesty International’s Recommendation

Any such system of village level armed militias groups should be strictly regulated to ensure
that its members act in compliance with international human rights law and standards,
including the UN Code of Conduct for Law Enforcement Officials and the Basic Principles on
the Use of Force and Firearms by Law Enforcement Officials, as appropriate. The creation of
any mechanisms must be preceded by detailed information on the procedures of recruitment
and training of such militias, as well as their powers and functions. Such groups must be
subject to rigorous supervision and an effective command structure, along with other
mechanisms to ensure that they do not become vigilante groups.

3. Special Police Officers

The Draft Bill says the Director-General of Police can, with the approval of the State
Government, temporarily engage “any able-bodied and willing person to be a Special Police
Officer to assist the police.”*?

3.1 Amnesty International’s Concern

While states may choose to appoint special police officials in an ad hoc manner, the
guidelines for the effective implementation of the UN Code of Conduct for Law Enforcement
Officials requires governments to ensure that any and all law enforcement officials are trained
in national laws and other texts on human rights.*3

The Basic Principles on the Use of Force and Firearms by Law Enforcement Officials also
says that governments and law enforcement agencies should be selected by proper screening
procedures, have appropriate qualities for the exercise of their functions and receive
continuous and thorough professional training, particularly in the use of force and in issues of
police ethics and human rights.**

The Draft Bill is silent on issues of recruitment, qualifications, functions, powers, and
accountability mechanisms for special police officers. It also does not expressly include the
training requirement for SPOs mentioned in the Model Police Act, 2006. Instead, it implies
that the conditions of appointment shall be enumerated separately.*®

The practice of appointing state-sponsored special police officers has previously led to grave
rights violations in India. In the mid-to-late 1990s in Kashmir, some former members of
armed groups were hired as special police officers. They were reportedly trained and armed by
various military or other security forces as a militia and which took part in operations against
armed groups. They are believed to have committed repeated human rights violations*®,
including torture, illegal detention, extrajudicial executions and enforced disappearances.*’
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Special police officers in the state of Chhattisgarh are also alleged to have committed serious
human rights violations with the support of security forces. In 2011, the Supreme Court
ordered the disbanding and disarming of the Chhattisgarh SPOs - which included children?® -
and said that their formation was unconstitutional.*® The Court said that the poorly-trained
SPOs were mostly poor, young adivasis who were provided negligible training and pushed to
“literally become cannon fodder”.

3.2 Amnesty International’s Recommendation

Any persons appointed as Special Police Officers must be provided with adequate training,
proportionate to the powers exercised by them. Any such SPO mechanism must ensure
sufficient accountability systems including regular supervision of SPOs within an effective
command structure. All SPOs must be required to act in compliance with the UN Code of
Conduct for Law Enforcement Officials and the Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials.

Police Accountability

4. Sanction for Prosecution

Under Section 142 of the Draft Bill, no person can start legal action against a police officer
for any action “done or intended to be done in good faith in the discharge of his official
duties” without the permission of the State or Central Government. Section 92 says that every
police officer “shall be considered to always be on duty”.

4.1 Amnesty International’s Concern

The requirement of prior sanction or permission for prosecution violates the non-derogable
right to remedy guaranteed to all persons under international human rights law.®® Amnesty
International and other human rights organizations have documented how the requirement of
prior sanction creates a climate of impunity for serious human rights violations in Kashmir.5!

Section 92 also seems to suggest that all acts done by police personnel at any point in time
would be in the official discharge of their duties, thereby expanding the scope of the
immunity.

4.2 Amnesty International’s Recommendation

Any law which provides immunities from prosecution for human rights violations, including
those which lead to de facto immunity, should be deleted from the Draft Bill. The
Government of India and the Government of Jammu and Kashmir must ensure that there is a
prompt, thorough, impartial and independent investigation of any alleged violation. Those
found responsible must be promptly brought to justice before a civilian court in proceedings
which meet international fair trial standards, without recourse to the death penalty.

5. Range of ‘misconduct’ allegations

The Draft Bill envisages the setting up of Police Complaints Authorities at the state and
district level to investigate complaints against police officers.®? The Draft Bill says that these
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Authorities shall inquire into allegations of “serious misconduct” against police personnel®,
which are defined to be death in police custody, grievous hurt, rape or attempt to rape,
unlawful detention, and forced deprivation of property.®*

5.1 Amnesty International’s Concern

Genuinely independent police complaints bodies can play a key role in ensuring police
accountability. However for this system to be effective, it must be empowered and effectively
resourced to investigate a broad range of misconduct.

For instance, the Independent Police Complaints Commission (IPCC) of the UK can receive
complaints of a much wider scope involving death or serious injury, allegations of serious or
organised corruption, allegations against senior officers, allegations involving racism, and
allegations of perverting the course of justice.®®

Similarly, the South African Independent Complaints Directorate must investigate any death
in police custody, deaths as a result of police actions, any complaint relating to the discharge
of a firearm by a police officer, rape of any person in custody or by a police officer, any
complaint of torture or assault against a police officer and corruption-related matters.5®

The Draft Bill, by restricting the mandate of Police Complaints Authorities, can enable
impunity for other kinds of violations, like arbitrary or abusive use of force, ill-treatment not
amounting to grievous hurt, etc.

5.2 Amnesty International’s Recommendation

The definition of “serious misconduct” must be expanded to include complaints of a broader
range of human rights violations perpetrated by the police and include police failure to
register or investigate such complaints. Where the acts of police personnel amount to an
offence, action taken by the police complaint body must not preclude criminal prosecution.
The state government must also take into account the disappointing experiences in other
states in setting up police complaints authorities and ensure that errors and loopholes
elsewhere are not replicated.®’

6. Statute of Limitations

The Draft Bill says that no complaint shall be entertained by a Police Complaint Authority if it
is made six months after the incident occurred.®®

6.1 Amnesty International’s Concern

No statute of limitation can apply to crimes under international law. With regard to crimes
such as torture, rape or arbitrary detention, the application of a statute of limitations is a
breach of India’s obligations under international law.®® Such a limitation can deprive victims
of the right to remedy, especially in a region like Jammu and Kashmir which has been the
site of grave human rights violations. Reports of violations often surface much later than they
occur, owing to fear of retribution from the police or security forces.

6.2 Amnesty International’s Recommendation



Al Index: ASA 20/015/2013

The provision must be amended to state explicitly that ‘misconduct’ that amounts to a crime
under international law will not be subject to any limitations. Officials suspected of
committing such offences must also be tried in proceedings consistent with international fair
trial standards.

Police Powers

7. Keeping Information Confidential

The Draft Bill says that all information collected by the police shall be kept confidential
except for official purposes, which shall “mean and include publication of the said
information for the detection of or prevention of crimes.”®°

7.1 Amnesty International’s Concern

The object of this particular provision may have been to ensure confidentiality of information
with respect to accused persons or witnesses and related privacy concerns. But the provision
can be interpreted in a manner that enables unwarranted restriction by the police of access to
information about detentions or investigation, which could potentially lead to violations of
victims and families’ rights to know the truth and access remedies. Amnesty International’s
research shows that families and victims often have to go to great lengths to obtain
information about detained or disappeared people or the status of investigations.®!

India’s Right to Information Act, which gives citizens the right to inspect and obtain public
information from the government, already makes an exemption for information that may
impede an investigation or prosecution or that may endanger the life of any person or that
may reveal the source of information.®? It also exempts personal information whose disclosure
is not related to public interest, or which would invade privacy.®® Yet Right to Information
applications that seek details of government inquiries on human rights violations have not
received responses.®*

The failure of the authorities to make information available to victims of human rights
violations may also be inconsistent with international human rights standards. The UN
Committee on Economic, Social and Cultural Rights has emphasized the importance of being
able to access information with respect to rights contained in the Covenant.®®

/.2 Amnesty International’s Recommendation

The phrase ‘any official purpose’ in Section 10 must be amended to explicitly include
requests for information made under the RTI Act. Such a provision must further not
effectively restrict sharing of information about the status of investigation with complainants
or victims, or the fate or whereabouts of any person detained.

8. Mandatory Prior Information

The Draft Bill says that any organization or group which conducts an activity or programme
“which is otherwise lawful but has the potential of disturbing the law and order” must inform
the police.%®
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8.1 Amnesty International’s Concern

International human rights standards require laws to be clear: “a norm, to be characterized as
a ‘law’, must be formulated with sufficient precision to enable an individual to regulate his or
her conduct accordingly”.®” The language used in the section — “...which is otherwise lawful
but has the potential of disturbing the law and order...” - fails to meet this standard. It may
be difficult for anyone organizing an activity to know for certain whether they need to inform
the police. As mentioned earlier, the Jammu and Kashmir police are viewed with suspicion
and fear in many parts of Kashmir. Amnesty International is concerned that this provision can
have a chilling effect on individuals and communities from exercising their constitutional
rights to freedom of association and assembly.

8.2 Amnesty International’s Recommendation

The section must be revised to bring it in line with international human rights law and
standards. It must specify the kind of activities that have the potential to disturb law and
order and require prior notification of the police. Any restrictions on the rights to freedom of
expression or assembly must be provided by law, imposed only for certain grounds as
specified in the ICCPR and subject to strict tests of necessity and proportionality.

9. Entry to Private Places

The Draft Bill empowers all police officers to “have free entry in every public place including
private establishments where members of the public are present” in order to “prevent serious
disorder or breach of peace and imminent danger to persons assembled.”®® Elsewhere, the
Bill says that police officers who enter any building or place without lawful authority or
reasons for causing annoyance can be imprisoned for up to a year.®°

9.1 Amnesty International’s Concern

International human rights standards stipulate that “no one shall be subjected to arbitrary or
unlawful interference with his privacy.”’° Laws and policies which limit the right to privacy
must be the least restrictive possible, “reasonable in the circumstances”, and not run counter
to other human rights.”* The provision in the draft bill appears to be framed too broadly,
allowing the police entry into private places even for minor breaches of peace. Further the
absence of definition of ‘serious disorder’ also makes the provision vague.

The Supreme Court of India has said that the right to privacy is part of the right to life and
personal liberty guaranteed by the Constitution of India.”> The Model Police Act, 2006 does
not carry a similar provision. Rights groups have previously reported several instances of
alleged harassment and intimidation by the Jammu and Kashmir police. Amnesty
International is concerned that the Draft Bill may facilitate violations of the right to privacy by
empowering the police to enter private establishments arbitrarily.

9.2 Amnesty International’s Recommendation

The Government of Jammu and Kashmir should ensure that the particular provision is
consistent with international human rights law and standards. Any interference with the right
to privacy must be lawful and not arbitrary. The provision must therefore not be worded in a
broad or vague manner and should specify in further detail the conditions under which the
police can enter private establishments. Any police action that does not meet these criteria

10
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must be characterised as misconduct that can be investigated by the Police Complaints
Authority.

10. Details from Service Providers

The Draft Bill requires all providers of services to the public to furnish the details of any
service they provide, including “records, description and information”, on demand by a police
officer discharging official duties.”

10.1 Amnesty International’s Concern

The Draft Bill does not specify the purposes for which information can be accessed by a
police officer. It does not require any judicial or executive oversight or supervision for such
acquisition of information. In effect, it gives the police powers to monitor and intercept
communications, without adequate checks and balances and constraints on these powers.

Under international human rights standards, the confidentiality of correspondence should be
guaranteed de jure and de facto, and any law which limits this right must be reasonable and
the least restrictive possible.”*

Amnesty International is concerned that the Bill does not provide any grounds on which the
police may seek access to information from service providers. Instead of requiring necessity
and proportionality of such requests, the Bill provides complete access to any persons,
without any safeguards to prevent arbitrary or unlawful interference with the right to privacy,
especially around information and correspondence. The Bill could also have a chilling effect
on others who fear that their communications may be intercepted.

10.2 Amnesty International’s Recommendation

The Draft Bill must be amended to bring it in line with international human rights standards.
The grounds upon which a police official may seek information from service providers must
be clearly specified and any such action should further be necessary and proportionate to
achieve the lawful purpose. All such police requests must be supervised and reviewed by a
judicial or executive authority. Any arbitrary or unlawful police action to monitor or intercept
communications must be categorized as misconduct and should be investigated by the Police
Complaints Authority.

11.Right to Demand Services

The Draft Bill gives police officers powers to “demand and accept the services of any able-
bodied adult person” in order to prevent or stop offences. The Bill says that “no person shall
disobey without reasonable cause the lawful and reasonable directions so given.””® Anyone
who disobeys directions can face legal proceedings if the District Superintendent of Police
permits it.

11.1 Amnesty International’s Concern

This provision is not mentioned in the Model Police Act, 2006. The Draft Bill does not
specify the kind of directions that a police officer can give to an individual, what constitutes
reasonable cause to disobey such directions, or a review or appeal mechanism for such
instructions. Such a provision may place individuals — whose services are sought by the police

11
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to stop an offence — at risk of injury or even death. Further, seeking the involvement of
members of the general population to stop an offence from taking part or to prevent future
offences in this manner may also leave them vulnerable to retaliation or revenge attacks.

The history of human rights violations by security forces, including the police, in Jammu and
Kashmir also leads to concern that such a provision could be abused and lead to prohibited
forced labour.”® Allegations of forced labour by security forces have been previously raised in
Kashmir.””

11.2 Amnesty International’s Recommendation

The Draft Bill must clearly specify that no such demand for services from individuals should
be made by police officials where they are aware, or should be aware, that the individual may
be placed at risk of injury or death. It should not be a criminal offence to refuse any demand
for services. Arbitrary or abusive demands or directions by police officers should be classified
as misconduct and subject to disciplinary and/or criminal proceedings, as appropriate.

Definitions

12.Crimes Against Women

The Draft Bill criminalizes the performance in public of “any sexual gestures or acts
degrading the dignity of women”.’®

12.1 Amnesty International’s Concern

The concept of defining a criminal offence in relation to the ‘dignity’ of women, rather than
as crimes against their right to bodily integrity, is archaic and discriminatory. It also falls
short of the status and scope of international standards on non-discrimination and equality”®
which, as applied to the treatment of rape and other sexual violence, require these crimes to
be defined as infringements against the physical and mental integrity of the victim, rather
than as a crime against dignity.

In January 2013, the Justice Verma Committee - set up by the Government of India to
consider reforms to strengthen laws against sexual violence - also recommended that
provisions which used similar language be replaced with more appropriate formulations.®°

12.2 Amnesty International’s Recommendation

The relevant sections should be replaced with provisions that define forms of violence against
women with reference to the physical and mental integrity of the victim, and not notions of
dignity.

13.Torture

The Draft Bill criminalizes deliberate “torture or any kind of inhuman or unlawful personal
violence or serious misconduct.”8!

13.1 Amnesty International’s Concern

12
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While India has not yet ratified the UN Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, it is a signatory to the Convention.®? The Prevention
of Torture Bill, 2010, which was drafted partly to comply with the Convention, is still pending
before Parliament. The definition of torture in the Draft Torture Bill also falls short of the
requirements of this Convention in many respects.®® Torture is not defined anywhere in the
Draft Police Bill, or in any other law in force in Jammu and Kashmir.

13.2 Amnesty International’s Recommendation

The Draft Police Bill must prohibit all forms of torture and other ill-treatment. The definition
of torture must include, at a minimum, all the elements laid out in Article 1 of the UN
Convention Against Torture.8

Torture, as well as any attempt to commit it and any act that constitutes complicity or
participation in torture, must be made a criminal offence punishable by appropriate penalties
— excluding the death penalty - which take into account its grave nature.® Other acts of ill-
treatment which in the relevant context constitute - or in other contexts would have
constituted - crimes under international law should also be criminalised.®®

14.Right to Reparations

Section 133(b) of the Draft Bill prescribes imprisonment for up to one year when a police
officer "deliberately, knowingly and maliciously with intent to implicate an innocent person in
a criminal offence records a false statement or make a forged document or raises a false
allegation of attack on the police.”

14.1 Amnesty International’s Concern

The Bill does not make any provision for reparations to victims of intimidation and
harassment through wrongful implication in a criminal offence. Under the ICCPR, anyone
subject to unlawful arrest or detention shall have an enforceable right to compensation.®’
International standards also stipulate that victims of gross human rights violations are
entitled to adequate, effective and prompt reparations.®®

14.2 Amnesty International’s Recommendation

Authorities must provide effective remedies, including reparations, for all human rights
violations committed by police personnel, including abuse, wrongful arrest and detention.

IV. Conclusion

The Draft Jammu and Kashmir Police Bill, 2013 suffers from several serious flaws that, if not
amended, would lead to violation of India’s international obligations.

The Government of Jammu and Kashmir must desist from introducing the Draft Bill in its
present form in the State Legislative Assembly, and instead hold deep and wide consultations
with all key stakeholders, including civil society groups, police personnel and members of the
public, before adopting a new police Act. Amnesty International urges the Government to put
in place robust mechanisms to make the police more transparent, accountable, and
respectful of human rights. All legislation and rules, particularly those related to the
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regulations, powers and duties of the police, must be consistent with international human
rights law and standards.

Crucially, the State Government must take into account the prevailing state of impunity for
human rights violations in Jammu and Kashmir, and ensure that this situation is not
exacerbated by passing the Draft Bill in its current form.
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