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INTRODUCTION  

1. This amicus curiae brief is submitted by Amnesty International pursuant to a request received by 

Amnesty International Mongolia on 6 June 2025, No.2/346 from the Constitutional Court (Tsets) 

of Mongolia (hereinafter “the Constitutional Court” or “the Court”). The Court requested written 

responses to its questions 1-3 listed in Annex 1 at the end of this brief. The questions relate to 

Article 13.14 of the Criminal Code of Mongolia1 that stipulates that the dissemination of “false 

information” that, among other things, harms a person’s or a corporation’s honor or reputation is 

punishable by a fine of 450,000 to 1,300,000 MNT2, 240 - 720 hours of community service, or 

restriction of the right to travel for one to three months. 

 
2. With this amicus curiae brief, Amnesty International undertakes to assist the Court by submitting 

applicable international human rights law and standards regarding the right to freedom of 

expression, with a particular focus on the right to seek, receive and impart information and ideas 

of all kinds without undue interference. 

A. INTEREST OF THE AMICUS CURIAE ORGANIZATION  

3. Amnesty International is an international non-governmental human rights organisation. It aims to 

secure the observance of the Universal Declaration of Human Rights, to advocate for global 

compliance with international human rights law and standards, the development of human rights 

norms, and the effective enjoyment of human rights throughout the world. Amnesty International 

is a movement of over 10 million members, activists and supporters in more than 150 countries 

and territories, including in Mongolia. It is independent of any government, political ideology, 

economic interest or religion.  

 

4. To achieve its objectives, Amnesty International monitors states’ compliance with international 

human rights law and engages in research, advocacy, strategic litigation and education to prevent 

and end human rights violations and to demand justice for those whose rights have been violated. 

 

5. Amnesty International has extensive legal expertise in international human rights and comparative 

law, including on how the right to freedom of expression has been interpreted and applied in 

international and regional law. Amnesty International has expertise on the applicability of 

international law to instances where domestic law is used as a means of inhibiting, restricting, 

censoring or penalising free expression on matters of public interest and the exercise of rights 

associated with public participation. 

 

6. Amnesty International has extensive experience with strategic litigation, including submitting 

amicus curiae briefs and other third-party submissions in international and regional courts to 

assist them in resolving important questions of international law, including on the right to freedom 

of expression and the state obligation to protect against undue interference with this right. For 

example, the organisation has brought litigation before the ECOWAS Community Court of Justice,3 

and intervened before the European Court of Human Rights,4 the African Commission on Human 

 
1 Contained in Annex 2 of this amicus curiae brief. 
2 Equivalent to approximately 107 to 309 euros. 
3 ECOWAS Community Court of Justice, Amnesty International Togo and Ors v. The Togolese Republic, 
ECW/CCJ/JUD/09/20. 
4 European Court of Human Rights, Turull Negre v Spain and 8 Other Applications, Application no. 30096/21.  
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and Peoples’ Rights5 and the Inter-American Court of Human Rights.6 In addition, Amnesty 

International has also litigated and submitted amicus curiae and other third-party interventions 

in a number of cases before national courts, including the Constitutional Court of Indonesia,7 the 

National Supreme Court of Justice of Mexico,8 the Federal Court of Canada,9 and this Court.10  

 

7. Amnesty International has a strong and continuing interest in the promotion and protection of 

human rights and respectfully submits that it is well placed to assist the Constitutional Court with 

wider international law issues relevant to the adjudication of the matter before it. 

B. APPLICATION OF INTERNATIONAL LAW IN MONGOLIA  

8. Mongolia has accepted major international human rights instruments as authoritative, starting 

with the Universal Declaration of Human Rights. Mongolia has ratified almost all core UN human 

rights treaties,11 including the International Covenant on Civil and Political Rights (ICCPR) and 

its First Optional Protocol. Mongolia is obliged under both the ICCPR itself and other 

commitments made under international law to ensure that its domestic laws are in line with the 

ICCPR and to enact legislation that gives domestic effect to its provisions.12 

 

9. International treaties that Mongolia has ratified or acceded to, as well as customary international 

law, form part of Mongolian law.  Specifically, Article 10 of the Constitution of Mongolia provides 

that: 

 

9.1. Mongolia adheres to the universally recognized norms and principles of international 

law and pursues a peaceful foreign policy. 

9.2. Mongolia fulfils in good faith its obligations under international treaties to which it is 

a Party. 

9.3. The international treaties to which Mongolia is a Party become effective as domestic 

legislation upon the entry into force of the laws on their ratification or accession. 

9.4. Mongolia may not abide by any international treaty or other instruments incompatible 

with its Constitution. 

 

10. There is therefore no question that all persons within the jurisdiction of Mongolia should be legally 

protected against any breaches of relevant state obligations under international law and can rely 

on the rights and freedoms guaranteed by those international treaties within domestic courts. 

C. RIGHT TO FREEDOM OF EXPRESSION UNDER INTERNATIONAL HUMAN RIGHTS LAW 
AND STANDARDS 

11. Everyone has the right to freedom of opinion and expression. It is guaranteed by Article 19 of the 

ICCPR, which includes the right to seek, receive and impart information and ideas of all kinds 

regardless of frontiers, and protects the right to hold opinions of all kinds without interference. 

Criminalizing the holding of an opinion, or imposing any restriction on the right to hold opinions 

 
5 Angola Submission to the African Commission on Human and Peoples’ Rights, 51st Ordinary Session of the African 
Commission on Human and Peoples’ Rights, April 2012 (Index: ADR 12/001/2012). 
6 Inter-American Court of Human Rights, Case of Women Victims of Sexual Torture in Atenco Mexico, Series C No. 371. 
7 Case number 140/PUU-VII/2009. 
8 Action of Unconstitutionality 64/2019, October 2019. 
9 (Attorney General) v. Kattenburg, 2020 FCA 164. 
10 In March 2025, Amnesty International submitted an amicus curiae brief to the Constitutional Court of Mongolia on pre-
trial detention. See https://www.amnesty.org/en/documents/asa30/9241/2025/en/. 
11 The only core UN human rights treaty not accepted in any form is the International Convention on the Protection of the 
Rights of All Migrant Workers and Members of their Families. 
12 Article 2(2) of the ICCPR; Articles 2(1)(b) and Article 15 Vienna Convention on the Law of Treaties 1969. 

https://www.amnesty.org/en/documents/asa30/9241/2025/en/
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is incompatible with Article 19(1).13 The right to freedom of expression, provided for in Article 

19(2), includes the expression and receipt of communications of every form of idea and opinion 

capable of transmission to others, subject only to the restrictions contained in Articles 19(3) and 

20.14 

 

12. As noted by the UN Human Rights Committee, the body of independent experts established to 

monitor states’ implementation of their obligations under the ICCPR, that the scope of the right 

to freedom of expression includes political discourse, commentary on one’s own and on public 

affairs, canvassing, discussion of human rights, journalism, cultural and artistic expression, 

teaching, and religious discourse.15 The right to freedom of expression also protects expressions 

that may be regarded by some as deeply offensive, shocking or disturbing.16 In line with this, the 

European Court of Human Rights has recognised that the protection of the right to freedom of 

expression is applicable “not only to ‘information’ or ‘ideas’ that are favourably received or 

regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or 

disturb the State or any sector of the population.”17 Moreover, the Human Rights Committee has 

made clear that general prohibitions of expressions of erroneous opinions or incorrect 

interpretations of past events are incompatible with the ICCPR.18 Similarly, the UN Special 

Rapporteur on the Promotion and Protection of the right to Freedom of Expression and Opinion19 

has noted that individuals also have a right under international law to express ill-founded opinions 

and statements, including for the purpose of satire and parody.20  

 

13. States are not only under a negative obligation to refrain from interfering with the right to freedom 

of expression of all individuals, including journalists, human rights defenders and public 

watchdogs, they have a positive obligation to adopt all measures necessary to ‘give effect’ to this 

right.21 The critical importance of the protection to the right to freedom of expression has also 

been underscored by a number of the highest courts at the domestic level. Such recognition 

includes that: 

“There can be no doubt that the freedom of expression, coupled with the corollary right to 

receive and impart information, is a core value of any democratic society deserving of the 

utmost legal protection. As such, it is prominently recognised and entrenched in virtually every 

international and regional human rights instrument.”22 

14. Further, that in regard to discourse on matters of public and political importance: 

“At a pragmatic level, freedom to disseminate and receive information on political matters is 

 
13 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, para.9. 
14 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, para 11 
15 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, para 11. 
16 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression, UN Doc 
CCPR/C/GC/34, 12 September 2011, para 11. See also: UN Secretary-General, Report: Countering disinformation for the 
promotion and protection human rights and fundamental freedoms, 12 August 2022, UN Doc A/77/287, para. 13. 
17 European Court of Human Rights, (“ECtHR”) Handyside v. The United Kingdom, Application 5493/72, Judgement 7 

December 1976, https://hudoc.echr.coe.int/?i=001-57499 para. 49/ 
18 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, para 49 
19 Shortened in this amicus brief to ‘Special Rapporteur on the Right to Freedom of Expression and Opinion’. 
20 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 
Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. A/HRC/47/25, para. 38 
21 International Covenant on Civil and Political Rights, Article 2(2). 
22 Constitutional Court of Zimbabwe, Madanhire and Another v Attorney General (2014) CCZ2/15. 
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essential to the proper functioning of the [governing] system…cherished in this country. This 

freedom enables those who elect representatives to Parliament to make an informed choice, 

regarding individuals as well as policies, and those elected to make informed decisions.”23  

15. The exercise of the right to freedom of expression is not absolute. This means that the right can 

be subject to restrictions but only where such restrictions are prescribed by law, and demonstrably 

necessary and proportionate for the purpose of achieving one of the limited specified legitimate 

aims listed in Article 19(3) of the ICCPR.  Restrictions on the right should be narrowly construed, 

and the Special Rapporteur on the Right to Freedom of Expression and Opinion has stated that 

limitations on the right to freedom of expression were “designed in order to protect individuals 

against direct violations of their rights” and “are not designed to protect belief systems from 

external or internal criticism.”24 The Special Rapporteur has also made clear that permissible 

limitations contained in Article 19(3) of the ICCPR “are not intended to suppress the expression 

of critical views, controversial opinions or politically incorrect statements.”25 

 

16. Under international human rights law, to determine whether any limitation on the right to freedom 

of expression is justified, States must apply a three-part test that determines the (i) legality of the 

restriction, (ii) that it pursues a legitimate aim, and that it is (iii) necessary and proportionate to 

that legitimate purpose. Where a State’s restriction or limitation fails to meet any one of these 

cumulative criteria, it will amount to a violation of the right to freedom of expression.26 Each of 

these elements shall now be considered in turn: 

 

i. Provided by Law - Principle of Legality 

 

17. The principle of legality under international human rights law requires that any restrictions on 

human rights are set out by laws that are not arbitrary or unreasonable and are clear and accessible 

to everyone.27 In this sense, not only should the restriction have a legal basis in domestic law, but 

it must also be accessible to the person concerned, be foreseeable as to its effects (which includes 

not conferring unfettered discretion on those charged with their enforcement) and be sufficiently 

precise to allow anyone to decide how to regulate their conduct.28 Pursuant to these requirements, 

any law that provides restrictions based on vague and overly broad categories or that improperly 

identifies risks or harms would violate the requirement of legality. 

 

 
23 UK House of Lords, Reynolds v Times Newspapers Ltd and Others [2001] 2 AC 127. 
24 Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Ambeyi Ligabo, 
Report to the Human Rights Council, 28 February 2008, UN Doc. A/HRC/7/14, para. 85. 
25 Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Ambeyi Ligabo, 
Report to the Human Rights Council, 28 February 2008, UN Doc. A/HRC/7/14, para. 85. 
26 See for example Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression 
Frank La Rue, Report, UN Doc. A/HRC/17/27, 16 May 2011, para. 69. 
27 Article 19 of the International Covenant on Civil and Political Rights (ICCPR) establishes that the right to freedom of 
expression may be subject to certain restrictions but these “shall only be those prescribed by law”. Article 10 of the 
European Convention of Human Rights (ECHR) also establishes that the right to freedom of expression can be subject only 
to restrictions “prescribed by law”. The Siracusa Principles on the Limitation and Derogation Provisions in the 
International Covenant on Civil and Political Rights, UN Doc. E/CN.4/1985/4 (Siracusa Principles) state that laws limiting 
the exercise of human rights should be clear and accessible (Principles 16 and 17). 
28 See, for example, UN Human Rights Committee, General Comment 34, para.25; Inter-American Court of Human Rights 
(IACHR), Vélez loor v. Panama, Judgment, 23 November 2010, (Preliminary Objections, Merits, Reparations and Costs), 
para. 185; IACHR, Norín Catrimán et al. (leaders, members and activist of the mapuche indigenous people) v. Chile, 
Judgment, 29 May 2014, (Merits, Reparations and Costs), para. 161;  ECtHR, Kudrevicius and Others v. Lithuania, 
Application 37553/05, Grand Chamber Judgment, 15 October 2015 paras 108-110, and Djavit An v. Turkey, Application 
20652/92, Judgement 20 February 2003, https://hudoc.echr.coe.int/eng?i=001-60953, para. 63. 
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18. Respect for the principle of legality is of paramount importance in all instances but in particular 

when the State makes use of criminal law.29 The principle of legality is a basic tenet of criminal 

law and one of the main safeguards against abuses in criminal procedures.30 Indeed, the United 

Nations High Commissioner for Human Rights has recognised that laws designed to address 

vaguely defined concepts often contravene human rights law, lead to the criminalization of 

permissible content and significantly restrict information flows around the globe.31 Further, the 

UN Secretary-General has warned that many laws that criminalize certain forms of expression fail 

to define with sufficient clarity and precision what information is within their scope, and fail to 

clearly identify and tailor responsive and proportionate approaches to the harms they seek to 

prevent, leaving room for subjective interpretation, misapplication and abuse.32 The Special 

Rapporteur on the Right to Freedom of Expression and Opinion has found that the use of words 

such as “false news” or “fake news” are often used in legislation without elaboration in ways that 

allow governments to use them against journalists, political opponents and human rights 

defenders.33 

 

19. In line with this, the European Court of Human Rights has reiterated that criminal law provisions 

must clearly and precisely define the scope of relevant offences in order to avoid a situation where 

the State’s discretion to prosecute for such offences becomes too broad and potentially subject 

to abuse through selective enforcement.34 Similarly, the Inter-American Court of Human Rights 

has stated that, when restrictions on the right to freedom of expression are of a criminal nature, 

they must strictly adhere to the principle of legality that requires any criminal offence to be 

formulated previously, in an express, accurate and restrictive manner to afford legal certainty to 

all individuals.35  

 

20. Amnesty International has further documented that the existence of overly-broad and vague laws 

intended to address false or misleading information has been a tool for controlling what is 

discussed in public and gives the authorities the power to censor uncomfortable information and 

determine what is considered to be true or false, offensive, dangerous or seditious in a way that 

enables them to target dissenting and critical voices.36 

 

 
29 ICCPR, Article 15; African Charter of Human and People’s Rights (ACHPR), Article 7; ECHR, Article 7; Inter American 
Convention on Human Rights (IACHR), Article 9. 
30 UN Working Group on Arbitrary Detention, Opinion No. 41/2017, UN Doc. A/HRC/WGAD/2018/62, para. 57; UN 
Economic and Social Council, Siracusa Principles, Principle 17; UN Economic and Social Council, Limburg Principles on 
the Implementation of the International Covenant on Economic, Social and Cultural Rights, UN Doc. E/C.12/2000/13, 
Principle 50; UN Working Group on Discrimination against Women and Girls, UN Working Group on Arbitrary Detention, 
Joint amicus curiae in the Federal High Court of Nigeria, Joy Moses & 5 Ors vs. The Minister, 3 February 2020, 
ohchr.org/sites/default/files/Documents/Issues/Women/WG/Amicus_Brief_1_Nigeria.pdf p. 11. 
31 United Nations High Commissioner for Human Rights, Report: Civil society space: COVID-19: the road to recovery and 
the essential role of civil society, 30 June 2022, UN Doc. A/HRC/51/13, para. 24. Referred to in UN Secretary-General, 
Report: Countering disinformation for the promotion and protection human rights and fundamental freedoms, 12 August 
2022, UN Doc A/77/287, para.43. 
32 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para.43. Footnote in original: UN Doc. A/HRC/51/13, para. 45. 
33 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 
Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. A/HRC/47/25, paras. 54-55 
34 ECtHR, Savva Terentyev v. Russia, Application 10692/09, Judgment 28 August 2018, hudoc.echr.coe.int/?i=001-
185307 para. 85. 
35 Inter-American Court of Human Rights, Kimel v. Argentina, Judgment, 2 May 2008, (Merits, Reparations and Costs), 
para. 63. 
36 Amnesty International, Report, Silenced and misinformed: Freedom of expression in danger during Covid-19, 18 
October 2021, Index Number: POL 30/4751/2021, www.amnesty.org/en/documents/pol30/4751/2021/en/ pp. 8-16; 
pp.20-23. 

https://www.ohchr.org/sites/default/files/Documents/Issues/Women/WG/Amicus_Brief_1_Nigeria.pdf
https://undocs.org/en/A/HRC/51/13
https://undocs.org/en/A/HRC/51/13
http://www.amnesty.org/en/documents/pol30/4751/2021/en/


Page 6 of 16 
 

21. It is respectfully submitted that laws that restrict the right to freedom of expression based on ill-

defined notions such as “blatantly false information”37 are incompatible with the principle of 

legality and hence international human rights law. 

 

ii. Pursuance of a legitimate aim 

 

22. The second criterion of the three-part test requires that the restriction or limitation must be for 

the purpose of pursuing one of the aims exhaustively listed under Article 19(3) of the ICCPR. 

These listed aims are: respecting the rights or reputations of others or for the purpose of protecting 

national security, public order, public health, or public morals.  

 

23. With regards to the protection of the rights and reputations of others, the Human Rights 

Committee has observed that such restrictions, including defamation laws, must be construed 

with care to avoid impeding political debate or stifling free expression.38 The Special Rapporteur 

on the Right to Freedom of Expression and Opinion has expressed concern since such laws are 

“often justified on the basis of protecting an individual’s reputation, national security or 

countering terrorism, but in practice are used to censor content that the Government and other 

powerful entities do not like or agree with.”39 When criticism of the government or its policies is 

labelled “false information” and is dismissed by those with power and influence, “it can 

undermine trust in public institutions and contribute to polarizing societies and exacerbating 

social divisions.”40 In the same vein, Amnesty International has long denounced the use of 

criminal defamation laws to target, intimidate, harass, silence and punish critical voices that 

speak out on matters of public interest.41 Thus, there should be a general presumption against 

the criminalization of defamation.  

 

24. Restricting forms of expression with the sole interest of protecting the honour or reputation of 

public officials, institutions, symbols or flags exceeds the legitimate aims stated in Article 19(3) 

ICCPR.  

 
25. Public officials and legal entities that perform a public function should therefore tolerate more 

criticism than private individuals.42 In this regard, the Human Rights Committee has noted that 

 
37 The term “false information” and variations of it such as “fake news” originally referred to false, often sensational news 
and stories, created and shared to generate revenue, or as part of disinformation and propaganda campaigns. However, in 
recent years, the term “fake news” has also been used by a range of officials and politicians to label genuine information 
and legitimate commentary and opinions, to undermine and discredit stories, opinions and reporting that are critical or 
independent of them. 
38 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, paras. 28, 47 
39 Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression Frank La Rue, 
Report, UN Doc. A/HRC/17/27, 16 May 2011, para. 33. 
40 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para. 7. 
41 See for example Amnesty International, Lebanon: End use of defamation laws to target journalists and critics, 3 May 
2024, www.amnesty.org/en/latest/news/2024/05/lebanon-end-use-of-defamation-laws-to-target-journalists-and-critics/; 
Amnesty International, Switzerland: Acquittals in Kolmar Group defamation trial are a step towards justice, 
https://www.amnesty.org/en/latest/news/2024/02/switzerland-acquittals-in-kolmar-group-defamation-trial-are-a-step-
towards-justice/, 21 February 2024; Amnesty International, Andorra: Defamation charge against activist facing trial for 
speaking out about women’s rights must be dropped, 15 December 2022, 
www.amnesty.org/en/latest/news/2022/12/andorra-defamation-charge-against-activist-facing-trial-for-speaking-out-about-
womens-rights-must-be-dropped/; Amnesty International, Democratic Republic of Congo: Peaceful activists jailed for 
‘defamation’: Claude Lwaboshi Buhazi, Faustin Ombeni Tulinabo, Serge Mikindo Waso, 6 December 2021, 
https://www.amnesty.org/en/documents/afr62/5009/2021/en/. 
42 Concerning the content of political discourse, the UN Human Rights Committee has observed that in circumstances of 
public debate concerning public figures in the political domain and public institutions, the value placed by the Covenant 
 

http://www.amnesty.org/en/latest/news/2024/05/lebanon-end-use-of-defamation-laws-to-target-journalists-and-critics/
https://www.amnesty.org/en/latest/news/2024/02/switzerland-acquittals-in-kolmar-group-defamation-trial-are-a-step-towards-justice/
https://www.amnesty.org/en/latest/news/2024/02/switzerland-acquittals-in-kolmar-group-defamation-trial-are-a-step-towards-justice/
http://www.amnesty.org/en/latest/news/2022/12/andorra-defamation-charge-against-activist-facing-trial-for-speaking-out-about-womens-rights-must-be-dropped/
http://www.amnesty.org/en/latest/news/2022/12/andorra-defamation-charge-against-activist-facing-trial-for-speaking-out-about-womens-rights-must-be-dropped/
https://www.amnesty.org/en/documents/afr62/5009/2021/en/
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the mere fact that forms of expression are considered to be insulting to a public figure is not 

sufficient to justify the imposition of penalties.43 Thus, all public figures, including those 

exercising the highest political authority such as heads of state and government, are legitimately 

subject to criticism and political opposition. Accordingly, the Committee has found that laws that 

criminalize or otherwise restrict criticism of the authorities or public institutions are contrary to 

the ICCPR.   

 

26. In line with this, the Inter-American Court of Human Rights observed “there should be a reduced 

margin for any restriction on political debates or on matters of public interest.”44 The Court has 

also found that the charge of criminal defamation and subsequent imprisonment of a political 

candidate after they openly questioned the integrity and suitability of another political candidate 

in the context of an electoral campaign was an “unnecessary and excessive punishment” in 

violation of the individual’s right to freedom of expression.45 

 

27. The European Court of Human Rights ruled in step with this principle in a defamation case 

brought by Moscow City Council alleging that its business reputation was tarnished following 

comments that the head of a non-governmental organisation made in a newspaper that criticised 

restoration works.46 The European Court was critical of the Russian domestic courts for upholding 

a defamation claim whilst failing to consider the “good faith” in which the defendant made the 

comments, the public nature of the claimant, and the need that “for an interference with the right 

to freedom of expression to be proportionate to the legitimate aim of the protection of the 

reputation of others, the existence of an objective link between the impugned statement and the 

party suing in defamation is a requisite element.”47  

 

28. Similarly, the African Court on Human and Peoples’ Rights ruled that the criminal prosecution 

and conviction for defamation, public insult, and contempt of court after the applicant published 

articles concerning accusations  of corruption of a public prosecutor was contrary to the right to 

freedom of expression.48 It also held that the custodial sentences on defamation that existed in 

law violated both Article 9 of the Charter and Article 19 ICCPR. It is also worth noting that in the 

same case, the African Commission on Human and Peoples’ rights averred that laws on criminal 

defamation are remnant of colonialism and an obstacle to efforts aimed at ensuring accountability 

and transparency of government action.49 

 

29. Multiple human rights mechanisms, including the Human Rights Committee, have therefore urged 

states to decriminalize defamation and to treat it instead as a matter for civil litigation.50 For 

instance, the Special Rapporteur on the Right to Freedom of Expression and Opinion has long 

 
upon uninhibited expression is particularly high. UN Human Rights Committee, General Comment No 34: Article 19: 
Freedoms of opinion and expression UN Doc CCPR/C/GC/34, 12 September 2011, para. 22. See also footnote in original:  
Communication No. 1180/2003, Bodrozic v. Serbia and Montenegro, Views adopted on 31 October 2005. 
43 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, paras. 28, 38 
44 Inter-American Court of Human Rights, Case of Herrera-Ulloa v. Costa Rica, Judgment of July 2, 2004 (Preliminary 
Objections, Merits, Reparations and Costs), para.127. 
45 Inter-American Court of Human Rights, Case of Ricardo Canese v. Paraguay, Judgment, 31 August 2004, Merits, 
Reparations and Costs, para. 106. 
46 European Court of Human Rights, Margulev v Russia, Application no. 15449/09, 8 January 2020. 
47 European Court of Human Rights, Margulev v Russia, Application no. 15449/09, 8 January 2020, para. 53. 
48 African Court on Human and Peoples’ Rights, Lohé Issa Konaté vs Republic of Burkina Faso, Application No. 
004/2013, 4 October 2013. 
49 African Court on Human and Peoples’ Rights, Lohé Issa Konaté vs Republic of Burkina Faso, Application No. 
004/2013, 4 October 2013, para. 142. 
50 Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression Frank La Rue, 

Report, UN Doc. A/HRC/17/27, 16 May 2011, para. 36. 

https://www.african-court.org/cpmt/details-case/0042013
https://www.african-court.org/cpmt/details-case/0042013
https://www.african-court.org/cpmt/details-case/0042013
https://www.african-court.org/cpmt/details-case/0042013
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called for the decriminalization of defamation.51 Further, the Council of Europe in reference to 

the case law of the European Court of Human Rights, and in consideration of “the potential 

chilling effect of overprotective defamation law on freedom of expression and public debate”, 

promotes the decriminalisation of defamation.52  

 

30. “Disinformation” is understood as false or misleading information created, presented, and 

disseminated with the intention of deceiving the public and causing harm.53 “Misinformation” 

refers to false and manipulated information that is promoted and distributed without a harmful 

intent.54 There is a continuum between the terms misinformation and disinformation, as false 

information initially designed to cause harm can then be shared by actors who do not have the 

same intent, especially online. 

 

31. Disinformation cannot be generally prohibited under international human rights law unless it 

amounts to advocacy of hatred that constitutes incitement to hostility, violence and 

discrimination. As stated by the Special Rapporteur on the Right to Freedom of Expression and 

Opinion, falsity or manipulation of information is not in itself a sufficient ground for restricting 

freedom of expression.55 Specific restrictions on misinformation or disinformation must always 

comply with the three-part test outlined above in order to comply with Article 19 of the ICCPR.  

 

32. Amnesty International respectfully submits that imposing a general prohibition with the sole 

purpose of tackling false or misleading information extends beyond the legitimate aims allowed 

under international human rights law. Moreover, the use of criminal defamation laws, even when 

intended to protect the honour and reputation of others, can have the effect of inhibiting 

legitimate expressions in the public interest. The criminalization of defamation in these instances, 

although pursuing a legitimate aim, is likely to amount to a disproportionate restriction of the 

right to freedom of expression. 

 

iii. Necessary and proportionate to a legitimate aim 

33. The third criterion of the three-part test mandates such a restriction or limitation to be strictly 

necessary and proportionate to achieve a legitimate aim.56  

 

34. The standard of necessity and proportionality required for restrictions pursuant to Article 19 

ICCPR has been clearly stated by the Human Rights Committee: 

 
“restrictive measures must conform to the principle of proportionality; they must be 

appropriate to achieve their protective function; they must be the least intrusive instrument 

amongst those which might achieve their protective function; they must be proportionate 

to the interest to be protected…The principle of proportionality has to be respected not 

 
51 International Mechanisms for Promoting Freedom of Expression, Joint Declaration by the UN Special Rapporteur on 
Freedom of Opinion and Expression, the OSCE Representative on Freedom of the Media and the OAS Special Rapporteur 
on Freedom of Expression, 2002.  
52 Council of Europe, Defamation, https://www.coe.int/en/web/freedom-expression/defamation (accessed 12 July 2025). 
53 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 

Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. A/HRC/47/25, para. 15. 
54 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 

Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. A/HRC/47/25, para. 15. 
55 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 
Disinformation and freedom of opinion and expression during armed conflicts, 12 August 2022, UN Doc. A/77/288, para. 
38 
56 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, para. 22. 

https://www.coe.int/en/web/freedom-expression/defamation
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only in the law that frames the restrictions but also by the administrative and judicial 

authorities in applying the law.”57 

 

35. The Special Rapporteur on the Right to Freedom of Expression and Opinion has further noted that 

the directness of the causal relationship between the speech and the harm, and the severity and 

immediacy of the harm, are key considerations in assessing whether any given restriction is 

necessary.58 Criminal laws are the most restrictive and severest means of establishing liability for 

an unlawful conduct, and therefore are a disproportionate response in all but the most egregious 

cases.59 Indeed, imprisoning individuals for seeking, receiving and imparting information and 

ideas can rarely be justified as a proportionate measure to achieve one of the legitimate aims 

under Article 19(3) of the ICCPR.60 In addition, any restriction on the right to liberty of 

movement,61 such as travel restrictions, have to respect the principle of proportionality, not only 

in the law that frames the restrictions, but also by the administrative and judicial authorities in 

applying the law.62 

 

36. In this regard, the European Court of Human Rights has consistently underscored and upheld an 

interpretation of the principles of necessity and proportionality that encompass, among other 

aspects, the requirement for national judges to choose the least restrictive of all the possible 

measures necessary to protect a properly identified pressing social need.63  

 
37. The vague and overly-broad scope of many laws intended to address false or misleading 

information has created a serious risk of creating a chilling effect that discourages expressions 

that are protected under international human rights law and that is important for public discourse 

in societies.64 In particular, the risks of harsh, excessive or disproportionate restrictions have been 

known to deter journalists and human rights defenders from carrying out their key roles and have 

instead encouraged self-censorship.65 Amnesty International has documented the ways in which 

such laws increase mistrust in the authorities, promote censorship and undermine the right to 

freedom of expression.66 

 

38. The Human Rights Committee has specifically noted that general prohibitions of expressions of 

an erroneous opinion or an incorrect interpretation of events are disproportionate and therefore 

 
57 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, para. 34. Footnote in original: General comment No. 27, para. 14. See also 
Communications No. 1128/2002, Marques v. Angola; No. 1157/2003, Coleman v. Australia. 
58 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 
Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. A/HRC/47/25, para. 41 
59 Inter-American Court of Human Rights, Case of Ricardo Canese v. Paraguay, Judgment, 31 August 2004, Merits, 
Reparations and Costs, para. 104; UN Special Rapporteur on the promotion and protection of the right to freedom of 
opinion and expression, Irene Khan, Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. 
A/HRC/47/25, para. 41 
60 Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression Frank La Rue, 
Report, UN Doc. A/HRC/17/27, 16 May 2011, para. 36. [text added in brackets]. 
61 The Right to Liberty of Movement is protected under article 12 ICCPR. 
62 UN Human Rights Committee, General Comment No 27, Article 12 (Freedom of Movement), UN Doc 
CCPR/C/21/Rev.1/Add.9, 2 November 1999, para. 15. 
63 See for example: ECtHR, Axel Springer SE and RTL Television GmbH v. Germany, Application 51405/12, Judgement 21 
September 2017, https://hudoc.echr.coe.int/eng?i=001-177077 para. 56, and Mouvement raëlien suisse v. Switzerland, 
Application 16354/06, Grand Chamber Judgement 13 July 2012, https://hudoc.echr.coe.int/eng?i=001-112165 para. 75. 
64 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para.43. Footnote in original: UN Doc. A/HRC/51/13, para. 45. 
65 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para.43. Footnote in original: UN Doc. A/HRC/51/13, para. 45. 
66 Amnesty International, Report, Silenced and misinformed: Freedom of expression in danger during Covid-19, 18 
October 2021, Index Number: POL 30/4751/2021, available at www.amnesty.org/en/documents/pol30/4751/2021/en/. 

https://undocs.org/en/A/HRC/51/13
https://undocs.org/en/A/HRC/51/13
http://www.amnesty.org/en/documents/pol30/4751/2021/en/
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contravene international human rights law.67 In addition, the UN Human Rights Council has made 

clear that restrictions that limit the discussion of government policies and political debate; 

reporting on human rights, government activities and corruption; engaging in election campaigns, 

peaceful demonstrations or political activities; and expression of opinion and dissent, religion or 

belief, including by persons belonging to minorities are inconsistent with Article 19(3) ICCPR.68  

 

39. The above standards demonstrate a clear trend under international human rights law to avoid the 

use of criminal law to address the challenges posed by the spread of false and misleading 

information, including when it is intended to tarnish the honour or reputation of others. 

International human rights mechanisms have demonstrated that States have at their disposal less 

restrictive means to achieve the desire aim and should therefore repeal criminal laws that 

criminalize the spread of false or misleading information. 

 

D. TECHNOLOGY SHOULD FACILITATE THE RIGHT TO FREEDOM OF EXPRESSION, 

INCLUDING THE RIGHT TO SEEK, RECEIVE, AND IMPART INFORMATION 

 
40. In society today, the internet plays a crucial role in the dissemination of information and 

information has the potential to reach more people than ever. Under international human rights 

law, states have an obligation to promote universal access to the internet69 and in a 2016 

resolution, the UN Human Rights Council affirmed that the same rights that people have offline 

must also be protected online, in particular freedom of expression, which is applicable regardless 

of frontiers and through any media of one’s choice, in accordance with articles 19 of the Universal 

Declaration of Human Rights and the ICCPR.70 

 

41. At the same time, the internet has facilitated the proliferation of false or misleading information 

that can cause specific harm. In some cases, the spread – and notably the algorithmic 

amplification of false or misleading information can have negative impacts on human rights. When 

people are intentionally misled about important topics, it can cause serious emotional, financial, 

and even psychical harm.71 Disinformation is one of many forms of online content, such as 

discriminatory or dehumanizing content, incitement, and others, that may harm the human rights 

of human rights defenders, women, LGBTIQ+ people, and other members of marginalised groups. 

Moreover,  disinformation can harm people indirectly by eroding trust and thereby inhibiting the 

ability to effectively share information with one another.72 In effect, disinformation can affect the 

full range of human rights by disrupting people’s ability to form opinions without undue 

interference and make informed decisions about policies relating to, for example, the 

environment, crime, migration and education, among other issues of public interest and 

concern.73 

 

 
67 UN Human Rights Committee, General Comment No 34: Article 19: Freedoms of opinion and expression UN Doc 
CCPR/C/GC/34, 12 September 2011, para. 49. 
68 Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression Frank La Rue, 
Report, UN Doc. A/HRC/17/27, 16 May 2011, para. 37. Footnote in original: Human Rights Council resolution 12/16, para. 
5(p). 
69 The Human Rights Council has issued a series of resolutions on the right to internet access, the latest in July 2021, 
UNHRC, The Promotion, Protection and Enjoyment of Human Rights on the Internet, 7 July 2021, UN Doc. A/HRC/47/L.22. 
See also International Mechanisms for Promoting Freedom of Expression, “Joint Declaration n on Freedom of Expression 
and the Internet”, 2011, oas.org/en/iachr/expression/showarticle.asp?artID=849&lID=1. 
70 UN Human Rights Council, ‘Resolution on the promotion, protection and enjoyment of human rights on the internet’ 26 
June 2016, UN Doc. A/HRC/32/L.20 (2016), para. 1. 
71 Fallis, D. (2015). What is disinformation?. Library trends, 63(3), 401-426, p.402. 
72 Fallis, D. (2015). What is disinformation?. Library trends, 63(3), 401-426, p.402. 
73 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and 
fundamental freedoms, 12 August 2022, UN Doc A/77/287, para. 6. 
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42. New digital media environments often contribute to both accelerating the pace and widening the 

spread of false or misleading information.74 In the context of a shrinking space for civil society 

organizations and human rights defenders, “there has been a rise in hostile discourse, as well as 

in online and offline abuse and harassment, disinformation and smear campaigns.”75 In some 

cases, alleged “efforts to combat disinformation have been used by governments and political and 

other public figures to restrict access to information, particularly online, at key political moments; 

to discredit and restrict critical reporting; and to target, prosecute and silence journalists, political 

opponents, whistle-blowers and human rights defenders.”76 For example, the Council of Europe’s 

Commissioner for Human Rights reported that some governments have used the harms caused by 

disinformation “as a pretext to introduce disproportionate restrictions to press freedom.”77  
 

i. The role of technology companies to counter disinformation 

 

43. Given their prevalence and role in the transmission of information, online platforms and internet 

technologies can be used to threaten and silence dissent, for example, through the use of 

surveillance technologies and via the spread of disinformation.78 Since people are more likely to 

be drawn to novel, sensationalist or incendiary information or information that confirms their 

biases,79 algorithms that curate what users see on social media may end up promoting or 

amplifying false or misleading content.80 

 

44. The UN Guiding Principles on Business and Human Rights reflect the clear global consensus that 

companies have a responsibility to respect human rights regardless of their size, sector, or where 

they operate.81 This responsibility to respect human rights is independent of a state’s own human 

rights obligations and exists over and above compliance with domestic law.82 The corporate 

responsibility to respect human rights includes the right to freedom of expression.83 To abide by 

 
74 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para. 46. 
75 United Nations High Commissioner for Human Rights, Report, Civil society space: engagement with international and 
regional organizations, 20 April 2020, UN Doc. A/HRC/44/25, para.10. 
76 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and 
fundamental freedoms, 12 August 2022, UN Doc A/77/287, para. 41. 
77 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para. 43; Council of Europe Commissioner for Human Rights, Dunja 
Mijatović, Statement, Press freedom must not be undermined by measures to counter disinformation about COVID-19, 3 
March 2020, https://www.coe.int/en/web/commissioner/-/press-freedom-must-not-be-undermined-by-measures-to-counter-
disinformation-about-covid-19. (accessed 12 July 2025). 
78 United Nations High Commissioner for Human Rights, Report, Civil society space: engagement with international and 
regional organizations, 20 April 2020, UN Doc. A/HRC/44/25, para.9. 
79 Scientific American, “Biases Make People Vulnerable to Misinformation Spread by Social Media”, 21 July 2018, 
scientificamerican.com/article/biases-make-people-vulnerable-to-misinformation-spread-by-social-media/. 
80 According to a report by the American Association for the Advancement of Science based on data collected from 
Twitter, “falsehood diffused significantly farther, faster, deeper, and more broadly than the truth”, Soroush Vosoughi, Deb 
Roy, Sinan Aral “The spread of true and false news online”, 9 March 2018, Science, Vol. 359, Issue 6380, 
science.sciencemag.org/content/359/6380/114. 
81 Office of the High Commissioner for Human Rights, UN Guiding Principles on Business and Human Rights, 2011, 
https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf. 
82 UN Guiding Principles, Principle 11. This responsibility was expressly recognized by the UN Human Rights Council on 
16 June 2011, when it endorsed the UN Guiding Principles, and on 25 May 2011 when the 42 governments that had 
then adhered to the Declaration on International Investment and Multinational Enterprises of the OECD unanimously 
endorsed a revised version of the OECD Guidelines for Multinational Enterprises. See Human Rights Council, Human 
Rights and Transnational Corporations and other Business Enterprises, Resolution 17/4, 6 July 2011, UN Doc. 
A/HRC/RES/17/4, available at daccess-ods.un.org/tmp/638279.914855957.html 
83 OHCHR, UN Guiding Principles on Business and Human Rights (previously cited), Principle 12, including Commentary, 
pp. 13-4. 

https://docs.un.org/en/A/HRC/44/25
https://www.coe.int/en/web/commissioner/-/press-freedom-must-not-be-undermined-by-measures-to-counter-disinformation-about-covid-19
https://www.coe.int/en/web/commissioner/-/press-freedom-must-not-be-undermined-by-measures-to-counter-disinformation-about-covid-19
https://docs.un.org/en/A/HRC/44/25
https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://oneamnesty.sharepoint.com/sites/AISTHMTechnologyandHumanRights/ThematicStrategyandActivityPlanningRestricted/Disrupting%20Surveillance%20And%20Digital%20Repression%20Against%20Human%20Ri/Strategic%20Litigation/CASES/THAILAND/Thailand%20amicus%20brief%20August%202024/daccess-ods.un.org/tmp/638279.914855957.html
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this responsibility, businesses should avoid causing or contributing to human rights abuses and 

address any adverse human rights impacts if and when they occur.84 

 

45. The Office of the UN High Commissioner for Human Rights (OHCHR)’s B-Tech project, which 

provides authoritative guidance and resources for implementing the UN Guiding Principles in the 

technology space,  has clarified that a technology company can contribute to an adverse human 

rights impact through its own activities when they are combined with those of other actors to 

cause harm, including by ”facilitat[ing] or incentivis[ing] the user in such a way as to make the 

adverse human rights impact more likely.”85 Amnesty International has previously found that many 

Big Tech companies - including Meta, Google, and Tik-Tok - operate a surveillance-based business 

model, reliant on the vast collection of users’ intimate personal data, and that this business model 

is inherently incompatible with the right to privacy.86 This business model often relies on the 

deployment of algorithms which are optimised to maximise user engagement, regardless of the 

human rights implications. This leads to the disproportionate amplification of the most engaging 

content, which often includes mis- and disinformation and other kinds of harmful content.87  

 
46. Technology companies, including social media platforms, must increase efforts to meet the 

evolving challenges posed by disinformation given their responsibilities to respect human rights 

by addressing any adverse human rights impacts that they may have caused or contributed to, 

directly or indirectly.88 All technology companies, including social media and search platforms, 

should conduct human rights due diligence to ensure that their technology products and services 

are not directly linked to adverse human rights impacts.89 As recommended by the Special 

Rapporteur on the Right to Freedom of Expression, companies should proactively respond to 

expressed concerns and review their business models to ensure compliance with human rights.90 
 

ii. State obligations in relation to countering disinformation 

 
47. Studies and surveys show that the spread and impact of false or misleading information is greater 

where there is a pre-existing lack of trust in institutions.91 Against this background, States have a 

 
84 OHCHR, UN Guiding Principles on Business and Human Rights (previously cited), Principle 13(a), including 
Commentary. 
85 This excludes activities that have trivial or minor effect on the actions of the user. OHCHR, Access to remedy and the 
technology sector: basic concepts and principles: A B-Tech Foundational Paper, January 2021, 
https://www.ohchr.org/sites/default/files/Documents/Issues/Business/B-Tech/access-to-remedy-concepts-and-
principles.pdf. 
86 Amnesty International, Report, Surveillance giants: How the business model of Google and Facebook threatens human 

rights, 21 November 2019, Index Number: POL 30/1404/2019, www.amnesty.org/en/documents/pol30/1404/2019/en/; 
86 Amnesty International, Report, “I Feel Exposed”: Caught in TikTok’s Surveillance Web, 7 November 2023, 

www.amnesty.org/en/documents/POL40/7349/2023/en/. 
87 Amnesty International, Report, Myanmar: The social atrocity: Meta and the right to remedy for the Rohingya, 29 

September 2022, Index Number: ASA 16/5933/2022, www.amnesty.org/en/documents/asa16/5933/2022/en/; Amnesty 

International, Report, Ethiopia: ‘A death sentence for my father’: Meta’s contribution to human rights abuses in northern 

Ethiopia, 31 October 2023, Index Number: AFR 25/7292/2023, www.amnesty.org/en/documents/afr25/7292/2023/en/. 
88 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para. 46. 
89 OHCHR, UN Guiding Principles on Business and Human Rights (previously cited), Principle 17, including Commentary. 
90 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 
Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. A/HRC/47/25, paras. 95-103. 
91 Sevasti Chatzopoulou, ‘Social trust and government responses to Covid-19’, Socia Europe, 4 May 2020, 
socialeurope.eu/social-trust-and-government-responses-to-covid-19. See also Vivienne Moxham-Hall and Lucy Strang, 
‘Public opinion and trust in government during a public health crisis’, King’s College London, 22 April 2020, 
kcl.ac.uk/news/public-opinion-and-trust-in-government-during-a-public-healthcrisis. According to studies, belief in 
misinformation is associated with: “lower trust in science and scientists, lower trust in journalists and the mainstream 
media, lower trust in government, as well as the role of political ideology, specifically conservatism” -Jon Roozenbeek, 
Claudia R. Schneider, Sarah Dryhurst, John Kerr, Alexandra L. J. Freeman, Gabriel Recchia, Anne Marthe van der Bles, 
 

https://www.ohchr.org/sites/default/files/Documents/Issues/Business/B-Tech/access-to-remedy-concepts-and-principles.pdf
https://www.ohchr.org/sites/default/files/Documents/Issues/Business/B-Tech/access-to-remedy-concepts-and-principles.pdf
http://www.amnesty.org/en/documents/pol30/1404/2019/en/
http://www.amnesty.org/en/documents/POL40/7349/2023/en/
http://www.amnesty.org/en/documents/asa16/5933/2022/en/
http://www.amnesty.org/en/documents/afr25/7292/2023/en/
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crucial role to play in combating the impacts of disinformation, both with regard to their own 

actions and relating to their duty to protect against human rights abuses by third parties, including 

business enterprises.92 

 

48. Instead of punishment and censorship, a human rights approach offers a different path which 

States should take in order to minimize the impact of false and misleading information. As 

recognized by the UN Secretary-General, “State efforts to address the impacts of disinformation 

should avoid approaches that impose an undue burden on the freedom of expression or are 

susceptible to politicized implementation. Not all inaccurate information is harmful, and only 

some harms - such as those that in fact implicate public health, electoral processes or national 

security – may warrant State intervention.”93 

 

49. The Special Rapporteur on the Right to Freedom of Expression and Opinion has called on States 

to take measures to address misinformation in a way that complies with their human rights 

obligations, including by reaffirming their commitment to media freedom, diversity and 

independence, and ensuring the safety of journalists.94 Moreover, fact-checking and other efforts 

to counter disinformation are more credible and effective when approached in a multi-stakeholder 

manner, as cooperation between governments, civil society organizations, companies and other 

stakeholders is essential.95 

 

50. Other States’ efforts to protect the right to freedom of opinion and expression in this context 

include a December 2024 decision from the Constitutional Court of Romania. The judgment, in 

recognizing that voters’ freedom to form an opinion implies the right to obtain accurate 

information from all sources including online, as well as the protection against malicious 

interference and disinformation, annulled an entire electoral process.96  

 

51. Also conducive to the protection of human rights, is that in March 2024, the Constitutional Court 

of Indonesia declared Article 14 and Article 15 of Law No. 1/1946 on Criminal Law Regulation, 

as well as Article 310 Paragraph (1) of the Criminal Code unconstitutional97 and incompatible 

with the right to freedom of expression. Among other things, the Constitutional Court of Indonesia 

recognised a legal provision that criminalised the dissemination of “fake news”, had led to 

disparities in interpretation in judicial practice and contravened the principle of legality98 and was 

not sufficiently clear.  As well as finding the relevant provisions “too broad and open to 

interpretation”,99 the Court found it inappropriate to impose the same burden on citizens with 

 
Sander van der Linden, “Susceptibility to “Susceptibility to misinformation about COVID-19 around the world” Royal 
Society Open Science, vol. 7, 14 October 2020, doi.org/10.1098/rsos.201199.  
92 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and 
fundamental freedoms, 12 August 2022, UN Doc A/77/287, para. 20. Footnote in original: Human Rights Council 
resolution 17/4. 
93 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para. 42. 
94 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Irene Khan, 
Disinformation and freedom of opinion and expression, 13 April 2021, UN Doc. A/HRC/47/25. 
95 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para. 39. 
96 Decizia privind anularea procesului electoral cu privire la alegerea Președintelui României din anul 2024 [Decision on 
the cancellation of the electoral process regarding the election of the President of Romania in 2024] Curtea 
Constituțională a României [Constitutional Court of Romania] No. 32 https://www.ccr.ro/wp-
content/uploads/2025/02/RULING-No-32-2024.pdf 
97 Decree of the Constitutional Court of the Republic of Indonesia No. 78/PUU-XX/2023, 
https://www.mkri.id/public/filepermohonan/Permohonan%20diRegistrasi_3286_2869_Permohonan%20Registrasi%2078
%20PUU%20XXI%202023.pdf 
98 Decree of the Constitutional Court of the Republic of Indonesia No. 78/PUU-XX/2023 para 61. 
99 Decree of the Constitutional Court of the Republic of Indonesia No. 78/PUU-XX/2023 para 63. 
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varying abilities to verify facts when assessing the accuracy of information, such that any 

inaccuracies result in criminal punishment.100 In recognising that the element of “attacking 

honor” contained in the defamation provision was not clearly defined and originated from Dutch 

colonial law and was used as an instrument to silence criticism, the court also found that its 

application did not satisfy “fair legal certainty and recognition, guarantee, protection, and equal 

treatment before the law.”101 The Court also affirmed that the concept of meaningful public 

participation should not be limited to the process of lawmaking, but should be expanded to 

include freedom of expression and the government's ability to respond to criticism from all 

individuals.102 

 

52. The above examples support the recommendation by the UN-Secretary General and various human 

rights mechanisms that by creating the conditions for human rights, pluralism and tolerance to 

flourish, States can help reduce the risks associated with disinformation.103 Ensuring access to 

trustworthy, evidence-based and reliable information from a variety of sources and voices is a 

more effective way of addressing false or misleading information and fostering an environment in 

which rumours can be challenged and people can make up their minds regarding erroneous 

information.104 

CONCLUSION 
53. It is respectfully submitted that international human rights law and standards provided in this 

submission should guide the court in deciding the case before it. International laws and standards 

binding on the state of Mongolia and enshrined in its domestic law through Article 10 of its 

constitution provide a clear framework to address the challenges posed by disinformation while 

ensuring the protection of the right to freedom of expression, including the right to seek, receive 

and impart information and ideas of all kinds, regardless of frontiers. 

 

54. International human rights law and standards are clear that laws that restrict the right to freedom 

of expression based on ill-defined notions, such as false or misleading information, contravene 

the principle of legality and fail to meet the principles of legitimacy, necessity and proportionality. 

Furthermore, international standards recognize that the use of criminal law to address defamation 

is a disproportionate measure that hinders on the right to freedom of expression.  

 

55. International law and standards have further recognized that both online technology companies 

and States have key responsibilities and obligations to effectively counter disinformation, and 

such duties and obligations must be informed by the protection of human rights and the inherent 

value in fostering pluralistic societies.

 
100 Decree of the Constitutional Court of the Republic of Indonesia No. 78/PUU-XX/2023 para 64. 
101 Decree of the Constitutional Court of the Republic of Indonesia No. 78/PUU-XX/2023 para 76. 
102 Decree of the Constitutional Court of the Republic of Indonesia No. 78/PUU-XX/2023 para 128. 
103 UN Secretary-General, Report: Countering disinformation for the promotion and protection human rights and fundamental 
freedoms, 12 August 2022, UN Doc A/77/287, para. 20. 
104 UN Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, David Kaye, 
Disease pandemics and the freedom of opinion and expression, 23 April 2020, UN Doc. A/HRC/44/49, para. 6. 
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ANNEX 1: QUESTIONS POSED BY THE CONSTITUTIONAL COURT OF MONGOLIA (TSETS) 
 

The below extract was contained in a letter received on 6 June 2025 from the Constitutional Court 

(Tsets) of Mongolia to Amnesty International Mongolia.105 For brevity, the first segment of the letter 

has been omitted from this annex. 

[Certain citizens have submitted information to the Constitutional Court (Tsets) of Mongolia, raising 
the issue of whether Article 13.14 of the Criminal Code of Mongolia violates the following provisions 
of the Constitution of Mongolia:   

• Article 1.2 “The fundamental principles of the activities of the State shall 
be.....freedom.....rule of law”;   

• Article 16.16: “...freedom of belief, opinion and expression, speech, press....”;  

• Article 16.17: “the right to seek and receive information.....”;  

• Article 19.1: “The State shall be responsible to the citizens for the creation of .....legal and 
other guarantees ensuring human rights and freedoms, to fight against violations of human 
rights and freedoms, and to restore infringed rights”;   

• Article 70.1: “Laws .....must be in full conformity with the Constitution”.  

In connection with this, a constitutional review process has been initiated, and the case is being 
prepared for discussion in the middle bench session of the Constitutional Court (Tsets).   

An expert opinion on the following issues would be significant in resolving the dispute:   

1. Whether Clause 1 of Article 13.14 of the Criminal Code of Mongolia which states that “Any 
person who spreads blatantly false information to the public that harms a person’s honor, 
dignity, or the business reputation of a legal entity shall be punished with a fine equal to 450 
to 1,300 units or 240 to 720 hours of community service, or be subject to restriction of the 
right to travel for a period of one to three months”, aligns with the principle of proportionality 
required in restricting the fundamental rights;   

2. Whether the regulation under Article 13.14 of the Criminal Code of Mongolia is consistent, in 
its theoretical basis, with the principles of legality and principle of legal certainty; and whether 
it complies with the restrictions permitted under international treaties and conventions 
concerning the right to freedom of beliefs, freedom of expression and opinion, right to speech, 
press, and the right to seek and receive information;  

3. Research on how constitutional courts or equivalent institutions in other countries interpret and 
apply the rights to freedom of belief, freedom of expression and speech, press, and the right to 
seek and receive information.   

Therefore, in accordance with Article 23.1.4 and Article 23.5 of the Law on Constitutional Court 
Procedure of Mongolia, please submit the relevant expert opinion by August 4, 2025.] 

 

 

 

 

 
105 Translated from original Mongolian to English by Amnesty International Mongolia. 
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ANNEX 2: PROVISION UNDER REVIEW 
 

*Translated to English by Amnesty International Mongolia 

Article 13.14 of the Criminal Code of Mongolia, Dissemination of False Information 

Any person who spreads blatantly false information to the public that harms a person’s honor, dignity, or the 
business reputation of a legal entity shall be punished with a fine equal to 450 to 1,300 units or 240 to 720 
hours of community service, or be subject to restriction of the right to travel for a period of one to three months. 

*Original Mongolian 

Монгол Улсын Эрүүгийн хуулийн 13.14 Худал мэдээлэл тараах 

Хүний нэр төр, алдар хүнд, хуулийн этгээдийн ажил хэргийн нэр хүндэд халдсан илт худал мэдээллийг олон нийтэд тараасан 

бол дөрвөн зуун тавин нэгжээс нэг мянга гурван зуун нэгжтэй тэнцэх хэмжээний төгрөгөөр торгох, эсхүл хоёр зуун дөчин 

цагаас долоон зуун хорин цаг хүртэл хугацаагаар нийтэд тустай ажил хийлгэх, эсхүл нэг сараас гурван сар хүртэл хугацаагаар 

зорчих эрхийг хязгаарлах ял шийтгэнэ. 

 

 

 

 

 

  

 

 

 


