FINLAND

SUBMISSION TO THE
UNITED NATIONS
COMMITTEE ON
ECONOMIC, SOCIAL
AND CULTURAL
RIGHTS

53RD SESSION, 10-28
NOVEMBER 2014

AMNESTY é
INTERNATIONAL



Amnesty International Publications

First published in 2014 by
Amnesty International Publications
International Secretariat

Peter Benenson House

1 Easton Street

London WC1X 0ODW

United Kingdom

www.amnesty.org

© Amnesty International Publications 2014

Index: EUR 20/002 /2014
Original Language: English
Printed by Amnesty International, International Secretariat, United Kingdom

All rights reserved. This publication is copyright, but may be reproduced by any
method without fee for advocacy, campaigning and teaching purposes, but not
for resale. The copyright holders request that all such use be registered with
them for impact assessment purposes. For copying in any other circumstances,
or for reuse in other publications, or for translation or adaptation, prior written
permission must be obtained from the publishers, and a fee may be payable.

To request permission, or for any other inquiries, please contact
copyright@amnesty.org

Amnesty International is a global movement of
more than 3 million supporters, members and
activists in more than 150 countries and
territories who campaign to end grave abuses of
human rights.

Our vision is for every person to enjoy all the
rights enshrined in the Universal Declaration of
Human Rights and other international human
rights standards.

We are independent of any government, political
ideology, economic interest or religion and are
funded mainly by our membership and public
donations.

AMNESTY

INTERNATIONAL



CONTENTS

introduction

discrimination of trans individuals- legal gender recognition

LENGTH OF PROCESS FOR LEGAL GENDER RECOGNITION & THE PATHOLOGIZATION OF

TRANS IDENTITIES

STERILIZATION REQUIREMENT

SINGLE STATUS REQUIREMENT

Recommendations

Gender-Based violence against women

(arts. 2.2, 3,10 and 12, question 14 on list of issues)

ACTS OF VIOLENCE AGANST WOMEN

conciliation

Rape and other forms of sexual violence

services for victims of violence

Recommendations

trafficking for the puRpose of sexual exploitation

Recommendations

endnotes




4 FINLAND
Submission to the UN Committee on Economic, Social and Cultural Rights

INTRODUCTION

This submission is submitted by Amnesty International in advance of the consideration by the
United Nations Committee on Economic, Social and Cultural Rights (the Committee) at its 53rd
session of the sixth periodic report on Finland’s implementation of the International Covenant
on Economic, Social and Cultural Rights (the Covenant).

In particular, this submission provides information on discrimination of trans individuals, with
particular emphasis on requirements in Finnish law for legal gender recognition, gender-based
violence against women and trafficking for the purpose of sexual exploitation which cover
obligations under articles 2, 3, 10 and 12 of the Covenant.

DISCRIMINATION OF TRANS INDIVIDUALS- LEGAL GENDER
RECOGNITION
(ARTS. 2,10 AND 12, QUESTION 3 & 18 LIST OF ISSUES)

Widespread prejudices, gender-based stereotypes and discriminatory legislation negatively
affect the enjoyment of human rights by trans individuals in Finland. A recent study! on the
wellbeing of young Lesbian, Gay, Bisexual, Trans and Intersex (LGBTI) people in Finland found
that many young trans individuals face discrimination and harassment in school and other
areas of life. Eighty per cent of the trans individuals interviewed had faced harassment, and
generally, trans pupils were more likely to experience violence than their cisgender peers. Sixty
seven per cent of the trans pupils who experienced violence perceived it as motivated by their
gender identity or expression. According to the European Union (EU)’s LGBT survey?, 48 per
cent of the trans individuals surveyed and living in Finland had been discriminated against in
the 12 months prior to the survey.

Amnesty International welcomes the commitment of the Finnish government to tackle the
discrimination faced by trans individuals by reforming the Equality Act so that gender-based
discrimination is expanded to cover discrimination based on gender identity and gender
expression.

Amnesty International would however like to raise concerns with regard to the current laws,
policies and practices on legal gender recognition and their impact on the right of trans
individuals to the enjoyment, without discrimination, of the highest attainable standard of
physical and mental health3.

LENGTH OF PROCESS FOR LEGAL GENDER RECOGNITION & THE
PATHOLOGIZATION OF TRANS IDENTITIES

The current procedure to obtain legal gender recognition in Finland is very lengthy, taking up to
2-3 years, exposing trans people to discrimination in situations where they are required to
present documents with gender markers not corresponding to their gender identity and
expression. The procedure also requires trans people to be sterilized and to obtain a psychiatric
diagnosis that pathologizes trans identities, and leads to discrimination and the violation of
their sexual and reproductive rights.

Amnesty International September 2014 Index: EUR
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According to the Act on Legal Recognition of the Gender of Transsexuals (hereafter the Trans
Act), in force since 2003, references in the Population Information System to the sex a person
was assigned at birth can only be changed if the applicant presents a medical statement
certifying that she or he feels to belong permanently to the opposite gender, lives in that gender
role and has been sterilized or is for some other reason infertile. A certificate of infertility is
normally given after a 6-12 months long course of hormone treatment. The Act also restricts
potential access to legal gender recognition to individuals who are single and 18 years old.
However, the single status requirement is not applied in practice if the spouse gives their
consent to legal gender recognition. In this case an existing marriage is converted into a
registered partnership and vice-versa.

The medical statement requires in practice a psychiatric diagnosis. Trans individuals have to
undergo an onerous and lengthy process to be diagnosed with “transsexualism”4. To obtain the
necessary diagnosis, every trans person is referred by their general practitioner to one of the
two multidisciplinary teams established at the Helsinki University Central Hospital and the
Tampere University Central Hospital (the Trans Units). The diagnostic period - the period
elapsing from the first meeting at one of the Trans Units to the point where the psychiatric
diagnosis is established - often takes up to 12 months or even longer. The psychiatric diagnosis
is required to access specific trans health care, including hormone treatment, which is in turn
necessary to obtain legal gender recognition. After the diagnostic period trans individuals still
have to pass a 12 month long “real life test” whereby they live according to their preferred
gender identity. Thereafter the diagnosis still needs to be authenticated by a second psychiatrist
before legal gender recognition can be obtained.

According to research carried out by Amnesty International5, many trans people perceive the
need to undergo a psychiatric diagnosis as stigmatizing. They also feel that in order to obtain
this diagnosis, they are required to conform to stereotypical ideas of masculine or feminine
appearance or behaviours. Individuals who do not conform to these notions risk being denied
diagnosis and thus legal recognition of their gender. This is even more of a barrier for
individuals who do not identify with binary notions of gender (male/female). In many cases,
such individuals are not diagnosed with “transsexualism”, but with “other gender disorders”,
which excludes them from accessing legal recognition of their gender.

STERILIZATION REQUIREMENT

Currently the Trans Act requires individuals to be sterilized before they can secure legal gender
recognition’. A certificate of infertility is normally given after a 6-12 months long course of
hormone treatment. Amnesty International views this as a discriminatory and coercive
requirement that undermines the ability of individuals to consent freely to this kind of medical
treatment. The sterilization requirement means in effect that trans people may have to undergo
medical treatments against their wishes for the sole purpose of obtaining gender legal
recognition. A young trans individual shared with Amnesty International how he felt coerced to
undergo hormonal treatments in order to obtain gender legal recognition: “My body image....I
think it fits even without hormonal treatment but hormones are compulsory for me if I wish to
have my male gender recognised. The legal gender is crucial in your everyday life, it is marked
on your travel card, you need it when you see your doctor, when you apply for education. The
thought of my identity number outing me in front of other people is distressing”.8

The UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
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punishment recently called on all states to “repeal any law allowing intrusive and irreversible
treatments, including forced genital-normalizing surgery, involuntary sterilization, unethical
experimentation, medical display, “reparative therapies” or “conversion therapies”, when
enforced or administered without the free and informed consent of the person concerned.” He
also calls upon states “to outlaw forced or coerced sterilization in all circumstances and provide
special protection to individuals belonging to marginalized groups.”®

SINGLE STATUS REQUIREMENT

According to the Trans Act10, those who are married or in a civil partnership cannot obtain legal
gender recognition. In practice, the single status requirement is not implemented if the partner
or the spouse of the trans person seeking gender recognition gives their consent to the change
of their spouse’s legal gender after which their marriage is changed into a civil partnership or
vice-versa. Amnesty International believes that such a difference of treatment is discriminatory,
as states must ensure the enjoyment of all human rights, including the right to marry and to
found a family, without any discrimination, including on grounds of sexual orientation and
gender identity.

As the then Commissioner for Human Rights of the Council of Europe noted, courts in some
states that have failed to recognize same-sex marriages have nonetheless decided in favour of
allowing marriages to continue when one partner has changed gender!!. Such rulings, the
Commissioner noted, recognize that “protecting all individuals without exception from state-
forced divorce has to be considered of higher importance than the very few instances in which
this leads to same-sex marriages. This approach is to be welcomed as it ends forced divorce for
married couples in which one of the partners is trans”12. The current Commissioner has also
specifically recommended that Finland abolish the single status requirement as a prerequisite
for legal gender recognition.13

Amnesty International is concerned that the Trans Act does not meet the standards of non-
discrimination and efficiency laid out in the Yogyakarta Principles, whereby legal gender
recognition procedures should be “efficient, fair and non-discriminatory, and respect the
dignity and privacy of the person concerned”14. Moreover, the procedure for legal gender
recognition places undue and unnecessary burdens on individuals, pathologizes trans identities
and leads to discrimination and violations of trans persons’ rights.

The Finnish government sent out a draft law on gender legal recognitions for comments in
August 2014. The draft law includes the removal of the sterilization requirement and
introduces two models for the removal of the single status requirement. Model A would remove
the requirement to be single from the law (Trans Act, Section 1/3), but the spouse of the trans
person would still have to give their consent to the legal recognition of their spouse’s gender
after which their marriage would still be automatically converted into civil partnership or vice
versa. Model B would remove the requirement to be single form the law (Trans Act, Section
1/3), and the spouse of the trans person would still have to give their consent to the legal
recognition of their spouse’s gender, but the pair would be given the possibility to choose
whether they want to continue their marriage/civil partnership or whether they want to have it
converted into a civil partnership/marriage. So only the model B would actually change the
current situation and give the possibility to continue living in a marriage/civil partnership after
legal recognition of one’s gender, as recommended by the Commissioner for Human Rights of
the Council of Europe. The other proposed option (A) is only a token change. The draft law does

Amnesty International September 2014 Index: EUR
20/002/2014



FINLAND 7
Submission to the UN Committee on Economic, Social and Cultural Rights

not mandate the removal of the psychiatric diagnosis requirement for legal gender recognition
or the requirement to live in a specific gender role (“real life test”) nor does it make it possible
for minors to access legal gender recognition on the basis of their best interests and according
to their evolving capacities.

RECOMMENDATIONS

Amnesty International recommends that the Finnish authorities:

Amend current laws and practices, in particular the Act on Legal Recognition of the Gender
of Transsexuals (Trans Act, no. 563/2002) with the aim of allowing transgender people to
obtain a new personal identity code on the basis of which official documents reflecting their
gender identity can be issued through a quick, transparent and accessible procedure;

Abolish the single status requirement, the sterilization requirement and the “real life test”
laid out in the Trans Act;

Remove the requirement that transgender individuals receive a psychiatric diagnosis and
undergo psychiatric assessment or medical treatment as a precondition for legal gender
recognition;

Ensure that the process for legal gender recognition does not require individuals to
conform to stereotypical notions of masculinity or femininity, and is accessible to those who do
not identify with binary concepts of gender;

Amend the Trans Act to ensure that minors can access legal gender recognition on the
basis of their best interests and according to their evolving capacities;

Remove transgender identities from the national classification of diseases and ensure that

transgender people can access the health treatments they wish on the basis of their informed
consent.
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GENDER-BASED VIOLENCE
AGAINST WOMEN

(ARTS. 2.2, 3,10 AND 12, QUESTION 14 ON LIST OF ISSUES)

ACTS OF VIOLENCE AGANST WOMEN

Police received over 3600 reports of domestic violence against women in 2012.16 According to
the National Research Institute of Legal Policy only 10 percent of domestic violence cases
against women are reported to the police.1” The number of women murdered by their male
partners remains high; from 2003 to 2008 an average of 23 women were murdered by their
partners every year.18

CONCILIATION

Conciliation!? remains widely used in crimes of domestic violence and violence against women
in Finland. The number of domestic violence cases referred for conciliation doubled from
approximately 1000 cases in 2010 to almost 2000 cases in 2011.20 According to the government
this is explained by the fact that petty assault is no longer a complainant offence following the
revision of the Penal Code in 2011. Under the current law?! prosecutors are obliged to raise
criminal charges for “petty assault” also in close relationships where there is sufficient
evidence. Before this law came into effect charges were dependent on whether the victim
wished to pursue a criminal case.

However in 2013, 70% of the domestic violence cases referred to conciliation were not “petty
assaults” but assaults, and even 16 cases of aggravated assault and 1 case of sexual violence
were referred to conciliation.22

The outcome of conciliation in cases concerning intimate partner violence or domestic violence
is unpredictable. There are diverging views among prosecutors in Finland as to whether
criminal proceedings should be conducted alongside such mediation. Some prosecutors may
drop criminal charges when the case is referred to conciliation; some may take the outcome of
mediation into account when determining what penalty to seek in the case; and others may not
allow mediation to affect the legal process in any way.23

Amnesty International opposes the use of conciliation in domestic violence cases as these are
not appropriate methods to deal with crimes of violence against women. Conciliation minimizes
acts of violence against women. Where women are subjected to violence, there is an imbalance
of power in the relationship, and conciliation can make victims more vulnerable to abuse and
violence in the future. Further, mediation undermines the principle of equality before the law,
and frequently leads to repeated re-victimization of women at risk.24 Finland must guarantee
women and girls access to legal procedures that will bring justice in criminal and civil cases, and
which will secure their safety.

Amnesty International September 2014 Index: EUR
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RAPE AND OTHER FORMS OF SEXUAL VIOLENCE

Despite law reform that came into to force 1 September 2014, the Finnish law on sexual
offences, notably Chapter 20 of the Penal Code, remains inadequate. Even after the law reform,
an act of rape is still defined according to the degree of violence or threats of violence used by
the perpetrator, rather than the violation of sexual autonomy and physical and mental
integrity.25 While the new law includes some positive changes,26 it does not place the lack of
consent of the victim at the centre of the definition as required by evolving international human
rights law.27 The new bill also retains the possibility to lower the sentence for rape if the rape is
committed under “mitigating circumstances”, but the bill does not specify what such mitigating
circumstances might be.

The new bill continues to define abuse of position leading to sexual intercourse as sexual abuse,
not recognising the possibility that it could be rape. This means that sexual acts that occur when
a person may be unable to consent due to the power position of the perpetrator and
circumstances in which the act took place can be considered not to be rape but sexual abuse
and the maximum sentence is lower than for cases falling under the definition of rape. The
failure of the law to contemplate the possibility that such crimes constitute rape is particularly
problematic with regard to people with disabilities as it weakens the legal protection of the
sexual integrity of afforded to those persons who reside in closed institutions and precludes
access to justice for victims?28. In practice acts committed in institutional settings by persons in
position of authority or power against vulnerable persons under their care, for example,
continue to be sentenced and punished as sexual abuse, and not rape, and therefore continue to
carry a minimum sentence of a fine.2% Although the new law recognizes that where the victim is
under 18 years old, this should be treated as an aggravating factor, Amnesty International
continues to recommend that aggravating factors should be amended to include a broader
understanding of persons in situations that place them at greater risk, or when there is an
abuse of position of power. Severe mental suffering caused, for example, due to the breach of a
relationship of trust between the victim and the perpetrator should be considered, as well as a
recognition of the severe and long lasting impact such crimes have on their victims
psychological and physical well being when assessing the gravity of the crime.

The attrition rate in Finland - the filtering process whereby alleged offences do not come to the
attention of the criminal justice system, either because they are not reported, or because cases
are dropped at various stages of the legal process - remains very high. Less than 10 per cent of
all allegations of rape are estimated to be reported. Of those reported, only about 15 per cent go
to court and approximately 14 per cent of the cases reported to the police lead to a conviction. 30
Persons who report rape to the police only have a small chance of having their case tried in
court and as a result most perpetrators are never held to account for their crime.

Despite the fact that the Finnish law31 as well as the Istanbul Convention32 signed by Finland in
May 2011 prohibits the presentation of indiscreet and irrelevant evidence in court, research
indicates that this prohibition is not applied in sexual violence cases.33 Even if the courts rarely
rely on this evidence in their verdicts34, allowing this evidence to be presented makes the legal
process even more burdensome for the victim and the prospect of this happening may lead
women not to report rape or other acts of sexual violence. In a study by Amnesty International
and University of Lapland, 60 percent of respondents stated that they have little to no trust in

the judiciary’s ability to treat rape victims fairly. 35

Index: EUR 20/002/2014 Amnesty International September 2014
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SERVICES FOR VICTIMS OF VIOLENCE

The National Plan to Reduce Violence against Women (2010-2015) was not allocated a budget
and most of the measures aiming at improving the services for women victims of violence have
thus not been carried out.36 There are no walk-in centres that would provide assistance for all
women victims of violence and the specialized services for rape victims are very limited and
run mainly by NGOs and funded on a project basis.3” The number of shelters remains
inadequate (there are approximately 20 shelters that altogether have less than 120 family
places, despite the recommendation stated in the Istanbul Convention38 according to which
there should be more than 500 shelter places in Finland) and the number of shelter places has
even decreased since 2013 when two shelters were shut down while only one new shelter has
opened. 39

In December 2013, the government announced that from 2015 onwards shelters would be
funded directly from the state budget. This decision was warmly welcomed by NGOs but in
September 2014 the government published a draft law on shelters#? that allocates a budget of 8
000 000<€ for shelters in 2015, an amount that does not even cover the costs of existing
shelters#!. The draft law also defines shelter service very strictly, restricting the government
funded services to the acute crisis periods while the victim resides in a shelter. Municipalities
will therefore be responsible for support services delivered before and after the acute crisis
period. The shelters are at the same time required to scale their activities to a limited budget
decided in advance - and NGOs fear that this can result in shelters sending victims of violence
from shelters to external support services too early.

Amnesty International welcomes the fact that Finland is in the process of ratifying the Council
of Europe Istanbul Convention. The government proposal on ratification of the Convention42
was published on 1 September 2014 and it fails to address key requirements of the Convention.
The government proposal does not introduce a dedicated action plan or new resources on how
to extend the service system for victims of violence, e.g. by establishing “one-stop” walk-in
centres or specialized services for victims of sexual violence. The government proposal
presents some models of organizing a 24 h support line and specialized services for victims of
sexual violence, but does not include a dedicated action plan how to these are in practice
organized. The government proposal also does not introduce any concrete measures of how to
establish a co-ordinating body for the work against violence against women, as required by the
Istanbul Convention (article 10).43

Amnesty International remains concerned about the lack of services for women victims of
violence, as well as fulfilling the aforementioned other obligations of the Istanbul Convention
and other international treaties to which Finland is party including CEDAW, CRC, ICCPR and
CESCR.

RECOMMENDATIONS
Amnesty International recommends that the Finnish authorities:

Set up and adequately fund a dedicated action plan to prevent the murder of women by
their male partners, which should take into account all forms of violence in the family likely to
escalate into killing;

Cease reliance on conciliation and mediation in cases of intimate partner and domestic
violence;

Amnesty International September 2014 Index: EUR
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Adopt a definition of rape in the criminal law which meets the standards of international
law including the Istanbul Convention, and protects the right to sexual and bodily integrity and
autonomy;

Define rape and other forms of sexual violence as a non-consensual sexual act and ensure
that for sexual contact to be legal, “consent must be given voluntarily as the result of the
person’s free will assessed in the context of the surrounding circumstances” as required in the
Istanbul Convention;

Although the draft bill recognizes that where the victim is a child, this should be treated as
an aggravating factor, Amnesty International recommends that the government revise the
provisions in the law relating to rape and sexual abuse so that the definitions are fully in line
with the Istanbul Convention;

Ensure that all legal procedures in cases involving crimes of sexual violence are impartial
and fair, and that presenting previous sexual history and other forms of irrelevant evidence in

court, which acts to degrade and insult victims, is not allowed;

Establish an independent monitoring mechanism to systematically analyze all sexual
violence investigations that are closed before coming to trial, and to report on the reasons;

Take preventive and effective measures against sexual violence and to eliminate gender-
based stereotypes, prejudices and practices that constitute a barrier to women'’s reporting of
sexual violence;

Provide adequate funding to The National Plan to Reduce Violence against Women;

Establish a co-ordinating body to work on violence against women and ensure it has an

appropriate budget, seniority of staff to co-ordinate, implement, monitor and evaluate policies

and collect all the needed statistical information;*4

Open “one-stop” walk-in centres that provide protection and assistance to all women
victims of violence, without discrimination of any kind including on grounds of ethnic origin,
religion, sexual orientation or gender identity, disability nationality or status as undocumented
migrants;

Improve access to and increase the number of shelter places.

TRAFFICKING FOR THE
PURPOSE OF SEXUAL
EXPLOITATION

(ART. 10, QUESTION 13 LIST OF ISSUES)

Index: EUR 20/002/2014 Amnesty International September 2014
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Despite some positive developments, including the identification of a growing number of
trafficking victims by the authorities*s, persons who have been trafficked for the purpose of
sexual exploitation are often still not recognized as such and are not provided with adequate
protection and assistance. Persons who are victims of trafficking for the purpose of sexual
exploitation are instead treated as witnesses in cases concerning pandering. By being defined
only as witnesses, such persons are not advised of their right to legal assistance. This is at least
in part due to the fact that the definitions of trafficking and pandering/procuring overlap in the
Penal Code. Cases in which a person is coerced into prostitution and/or even where grievous
bodily harm is caused are considered pandering.46 This has been recognized by the authorities
and the Penal Code is being modified at the moment so that coercing a person to prostitution
will be considered trafficking and causing grievous bodily harm is removed from the pandering
section. A government proposal regarding the changes was given to the parliament 2
September 201447

The Finnish National Rapporteur on Trafficking as well as the Parliament has called for a
specific Act to be passed on the system of victim assistance in order to reinforce the legal
protection of trafficking victims. The government published a draft law*8 that does not
introduce a specific act to be passed but instead makes some changes to the existing law, such
as that the System of Victim Assistance (a support system for the victims coordinated by
Joutseno reception centre) is given a possibility to formally identify victims of trafficking - the
existing law grants this possibility in practice only to the police and to the Finnish Immigration
Service. Amnesty International remains worried about the fact that support and protection of
the victim is on some cases still conditional on their cooperation in the criminal prosecution
process. Cooperation with the criminal investigation is not a precondition for getting into the
System of Victim Assistance, but trafficking victims who reside in Finland without a residence
permit will have to apply for a special victim’s residence permit and a condition for receiving
such a permit is collaboration with the criminal investigation

Amnesty International acknowledges the initiative of the Ministry of Justice to assess the
current prohibition of purchase of sexual services*9. However Amnesty International is
disappointed that no evaluation was commissioned of the discriminatory section of the Aliens
Act (para.148.1.6),50 which provides that if there are reasonable grounds to suspect thata
person may sell and/or has sold sexual services, they can be removed from the country and/or
banned from re-entering it. According to the report commissioned by the Ministry of Justice,
131 persons were removed from the country between January 2011 and April 2013.5!

A study published by the National Research Institute of Legal Policy (2003)52 stated that the
provision has increased the influence of procurers and undermined the position of persons who
sell sexual services. Procurers benefit from a situation where persons involved in selling sexual
services, including potentially even trafficking victims, are unable or too afraid to report
exploitation, as they fear deportation. More recently the National Rapporteur on Trafficking in
Human Beings®3 has expressed her concern on that Finnish authorities might not always
investigate the possibility of human trafficking in an adequate way before removing third
country nationals based on the aforementioned provision of the Aliens Act54. In their newest
report (2014) the National Rapporteur on Trafficking in Human Beings recommends that this
provision of the Aliens Act should be removed.55

Amnesty International is disappointed that the report commissioned by the Ministry of Justice

Amnesty International September 2014 Index: EUR
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does not go far enough in suggesting any change to this discriminatory provision.

RECOMMENDATIONS

Amnesty International recommends that the Finnish authorities:

Finalize the Act on the system of victim assistance and secure the rights of trafficking
victims to support regardless of their willingness to cooperate with law enforcement officials.

Carefully assess the effects of the Aliens Act paragraph 148.1(6) on the human rights of
victims of trafficking and on people who sell sexual services;

Introduce a comprehensive plan of action to prevent trafficking in human beings;
Engage with sex workers in order to assess their human rights situation- including the

impact of anti-trafficking measures on their lives- and develop effective, evidence based
measures to protect their rights.
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