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Glossary

EU European Union

JCB J.C. Bamford Excavators Ltd (including subsidiaries)

NCP National Contact Point

OCHA UN Office for the Coordination of Humanitarian Affairs
OECD Organisation for Economic Co-operation and Development

OHCHR UN Office of the High Commissioner for Human Rights

orT Occupied Palestinian Territories
UN United Nations
UNGPs UN Guiding Principles on Business and Human Rights
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Executive summary

J.C. Bamford Excavators Limited (JCB) is a private company incorporated in the UK.
The principal activity of JCB and its subsidiaries is the design, manufacture, marketing
and sale of machines for the construction and agricultural industries, along with the
provision of after-sales service and supply of parts. JCB lists a privately-owned Israeli
company, Comasco Ltd (Comasco), as its sole dealer in Israel.

For many years JCB’s heavy machinery has been used in situations in the Occupied
Palestinian Territories (OPT) where war crimes and human rights violations have been
committed. Since 1967, Israel has demolished tens of thousands of Palestinian homes
and structures, and displaced large swathes of the population, to build homes and
infrastructure to settle its own population. These practices breach the Fourth Geneva
Convention, which prohibits an occupying power from:

e transferring its own civilians into the territory that it occupies;

e forcibly transferring the original population of the territory;

e destroying property, unless justified by absolute military necessity.

JCB has not taken adequate steps within its power and capacity to prevent its equipment
from being used to demolish Palestinian homes and construct Israeli settlements. This
failure puts the company in breach of its responsibilities under international human
rights standards applicable to business and may be sufficiently serious to carry legal
liability.

The company cannot claim ignorance of the human rights impacts of its products as
these impacts have been highlighted publicly by organisations that have borne witness
to them. JCB was also made aware of these concerns by the UN Office of the High
Commissioner for Human Rights (OHCHR), which engaged with the company about
these issues and found it to be clearly and directly linked to human rights violations.!

JCB harbours illusions that it believes insulates the company from responsibility for
the uses of its bulldozers in the OPT. Its justifications for this are incompatible with
evolving interpretations of the international human rights standards applicable to
companies.? They are a negation of the concept of human rights due diligence, which
is a key element of these standards, and do not reflect the attempts of companies across
sectors to understand and mitigate human rights impacts across their value chains.

JCB defends its position by stating it doesn’t have operations in the OPT.? This is
irrelevant: a company does not have to have its own business operations in or near
the place where human rights abuses occur to be culpable. In a globalised world, a
company’s involvement may be determined in other ways, such as its domination of
a particular market, its business relationships with suppliers and users of its products,
or the technological means it adopts to manage its operations.

JCB asserts that once products have been sold to its sales agent in Israel — Comasco, a
sole agent for JCB equipment — JCB has no legal ownership of them and therefore cannot
stipulate to whom their products can or cannot be sold.* This argument misses the mark.
JCB undeniably has the means to influence the conditions under which its products are
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sold by its sole agent in Israel, and a company’s responsibility for human rights abuses
carried out with its equipment does not simply evaporate when using an intermediary
sales agent. JCB should be aware that Comasco has contracts with Israel’s Ministry
of Defence for the maintenance of backhoe loaders manufactured by JCB, which are
the type of bulldozer used in demolitions.’ This creates a foreseeable risk that these
particular products might be implicated in human rights violations.

JCB contends that equipment from other providers is also used in demolitions and, if it
was to cease supplying its machinery, the demolitions would not be affected in any way.
Apart from the dubious morality of the position, this line of argument has been rejected
in two recent court decisions. It is not an adequate defence to these types of criminal
and civil liability for a business to argue a particular harm would have occurred anyway
because of another party’s actions.®

JCB has tried to bolster its position by arguing that any attempt to stop the supply of
its machinery to Israel would prevent its equipment being used for entirely peaceful
purposes, such as construction of hospitals, roads and schools. It also points to its
consistent record in providing urgent and substantial support in response to natural
disasters around the world.

Any such benefits arising from JCB’s commercial or philanthropic activities are
irrelevant to consideration of the company’s specific responsibility to respect human
rights according to international standards. Human rights compliance should not be
viewed as a scorecard where abuses of rights can be traded-off and thereby justified.

JCB has the technological means to establish whether some of its equipment is involved in
both the construction of Israeli settlements and the destruction of Palestinian property.” It
also has the means, including by contract, to take significant steps to avoid such harmful
uses.® Identifying this involvement and the means of preventing harm is a necessary and
essential aspect of the international standard of human rights due diligence.

There is an abundance of evidence in the public domain regarding the use of JCB’s
machines to commit human rights violations, and this might be expected to have
prompted JCB to engage with the organisations that have compiled and published the
evidence.” This would have put the company in a better position to establish the validity
of the material, strength of the allegations arising from it, and potential consequences
of not taking action to address the issues raised. Instead, JCB has remained largely
detached from those who have raised serious human rights concerns. This is indicative
of a lack of commitment to give effect to the company’s human rights responsibilities
and at odds with the fact that engaging with stakeholders to assess human rights risk
is an international standard applicable to companies.!® Apart from any business risk
arising from such an approach, it exposes Palestinians in the OPT to much greater risk
of human rights violations.

Asa UK-domiciled company, JCB’s activities should be regulated by the UK government
so the company is required to identify and address the human rights impacts of its
operations and products. Such mandatory human rights due diligence measures are a
necessary step to ensure UK companies do not contribute to human rights violations in
the UK or abroad.!! Breaches of such requirements should be linked to the withdrawal
of governmental support in the form of export credits and trade promotion, and, if
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applicable, the denial of export licences. The UK’ legal framework should ensure
that any failure by a company to undertake proper human rights due diligence would
expose the business to increased risk of civil liability in the UK and of exclusion from
public procurement contracts.

Carrying out some form of due diligence to assess the risks of doing business with
customers working in specific jurisdictions or operational contexts is hardly a novel or
unusual practice. On the contrary, well-run companies regard these kinds of activities
as fundamental to good governance.!? Already well-established for the purpose
of compliance with legal standards on issues such as anti-money laundering, fraud
prevention and anti-corruption, these techniques have started to be applied towards
the management of other kinds of risks, notably downstream human rights risks.

JCB’s failure to conduct proper human rights due diligence on the end use of
its products represents a failure to respect human rights. This is something the
company must do at all times in line with international human rights standards for
business, regardless of business opportunity or expediency.

RECOMMENDATIONS
To JCB

1. Identify and assess the human rights impacts of the company’s products and
services, especially when they are used in conflict-affected areas, including
occupied territory.

2. Take action to address human rights risks and abuses, including through the
contractual and technological means available to the company, and with regard
to the leverage it can exert over dealers, agents, and others with whom it has
business relationships.

3. Publicly communicate all such risks that have been identified and how they are
being addressed in the fullest way possible.

4. Commit to respect human rights and create robust human rights due diligence
policies and processes connected with the use of the company’s products and
services, including via its business relationships.

5. Withdraw from markets in conflict-affected areas, including occupied territories,
where there is no realistic prospect the company’s actions will prevent its
equipment from being used to commit human rights violations.

6. Provide reparation where the company’s products have contributed to adverse
human rights impacts.

7. Engage with organisations that have credible evidence of human rights violations
linked to the company’s products.

8. Learn from best practice across sectors to prevent its products being used by
those who might cause or contribute to actual or potential adverse human rights
impacts.

9. Consult with all stakeholders in relation to actual and potential human rights
risks arising from its activities and from the activities of those with whom it has
business relationships.
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To the UK government

1.

Adopt and enforce a legal framework requiring companies to conduct human
rights due diligence in their global operations and value chains, including in
relation to the use of their products and services.

. Ensure consequences for companies that fail to conduct human rights due

diligence, including the prospect of civil and criminal liability in certain
circumstances.

. Prohibit the export of machinery, equipment and technologies to countries

where they have been repeatedly linked to human rights abuses or violations
of international humanitarian law, and where the company has not taken the
necessary steps within its powers and capacity to prevent or mitigate such abuses.

. Ensure that the UK National Contact Point for the OECD Guidelines for

Multinational Enterprises has the expertise, capacity and independence to assess
and examine human rights complaints in keeping with current UN and OECD
interpretations of the international standards applicable to companies.

To UK local authorities and other public bodies

Exclude from tendering processes any companies causing or contributing to grave
human rights violations, or linked to such violations through their business relationships
where they have failed to take preventive measures.'?
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Methodology

The overall purpose of this report is to debunk some of the arguments that lie behind
JCB’s attempts to smooth over its tracks in the Occupied Palestinian Territories (OPT),
and to propose actions that would enable JCB to adhere to international human rights
standards applicable to companies.

Chapter 1 examines the context in which human rights violations are occurring,
focusing on the demolition of Palestinian homes, and sets out the human rights
standards, including international humanitarian law, applicable to companies.

Chapter 2 sets out evidence of violations of human rights and international
humanitarian law arising from use of JCB’s heavy machinery, the company’s approach
to engaging with issues of concern, JCB’s justifications, and JCB’s relationship with its
sole agent in Israel, Comasco.

Chapter 3 sets out the legal context of the end-use of products with regard to trends
and developments in both civil and criminal liability.

Chapter 4 examines how human rights due diligence should be applied by companies
in situations where human rights violations might arise from the use of their products,
especially in high-risk situations such as areas of conflict and those under occupation.

Chapter 5 outlines a workable approach to end-use risk management, drawing on
examples of good practice, with particular emphasis on the contractual mechanisms
and technological safeguards that would enable companies to respect human rights.

The research for this report took place largely during the first and second quarters of
2021. The evidence set out in Chapter 2 was drawn from publicly available material
and from interviews with organisations that have a presence on the ground in the OPT
and have borne witness to human rights violations.

The evidence in Chapters 3, 4 and 5 was drawn from a series of one-to-one interviews
with senior practitioners working within companies or within organisations that have
supported corporate efforts to recognise and respond to human rights issues in the
downstream value chain. The latter included a benchmarking organisation, a business
and human rights consulting firm, and corporate networks — both multi-sector and
industry specific — focusing on business and human rights. These interviews were
supplemented by desk-based research into the key international standards relating to
management of end-use risks.

Corporate representatives interviewed for the purposes of this project were all senior
compliance or risk management practitioners working within well-known companies
exporting internationally and often with complex downstream value chains.
They represented a range of sectors — engineering, telecommunications and digital
technologies, vehicle manufacturing and pharmaceuticals.
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These one-to-one interviews had three main aims:

e to test the levels of awareness among corporate leaders working within different
sectors of the different forms that end-use risks can take within their specific
sector;

® to gain an appreciation of the strength of corporate policy commitments to
respond to these risks including the direction of travel of internal discussions of
these matters;

e to understand the practical steps that have been considered and implemented to
mitigate these risks within different types of businesses, and their experiences
with them.

These conversations also helped to clarify which types of risk management strategies
and solutions were more sector and context specific in nature, and which had potentially
broader application. The strategies set out in Chapter 5 have been informed by the
insights drawn from these conversations.

The sections of this report relating to the legal context for analysing and mitigating
end-use risks, which is the focus of Chapter 3, are largely the product of desk-based
research, supplemented by feedback from legal practitioners specialising in tort
litigation and negotiating commercial contracts. They also draw from on-going work
by legal professional bodies to raise awareness among legal practitioners of the various
legal strategies and techniques that can be adopted to help enhance a corporate client’s
leverage as regards effective management of end-use risks.

Open-source digital research

Amnesty International’s Crisis Evidence Lab and Digital Verification Corps used open-
source research techniques to obtain and verify the media assets included in this report.
Some videos were sourced from social media platforms such as Instagram, Facebook,
YouTube and Twitter. Others were sourced from the websites and archives of human
rights organisations, including B'Tselem and Al-Hag.

All such content was verified for its authenticity and accuracy. The verification

methodology includes analysis of:

e the origin of the content

e the source

e the time/date the event depicted occurred

e the location the content was captured

e any corroborating evidence that supports what is shown in the content. In
verifying the location of each case in the digital mapping, many incidents could
be precisely geolocated by comparing information from the audio-visual evidence
gathered against satellite and other street-level imagery available on platforms
such as Google Earth and Mapillary. However, as highlighted by international
news outlets,'* recent high-resolution satellite imagery over Israel and the OPT
is not readily accessible, hindering the effectiveness of geolocation efforts. In
cases where precise geolocation was not possible, Amnesty International relied
on corroborating evidence and consistent reporting from local human rights
organisations and news outlets to confirm where an event took place.
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1 Background

1.1 Destroying Palestinian homes and property to make way for
Israeli settlements

The destruction of Palestinian homes, agricultural land, and other property in the
Occupied Palestinian Territories (OPT), including East Jerusalem, is inextricably linked
with Israel’s long-standing policy of appropriating the land it occupies, notably by
establishing Israeli settlements. The transfer of parts of an occupying power’s civilian
population into the territory it occupies is prohibited under international humanitarian
law and is a war crime.'?

The obligations of occupying states under international humanitarian law are provided

for in the Hague Regulations of 1907 and the Fourth Geneva Convention of 1949

relating to the protection of civilians in time of war. A company’s assessment of the

legal and human rights situation in the context of an occupation must take account

of the standards laid down in these norms, which relate to the protection of people in

occupied territory. They include special protections designed to:

¢ safeguard the local population from abuse;

e protect their assets from being pillaged;

e ensure the continuation, as far as possible, of the pre-conflict way of life, which
includes respect for cultural rights.'®

Under international humanitarian law, occupying powers have responsibilities to protect
the well-being of the occupied population. Resources of the occupied territory are treated
as being held in trust for the benefit of the local population. The occupying power may
only confiscate land and property and consume resources if this is justified by military
necessity. Members of the local population must be treated humanely and protected from
violence and degrading treatment.

Appropriation of land and destruction of property also breach other rules of
international humanitarian law. Under the Hague Regulations of 1907, the public
property of the occupied population (such as lands, forests and agricultural estates)
is subject to the laws of ‘usufruct’. This means an occupying state is allowed only
limited use of this property. The limitation is derived from the notion that occupation
is temporary — the core idea of the law of occupation.

The Hague Regulations also prohibit the confiscation of private property.'” The Fourth
Geneva Convention prohibits the destruction of private or state property, ‘except
where such destruction is rendered absolutely necessary by military operations’.'$ An
occupying power is therefore forbidden from using state land and natural resources for
purposes other than military or security needs or for the benefit of the local population.'

The unlawful appropriation of property by an occupying power amounts to ‘pillage’,
which is prohibited by both the Hague Regulations and the Fourth Geneva Convention,*
and is a war crime under the Rome Statute of the International Criminal Court and
some national laws.?! Corporations may also find themselves liable for pillage.??
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The ‘extensive destruction and appropriation of property not justified by military
necessity and carried out unlawfully and wantonly’ is a grave breach of the Fourth
Geneva Convention and a war crime. Similarly, the ‘transfer, directly or indirectly, by
the Occupying Power of parts of its own civilian population into the territory it occupies,
or the deportation or transfer of all or parts of the population of the occupied territory
within or outside this territory’ is a war crime.?

Any company considering operating in occupied territory, or being linked to an occupied
territory through a business relationship as is the case with JCB, must take these norms
into account.

1.2  What human rights are affected?

Across Israel and the OPT, Israeli authorities have applied a set of interrelated
discriminatory laws, policies and practices that have directly caused the displacement
and dispossession of many Palestinian communities and created unbearable living
conditions for other Palestinians that have resulted in their forced displacement or in
them being placed at high risk of it. This has amounted to a state-sanctioned policy of
forcible transfer of population.

Against the background of the largescale racially motivated seizures of Palestinian land
and property, Israel’s restrictive and discriminatory planning laws and policies have made
italmost impossible for Palestinians to obtain building permits. These policies have created
a coercive environment with the aim of forcing many Palestinians in these communities
to leave their homes.

Israel uses additional methods such as the punitive demolition of homes in the OPT
to punish and displace Palestinians. The evidence suggests that most of the acts of
destruction of property in the OPT are not justified by military necessity and amount
to violations of international humanitarian law.

Forced evictions and house demolitions are usually carried out without warning,
sometimes at night, with the occupants given little or no time to leave their homes
and salvage their belongings. Often the only warning is the rumbling of bulldozers,
which force the inhabitants to flee as they begin to tear down the walls of their homes.
Thousands of families have had their homes and possessions destroyed in this manner.
In the wake of the demolitions, men, women and children return to the ruins of their
homes to search for whatever can be salvaged from the rubble: passports or documents,
children’s schoolbooks, clothes, kitchenware or furniture.?*

In some cases, the justification given by the Israeli authorities for the destruction of
homes, agricultural land and other properties relates to military and security needs,
which have been given very wide interpretation by Israeli courts. In other cases, the
justification is a lack of building permits, which are rarely granted for Palestinians.?
This has been exacerbated by the reclassification by Israel of many Palestinian
properties without title deeds as state land.*® The demolition of Palestinian homes has
gone hand in hand with the expansion of Israeli settlements, which are designated for
Jewish communities and where Palestinians are prohibited from living.
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In some cases, the demolition of Palestinian housing is imposed as a form of collective
punishment, which is prohibited under international law.?” The result is the same:
families are left homeless and destitute. They must rely on relatives, friends and charity
organisations for shelter and subsistence.

Through forced eviction and the mass demolition of homes in the OPT, the Israeli
authorities have deliberately made tens of thousands of Palestinians homeless. This
process is ongoing, relentless, and a continuous source of conflict.?® Such forced
evictions are inconsistent with the realisation of the right to adequate housing. They
are also inconsistent with the obligation for states under international law, including
in occupied territory, to refrain from forced evictions.”

Under international law there is a prohibition on forced evictions, which are defined
as the ‘permanent or temporary removal against their will of individuals, families and/
or communities from the homes and/or land which they occupy, without the provision
of, and access to, appropriate forms of legal or other protections.”°

The right to housing is a human right, a fundamental component of the right to an adequate
standard of living, and central to the enjoyment of other human rights. The imperative
for all people ‘of housing for personal security, privacy, health, safety, protection from
the elements and many other attributes of a shared humanity™! has led the international
community to enshrine the right to housing in a number of human rights instruments,
including Article 25 of the Universal Declaration of Human Rights and international
human rights treaties to which Israel is a party.3

Forced evictions are not only a violation of the right to housing. They also violate the
rights to privacy, family and home, and the peaceful enjoyment of possessions under
Article 17(1) of the International Covenant on Civil and Political Rights (ICCPR)
to which Israel is a party.*® In some cases, the destruction of homes has resulted in
violations of the rights to life and security of persons, guaranteed by Article 6 and 9 of
the ICCPR. People have been killed or injured during the demolition of their homes or
nearby buildings or while protesting against demolitions.

The UN Committee against Torture has expressed concern about Israeli policies
on house demolitions, which may, in certain instances, amount to cruel, inhuman
or degrading treatment or punishment, in violation of Article 16 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
The committee called on the Israeli government to desist from the policy of such house
demolitions.>*

The demolition of Palestinian homes and critical infrastructure, the expropriation of
Palestinian land, and the resulting forcible transfer represent a fundamental obstacle
to the enjoyment of human rights by Palestinian children. Research by Save the
Children shows the consequences for children of demolitions go far beyond loss of
physical property — their mental health and sense of security deteriorates, their family
relationships become strained, their education is jeopardised, and they are exposed
to protection risks.*® As documented by the UN, some of these children will have
already been traumatised by attacks from Israeli settlers, which are part of the pressure
being brought to bear on Palestinians to leave their land.* This is a breach of the UN
Convention on the Rights of the Child, which obliges Israel to make the best interests
of the child a primary consideration in all actions concerning children.?”
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Israel’s demolition of homes and resources in the OPT is discriminatory in intent and
effect as it is targeted exclusively at Palestinians. Israeli Jews living in settlements in the
OPT are not similarly affected. This constitutes a violation of the right of Palestinians to
non-discrimination. The International Convention on the Elimination of All Forms of
Racial Discrimination (ICERD) forbids any discrimination in the exercise of the various
rights, including the right to housing.?®

A wide range of structures have been subject to demolition. The United Nations Office
for the Co-ordination of Humanitarian Affairs (OCHA) produces a monthly inventory
of demolitions in the OPT. For example, it notes in June 2021 the targets of demolition
in the OPT included homes, stone walls, water and sanitation facilities such as cisterns,
cess pits and drainage channels, animal shelters, solar panels, main roads and an entire
village.** The destruction of these facilities impacts a number of rights, including the
rights to health,* to water,*! and to gain a livelihood.*?

According to the OCHA, between January and September 2021, 673 structures
were demolished, displacing some 958 Palestinians, with 7,549 people being affected
altogether.* The number of people affected are much greater than the numbers
displaced because the facilities destroyed include those essential for hygiene, sanitation,
agriculture, and livelihoods. Some of these demolished structures have been funded by
humanitarian aid programmes of the European Union and of states, including the UK.
Most are ‘administrative demolitions’ undertaken on the pretext of lack of a building
permit.** The actual reason relates to Israel’s de facto policy of displacing Palestinians,
which in many cases is designed to facilitate the expansion of Israeli settlements, and
also arises from the fact Palestinians have no choice but to build ‘illegally’ as permits
are rarely granted.”

1.3 What human rights standards apply to JCB?

International humanitarian law

In the Occupied Palestinian Territories (OPT), two sets of complementary legal
frameworks apply — international human rights law and international humanitarian
law.*¢

International humanitarian law applies to situations of armed conflict. A situation of
military occupation is considered a conflict even if active hostilities may have ceased
or occur sporadically. International human rights law applies to all situations, in both
peacetime and conflict. The essence of this is that businesses should respect human
rights.

The OPT is a conflict-affected area. This fact alone increases the risks of companies
whose products are used in the area contributing to serious human rights abuses.

The International Committee of the Red Cross has noted humanitarian law standards,
while applying primarily to states, also apply to businesses in situations of armed
conflict. International humanitarian law provides some protection to business
personnel and assets, but also imposes obligations on managers and staff not to breach
its standards. If they do so, individual personnel and the enterprise are exposed to the
risk of criminal or civil liability.
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The UN Guiding Principles on Business and Human Rights

The UN Guiding Principles on Business and Human Rights (UN Guiding Principles)
provide the most authoritative statement of the human rights responsibilities of
companies, based on international human rights law.* They were adopted by the UN
Human Rights Council in 2011, and have been endorsed by governments and business
associations. Since 2011, states have been developing national action plans to give
effect to the principles,* and businesses have been developing polices to embed them
across their operations.’® While the UN Guiding Principles are not legally binding on
companies directly, they are being integrated rapidly into national laws and policies.*!

The UN Guiding Principles apply in all operational contexts,* including situations
of conflict. They explicitly recognise conflict-affected areas present heightened risks
of business involvement in human rights abuses,” and contain specific provisions
for preventing and addressing the human rights impacts of businesses operating in
conflict-affected areas.’*

The OECD Guidelines for Multinational Enterprises (OECD Guidelines)

The Organisation for Economic Co-operation and Development (OECD) Guidelines
for Multinational Enterprises are recommendations jointly addressed by governments
to multinational companies. They provide principles and standards of good practice
consistent with applicable laws and internationally recognised standards. They contain
a dedicated chapter on human rights that is intended to align with the UN Guiding
Principles.>

Under the OECD Guidelines enterprises are specifically required to:

1. respect human rights, which means they should avoid infringing on the human
rights of others and should address adverse human rights impacts with which they
are involved;

2. in the context of their own activities, avoid causing or contributing to adverse
human rights impacts and address such impacts when they occur;

3. seek ways to prevent or mitigate adverse human rights impacts directly linked to
their business operations, products or services by a business relationship, even if
they do not contribute to those impacts;

4. have a policy commitment to respect human rights;

5. carry out human rights due diligence as appropriate to their size, the nature
and context of operations, and the severity of the risks of adverse human rights
impacts;

6. provide for or co-operate through legitimate processes in the remediation of adverse
human rights impacts where they identify they have caused or contributed to
these impacts.

Each state adhering to the OECD Guidelines is required to establish a National Contact
Point to resolve complaints against companies for alleged breaches of the guidelines.
This is a non-judicial process that may result in mediation or a determination as to
whether a company has breached the guidelines. Observance of the OECD Guidelines by
enterprises is not legally enforceable. However, the countries adhering to the guidelines
—which include all OECD countries — make a binding commitment to implement them
in accordance with OECD decisions.
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BOX 1: The relationship between the UN Guiding Principles and the

OECD Guidelines

The UN Guiding Principles on Business and Human Rights*® are the global,
authoritative statement on the responsibilities of businesses to respect human
rights. This important set of principles was unanimously endorsed by the Human
Rights Council in June 2011.

The finalisation and endorsement of the UN Guiding Principles on Business and
Human Rights coincided with a revision and update of the OECD Guidelines for
Multinational Enterprises, which took place during 2011.

The OECD Guidelines for Multinational Enterprises are recommendations
addressed by governments to multinational enterprises and provide ‘non-binding
principles and standards for responsible business conduct in a global context
consistent with applicable laws and internationally recognised standards’.”’

As part of that 2011 update, the OECD introduced a new chapter on human rights
(Chapter IV). This is designed to be aligned with, and capture the key elements of,
the standards of responsible business conduct laid out in the UN Guiding Principles
on Business and Human Rights, specifically the provisions relating to human
rights due diligence set out in Pillar II of the Guiding Principles (on the corporate
responsibility to respect human rights).

The case against G4S for breach of the OECD Guidelines

In May 2014, the UK National Contact Point (UK NCP) accepted a case against
G4S submitted by Lawyers for Palestinian Human Rights (LPHR), which alleged G4S
contributed to serious human rights abuses through its subsidiaries that provided,
installed and maintained equipment used for security purposes in Israel and in the OPT.
In its final statement on the matter, the UK NCP found G4S’s actions were inconsistent
with its obligations under the Human Rights Chapter of the OECD Guidelines. The
company was required to address impacts it was linked to by a business relationship.’®
Nine months after the adverse decision, G4S announced its decision to sell G4S Israel.*””

The case against JCB for breach of the OECD Guidelines

In December 2019, LPHR submitted a case against JCB to the UK NCP.*° The
complaint concerns JCB’s impacts in the OPT, focusing on the use of the company’s
heavy machinery by Israel’s military authorities and private contractors in demolitions
and settlement-related construction that violate the human rights of Palestinians.
LPHR provided evidence of how JCB has failed to take the actions needed to identify,
prevent and mitigate the use of its heavy machinery in demolitions and settlement
construction. The complainant alleges JCB is therefore in breach of five human rights
responsibilities under the OECD Guidelines. In October 2020, the UK NCP issued an
initial assessment accepting core aspects of the complaint for further consideration,
while rejecting other aspects including the claim that JCB had caused or contributed
to human rights abuses.*!
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UK National Contact Point’s Findings and Recommendations in case
against JCB

In a statement®? published on 12 November 2021 the UK NCP concluded the following:
e JCB did not breach its obligation under paragraph 3 of Chapter IV
of the Guidelines by virtue of its relationship with Comasco.
e JCB did not fully observe the Guidelines under paragraph 4 of Chapter IV
by not having a policy commitment to respect human rights.
e JCB did not observe its obligations under paragraph 5 of Chapter IV
by not carrying out human rights due diligence in its supply chain.

The UK NCP recommended that JCB:

e Write a statement of policy which expressly states its commitment to respect
human rights. This statement should be separate from its statement on
Modern Slavery, Supplier’s Code of Conduct and the Dealer’s Charter.

e Carry out human rights due diligence to assess actual and potential human
rights impacts. In line with the OECD Guidelines and Due Diligence Guidance,
JCB should also set out a plan on how it will integrate and act upon the
findings of its due diligence — including how impacts will be addressed —
if adverse human rights impacts are identified in its supply chain. This process
should go beyond simply identifying and managing material risks to the
enterprise. As the human rights risks may change over time, due diligence
should be a regular, on-going exercise, which should be part of JCB’s policy
statement on human rights.
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2 JCB’s tracks

JCB machines used to violate human rights: the evidence

To accompany this report, Amnesty International has produced a digital map from
open-source data showing demolitions in the Occupied Palestinian Territories (OPT)
that were carried out with JCB equipment.

2.1 Mapping violations

JCB’s heavy machinery has left a trail of destruction in its wake in the OPT. There is
extensive photographic and video evidence of the use of its equipment by the Israeli
authorities and their agents to demolish Palestinian homes in the OPT in breach of
international law. Civil society organisations with a presence on the ground, including
B’Tselem, Al-Haq and Who Profits, have collected and published such evidence for
many years. War on Want drew attention to the use of JCB’s machines for work on the
Separation Wall in OPT in 2006.% Some of this evidence relates to recent demolitions.**

While JCB is not the only manufacturer® of equipment used in demolitions of Palestinian
property, resources and infrastructure, the widespread use of its equipment in the OPT
indicates, in some contexts, the company is the brand of choice for these purposes.

In February 2020, a UN report from the Office of the High Commissioner for Human
Rights (OHCHR ) identified JCB and 111 other companies for their involvement in
activities that raise particular concerns regarding the human rights of Palestinians in
the OPT. The OHCHR defined ‘involved’ in terms of substantial and material business
activity clearly and directly linked to one or more of the listed activities,®” which included:
(a) The supply of equipment and materials facilitating the construction and
expansion of settlements and the wall, and associated infrastructures.
(b) The supply of equipment for the demolition of housing and property, and the
destruction of agricultural farms, greenhouses, olive groves and crops.

In a letter, the OHCHR informed JCB of the listed activities it appeared to be involved
in — based on all the information reviewed by the body — and set out the basic facts of
the company’s alleged involvement.®®

Amnesty International’s Crisis Evidence Lab, with the help of its Digital Verification
Corps based at the University of Essex, verified more than 100 photos and videos
from 56 separate incidents, revealing the repeated use of JCB’s equipment in activities
resulting in human rights violations in the OPT.*’ This research focused primarily on
events between 2011 and 2021 in Area C, which makes up around 60 per cent of the
West Bank and is under full Israeli control for security, planning and construction
purposes. This is where Israel’s illegal settlements are located.

Many of the incidents involved the demolition of residential buildings. In some cases,
JCB equipment was used to demolish agricultural facilities such as livestock pens and
olive trees, while in other cases the company’s equipment was used in the destruction
or removal of water, sanitation and hygiene infrastructure.

16 JCB OFF TRACK



Use of JCB products to commit human rights violations

in the Occupied Palestinian Territories

Affected structure type
@ Commercial

West
Bank

Gaza
ISRAEL

Event date: 20 Apr 2020
Location: Sabastiya, Nablus
Event type: Demolition
Structure types affected:

Commercial; Residential
Notes: Tourism facility and
mobile caravan demolished
in Sebastiya and Burga.

Event date: 28 Jan 2021
Location: Wadi-al-Ahmar
Event type: Demolition
Structure types affected:
Residential; Agricultural
Notes: Three tents housing
two families of 13 in total
demolished along with
structures and equipment
used for keeping livestock.

Event date: 21 Nov 2018
Location: Shua'fat Refugee
Camp

Event type: Demolition
Structure types affected:
Commercial

Notes: 18 storefronts

and three gas stations
demolished.
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Mapping human rights violations

With the help of its Digital Verification Corps based at the University of Essex,
Amnesty International’s Crisis Evidence Lab verified more than 100 photos and videos
from 56 separate incidents, revealing the repeated use of JCB equipment in activities
resulting in human rights violations in the OPT. Most of the incidents took place
between 2011 and 2021.

The coloured rectangles on this page are examples of the details available in
our interactive digital map, which can be viewed at: www.amnesty.org.uk/jcb

Event date: 7 Feb 2017
Location: Kardala, Tubas
Event type: Demolition
Structure types affected:
Agricultural

Notes: Structure used to keep
livestock destroyed.

Event date: 20 Nov 2013
Location: al-Jiftlik

Event type: Demolition
Structure types

affected: Residential
Notes: Family home
demolished, affecting its
10 residents.

Event date: 17 Mar 2021
Location: a-Nuwei’'mah

Event type: Demolition
Structure types affected:
Residential

Notes: One shack demolished
as well as 10 tents and nine
plastic water containers
confiscated, affecting 11
families totalling 66 people.

Event date: 1 Dec 2020
Location: Tal Zif

Event type: Demolition
Structure types affected:
Agricultural

Notes: The forces destroyed

a cave and two pre-fabricated
buildings used for agricultural
purposes.

Event date: 27 Jan 2021
Location: Um Qusah
Event type: Demolition
Structure types affected:
Religious

Notes: Mosque under
construction demolished.
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While 45 of the 56 incidents analysed involved the demolition of residential structures,
agricultural land and facilities were also affected in 22 cases. For example, footage
analysed shows JCB equipment was involved in the uprooting of 450 olive trees in the
village of Bardala in the northern Jordan Valley on 6 February 2019.7°
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CASE 1: Khirbet Humsah

Khirbet Humsah, a Palestinian village of approximately 177 residents, is located
in the northern Jordan Valley.”! The community earn their living as shepherds and
farmers. The Israeli settlements of Ro’i, Beka’ot and Hemdat surround the village.

Since 2007, Amnesty International has been documenting Israeli violations against
residents of Khirbet Humsah and other communities in the northern Jordan
Valley, including multiple demolition incidents and denial of water as a means of
expulsion.”? Palestinians living in Khirbet Humsah and other similar communities
are among the most economically marginalized in the OPT. They face harsh winters
and summer heat exceeding 40°C, and recently the Covid-19 pandemic, and are
without access to adequate health facilities. The constant eviction of residents has
had a devastating economic and social impact, as well as taking a psychological
toll on the residents. Residents of Khirbet Humsah fear that army bulldozers may
return at any time to destroy their homes.

Israeli authorities prevent Palestinian residents of Khirbet Humsah from connecting
to electricity or water grids or drilling new wells in the area. The community obtains
its water by travelling and filling a water tanker at the ‘Ain Shibli spring, 15km
away.”? Since 1972, the land of Khirbet Humsah has been designated as a “firing
zone”, which prohibits Palestinian construction and is often used as an instrument
for mass expulsion of Palestinian Bedouins, especially those living in Area C.”*

On 7 July 2021, JCB machinery was used in the demolition and attempted forcible
transfer of the community of Khirbet Humsah. According to the human rights
organization B Tselem,” Israeli soldiers and Civil Administration staff demolished
13 residential and 17 agricultural structures belonging to the community. They
also destroyed four water tanks, water lines, fencing, and farming equipment. This
was the sixth incident in 2021 alone of demolitions in the community using JCB
equipment.
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CASE 2: Al-Hadidiya

The village of Al-Hadidiya is in the northern Jordan Valley. Its nearly 200 residents
earn their living as shepherds and farmers. Surrounding Al-Hadidiya, Israel
established the settlements of Ro’i in 1976, which has a population of 175 settlers;
and Beka’ot in 1972, which has a population of 182 settlers, allocating them parts
of the farmlands of Al-Hadidiya.”® Al-Hadidiya is not connected to a water grid
and is deliberately cut off from any regular water supply despite its proximity to
Beka’ot settlement, which has a water pump installed by the Israeli national water
company Mekorot.

Before Israel’s occupation of the West Bank in 1967, residents of Al-Hadidiya lived
a few kilometres east of the village’s current location. The site was declared to be a
“firing zone” and the residents were ordered to vacate it in 1997. The residents filed
a petition to the Supreme Court of Israel against the expulsion, which was rejected in
2003, and the residents were forced to leave. However, the Israeli Civil Administration
issued demolition orders for structures built in the new location as well, claiming it
was designated agricultural land.”” The villagers filed another petition in March 2004,
but it was rejected in December 2006 after the Supreme Court declined to intervene in
the considerations of the Civil Administration. Palestinian residents of the community
have been forcibly displaced at least five times since 2006.

Due to these and other policies, the Israeli authorities have forced the residents
of Al-Hadidiya to live in extremely difficult conditions. They are forbidden from
building permanent structures by discriminatory planning and building laws and
are consequently forced to live in tents and shacks that provide little protection
from the harsh weather. Israeli authorities consider these structures to be “illegal”
and have demolished them on several occasions.”® According to OCHA, between
January 2009 and August 2020, Israel demolished 119 structures in Al-Hadidiya,
displacing 142 people and affecting a total of 430 people.” Of these demolished
structures, 37 were homes and 63 were agricultural structures.

On 11 October 2018, JCB equipment was used to demolish three residential
structures in Al-Hadidiya.* Israeli Civil Administration officials, as well as military
and border police escorts, led the demolition of three homes housing a family of
eight. Analysis shows the roof of a structure in this area present in satellite imagery
captured before the reported demolition was no longer visible after 11 October.
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2.2 JCB'’s reticence

The fact JCB’s equipment is used extensively in ways that abuse human rights has
at best been downplayed by the company, if not ignored. JCB has been reticent in
defending its position publicly, which would have made it easier to scrutinise the
company’s arguments.

JCB has been associated with human rights violations in the OPT since at least 2006
through the use of its equipment. But the company appears to have had little contact
with organisations that have drawn its attention to these impacts, including those that
have a strong presence on the ground and provide photographic and video evidence of
the demolition of Palestinian homes.®!

For example, UK charity Lawyers for Palestinian Human Rights (LPHR) wrote to JCB
in 2018 about human rights violations linked to the company’s products and asking
several related questions.®> LPHR asserts that JCB did not respond.

The Business and Human Rights Resource Centre (Resource Centre) is an international
NGO that engages extensively with companies on human right issues.®3 It acts as an
intermediary between civil society organisations alleging human rights violations
and the companies against whom the allegations are made. It operates a company
response mechanism that invites companies to engage with human rights issues. The
Resource Centre wrote to JCB in 2018 drawing attention to concerns raised by LPHR.
According to the Resource Centre’s website, no response was received.®

The abundance of evidence now in the public domain might have been expected
to have prompted the company to engage with the organisations responsible for
compiling and publishing it. This would have put the company in a better position to
establish the validity of the material, the strength of the allegations, and the potential
consequences of failing to address the issues raised.

Instead, JCB appears to have ignored much of the material from organisations aiming
to raise the profile of human rights issues within the company and receive a response.
The lack of constructive engagement with those who have presented serious human
rights concerns and the apparent unwillingness to examine the evidence is indicative of
a lack of commitment by the company to give effect to its human rights responsibilities.

Engaging with stakeholders® to assess human rights risks has become a key principle
under international standards applicable to all companies, including private companies.
The importance of stakeholder engagement is set out very clearly in UN Guiding
Principle 18:

In order to gauge human rights risks, business enterprises should identify and

assess any actual or potential adverse human rights impacts with which they

may 