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YEMEN'S IMMUNITY LAW: BREACH OF
INTERNATIONAL OBLIGATIONS

BACKGROUND TO THE IMMUNITY LAW

On 21 January 2012, the Yemeni authorities passed Law No. 1 of 2012 concerning the
Granting of Immunity from Legal and Judicial Prosecution (hereafter “immunity law”). The
law grants former President Ali Abdullah Saleh complete immunity from prosecution and
provides his associates with immunity from criminal prosecution for “politically motivated
acts” carried out during the course of their official duties. It was adopted following a power-
transfer deal that was brokered by the Gulf Cooperation Council (GCC) and signed on 23
November after negotiations that were facilitated by a UN envoy. Amnesty International is
concerned that the law will prevent victims of crimes such as torture, extrajudicial
executions, and enforced disappearances from accessing justice, truth, and reparation.
Amnesty International urges the Yemeni authorities to repeal the law and take any other
measure necessary to ensure that no official in Yemen, regardless of his or her rank or
affiliation, is immune from prosecution. It calls upon the international community, in
general, to support these appeals and the GCC, in particular, to withdraw its support for
immunity measures in Yemen.

Amnesty International has documented a series of incidents in Yemen in recent years that
may constitute crimes under international law, including torture, extrajudicial execution, and
enforced disappearances.! Since 3 February 2011, the brutal repression of protests calling
for reform have led to more than 200 protesters being killed and hundreds more being
injured after security forces and government supporters repeatedly used live ammunition and
other excessive and lethal force against largely peaceful demonstrations.? The track record of
Yemeni authorities in investigating allegations of serious human rights violations by the
security forces is very poor. It is not known what the outcomes were of investigations
announced into incidents of alleged violations during 2011. The Office of the UN High
Commissioner for Human Rights reported that the government was trying 78 persons
regarding the killings of protesters on 18 March 2011, but it was not clear how many, if any,
were members of security forces. The authorities have also generally failed to investigate the
massive human rights violations committed in previous years. These include serious
violations of human rights in the context of the unrest in the south of Yemen (against those
seen as secessionists); in the name of countering terrorism (against those accused of
belonging to or supporting al-Qa’ida); and in the context of the intermittent armed conflict in
the north between government forces and the Huthi rebel movement and, more widely, the
civilian population of the region.
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The following analysis demonstrates the status of the Yemen’s immunity law under
international law. It finds that, in effect, the immunity law constitutes an amnesty provision
for former President Saleh and all officials who have worked under him during his official
tenure. An amnesty for crimes under international law and grave human rights violations is
inconsistent with Yemen’s obligations under international treaties and conventions, as well as
in some cases, customary international law.

It has been repeatedly noted that impunity is the single most important factor contributing to
the persistence of grave human rights violations. The UN Working Group on Enforced or
Involuntary Disappearances has strongly argued that “perpetrators of human rights violations,
whether civilian or military, become all the more irresponsible if they are not held to account
before the court of law.”3 Amnesty International believes that the current process of
transition in Yemen should be based upon a strong foundation of justice, accountability, and
respect for international law, lest the human rights violations of the past be repeated.

YEMEN'S IMMUNITY LAW IS TANTAMOUNT TO AMNESTY

Yemen’s immunity law is construed to provide the then President Saleh with “complete
immunity” from legal and judicial prosecution. It also grants officials who have worked under
the former President — in “state civil, military and security agencies” —immunity from
criminal prosecution in connection with “politically motivated acts” carried out during the
course of their official duties, although it excludes “acts of terrorism” from this measure. The
law stipulates no temporal grounds, and therefore appears to be considered permanent. Since
the immunity provision permanently precludes prosecutions even after the officials have left
office, the law functions as an amnesty for former President Saleh and his associates.

Furthermore, the law neither provides a definition of “politically motivated acts” or “acts of
terrorism” and it is reasonable to suspect that the legislation may be applied to cases
concerning crimes under international law.

However, state officials who are responsible for crimes under international law should not be
protected by immunity in the domestic courts of the officials’ state, whether it is a functional
immunity attaching to official acts or a personal immunity attaching to the office or status of
the official. Already in 1947 the International Military Tribunal at Nuremberg rejected
immunity claims of officials in relation to their responsibility for crimes under international
law by concluding that “[h]e who violates the laws of war cannot obtain immunity while
acting in pursuance of the authority of the state, if the state is authorizing action moves
outside its competence under international law.”4

The International Court of Justice has emphasized in the Arrest Warrant case that “the
immunity from jurisdiction enjoyed by incumbent Ministers of Foreign Affairs does not mean
that they enjoy impunity in respect of crimes they may have committed [...] Jurisdictional
immunity [...] cannot exonerate the person to whom it applies from all criminal
responsibility.”® In upholding the claim to immunity from prosecutions of a serving foreign
minister, the Court declared that such immunity does not prevent “criminal prosecutions in
certain circumstances.”® Specifically, it declared that officials may “not enjoy criminal
immunity under international law in their own countries [emphasis added]” and thus may be
“tried by those countries’ courts in accordance with relevant domestic law.”’
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AMNESTIES FOR CRIMES UNDER INTERNATIONAL LAW ARE PROHIBITED

Amnesties for crimes under international law — genocide, crimes against humanity, war
crimes, torture, enforced disappearance, and extrajudicial executions — are considered to be a
violation of international law. Furthermore, amnesties for grave violations of human rights and
war crimes may also breach customary and treaty-based international law.

The prohibition of amnesties for crimes under international law and grave violations of human
rights is based on the explicit duty of states to investigate and prosecute such crimes as well
as on victims’ right to truth, justice, and reparations. UN Special Rapporteur Louis Joinet
stated that victims have the right to justice, which “entails obligations for the State: to
investigate violations, to prosecute the perpetrators and, if their guilt is established, punish
them.”8 Accordingly, “[almnesty cannot be accorded to perpetrators of violations before the
victims have obtained justice by means of an effective remedy.”® This view has been
reaffirmed in subsequent UN principles, including the Commission on Human Rights’
Updated Set of Principles on impunity. The report stated that, with respect to the victims’
right to justice, states have the obligation to “undertake prompt, thorough, independent and
impartial investigations of violations of human rights and international humanitarian law and
take appropriate measures in respect of the perpetrators.”10 Amnesties, “even when
intended to [...] foster national reconciliation,” cannot be applied to perpetrators of serious
crimes under international law.!!

Key international human rights treaties have made explicit the obligation of states parties to
ensure effective investigation and prosecution of the crimes as well as the victims’ right to
judicial remedy, truth, and reparations. These conventions and treaties include: the UN
Convention against Torture and other Cruel, Inhuman, or Degrading Treatment or Punishment
(Convention against Torture) (Articles 4.1, 4.2, 7.1, 14), the International Convention for the
Protection of all Persons from Enforced Disappearances (Enforced Disappearances
Convention) (Articles 3, 4), and the Convention on the Prevention and Punishment of the
Crime of Genocide (Genocide Convention) (Articles 1, 4, 5, 6).

The Human Rights Committee, in an authoritative interpretation of Article 2 of the
International Covenant on Civil and Political Rights (ICCPR) has confirmed that the ICCPR
provides for the duty to investigate and prosecute (Article 2).'2 Similar views have been
echoed in interpretations of regional human rights treaties, such as the American Convention
of Human Rights (Article 1.1),' African Charter on Human and Peoples’ Rights (Article
7),** and European Convention on Human Rights (Article 13).'5 The Universal Declaration
of Human Rights also provides for the right to an effective remedy by competent tribunals
regarding violations of fundamental rights (Article 8).

In addition, the obligation of states parties to investigate and prosecute grave breaches of the
Geneva Conventions has been established in international humanitarian law. '°

Any measures, including amnesties, which pre-empt prosecution of an offence that is

specified in such international treaties, are considered to be a violation of states parties’
obligations.
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Yemen is party to the ICCPR and Convention against Torture. Yemen has also incorporated
the Universal Declaration of Human Rights into its amended Constitution of 1994 (Article
6).1” Thus, the immunity legislation violates Yemen’s international obligations to investigate
violations of crimes under international law and other human rights violations, and where
there is sufficient admissible evidence, prosecute those who are allegedly responsible for the
crimes. The following section will discuss in detail obligations as well as victims’ right to
remedy arising from the ICCPR and Convention against Torture, in relation to the proposed
immunity law.

ICCPR

The Human Rights Committee has repeatedly concluded that the ICCPR obligates states
parties to investigate cases of summary executions, torture, and enforced disappearances;
bring those responsible to justice; and provide reparations for the victims.8 In General
Comment No. 20 on Article 7 of the ICCPR, the Human Rights Committee concluded that
“[s]tates may not deprive individuals of the right to an effective remedy, including
compensation and such full rehabilitation as may be possible.”19 In its Concluding
Observations regarding El Salvador, the Committee expressed:

[...] grave concern over the adoption of the Amnesty Law, which prevents relevant
investigation and punishment of perpetrators of past human rights violations and
consequently precludes relevant compensation. It also seriously undermines efforts to re-
establish respect for human rights in El Salvador and to prevent a recurrence of the
massive human rights violations experienced in the past. Furthermore, failure to exclude
violators from service in the Government, particularly in the military, the National Police
and the judiciary, will seriously undermine the transition to peace and democracy.” 20

The Human Rights Committee had raised concerns regarding the amnesty granted in 1994 to
civilian and military personnel for human rights violations committed during the civil war in
Yemen in May to July that year, stating that amnesty laws “contribute to an atmosphere of
impunity.”21 In relation to Haiti’'s amnesty law, the Committee expressed its concern stating
that “despite the limitations of its scope to political crimes” the amnesty provision might
impede investigations of allegations of human rights violations, such as summary and
extrajudicial executions, disappearances, torture and arbitrary arrests, rape and sexual assault
committed by members of the armed forces and security services.??

The Committee has reaffirmed this view regarding amnesty laws passed in other states,
including Chile,23 France,24 and Lebanon.?®

CONVENTION AGAINST TORTURE

The Convention against Torture also imposes an unambiguous duty to prosecute the acts
defined in the Convention as criminal. Article 4 states that states parties must “ensure that
all acts of torture are offences under [their] criminal law,” and establish jurisdiction over acts
specified by the Convention under particular circumstances. These offences must also be
made “punishable by appropriate penalties” which take into account the gravity of the act.

The express duty set forth by the Convention against Torture to institute domestic criminal
proceedings, or extradite the suspect when requested by another state party, precludes states
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parties to the Conventions from enacting or applying amnesty laws to the crime of torture. In
its third periodic review of Peru, the Committee against Torture has expressed concerns over
the use of amnesty laws “which preclude prosecution of alleged torturers who must,
according to articles 4, 5, and 12 of the Convention, be investigated and prosecuted where
appropriate.”26 The Committee recommended that “amnesty laws should exclude torture
from their reach,” without citing any extenuating circumstances under which exceptions
could be made.?” The Committee has criticized amnesty laws in other States as well,
including Senegal,28 Croatia,?® Kyrgyzstan,30 and Azerbaijan.31

Furthermore, amnesties for torture in armed conflicts constitute a violation of customary
international humanitarian law. The International Committee of the Red Cross (ICRC) stated
“state practice establishes this rule as a norm of customary international law applicable in
both international and non-international armed conflicts.”3? The International Criminal
Tribunal for the former Yugoslavia (ICTY) echoed this view by stating that an amnesty for
torture would be “internationally unlawful.”33

UN AND THE IMMUNITY LAW

The power-transfer deal which led to the immunity law was facilitated by the UN Secretary-
General’s Special Adviser, Jamal Benomar. Benomar's involvement in the deal directly
contradicts the UN’s policy against amnesties for crimes under international law and grave
violations of human rights. Specifically, a UN Secretary-General’s directive explicitly
prohibits brokering peace agreements which grant immunity for crimes under international
law.3* The Secretary General’s report The Rule of Law and Transitional Justice in Conflict
and Post-Conflict Societies clearly states that “United Nations-endorsed peace agreements
can never promise amnesties for genocide, war crimes, crimes against humanity or gross
violations of human rights.”35

Benomar has subsequently criticized the immunity law, arguing that the immunity law
neglects the “rights of victims”. Benomar further noted that “the UN in principle stands
against this type of blanket immunity.”36

UN Security Council resolution 2014 on Yemen, adopted on 21 October 2011, sends
conflicting messages regarding the UN’s position on amnesties for crimes under international
law and grave violations of human rights. While the resolution stresses “the need for a
comprehensive, independent and impartial investigation consistent with international
standards into alleged human rights abuses and violations, with a view to avoiding impunity
and ensuring full accountability,”37 it simultaneously reaffirms its support for “the
engagement of the Gulf Cooperation Council”3® and its view that the implementation of “a
settlement agreement on the basis of the Gulf Cooperation Council initiative is essential”3?
for political transition in Yemen, and “calls on all parties in Yemen to commit themselves to
implementation of a political settlement based upon this initiative.”4° According to the text
of the law, Article 3 of the initiative required the Yemeni parliament to pass legislation
granting “the President of the Republic and those who worked under him during his rule
immunity from legal and judicial prosecution”. Support for an agreement based on an
initiative containing such a provision and commitment to ensuring accountability for grave
human rights violations are mutually exclusive.
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Other UN officials have publicly criticized the immunity law and urged Yemeni law-makers to
repeal the provision. Specifically, the UN High Commissioner for Human Rights Navi Pillay
has stated in relation to the immunity law that:

“International law and the UN policy are clear on the matter: amnesties are not
permissible if they prevent the prosecution of individuals who may be criminally
responsible for international crimes including war crimes, crimes against humanity,
genocide, and gross violations of human rights.”*!
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ANNEX

LAWNO. 1 OF 2012 CONCERNING THE GRANTING OF IMMUNITY FROM LEGAL AND
JUDICIAL PROSECUTION 42

In the name of the people,
The Vice President of the Repubilic,

Having consulted the constitution of the Republic of Yemen and provisions of the
Presidential decree issued in Law No. 13 of 1994 on penal procedures;

Upon considering the provisions of Article 3 of the Gulf Cooperation Council (GCC) initiative
that made it incumbent upon the Parliament, including the opposition, to pass laws that
grant the President of the Republic and those who worked under him during his rule
immunity from legal and judicial prosecution;

Pursuant to Article 9 of the implementation mechanism of the GCC initiative that made it
mandatory for all parties to take necessary measures to ensure that the Parliament passes
laws and other pieces of legislation needed to allow the complete implementation of
commitments pertinent to guarantees under the GCC initiative and implementation
mechanism thereof — which was signed in Riyadh on 11 November 2001 — under the
auspicious patronage of His Majesty The Custodian of the Two Holy Mosques, King Abdullah
Bin Abdul-Aziz Al Saud, and in the presence of foreign ministers of the GCC countries,
ambassadors of the permanent member states of the Security Council and the ambassador of
the European Union accredited in Yemen, the ambassador of the USA in Riyadh, the GCC
Secretary General and the UN Secretary-General’s special representative, Mr Jamal Benomar;

Adhering to the provisions of Article 4 of UN Security Council resolution 2014, dated 21
October 2011, that calls on all parties in Yemen to commit to the implementation of a

political settlement that is based on the GCC initiative;

Having been keen on involving all segments of the Yemeni people in the development and
progress of the country;

Seeking to contain all views and opinions that emanated from the internal crisis that lasted
throughout the previous period and the aftermath thereof;

Aiming at demonstrating the spirit of genuine tolerance within the collective consciousness
and conscience of the Yemeni people;

Considering the requirements of the best national interest; and
Upon obtaining the approval of the Parliament,

has decided that the following law be hereby issued:
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Article (1): Brother*® Ali Abdullah Saleh, President of the Republic, shall hereby be granted
complete immunity from legal and judicial prosecution.

Article (2): Immunity from criminal prosecution shall apply to the officials who have worked
under the President — in state civil, military and security agencies — in connection with
politically motivated acts carried out during the course of their official duties; immunity shall
not apply to acts of terrorism.

Article (3): The national reconciliation government shall submit a draft law or draft laws to
the Parliament with regards to national reconciliation and transitional justice — in accordance
with what is provided for in Article 21(c) of the GCC initiative implementation mechanism —
with the purpose of advancing national reconciliation and transitional justice as well as to put
in place the necessary measures to ensure that violations of human rights and the
humanitarian law will not be committed.

Article (4): This law shall be deemed an act of sovereignty, and it shall not therefore be
repealed or contested.

Article (5): The provisions of this law shall apply to acts carried out throughout the reign of
President Ali Abdullah Saleh, up to the date it is issued.

Article (6): This law shall enter into force as of the date it is issued and it shall be published
in the official gazette. The provisions of this law shall be interpreted in line with the GCC
initiative and its ensuing implementation mechanism as well as with UN Security Council
resolution 2014.

Issued at the Presidency of the Republic, Sana’a

On 27 Safar 1433 Hijri

equivalent to 21 January 2012

Abd-Rabbu Mansour Hadi

Vice President of the Republic.
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