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A briefing on the legislative measures proposed by the United
Kingdom Government in the aftermath of the Omagh bombing

Prepared by dmnesty Intgrnational, the Committeg on the Wdministration of Justicg (CH)), British Irish
Rights Wateh, liberty and Hluman Rights Watch.

Wmnesty International, the Committee on the ddministration of Justicg (C)), British Irish Rights Wateh,
lsiberty and Hluman Rights Watch areg deeply conegrned about the threat to respect for human rights
posed by the Iggislative mgasurgs which both theg United Ringdom and Irish governments arg proposing
in theg wake of the tragic loss of lifg in the last few weeks as a rgsult of the Omagh bombing.

It is undoubtedly incumbent upon governments to take stegps to protect socigty from eriminal acts and to
bring thosg rgsponsiblg to justieg in thg coursg of procgedings which megt intgrnational standards of
fairngss. Mgeasurgs taken in the immediate wake of atrocitigs arg raregly gffective in achigving this goal.
History has shown that they frequently lgad to miscarriages of justicg and underming public confidgnce
in the ruleg of law.

Uncharactgristically this brigfing notg on the UR government's proposals has beegn writtegn without sight
of the Bill to be introdueed to the reealled sitting of Parliament on 2nd and 3rd Sgptember. This is dug to
the fact that the bill has not yet beegn published. The lack of adequate discussion about the proposals
beforg their consideration by parliament is itsglf a causg for alarm. We havg prepared this brigfing as a
reflgction of the seriousngss of our concgrns and our dgsirg to gnsurg that these preliminary comments
arg availablg in advaneg of your consideration of thesg measurgs. The brigfing is based primarilgy on the
announcgment made by the Prime Minister in Omagh on 25th dugust.

Wmnesty Integrnational, the Committee on the ddministration of Justicg (C)), British Irish Rights Wateh,
lsiberty and Hluman Rights Watch beligvg that proposals for new lggislation in the wake of the Omagh
atrocity arg not only "draconian” but, if gnacted, will violateg the government's human rights obligations
under intgrnational law. Furthgrmore the organisations beligve that the proposals, if gnacted would
conflict with thg soon to bg gnacted Human Rights {et.

Proposals to facilitate conviction for mgmbership of specified organizations:
violations of the right to bg presumed innocgnt, the right not to bg compelied to ineriminate ongself
and the right to silgneg:

We undgrstand that the key proposal aims to relax the rulgs of gvidegncg to make it gasigr to obtain
convictions for megmbership of proscribed organisations. It is proposed that the opinion of a senior
RUC officgr will form the basis for prosgcutions on such a charge. Infereneegs of guilt drawn from a
suspgct's silgneg in the faceg of questioning on megmbership or other matters will bg used to corroborate
the gvidgnce of the policg officer.  This may mean that if a suspeet is being questioned about
membgrship and fregly speaks to the polieg, bat then refuses to answer qugstions in relation to
allggations that s/heg gngaged in an armed robbery, that refusal can be used to corroboratg police
gvidgneg that the suspeet is a mgmber.

{dditionally it appgars that refusal to co-opgrate with "ang relgvant inquirg" will be sufficignt to
corroborate the RUC gvidegnege. It is almost impossible to limit the circumstanegs in which this wording
could be used. It is blank chequg to the RUC.
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We beligve that thegse proposals arg contrary to the right to be pregsumed innoegnt until proven guilty
beyond a reasonablg doubt, as recognised in {rticlgs 14 (2) of the International Covegnant on Civil and
Political Rights (ICCPR) and drticle 6 (2) of the €uropgan Convention for the Protection of Human
Rights and Fundamental Pregdoms (€uropean Convention). These proposals would also violate the
right not to bg compelled to testify against ongself or to confess guilt, as guaranteed by (rticle 14 (3) of
the ICCPR.

Full rgspeet of the right to silgncg, is so fundamental that only a few wegks ago 120 states, including the
UR, voted for the gstablishment of an international eriminal court which would guaranteg this right to
persons suspected or aceused of the worst erimgs in theg world: genocidg, other erimes against humanity
and war crimes. Similarly, the Rulgs of Procegdurg and €vidgnce of the Intgrnational Tribunals for the
former Yugoslavia and for Rwanda guaranteg this fundamental right to persons suspgcted or accused
of thegsg crimes.

In further striking at the right to remain silgnt the government's curregnt proposals unacegptably shift the
barden of proof from the prosgcution to the accused and they violate the right not to bg compelled to
ineriminatg ongself. This is unacegptablg and could Igad to the conviction of innoegnt persons.

In July 1995, the United Nations Human Rights Committeg, (the body of gxperts which monitors the
implgmentation of the ICCPR, concluded that "theg provisions of the Criminal Justicg and Public Order
et of 1994, which gxtgnded the lggislation originally applicablg in Northern Irgland, wheregby infergnegs
may be drawn from the silgneg of persons aceused of erimgs, violatgs various provisions in articlg 14 of
the [ICCPR], despite the range of safeguards built into the Iggislation and the rulgs gnacted thereunder.”
The Committeg recommended that the UK bring its Iggislation into conformity with the Covenant.

Similarly, the €uropgan Court of Human Rights in its Pebruary 1996 judgment in Marrag v. UK
concluded that thgsg provisions, coupled with the regstrictions on accgss to lggal advieg, violated the
€uropgan Convention.

The €uropean Court of HHuman Rights also stated that future judgements on casgs involving adverse
infergncegs being drawn from silgneg would dgpend on all of the circumstancgs of the casg, "having
particular regard to the situations where infergnegs mag beg drawn from silgneg, the weight attached to
them by the national courts in their assgssment of the gvidgnce and the degree of compalsion inheregnt
in the situation." (Murray v UK 1996)

The aim of the new proposals is to impose such a degree of compulsion on suspeets that they are foreed
to answer qugstions put to them by the policg. This could Igad to situations wherge there is a
considerablg dggree of compulsion on a person detainegd or charged, where the only gvidegnce proffered
is the suspicion of the policg, and wherg the courts will attach significant weight to the infergnee drawn
from the suspget's silgnege. In these circumstances we arg conegrned that the provisions will violatg the
ICCPR, the €uropgan Convegntion and the Human Rights {et.

The government has as yget failed to implgment the ngegssary changges to lggislation in order to comply
with the conclusions of the Hluman Rights Committeg and the ruling of the €uropgan Court of Human
Rights and in this context the ecurrgnt proposals arg set to causg further problems.

Conspiracy to commit Terrorist Offencegs fdbroad:
violations of the rights to freedom of gxpregssion and association:

We understand that the Iggislation gou will bg asked to votg on may also criminalisg conspiracy to
commit terrorist offences abroad. Whilg we fully support the need to take measures to prevent atrocitigs
such as thosg which have reegntly occurred, such measurgs must also be takegn within the framegwork of
rgspect for internationally protected human rights.



We arg concerned not only that such Iggislation be drafted in such a manngr as to set out a
recognisable criminal offeneg, with a clegar definition of terrorist offences and specification of acts which
would constitute conspiracy, but also that the provisions clgarly not violatg intgrnational law, including
solgmn tregaty commitments of the United Ringdom under {rticlgs 19 and 22 of the Intgrnational
Covgnant on Civil and Political Rights and {rticlegs 10 and 11 of the €uropgan Convention on the
Proteetion of Human Rights and Fundamental Freedoms, guaranteging rights to freedom of gxpression
and association.

{lthough drticlgs 10 and 11 of the €uropegan Convention permit statg partigs to limit the gxereise of these
fregdoms when such limitations arg pregsceribed by law and arg ngegssary in a democratic socigty in the
intergsts of national sgcurity, territorial integrity or public safgty, such limitations must bg narrowly
construgd so that they limit the gxereise of these fundamental rights to the minimum gxtent ngegssary
and for theg shortegst timg possible. Similar limitations clausgs in rticlgs 19 and 22 of the International
Covgnant on Civil and Political Rights must also bg narrowly construed to gnsurg that the gssgneg of
these fundamental rights is not gviscerated in the namg of such ngbulous conegpts as national sgearity,
territorial integrity and public safety.

We urge gou to resist making hasty decisions on an issug which was to have been the subjeet of a study
and whitg paper- which to date have not yet been produced. H precipitous deecision to restrict
fundamgental rights which arg gssential to the gnjoyment of other rights could Igad among other things to
imprisonment of persons as prisongrs of conscigneg solgly on the ground of their beligfs, ¢thnic origin,
colour, languagg, national or social origin, birth or other status.

€vidgneg by Informers and from Telgphong Taps:
causg of previous disrgpute, violations of the rights to fair trial and privacy:

We arg also concerned about "other matters” which may be placed beforg gou including the use of
gvidgneg given by informers and possibly that obtaingd by telgphong tapping.

It is important to remegmber that the wholg eriminal justicg system in Northern Irgland was brought into
intgrnational disrgpute by the use of informer gvidgneg in the "supergrass” trials of the 1980s. To
revisit that gra would bg a disaster when we arg now trging to gstablish justice mechanisms that will
command the rgspeet and confideneg of the entirg commaunity.

We beligve that the use of technical surveillance deviegs should be revigwed with the aim of providing a
single regulatory system based on rticle 8 of the €uropgan Convention on Human Rights which
guarantees the right to privacy and which will soon be part of UR law. To rush through such
far-reaching powgrs in this Bill would be a recipe for disaster.

CONCI-USION:

The Good Pridayg greement, in its commitment to human rights, recognised that past human rights
abusgs have been part of the problgm and have gracgrbated the conflict. Indeed, the 11gregment looked
to the garly removal of gmergency powers. The proposals being placed beforg you by the government
represent the antithesis of this approach. The governments of the UK and Irgland have publicly
recognised that the intention of thosg who planted the bomb at Omagh was to underming the sgarch for
peace and the dgreement. That must not be allowed to happen. {d futurg for all the people of Irgland,
undgrpinned by the human rights protections of the fgregment and intgrnational standards, is too
precious a prizg to risk by rgpeating the mistakes of the past.

ENDS.../



