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PREFACE

The Amnesty International Report on Pakistan is based on the findings of
an Amnesty International delegation which visited Pahistan in 1976 and
on subsequent research covcring the perice up to 31 January 1977.
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The delegates met the members of the Special Tribunal in Karachi RECOMMENDATIONS ARISING OUT OF AN AMNESTY INTERNATIONAL REPORT BASEDand, on 10 May 1976, one of the mission delegates attended the trial ON A MISSION TO PAKISTAN SUBMITTED TO HIS EXCELLENCY THE PRIME MINISTERproceedings before the Special Court in Hyderabad Central Jail. OF PAKISTAN

Mindful that the Pakistan government faced a grave political crisis in
1971, which resulted in the traumatic separation of one wing of the
country, and also that there have been instances of civil disturbance
in recent years in Pakistan's two western most provinces, Amnesty Inter-
national remains concerned about the detention, trial process and
treatment of many political prisoners held, for the most part, under
emergency laws which continue under the proclamation of a state of
emergency. We therefore make the following recommendations:

I. The specific political problems arising out of the 1971 war and
subsequent events in Baluchistan and the North West Frontier Province,
referred to in this report, have resulted in a number of special
measures being taken by the central authorities for the trial of
political prisoners outside the ordinary criminal procedure. Amnesty
International realizns that governments may be obliged to take steps to
ensure the safety and security of the state when faced with a public
emergency. These may include provisions for a speedy means to try offences
committed in furtherance of such serious acts as sabotage, subversion
and terrorism. But we are deeply concerned about the ensuing curtailment
of civil liberties and the deviations from normal procedural safeguards
which these special measures entail.

The increased use of special tribunals established under the
Defence of Pakistan Rules (part of emergency law) to try persons for what
often appears to be no more than the exercise of the right of freedom of
speech and expression, means that political prisoners can be tried in
prison, that the trial can be held in camera, that different rules of
procedure apply and that prisoners cannot benefit from bail or other
orders of interim relief otherwise granted by the courts (see pages
42 to 45). In the case of special courts constituted under the
Suppression of Terrorist Activities Act of 1975, we believe that the
special procedural rules, the change in the burden of proof and the
denial of the right to be granted bail constitute similar serious devi-
ations from the normal legal process (see pages 46 to 48).

Ultimately, important procedural safeguards are denied to oppo-
sition leaders, many of them members of the former National Awami Party,
on trial before a special court in Hyderabad, instituted under the
provisions of the Criminal Law Amendment (Special Court) Act of 1976
and held under circumstances which are far from satisfactory (see pages
57 to 59 and appendix B).

We believe that these special legal provisions applied to political



prisoners constitute a serious deviation from the legal safeguards (b) We therefore submit that original constitutional safe-applicable in ordinary law and, as such, discriminate against political guards laid down in Articles 179, 180, 192 and 195, asprisoners. Like other prisoners, political prisoners should be tried by unamended, be completely restored.the fully independent courts in accordance with longstanding and well-
established judicial procedures. Trial in an open court with full access
to the public and the press should at all times be guaranteed. III. Preventive detention forms an integral part of Pakistan law.

Political prisoners can be detained without trial both under ordinary as
well as emergency legislation. Of the preventive detention laws now inWe therefore res ectfull suhmit that the government consider force within the constitutional framework of Article 10, the Defence of

introducing legislation for the abolition of the special tri- Pakistan Rules - part of emergency law - are those most widely applied tobunal procedure under the Defence of Pakistan Rules and the detain political prisoners without trial. Detention under the DPRrepeal of the Suppression of Terrorism (Special Court) Act 1975 continues and any person held under its provisions, or under those of anyand the Criminal Law Amendment (Special Court) Act of 1976. other law providing for preventive detention, is denied the right of
habeas corpus under the provisions of the Code of Criminal Procedure.

II. Whereas the creation of these special provisions for trying political
prisoners has already reduced the power of the ordinary courts (see pages On the basis of humanitarian and legal considerations, Amnesty Inter-
41 to 49), recent constitutional amendments (and the Fourth and Fifth national opposes the use of preventive detention for political purposes.Constitutional Amendments in particular) have limited the jurisdiction of
Pakistan's esteemed judiciary by withdrawing from the higher courts its
power to grant bail or issue orders for interim relief to any persons on We therefore respectfully submit that the government considertrial or convicted by a special court or tribunal. In the case of pre- revoking all provisions for the preventive detention ofventive detention, the courts are prevented from issuing writs of political prisoners, such as those laid down in the Defencehabeas corpus as provided for in the Criminal Procedure Code. We believe of Pakistan Rules, the Maintenance of Public Order Ordinancethat these amendments have deprived the higher judiciary of their and other laws mentioned in this report, whether in force underprincipal means of effectively and speedily remedying violations of emergency or ordinary legislation.individual liberties (see chapters 2 and 3).

IV. Amnesty International has received some allegations of ill-treatment ofPending prompt abolition of the special provisions mentioned under political prisoners in the past, particularly during the period they wereSection I above: held in police custody. Although the Amnesty International delegation was
not in a position to verify most of the allegations of ill-treatment sub-
mitted during its Mission, it did obtain the signed statements of seven(a) We therefore respectful' submit that the government immed- defendants made in a special court. These have been attached to this reportiately introduce legislation to restore full powers to the (see appendix C). The allegations include severe beatings, threats ofhigher courts to grant bail, issue orders prohibiting the execution, insertion of chilis in the anus and threats to maltreat prisoners'imposing or suspending of detention, issue other orders for families. Some accounts of prisoners' ill-treatment continued to reachinterim relief, as well as issue writs of habeas corpus, as Amnesty International after the mission had taken place. In one recent case,earlier provided for in Article 199 of the constitution and the Supreme Court of Pakistan has expressed its shock at the behaviour of theunder the Criminal Procedure Code. Such powers should apply officials of the agency responsible for maintaining law and order. Theto all prisoners, whether held in preventive detention, reports received so far seem to reveal a pattern of police intimidation inawaiting trial or convicted by special courts or tribunals. order to obtain confessions from "suspects" after arrest.

Amnesty International, although encouraged by repeated governwent The Fundamental Rights Provisions in the Pakistan constitution providedeclarations of belief in an independent functioning of the judiciary, has that:
noted that the Fifth Constitutional Amendment has limited the constitutional
safeguards for an independent judiciary. Constitutional provisions for the
appointment of the chief justice on the basis of seniority and guaranteeing "No person shall be subjected to torture for the purpose ofsecurity and tenure of office no longer apply. We believe that these were extracting evidence" (Article 14 (2) of the constitution).important prerequisites for the effective functioning of an independent
judiciary;

Amnesty International is not satisfied that the provisions in Pakistan
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law prohibiting torture have proved adequate to protect prisoners from
ill-treatment after arrest. We suggest the following recommendations in line
with the provisions of the UN Declaration on Torture (resolution 3452
(XXX) of 1975, Declaration on the Protection of All Persons from being sub-
jected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment):

Chapter 1

INTRODUCTION

1.1 Amnesty International's concern with human rights issues in Pakistan

We respectfully submit that the government make legal
provisions for any person who has been arrested to be
permitted immediate access to a lawyer, that members of the
family should be notified of the arrest and should be allowed
access to the prisoner within 48 hours of the arrest, and that
visits should continue regularly throughout the detention
period. We would also recommend that impartial investigation
procedures be instituted to deal with complaints of police
excesses and allegations of ill-treatment. In order to ensure
its independence, the investigating body should be composed
of high court judges.

Amnesty International has worked for the release of "prisoners of
conscience" in Pakistan ever since it received reports of their imprison-
ment under the provisions of martial law and states of emergency which
have been in force during the last two decades. Cases of political
prisoners were taken up in West as well as East Pakistan, where advocates
of a greater provincial autonomy faced imprisonment and trial under the
provisions of such special legislation.

We further submit that in all cases where allegations of
torture have been made by the accused and a conviction has
followed by special court (such as in the cases mentioned in
appendix C), the government order a retrial before an ordinary
criminal court, whose decisions would be subject to the normal
rules of appeal, and where the ordinary practice of granting
remission of sentence is retained.

Following the direct elections of December 1970, war broke out in
East Pakistan finally resulting in the creation of the independent state
of Bangladesh. In West Pakistan, a civilian government came to power
under which Pakistan acquired, in 1973, a democratic constitution drafted
by a directly elected general assembly. However, the state of emergency,
proclaimed on 23 November 1971, shortly before the outbreak of the
Bangladesh War, remained in force. Amnesty International continues to
receive reports that the emergency provisions are being used for the
arrest - sometimes on a large scale - and harassment of government critics.
Many journalists (including editors), trade unionists, leaders and
members of both left and right-wing opposition and even on occasions
members of the Bar and judiciary have been detained apparently for
political reasons.V. During its mission, the Amnesty International delegates received many

reports of harassment of political opponents, and members of their families.
Political leaders, both of the government and of the opposition, have
alleged that attempts have been made to assassinate them. In addition, there
have been reports that opposition politicians and members of their families
have disappeared, in some cases after being kidnapped (see chapter 6). Amnesty
International does not know of any occasion on which the government has re-
sponded to public demands for a judicial inquiry into such incidents and re-
mains unconvinced by the official explanation of such disappearances given to
members of the mission.

After the collapse in 1973 of the constitutionally elected opposition
governments in the provinces of Baluchistan and North West Frontier Province,
demands for a greater degree of provincial autonomy led to increasing civil
unrest and intervention by the armed forces in Baluchistan. Large scale
arrests of political activists followed (see chapter 5).

We therefore respectfully submit that a full-scale judicial
inquiry be instituted whenever a well-substantiated report
reaches the government, which allenes that politicians or
members of their families are beiit hacassed or that politicians
have disappeared. The findings of such an inquiry should be
made publicly available Amnesty International also calls upon
the government to make p_Jlic any available information on the
cases of disappeared politicians who have been mentioned in
this report.

Measures taken by the authorities reportedly include
harassment both of government critics and of members of their families (see
chapter 6). Attempts by the government to intimidate lawyers and, in a few
cases, members of the judiciary, were also reported. Of particular concern
was the more recent practice of trying political prisoners before special
tribunals and courts set up under special and emergency legislation (see
chapter 4).

Against this background, the International Executive Committee of
Amnesty International asked its delegates to establish the pattern of political
hmprisonment in Pakistan and to pay particular attention to the legal process
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under which political prisoners are detained and tried, and to assess its
compatibility with those articles of the United Nations Covenants on
Human Rights which are the specific mandate of Amnesty International.

But numerous political prisoners are kept in detention who have no
means or opportunity to file habeas corpus petitions, or are denied the
right to do so. Moreover, as this report will show, the Attorney
General's figure disregards the apparently increasing number of political
prisoners arrested on specific charges triable before special courts and
and tribunals set up under special and emergency legislation, such as
the Defence of Pakistan Rules. Political prisoners may even be held on
specific charges of having committed offences punishable under the
Pakistan Penal Code, without, however, heing brought to trial (see chapter
4).

Included in the largest trial of political prisoners now in progress
are the former leader of the opposition in the National Assembly and the
opposition leader in the Senate. It is being conducted inside Hyderabad
Central Jail. The majority of those on trial belong to the National Awami
Party(NAP), Pakistan's largest opposition party until its dissolution by
the government on 10 February 1975. The Supreme Court of Pakistan sub-
sequently upheld the government's order, a decision which was criticized
by some prominent members of the legal profession to whom the Amnesty
International delegates spoke.

The Attorney General has recently explained the great disparity in
figures (quoted here) by stating that the vast majority of the 38,000
prisoners mentioned in the Economist report are not political prisoners:

The NAP was the first party to be dissolved by the present government.
This report deals at some length with the government's order and the Supreme
Court's judgement, since the government's decision, immediately followed by
mass arrests of party members, finally resulting in the present trial of the
party's leadership, seems to constitute a significant precedent (see chapter
5 and appendix B). The observations made about the NAP and the trial of its
leaders may be relevant to the trials of other opposition figures, some of
whom were brought to court after the mission took place and whose trial the
delegates could not attend.

"Nonetheless I made inquiries from the Sind novernment and
found that, in reply to a question asked in the Assembly,
the Chief Minister had stated that about 36,000 persons
had been arrested under the security proceedings of the
Criminal Procedure Code under its sections 107, 109 and 110.
These were not political prisoners. These were persons who
were likely to indulge in breach of peace or had no ostens-
ible means of livelihood and were called upon by the
Magistrates to furnish security for keeping peace or to
be of good behaviour".

(Amnesty International Exposed - Yahya Bakhtiar,
Attorney General for Pakistan Addresses Meeting of
Advocates, Lahore, October 28, 1976, Ministry of
Information and Broadcasting, Government of
Pakistan, Islamabad.)

As a result of the political developments, there were a number of
allegations of ill-treatment of prisoners in police custody, particularly in
the provinces of Baluchistan and the North West Frontier Province (see
chapter 6). In the time available to them, the mission delegates were not
able to investigate the majority of these reports; however they did obtain
copies of signed statements alleging that prisoners convicted by special
courts had been ill-treated.

Numbers

The figures from the Sind Chief Minister, to which the Attorney
General here refers, were announced in the Sind provincial assembly and wer
reported in The Leader, Karachi, of 14 November 1975. This report states:

Estimates of the numbers of political prisoners held at any one time vary
widely: on 10 December 1975, the Attorney General of Pakistan stated that
there were nine political prisoners in Pakistan - the figure was given in
reply to an unofficial estimate of as many as 38,000 published in the
29 November 1975 issue of the British magazine, the Economist.

So far as is known, the figure given by the Attorney General relates
only to "political detainees", that is, to those held in preventive detention
for state security reasons, and of this group only to those persons who had
filed habeas corpus petitions on political grounds in the high courts.

"The number of persons detained in the province of Sind
under the Defence of Pakistan Rules in 1972, 1973 and
1974 was 1006 and those detained under the preventive
detention laws (other than DPR) was 30,166 in 1972,
34,547 in 1973 and 36,279 in 1974. ... According to
the reply, in 1972 out of a total 172 persons
detained under the DPR in Hyderabad district topped the
list with 123. Karachi district was number two with 42
persons detained under DPR. In 1973 the number of
persons detained in Karachi was 504 and Hyderabad was
number two with 204 persons. In 1974, 330 persons were
detained throughout Sind out of which 210 persons were
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detained in Karachi". (The Leader, Karachi, 14 November 1975.)
to a report in Dawn:

It may well be true, as the Attorney General suggests, that the large
number of prisoners referred to here as "detained under the preventive
detention laws (other than DPR)" are indeed being held under the security
provisions of the Criminal Procedure Code. However, even though the figures
for 1975/1976 are not yet available, it is clear from the same statistics
that every year hundreds of prisoners have been arrested and kept in pre-
ventive detention under the Defence of Pakistan Rules for what Amnesty
International believes to be political reasons (see chapter 4). It should
be noted that the figures quoted in The Leader relate only to the province
of Sind and do not include preventive detention figures for the other three
provinces, including the Punjab, the most heavily populated Pakistan pro-
vince where there is a vocal opposition. As far as Amnesty International
knows, no official figures have been published on the numbers held in pre-
ventive detention in the other three provinces.

"When his (that is, the Chief Minister's) attention was
drawn to the arrests of a number of workers of Tehrik Istiqlal,
Jammati-Islami and Muslim League, Mr Jatoi directed the
Provincial Home Secretary to produce to him by today the
case files of such workers". (Dawn 15 January 1977.)

Since the majority of prisoners kept in preventive detention are
usually so detained for only relatively short periods of time, and as par-
ticulars about imprisonment of less well-known political prisoners rarely
reach Amnesty International, it is very difficult to give a precise figure
for the number of political prisoners in preventive detention at any one
time. Amnesty International estimates that every year hundreds of prisoners
are arrested and held without trial.

The Pakistan press continues to publish reports about the arrest of
political workers, students and trade unionists of all political persuasions,
under the Defence of Pakistan Rules and under Article 16 of the Maintenance
of Public Order Ordinance, both emergency laws providing for preventive
detention (see chapter 4). The following are some recent examples from
different provinces:

Political prisoners held on specific charges triable before special
courts or tribunals set up under emergency legislation, or those held on
suspicion of having committed criminal offences punishable under the
Pakistan Penal Code (without, however, being brought to trial), may face long
periods of imprisonment.

"ISLAMABAD, June 25: The National Assembly was today
informed that MNA Abdul Khaliq Khan (NDP-Mardan) had
been arrested under the Maintenance of Public Order
Ordinance". (Dawn, 26 June 1976.)

Precisely how many prisoners in the whole country are awaiting trial
before special courts and tribunals is not known, but the chairman of the
special tribunal in Karachi (dealing with the cases in the province of Sind)
told the Amnesty International delegation at the time of their visit that
400 prisoners were awaiting trial before the tribunal. The special court in
Hyderabad is at present trying the cases of 55 prominent political figures;
and at least 100 political cases are thought to be pending before the re-
maining three special courts in the other provinces. On the basis of these
figures, Amnesty International estimates that the total number of political
prisoners awaiting trial or being tried by special courts and tribunals in
Pakistan is approximately 1,000.

"Prof Abdul Ghafoor Ahmed, MNA, yesterday criticized
the arrest of the President of the Punjab University
Students Union, Mr Masood Khokhar, under DPR "
(Dawn, 11 August 1976.)

"Thirty four employees of Dadu Sugar Mills, Pyaro
Goth, were arrested yesterday under the Defence of
Pakistan Rules, Deputy Commissioner of Dadu said
here yesterday". (Dawn, 5 January 1977.)

And, after a government announcement that elections were to be held,
opposition leaders visited the home of the Chief Justice Minister of Sind to
discuss, among other things, the detention of political workers. According

To thesefigures should be added the number of political prisoners
detained in connection with the events in the North West Frontier Province and,
particularly,Baluchistan (see chapter 5). The opposition National Awami Party
estimated in the Summer of 1974 that 7,000 of its members were detained for
political reasons in the two provinces, but this number is now thought to be
considerably lower. (The mission delegates could not obtain a precise esti-
mate from the opposition party since their leaders are all on trial in the
"Hyderabad Conspiracy Case" - see chapter 5). But other political groups in
Baluchistan claim there are many political prisoners detained as a result of
the civil disturbances in the province. The Baluchistan People's Liberation
Front (BPLF), now engaged in armed warfare in the province, reckons that
between 5,000 and 6,000 supporters are being held in Baluchistan. Since the
delegates were not in a position to visit the area, these figures could not
be verified.
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The above figures indicate that the scale of political imprison-
ment in Pakistan is large and that there are at least several thousand
political prisoners kept in various parts of Pakistan under different
legal charges.

therefore, is devoted to current legal issues which are directly related
to the independence of the judiciary and the freedom of lawyers to exercise
their profession without interference, particularly when it concerns the
protection of fundamental rights.

1.2 Main findinss of the Amnesty International mission

Amnesty International fully subscribes to the statement made by the Attorney
rieneral at the Pakistan jurists Conference, held in Februar: 1974 in
Karachi, that "the rule of law has been restricted in its scope by the
emergency". Indeed, Amnesty International feels that the continuation of the
state of emergency has largely been responsible for a serious erosion of
fundamental freedoms in Pakistan, which has hindered the judiciary and the
Bar from upholding the rule of law. This process is clearly illustrated
by the following steps taken by the government:

The recent amendments to the constitution of Pakistan
which aim to increase the powers of the executive at the
expense of the judiciary in natters teintineL to hnflan
ri7Ls. (sec% chnnter 7 or n 1oscr;nt;on (pc Cie
nmendments.'

The establishment of special courts and tribunals under
special and emergency legislation in recent years has reduced
the role of the ordinary judicial machinery. Trials before
such courts imply that the accused no longer enjoy the pro-
tection of the normal rules and provisions applicable in
criminal cases, designed to assure the highest dertree of
fairness and objectivity. (see chantersi! and S.)

Efforts, both direct and indirect, to intimidate genhers of
the judiciary and to reduce their independence. (see chapter 1.)

The harassment, including occasional arrest, of some
lawyers who defend political prisoners. (see chapter 3.)

In a situation where civil and political rights are under constant
threat of curtailment, the role of the legal profession assumes crucial
importance in upholding the rule of law. A significant part of this report,
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Chapter 2

THE CONSTITUTION AND FUNDAMENTAL RIGHTS

2.1 General

time to dissolve Pakistan's main opposition party, the National Awami
Party - see chapter 5).

The present Pakistan constitution came into force on 14 August 1973.
Unlike its predecessors of 1956 and 1962, it was drafted by a directly
elected general assembly on the basis of universal suffrage. Thus it
became the country's first democratic constitution.

The Third Constitutional Amendment, of February 1975, widens the
constitutional provisions for preventive detention. Not only was the
initial period of reference to a review board (for approval) extended
from one month to three (Article 10(4)), but the amendment also intro-
duces indefinite detention without trial for personsdeemed to be "acting
or attempting to act in a way prejudicial to the security of the state"
(proviso to Article 10(7) as amended). The same amendment also removed the
requirement that parliament has to give approval for the extension of the
period of the proclamation of emergency every six months, thus limiting
the amount of legislative control over executive action.*

The "Constitution of the Islamic Republic of Pakistan" proclaims
Islam as the state religion (Article 2) and provides for the establish-
ment of an Islamic Council whose main functions are to make recommenda-
tions to encourage Muslims to order their lives in accordance with the
principles and concepts of Islam (part IX, Articles 227-231). It
establishes a federal parliamentary system of government with four units
but with a strong central government and two houses (parts III-V,
Articles 41-159). It also provides for an independent judiciary (part III,
Articles 175-212). The fundamental rights provisions are set out in
part II of the constitution, Articles 8-28. They include freedom of
movement, assembly, association and speech, and safeguards to protect
persons from unlawful arrest and detention.

The Fourth Constitutional Amendment, of November 1975, seriously
limits the power of the High Court to grant bail: by an amendment to
Article 199 of the constitution, the High Courts were deprived of their
powers to grant bail to any person detained under any preventive detention
law and to prohibit the making of executive orders for detention. (Con-
sequently, the chances of getting bail once an order for detention has
been made, have been drastically reduced, since in future it can only be
obtained from the Supreme Court, which means that only a very few have
sufficient resources to appeal.)

Like some other constitutions in the sub-continent, the Pakistan
constitution allows for preventive detention of persons suspected of
acting against the security of the state (Article 10) but subject to the
limitation that approval for such detention needs to be given by a "review
board". (Powers of preventive detention are laid down in the Defence of
Pakistan Rules, drafted under the 1971 Defence of Pakistan Ordinance, in
force under the proclamation of emergency. Other powers for preventive
detention exist for reasons of public security or the maintenance of public
order - see chapter 4, for their use.)

The substantial changes introduced under the Fifth Amendment of the
constitution impose severe restrictions on the powers and the indepen-
dence of the judiciary.

The Fifth Constitutional Amendment, of September 1976, withdraws all
powers from the High Courts to give orders for interim relief, including
bail, in all cases where they exercise extraordinary jurisdiction (Article

* The new provision is:

Some constitutional safeguards to protect persons from unlawful
arrest and to guarantee the enforcement of fundamental rights of Pakistan
citizens have been infringed by a number of amendments subsequently made
to the constitution.

232(7) "A Proclamation of Emergency shall be laid before a joint sitting
which shall be summoned by the President to meet within thirty days of
the Proclamation being issued and -

The Constitution (First Amendment) Bill, of April 1974, limits the
freedom of association as laid down in Article 17. It empowers the govern-
ment to take the initiative to dissolve parties and associations whose object
is to destroy the sovereignty and integrity of Pakistan. These concepts are
not further defined but the amendment does require that any declaration to
dissolve a political party is to be referred for final decision to the Supreme
Court of Pakistan. (This provision was used by the government for the first

shall cease to be in force at the expiration of two months
unless before the expiration of that period it has been approved
by a resolution of the joint sitting and

shall subject to the provisions of paragraph (a), cease to
be in force upon a resolution disapproving the Proclamation being
passed by the votes of the majority of the total membership of
the two houses in joint sitting".



- 20 -
-21 -

199). As a result, the High Courts can no longer grant bail or give an
order prohibiting the making or suspending the operation of an order for
detention of any person held under any preventive detention law. Nor can
they order release on bail or other interim orders to release any person
awaiting trial or convicted by a court or tribunal (substituted clause
3(A) of Article 199). (The superior courts can from now on function only
as appeal courts after sentence has been pronounced.)

2.2 Fundamental Rights under the Proclamation of Emergenc

The present constitution came into being after a state of emergency
had been proclaimed. The continuation of the state of emergency under
the proclamation imposes a number of limitations on the degree to which
fundamental rights can be enforced.

The amendment also introduced restraints on the independent function-
ing of Pakistan's judiciary (see chapter 3). The period of three years
allowed in the constitution to establish the separation of the judiciary
from the executive was extended to five years, thus giving the government
two more years to finalize separation.

The proclamation of a national emergency on 23 November 1971 was made
by the then martial law authorities at the outbreak of the Bangladesh War.
The proclamation of emergency continued to exist when the 1973 constitu-
tion became law by way of a constitutional provision: according to
Article 280, the proclamation made on 23 November 1971 is "deemed to be
a Proclamation of Emergency issued under article 232".

Referring to the persistence of superior courts to issue (despite
earlier constitutional amendments) orders in the cases of prisoners
detained for reasons of "national security and integrity", the prime
minister explained the necessity of the Fifth Constitutional Amendment as
follows:

It ... the Executive could not fulfil its responsibilities to
safeguard the state security and sovereignty if, without
hearing it, the judiciary passed interim orders and 'silent
judgments' in delicate matters affecting vital national
interests. Referring to the proposed Amendment concerning
powers to grant interim bail, he said if the judiciary had
not transgressed into the Executive's functions, there would
have been no need to bring it". (Dawn, 5 September 1976.)

During the period of a proclamation of emergency, the executive and
the legislature have extraordinary powers. For example, the state may
suspend fundamental rights provided for in Articles 15, 16, 17, 18, 19 and
24 of the constitution (that is, freedom of movement, assembly, association,
trade and business, speech and protection of property rights). The presi-
dent may also declare that the right to move any court for the enforcement
of fundamental rights specified in the order be suspended. Parliament may
legislate on matters otherwise within the competence of the provincial
legislature (Article 232(2)-(4)). One result of this is that the Defence
of Pakistan Rules, framed under the 1971 Defence of Pakistan Ordinance
proclaimed by the government, are still in force. Under this law, many
political prisoners have been detained or tried before special tribunals
(see chapter 4). Despite government statements to the contrary, important
fundamental rights provided for in the constitution remain suspended during
the proclamation of emergency.

However, it should be noted that these constitutional amendments have
removed earlier safeguards to protect political prisoners from arbitrary
imprisonment. As a result of the amendments, preventive detention can now
be imposed for an indefinite period to persons "deemed to be acting or
attempting to act in a way prejudicial to the security of the state". This
definition is so vaguely worded that it facilitates arbitrary interpretation
and application to political prisoners.

On 15 August 1974, the prime minister announced that the right to
move courts for the enforcement of fundamental rights in the constitution,
which had earlier been suspended, be restored in Pakistan:

The amendments have also curtailed jurisdiction of the superior courts
to intervene in cases of political imprisonment by granting bail, or other
orders of interim relief or prohibiting the detention of prisoners, whether
held in preventive detention or on trial before courts or tribunals.

"For many years, indeed for more than a decade, the people
of Pakistan have not enjoyed the legal protection of their
fundamental rights. We feel that the time has come to restore
it to them". (Dawn, 16 August 1974.)*

But, in practice, the president's order had only very limited effect: the

Amnesty International is concerned about the serious limitations imposed
under the amendments on the jurisdiction of Pakistan's superior courts, which,
in the past,have frequently exercised their powers to guarantee civil liberties
to political prisoners.

* The president's order was published in the Gazette of Pakistan Extra-
ordinary, part III, dated 4 August 1974, and rescinded the president's
earlier suspension order of 14 August 1973, published in the Gazette of
Pakistan Extraordinary, part I, dated 15 August 1973.
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Lahore High Court, in its judgement of 9 March 1976 on the case of Malik no national or international jurisdiction is recognized to determine theMuhammad Suleman, MNA versus the Islamic Republic of Pakistan, described the conformity of the proclamation or continuation of the emergency with inter-prevailing situation when it stated that fundamental freedoms could only be national standards. Any abrogation of fundamental rights taking place underenforced to a very limited extent during the period of proclamation of the emergency is totally at the discretion of the government.(see chapter 3).emergency and that the courts had no power to review the government's The Lahore High Court ruled that, during the period of emergency, courtsjustification for the continuation of this situation. The case leading to have no power to protect basic fundamental rights of Pakistani citizens:this judgement also illustrates how the continuation of the emergency pro-
clamation directly affects political imprisonment in Pakistan.

"The 'State' ... is free by virtue of Article 233 during the
Emergency from the limitation imposed by Fundamental RightsIn this case, Malik Muhammad Suleman, a member of the national assembly Nos 15 (freedom of movement), 16 (freedom of assembly), 17from Sialkot, challenged the legality of his trial by a special tribunal (freedom of association), 18 (freedom of trade, business andset up under the Defence of Pakistan Rules, on the grounds, inter alia, profession), 19 (freedom of speech) and 24 (protection ofthat the reasons for the continuation of the proclamation of emergency no property rights), so that these rights would be non-existentlonger existed and his trial under rule 49 of the DPR, on the allegation a ainst the State durin the operation of Proclamation ofof making an "objec4onable speech", was thus invalid. The court ruled Emer ency. ... The State can make the law and it shall bethat the Defence of Pakistan Ordinance was a valid law for the period that valid notwithstanding its inconsistency with these funda-the proclamation of the emergency was effective, and that the court had no mental rights". (The underlining is ours.) (All Pakistanpower to review the government's reasons for continuing the emergency: Legal Decisions, volume XXVIII, Lahore, September 1976,
page 1258.

"The issuance of the Proclamation depends on the subjective
satisfaction of the President ... Just as the Courts cannot This means, substantial fundamental rights provisions in the Pakistan consti-investigate whether the circumstances justifying the making tution, such as the freedom of speech, assembly and association, are ineffec-of the Proclamation did in fact exist, they cannot also tive during the existence of the proclamation of the emergency.examine whether the circumstances have changed justifying
its revocation".

According to the original constitutional provisions, only the rights
contained in Articles 15, 16, 17, 18, 19 and 24 could be suspended duringInternational legal instruments, such as the International Covenant on the period a proclamation of emergency is in force. But the Fifth Consti-Civil and Political Rights, lay down that a public emergency be declared only tutional Amendment goes further, in that it lifts any conceivable judicialwhen it "threatens the life of the nation" and that governments may only take control on legislative and executive action infringing any fundamentalmeasures derogating from their international obligations "to the extent rights provisions in the constitution during the period an emergencystrictly required by the exigencies of the situation". They also protect cer- proclamation is in force. (This includes the removing of constitutionaltain rights from being infringed during a public emergency.* In Pakistan safeguards to protect persons from unlawful arrest and imposing limitations
on preventive detention laws, laid down in Article 10 of the constitution.)
The Fifth Amendment simply states:

* Article 4, International Covenant on Civil and Political Rights reads:
... any law, rule or order made or purporting to have been

"1. In time of public emergency which threatens the life of made in pursuance of the Proclamation (that is, of the Emer-
the nation and the existence of which is officially proclaimed,
that States Parties to the present Covenant may take measures
derogating from their obligations under the present Covenant to guarantee the right to life, freedom from torture and slavery,the extent strictly required by the exigencies of the situation, the right not to be imprisoned for not fulfilling a contractualprovided that such measures are not inconsistent with their obligation, not to be held guilty of a criminal offence underother obligations under international law and do not involve retroactive legislation, the right to recognition as a persondiscrimination solely on the gound of race, colour, sex, before law and the right of freedom of thought, conscience andlanguage, religion or social origin. religion, subject to specific limitations.)

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), Similar provisions exist under Article 15 of the European Convention of Human11, 15, 16 and 18 may be made under this provision". (These Rights.
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gency) shall be deemed to have been validly made and shall not
be called into question in any court on the ground of incon-
sistency with any of the rights conferred by chapter 1 of
part 2 (the chapter on Fundamental Rights in the Constitution)".

Justifying the far reaching changes made under the Fifth Constitutional
Amendment, the Prime Minister announced to the Hyderabad Bar Association:

"The country is facing an extraordinary situation and we are
facing internal conspiracies. These conspiracies are so grave
and dangerous that they have resulted in separation of one wing
of the country and they want further dismemberment". (Dawn,
27 October 1976.)

In this report Amnesty International's immediate concern is with
political prisoners held in preventive detention, and with those held
and tried by special tribunals and courts, mainly under laws and
orders in force so long as the proclamation of emergency exists. The
constitution of Pakistan, after the latest amendments, now provides
that during an emergency period none of the measures taken by the
government can be challenged in any Pakistan court of law on the
basis of inconsistency with any fundamental rights provisions of
the constitution itself. Political prisoners are thus deprived of
a fundamental safeguard against arbitrary imprisonment, namely the
right to challenge in a court the constitutionality of laws, rules
or orders pertaining to their arrest, detention or imprisonment.

But the state of emergency was not the only factor brought forward to
justify the lack of judicial control under the Fifth Amendment; it would
appear that something more fundamental is at stake: the prime minister,
while introducing the Fifth Amendment in parliament, reportedly stated:

"The judiciary should not adopt the role of a parallel
Executive by misinterpreting the law. He said that the Fifth
Constitutional Amendment has been necessitated by repeated
decisions of the judiciary to trespass into the field of the
Executive". (Dawn, 5 September 1976.)

Voicing similar feelings, the law minister stated in the parliamentary debate:

II ... that by giving its own interpretation of the Consti-
tution, a court could assume the role of a third house by
giving an Article of the Constitution the meaning never
intended by the Constitution's framers". (Dawn,
5 September 1976.)

It seems that what the government was challenging here was the very con-
cept of judicial review of legislative and executive actions, the basis for
the preservation of the rule of law as embodied in the original constitutional
provisions. The Pakistan constitution, in chapter II, enumerates fundamental
rights and protects them from infringement by parliament, when it proclaims that:

"Any law ... in so far as it is inconsistent with the rights
conferred by this chapter, shall to the extent of such
inconsistency, be void". (Article 8, Constitution of the
Islamic Republic of Pakistan.)
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Chapter 3

THE LEGAL PROFESSION AND THE EROSION OF FUNDAMENTAL RIGHTS

3.1 The Bar

various pressures exerted upon lawyers have inhibited their readiness to
take on human rights cases.

While in Pakistan, the Amnesty International mission found that there
were several methods of harassment inflicted upon lawyers who attempted to
take on civil rights cases, among these methods, imprisonment is the most
direct form of intimidation, as is clear from the following cases:

When passing a resolution which called upon the Federal Government to
"forthwith withdraw" the Fourth Amendment to the constitution (see chapter
2), the High Court Bar Association in Karachi said that it was "deeply
concerned" at the "inroads made by it into the traditional liberties of
the citizens" and considered it "an unjustifiable distrust of the exercise
of judicial powers by the superior courts". (Dawn, 15 November 1975.)

This was a significant reaction to a move that further weakened the
superior courts and deprived the citizens of seeking redress through the
High Courts. The resolution demonstrated the sense of solidarity between
the Bar and the Bench when it came to protect the rule of law from the
arbitrary intervention of the executive. A similar resolution was passed by
the Karachi Bar Association, urging fellow lawyers of the country "to unite
in their ranks" to "shield our judiciary from this onslaught". (Dawn, 15
November 1975.)

Both Bar associations had realized that judges and advocates who found
themselves performing different roles during their daily work were part of
a single legal profession that preserves its dignity and its function so
long as the main principles of the rule of law are fully respected by all
those who have a say in the affairs of the nation. But in Pakistan, in
addition to a continuous move towards greater concentration of power at the
center which threatens the basic principles of the rule of law, the legal
profession itself is under pressure from two different factors that are equally
damaging to its dignity and prestige and to its role as a protector of human
rights. In the case of the Bar, it is insidious and sometimes overt harassment
by the executive and, in the case of the judiciary, it is the heavy burden of
the strains, both in quantative and qualitative terms, placed upon them in a
"tension area" where the question of human rights becomes a constant subject
of dispute between those in power and their opponents, requiring a continuous
and deep involvement of the courts.

a) Mr Hassan Hameedi, an advocate at the High Court of Sind
and Baluchistan, states in an affidavit (which is in Amnesty
International files), that, when he was arrested without warrant
on 24 September 1975 in Sukkur on the pretext of a gambling
charge, the police officer who carried out the order asked him
why he was defending his client Wali Khan, the leader of the NAP.
When he replied that this was his professional duty, he was
informed by the Superintendent of Police in Sukkur that the
"traitors" (meaning by this the leaders of the NAP, whom
Mr Hameedi was taking on for defence) "should not get any support
from interior of Sind". Mr Hameedi was further advised that it
would not be in the interest of his innocent children to appear
in the said case. He was slapped in the face and threatened with
torture. On 25 September 1975 he was served with a detention
order under section 30 of the Maintenance of Public Order
Ordinance and taken to Sukkur Central Prison. When the detention
order was challenged in the High Court, the provincial government
withdrew its detention order on 11 October 1975. However, two
days earlier, on 9 October, Hameedi had been served with a new
detention order under the Maintenance of Public Order Ordinance
and a police officer of Sukkur visited Hameedi in jail on 14
October 1975 and threatened "involving him in many cases" if he
would not withdraw his legal services from the Wali Khan case.

It has also been reported to Amnesty International that
Mr Obaidur Rahman was arrested in December 1974 for defending
Asghar Khan, the leader of the Tehrik-i- Istiqlal movement.
He has since been released.

Harassment of lawyers

Mr Amirzada Khan, a lawyer who is also one of the accused
in the NAP trial before the Hyderabad Special Court (see chapter
4), was, according to his colleagues, detained under rule 32
of the Defence of Pakistan Rules in connection with having
defended political workers who were charged with offences under
the Explosives Act.

Considering the large number of "political prisoners" or, to use a less con-
tentious term, of "human rights cases", the number of lawyers who have under-
taken such cases in Pakistan is relatively small. This can hardly be attributed
to any reluctance on the part of the legal profession, which has often demon-
strated its keen interest in the protection of human rights. It seems that

Imprisonment is not the only method used to intimidate and harass
lawyers. There are less direct ways of exerting pressure on lawyers in order
to dissuade them from taking on political cases:
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Mr Farooq Badem, an advocate in Lahore who went to
conduct the case of the missing parliamentarians (see chapter
6,3), was robbed on his way to the court. The police refused
to register his complaints against the suspects, which he
succeeded in achieving only after a resolution had been
passed by the District Bar Association of Gujranwala.

This provision, apparently stemming from financial and structural
considerations in the administration of justice, aimed to give the govern-
ment enough time to fulfil the requirements for separation of the judiciary
from the executive, defined in terms of units Rpr sessions judges,
judicial magistrates, civil judges and in terms of new court rooms, staff,
financial implications, and so forth. A high-powered committee on law reforms,
appointed by the prime minister and consisting of the federal law minister,
chief justices of the High Courts, the federal law secretary and repre-
sentatives of the provincial governments, had decided that all the prelim-
inary arrangements in this regard were to be finalized by January 1975.
(Dawn, 12 June 1974.)

According to many lawyers to whom the delegates spoke,
pressure on lawyers sometimes takes other forms: for
instance, no government cases would be given to lawyers
who opposed the Pakistan People's Party.

Some lawyers are reluctant to take on political cases
because of various difficulties that are created for them
in their contacts with the accused. Reportedly, when the
defence counsel for Chaudri Zahur Elahi met his client in
Karachi Central Jail, there was always an officer of the
Central Intelligence Department present, despite the
provisions of Article 440 of the Jail Rules, according to
which lawyers may see their clients and receive instructions
in privacy.

The mission delegates found that courts, at all levels, had a consider-
able workload and especially at the level of special tribunals created for
enforcing emergency laws. They noticed that very little had been done to
remedy this situation and that the delays in the administration of justice,
sometimes resulting in longer periods of imprisonment before relief was
provided by the courts, limited, indirectly, the role of the judiciary in the
protection of fundamental rights and gave the executive a freer hand in
imoosinv its own restrictions.

Part of the legal profession, and in particular a number of Bar
associations, have commendably upheld their professional obligations by
organized legitimate criticism of government measures which they rightly
consider infringe civil liberties and the rule of law in Pakistan. It is
to be hoped that their efforts will continue in the face of executive measures
which have failed to show the necessary respect for the legal profession when
protecting civil liberties.

This impression is reinforced by the inclusion of a new postpone-
ment clause in the package of the latest Fifth Amend7Aent to the
Constitution of Pakistan. This amendment, enacted in September 1976,
provides, among other things, for a further delay of three years for
the separation of the judiciary from the executive.

This amendment, which the Karachi High Court Bar Association, in a
press release (after a special general meetiw; held on 3 September 1976)
viewed as being "without any manifest justification" (Dawn, 4 September 1976),
is a matter of considerable concern to all jurists, because it is a clear
manifestation of the government's reluctance to build up a strong and inde-
pendent judiciary to protect human rights in Pakistan.

3.2 Strains on the Judiciary

The Constitution of the Islamic Republic of Pakistan, like many other modern
constitutions, adheres to the principle of an independent judiciary in its
preamble: it speaks of establishing an order "wherein the independence of
the judiciary shall be fully secured".

For the present, the lower judiciary, consisting of magistrates trying
criminal offences, are appointed by the executive on the recommendation of
the Public Service Commission. But, in the opinion of some eminent lawyers,
the practice is not regularly adhered to in many cases, particularly in recent
years; and the posting, transfer and work of the magistrates is directly con-
trolled by the executive, that is the District Magistrate and the Provincial
Governor, who exercise total administrative control. Although the judicial
orders of the magistrates are subject to judicial control and review by the
District Judge and the High Court, the latter has no administrative control
oc any 171,4 over the mrwistrates w)o remain dependent on the executive in
carrying out their day-to-day judicial functions.

However, the same constitution, in one of its articles concerning the
establishment and jurisdiction of courts, indirectly recognizes that no com-
plete separation will exist for some time between the Executive and the
Judiciary (clause 175(3)): "The Judiciary shall be separated progressively
from the Executive within three years from the commencing day."

Apart from this, other fundamental factors threaten the predominant
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role that the courts should have in protecting fundamental rights.

One of these is the continuous trend, as shown by various constitu-
tional amendments, towards limiting the powers of the courts at various
levels.

The constitutional amendments, described in chapter 2, have
deprived the High Courts of their right to grant bail (or any other form
of interim relief) to any person detained under any preventive detention
law, or to any person on trial before a Snecial Court or snecial Tribunal.
Courts can no longer issue orders to prohibit persons from being arrested
under emergency laws, nor can they hear any case in which the validity of
laws and orders made under the proclamation of emergency are challenged on
the ground of inconsistency with the fundamental rights conferred by the
constitution.

These statements, despite the assurance given by the prime
minister in his speech introducing the Fifth  Constitutional Amendment,
stating his "belief in the  independence of the judiciary", clearly
indicate a desire  to limit the powers of the courts to a minimum in
cases where the  protection of rights of political prisoners in partic-
ular  is at stake.  Amnesty International shares the concern of the
Karachi  High Court Bar Association, which described the limitation imposed
on the powers of the courts in constitutional amendments as "a negation of
the rule of law, by placing specified laws beyond the competence of the
courts charged with the protection of fundamental rights enshrined in
the constitution". (Dawn, 4 September 1976.)

The aim of this series of amendments is to deprive the courts of their
principal means of remedying violations of individual liberties effectively
and speedily. Interim orders of relief, such as bail or an order prohibiting
detention, became even more important after the Third Constitutional Amend-
ment, which lifted the restriction limiting detention without trial of the
government's political opponents.

Moreover, the Fifth Constitutional Amendment  has introduced curbs
on the independence of the judiciary in  Pakistan, which may well further
weaken their role as protectors of the  fundamental rights of its citizens.
The Fifth Constitutional Amendment introduced for the first time the
conceptof a limited period of  office (five years) for the chief justice
of Pakistan and the  chief justices of the High Courts (four years) (amend-
ment  to Articles  179 and 195 of the constitution). Appointment of the
chief justice of  Pakistan shall no longer be made on the basis of
seniority, as was the rule before (Article 180), but directly by the
president.  Lastly, the amendment allows for the transfer of judges (to
the  recently established separate High Courts for Sind and Baluchistan)
(amendment to Article 192). Contrary to earlier practice, the amendment
does not require that transfer be made only with the judge's consent.
(Amnesty International knows of only one case in the past of transfer of
a High Court judge, and this indeed did happen with the judge's consent.)
The Sixth Constitutional Amendment Bill enables chief justices to complete
their terms of office after retirement age.

In this context, it is important to note that the proclamation of
emergency continues to exist, while many critics of the government have
claimed that the reasons for the original declaration of the emergency at
the time of the 1971 Indo-Pakistan War over Bangladesh are no longer valid.
Prime Minister Z.A. Bhutto, introducing the last of these constitutional
amendments, is reported to have said that: Amnesty International is concerned about reliable reports received

since the Fifth Constitutional Amendment was introduced that the government
has appointed chief justices of the High Courts, by-passing senior judges.
The Chief Justice of the Lahore High Court was appointed by-passing eight
other judges, including Mr Justice Mushtaq Hussain a senior judge who was
known frequently to have granted bail to political prisoners.

... preventive detention was synonymous with the emergency.
It is part and parcel of the emergency. He said that the
emergency had been upheld and it has to be upheld because
the executive alone was in a position to declare and determine
whether an emergency existed". (Dawn, 5 September 1976.)

According to the government, the executive is not only there to judge as to
whether or not an emergency is warranted, but is also the only authority to
decide whether the deprivation of the liberty of one person is justified in
the interests of the community as a whole. According to Mr Bhutto:

The appointment of the chief justice (including the chief justices
of the High Courts) on the basis of seniority has always protected the
executive from the charge - however unjust - that political considerations
have prompted the appointment of a particular person to the highest judicial
office in the country. Security of tenure - ensured by appointment for life
and transfer only with consent - has been generally understood as a further
prerequisite for the effective functioning of an independent judiciary.

"The Executive alone could know whether a person was likely to
commit an act harmful to national interests. It was therefore
illogical that interim orders should be passed". (Dawn, 5 September
1976.)

Even before the passing of the Fifth Constitutional Amendment - at the
time of the Amnesty International mission - the circumstances were not con-
ducive to an independently functioning judiciary: the mission delegates
were reliably told that one of the two High Court judges hearing appeals
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in the Sind and Baluchistan High Court had not had his appointment
confirmed. Similarly, the High Court judge who constitutes the
special court set up under the Suppression of Terrorist Activities
(Special Court) Act (see chapter 4) in the High Court of Karachi was,
at the time of the Amnesty International mission, still awaiting con-
firmation of his appointment.

Chapter 4

DETENTION AND TRIAL OF POLITICAL PRISONERS

Now that the Fifth Amendment to the constitution has become law,
it is certain that the essential safeguards for an independent Pakistan
judiciary - embodied in the 1973 constitution itself - have been curbed.

This chapter describes the various laws under which political prisoners
are detained and tried, and gives examples of specific cases known to
Amnesty International in each category. We confine ourselves here to a
few representative examples:

4.1 Detention of Political Prisoners

Preventive detention is the holding of a person or persons without trial
when the evidence available is not sufficient to charge them or convict
them by legal proof, but under which persons can still be confined in
order to prevent them from acting in a particular way, for reasons
connected with the security of the state or the maintenance of public
order. This measure is essentially of an executive nature, without
judicial review. Amnesty International has therefore taken up many cases
of prisoners so detained, provided they fall within its statutory frame
of reference.

Preventive detention is often found in countries which have
experienced a period of British colonial rule (in Britain itself it was
until recently still frequently resorted to in Northern Ireland under
the provisions of the Special Powers Act). In the sub-continent, it was
introduced during World WarsI and II, and its provisions became an
integral part of Pakistan law after independence.

It has been internationally recognized that the existence of pre-
ventive detention can be justified only in the most exceptional circum-
stances. The 1965 Bangkok Conference, organized by the International
Commission of Jurists, concluded that:

"Save during a period of public emergency threatening the life
of the nation, no person of sound mind shall be deprived of
his liberty except upon a charge of specific criminal offence,
and preventive detention shall be contrary to the Rule of Law".

(Conference of Bangkok, 1965, Committee I, cl xi, in
The Rule of Law and Human Rights, International Commission
of Jurists, Geneva 1966.)
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But the remarkable feature of preventive detention in the sub-continent consequent detention of individuals should, except in time
is that it has been adopted as peace-time legislation and is a feature of of war, be effective only for a specified period of time
fundamental laws in Pakistan and India. (not exceeding six months)".

Article 10 of the Pakistan constitution itself provides the frame- But the Third Constitutional Amendment lifted the original constitutional
work for preventive detention of persons "acting in a manner prejudicial limits on the maximum period that persons may be held in preventive
to the integrity, security or defence of Pakistan or any part thereof, detention in the case of persons "acting or attempting to act in a manner
or external affairs of Pakistan, or public order or the maintenance prejudicial to the integrity, security, or who commits or attempts to
of supplies or services" (Article 10(4) of the constitution). Normal commit any act which amounts to anti-national activity as defined in
constitutional safeguards against unlawful arrest - the right to be Federal Law, or is a member of any association which has for its objects
informed immediately of the grounds for arrest, the right to consult or which indulges in any such anti-national activity". In effect, the
a lawyer of one's choice, and the right to be produced before a amendment introduced indefinite detention without trial for certain
magistrate within 24 hours of arrest - do not apply to persons held categories of political prisoners.*
under any law providing for preventive detention.

At present, a number of preventive detention laws are in force
The constitution nonetheless provides some minimum safeguards for within the framework of constitutional provisions.

persons kept in preventive detention:

Under the state of emergency, in force under the provisions of
No person held in preventive detention can be so Article 280 and 232 of the constitution, the Defence of Pakistan Rules,

detained for longer than three months without approval drafted under the 1971 Defence of Pakistan Ordinance, continue to apply.
from a review board consisting of three high court The Defence of Pakistan Rules (DPR) are the main law under which poli-
judges; tical prisoners have been held in preventive detention.

The detaining authority must inform the detainee Under rule 32 of the DPR, a person or persons may be detained without
of the grounds for detention within 15 days of arrest; trial in order to prevent them from acting in a manner "prejudicial to the

security, public safety or defence of Pakistan". Any police officer who
suspects a person of acting in a manner defined in rule 32 may arrest that

The maximum period of detention is 8 months for person without a warrant, and review has to take place every three months
persons detained for acting in a manner prejudicial to before a review board. Amnesty International does not know of any persons
public order and 12 onths in other cases. released from detention on recommendation by the review board. We under-

stand that the role of the review board is limited to scrutinizing the law
in order to ascertain whether or not it has been properly and reasonably

We believe that these safeguards fall short of the minimum requirements for applied on the basis of the material put before it.
the protection of persons from continuing arbitrary confinement as is inter-
nationally recommended: the International Commission of Jurist& Bangkok
Conference lays down the following minimum safeguards: On 29 December 1975, the president issued an ordinance amending

Article 491 of the Criminal Procedure Code, to the effect that the High
Court could no longer issue orders in the nature of habeas corpus to a

"a prompt and administrative hearing and decision upon the person held uner any law providing for preventive detention. A bill to
need and justification for detention, with a right to
judicial review as to the need and justification for such
detention and with the right of representation by counsel
at all stages". * It is important to note that the amendment was introduced and adopted

by the National Assembly on 12 February 1975, two days after the main
opposition party, the National Awami Party, was banned by the government

It also recommends: and its leaders imprisoned (see chapter 5). As such, it affected retro-
actively the legal protection of the party's leadership, many of whom
were detained precisely on the grounds specified in the Third Constitu-

"Moreover, both the declaration of public emergency and any tional Amendment.
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the same effect was introduced in parliament and on 17 March 1976 the
law minister, Malik MuhamMad Akhtar, said that "the Bill provided that no
habeas corpus orders be made by courts in respect of persons detained
under preventive detention laws". (Summar of World Broadcasts, 19 March
1976.)*

Jamiat-i-Ulema-i-Pakistan, a traditionalist Islamic organi-
zation, has been kept in preventive detention since 12 June
1975 under section 3 of the Maintenance of Public Order Ordi-
nance (MPO), which contains similar provisions for detention
as the DPR. He was later detained under Article 16 of the
MPO, for alleged objectionable speeches.

Amnesty International is aware of numerous cases of prisoners who have
been held under these detention provisions. For example, large-scale arrests
of hundreds of members of the National Awami Party, including its leader,
Abdul Wali Khan, which followed the assassination of the provincial home
minister in North West Frontier Province in February 1975, all took place
under rule 32 of the DPR. Political leaders, students and labourers have
also since been detained under the DPR.

These are only a few examples of political prisoners whose cases are
known to Amnesty International. But, every year,many political prisoners
are being detained under preventive detention laws. The individual details
of these cases rarely reach Amnesty International. The figures given by
the government of Sind in the Sind Assembly on 13 November 1975, quoted in
the introduction to this report, indicate the scale of preventive detention
in Pakistan.

For example, Abdul Ghaffar Khan, the 86-year-old campaigner for an
independent Pakhtoonistan, arrested in April 1975 in Peshawar, was held
in preventive detention under rule 32 of the DPR, despite his age, heart
trouble and a serious eye disease. Perhaps the oldest "prisoner of
conscience" in the sub-continent he was detained in Kohat Jail. He was
released on 29 August 1976.

The government itself has expressed concern that police powers to
arrest persons under the Defence of Pakistan Rules were being used
indiscriminately: when opening the Second Pakistan Jurists Conference,
the prime minister stated:

There are also other preventive detention laws under which
political prisoners are being detained. The following cases are typical:

"While the indiscriminate use of the Defence of Pakistan
Rules by the executive is to be deprecated, I must inform
you that we cannot at present withdraw the powers dele-
gated to provincial governments under them". (Dawn,
10 January 1975.)

Sardar Mohammed Abdul Qaiyum Khan, a member of the
opposition Muslim Conference and the former president of
Azad Kashmir, is detained without trial under the Azad Jammu
and Kashmir Civil Defence Rules, following his arrest in late
1975. But when a petition was being heard by a bench of the
High Court, challenging his detention, the advocate general
withdrew the detention order, requested the court to dismiss
the petition and stated that Sardar Abdul Qaiyum Khan was
from that day (3 March 1976) onwards detained under section
4 of the Azad Kashmir Public Safety Act.

At the Eighth Law Conference, the attorney-general announced that in
future, cases of preventive detention would be placed before the prime
minister for final decision,

... adding that the decision had been taken to check
abuse or misuse of the powers under the DPR and at lower
levels". (Dawn 15 March 1975.)

Maulana Abdus Sattar Khan Niazi, secretary general of the Nevertheless, Amnesty International is not aware of any legal restrictions
the government has since imposed to stop the indiscriminate use of police
powers to arrest and detain persons - in theory, indefinitely without
trial - under the Defence of Pakistan Rules.

* Amnesty International is aware that, apart from the habeas corpus
petition under Article 491 of the Code of Criminal Procedure, a writ of
habeas corpus is also available under the provisions of Article 199 of
the constitution. However, it is very difficult to obtain relief under
this procedure, since the High Courts are reluctant to hear habeas corpus

petitions under the provisions of Article 199 of the constitution once
a charge has been made before a special court as described in this chapter.

For humanitarian reasons, Amnesty International opposes detention
without trial of political prisoners. Moreover, there are strong
legal objections to preventive detention, in view of its nature as an
executive measure without effective judicial control. Amnesty Inter-
national believes that, when sufficient evidence is available,
prisoners should be charged and tried under the ordinary criminal law;
otherwise they should be released.
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to Karachi on 13 February, where the chief minister maintained that
there were three other cases pending against him. The Lahore High Court
made an important observation about the executive interfering with
judicial orders:

Moreover, it seems that existing constitutional and legal safe-
guards are inadequate to protect persons from continuing arbitrary arrest
and detention. Amnesty International is particularly disturbed that,
despite the government's repeated claims to be concerned about the
indiscriminate use of preventive detention laws, and the Defence of
Pakistan Rules in particular, the basic right of habeas corpus is now
being denied to any person held in preventive detention.

4.2 Trial of Political Prisoners

Pre-trial detention

Political prisoners may be charged and tried in a variety of ways. They
are even known to have been charged with ordinary criminal offences of
a serious nature, such as complicity in murder and theft. Particularly
in the case of political imprisonment, it takes months to get a case to
court. But when the trial starts and there appears to be no evidence to
substantiate the allegations, the case may be withdrawn and the accused
re-arrested under a variety of new charges, usually under the Defence
of Pakistan Rules. Moreover, the possibility of the courts granting
relief to such prisoners by giving bail have been severely restricted under
emergency legislation. And, in those cases in which political prisoners
are being brought to trial, they are charged before special courts under
special procedures, rather than under the ordinary criminal procedure (see
page 41 below, under "Legal machinery to try political prisoners").

This process is perhaps best illustrated by the proceedings insti-
tuted against Chaudri Zahur Elahi, a member of the National Assembly of
Pakistan, arrested on 7 February 1976. He and members of his family were
facing 130 charges at the time of the Amnesty International mission. Forty-
seven of these are against Mr Elahi personally, among which some are registered
criminal offences, including stealing a buffalo. Although his name had never
been mentioned in the first record of the police, the "First Information
Report", Mr Elahi was even said to be implicated in a murder case but was
granted bail by the Supreme Court on this charge. However, when the release
order was issued by the Supreme Court, the Karachi police went to
Gujranwala Jail, where Mr Elahi was detained at the time. On 12 February
1976 he was re-arrested by the police at the entrance to the jail and the
police managed to take him to Karachi in spite of intervention by the Lahore
High Court. On hearing of his re-arrest, Mr Elahi's lawyer immediately
approached the High Court of Lahore, in whose jurisdiction he was, since
being detained in the province of Punjab. The High Court issued an order
on the same day - 12 February 1976 - to the inspector general of police
that the prisoner be produced before the court the next morning, to ensure
that he could not be moved outside the court's jurisdiction without the
High Court's consent. Despite the High Court's order, Mr Elahi was taken

"When the direction was issued in the first place on
12 February 1976 at 10.30 pm the detenu appears to have been
very much within the jurisdiction of this Court and there are
also reasons to believe that he remained within our juris-
diction till late in the afternoon of the next day, that is,
13 February 1976. If the order of this Court could be served
on the Inspector General of Police before midnight and if the
attempts of the Officers of this Court in that behalf
had not been frustrated by the arrangements at the
residence of the said Police Officer, which, to say the least,
leave much to be desired, it would have perhaps been possible
for the Punjab Police to intercept the Karachi Police on
their way to Karachi within the boundaries of this Province
and bring the detenu back to Lahore for production before
this Court. If this could not be done because of the fact
that the Inspector General of Police, who is a public
servant twenty-four hours, made himself unavailable to the
highest Court in the Province whose orders he is in duty
bound to receive at any hour of the day or the night, it does
not mean that the order of the Court has become ineffective.
If on account of the negligence or inefficiency of the
authority concerned the order could not be carried into
effect, it is the duty of that very authority now to make
amends and to go out of its way, if necessary, to carry it
out to the extent it is possible".

(Judgement of the Lahore High Court, dated 23
February 1976, Chaudhri Zahur Elahi MNA vs the
State and others.)

Amnesty International knows of other instances in which similar tac-
tics have been used.

Por example, Mairaj Mohammed Khan, a former government:
minister, whose case will be described later in this chapter
(see under "Special Tribunals") is now serving a 4-year
prison sentence. But, since his conviction, six other
charges have been brought against him, and his case is
now pending before both the magistrates' court and the
special tribunals. Although the hearing of evidence in
all these cases has been completed, the cases are not pro-
ceeding in court. Shortly before judgement was to be pro-
nounced in Mr Khan's appeal case filed in the High Court,
the judge who was to give judgement was appointed to the
Supreme Court, so the appeal hearing had to start again. And
when the Amnesty International delegates attended proceedings
before the Sind and Baluchistan High Court, Mr Khan's bail
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application - the first on the list to be heard - was
again postponed to a later date, as on a number of pre-
vious occasions. Moreover, on 22 June 1976, it was
announced that Mairaj Mohammed Khan, a former
minister of state and dissident member of the Pakistan
People's Party, was implicated in the conspiracy case in
Hyderabad of members of the dissolved National Awami
Party, although M.M. Khan, as far as is known, was never
a member of the NAP.

There have been reports in the press that the govern-
ment has offered the release of the three Baluchistan leaders
in exchange for a political settlement. Mr Mengal stated
before the Lahore High Court that a government emissary,
Mohammed Amin Khoso, frequently visited the detained leaders
and asked them to reach a settlement with the government (Dawn,
30 November 1974). The London Times of 29 August 1974 re-
ported that Mr Bizenjo and Mr Mengal "refused to give up
their oppositon to Mr Bhutto, the Pakistan Premier, in return
for their freedom". And, on 27 July 1974, "the Prime Minister
held out an assurance that NAP leader Sardar Khair Baksh Marri
would be released if he promised to give up his policy of
opposing development work in the Marri areas ... etc" (Dawn,
28 June 1974). Replying to a debate on Baluchistan in the
Senate on 16 December, the Prime Minister confirmed that
he had tried to bring the Baluchi leaders to the negotiating
table.

The three year detention on a number of specific
charges of the three Baluchistan leaders of the National
Awami Party (NAP), provides another example of the tactics
used to keep political opponents in prison, without
bringing them to trial. The former governor of Baluchi-
stan, Mir Ghaus Baksh Bizenjo, the former chief minister,
Ataullah Khan Mengal, and Khair Baksh Marri, president of
the NAP, have been held since their arrest on 16 August
1973 on charges so far not verified in the courts. In view of the above reports and the inexcusable

delay in the trial proceedings during the three years that
these prisoners were detained, it was difficult to resist
the conclusion that the existing machinery to detain persons
pending investigation into criminal and other charges has
been used for political purposes. Amnesty International
therefore regrets in particular the decision to include these
three prisoners amorr, the accused in the Hyderabad conspiracy
case. 'see c')anter 7.)

The nature of the charges against these prisoners
has varied at different times. For example, Ataullah
Khan Mengel, according to the New Times of 17 August 1973,
was arrested on charges under Article 122/A/122, Article
307, Article 120/b, Article 420, Article 409 and Article
411 of the Pakistan Penal Code. One year later, on 26
August 1974, the Attorney General of Pakistan stated
before the Lahore High Court that he "did not have a com-
plete list of cases (against the accused) and prayed for
time". (Dawn, 27 August 1974.) More than one year later,
in February 1976, Amnesty International groups, in response
to a special appeal action for Mr Mengal, then reportedly
having serious heart trouble, were informed that the
prisoner was held for trial on a different set of charges:
sections 409/120-B/121-A/122 of the Pakistan Penal Code,
section 16 AB/13 of the Arms Ordinance and section 5(2)
of the Anti-Corruption Act.

Saeed Hassan, a former member of the provincial
assembly of the ruling Pakistan People's Party from Sind, was
arrested on 25 December 1975, after announcing his decision to
stand as an independent candidate in the Karachi by-election.
He was arrested on a number of charges, including arson. After
the Amnesty International mission, on 1 February 1977, he was
sentenced to 5 years' imprisonment by a special court for
"burning a public transport vehicle".

The Lahore High Court had heard a habeas corpus
petition in the case of the three detained Baluchistan
leaders on 28 November 1974, which, on technical grounds,
was not decided upon and, on 30 April 1975, the High Court
lifted its ban restraining the detaining authorities from
transferring the prisoners from outside the jurisdiction of
the High Court, so that the criminal cases pending against them
in the province of Baluchistan could be proceeded with. But,
in spite of the High Court's order, the cases did not proceed
in court, and no witnesses have been called in any of the cases
against the Baluchistan NAP leaders.

We believe that these examples illustrate ways in which the legal
machinery in Pakistan can be misused in order to harass political opponents.

Legal machinery to try political opponents

Whereas in the past many political prisoners were detained under preventive
detention laws, Amnesty International has noted that political prisoners are now
increasingly tried. However, such trials do not take place in the ordinary
criminal courts, but before special courts and tribunals which have been set up
in recent years under special and emergency legislation. This tendency is
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illustratod by a recent emergency law:

Previously, certain offences were punishable both under the provisions
of the Pakistan Penal Code as well as under certain clause% of the Defence
of Pakistan Rules. (For example, rule 42 of the DPR makes offences like
sedition and condemnation of the creation of the state triable by a special
tribunal, offences already punishable under the ordinary provisions of the
Pakistan Penal Code (Article 123-A).) Cases could be tried both by an
ordinary magistrates court and by a special tribunal. But, when in late
1975 two constitutional petitions were debated in the High Court, stating
that this dual jurisdiction gave a discriminatory power to the police and
thus would violate Article 25 of the constitution - which guarantees
equality before the law to all citizens - the Defence of Pakistan (Amendment)
Bill 1976 was passed by the National Assembly on 15 April 1976, making
offences punishable under the Defence of Pakistan Rules exclusively triable
by special tribunals. (The constitutional petitions had been made by the
defence lawyers of Chaudri Zahur Elahi and Mairaj Mohammed Khan, both prisoners
adopted by Amnesty International.) Shortly afterwards, on 7 May 1976, the
National Assembly passed the Defence of Pakistan (Second Amendment Bill),
providing that all cases brought under the Defence of Pakistan Rules, including
those pending before a magistrates court, be transferred to special tribunals.
As a result of these laws, many more prisoners now face trial before special
tribunals. Trials before such specially constituted bodies have a number of
consequences for the protection of legal safeguards during the trial of the
accused.

slowly and often do not reach the stage of conviction. Amnesty Inter-
national has adopted as prisoners of conscience a number of prisoners
charged under the provisions of rules 42-49 of the DPR, for "reciting
objectionable poems", "writing objectionable articles" or "making
objectionable speeches". The Sindhi writers, Ibrahim Munshi and Tariq
Ashraf, as well as Dr Ijaz Hassan Qureshi and Altaf Hassan Qureshi, editor
and printer respectively of the Lahore Urdu Digest, and Senator Mohammed
Haneef Ramay, former chief minister of the Punjab, are examples of the cases
of such political prisoners, of different political persuasions, taken up by
Amnesty International. They represent only few of the many political
prisoners awaiting trial before special tribunals. Their cases are among
the list of prisoners of conscience attached to this report as appendix A.

Special tribunals consist of three members appointed by the central
government, one of whom has to be qualified for appointment as a High
Court judge. For example, the Special Tribunal in Karachi, whose members
the mission delegates met, consists of one administrator, one lay judge
and one judge. Only one of the members of the tribunal is a qualified
judge. The tribunal is thus dominated by executive officers and cannot
be called an independent court in the sense in which this is generally
understood. In spite of the seriousness of the offences which can be
tried by the tribunal, the procedure is that of a summary trial with
restricted procedures; the rules of procedure have been changed in the
following way:

There are two t;:r2s of special bodies before which political prisoners
can be tried: special tribunals and special courts.

- the evidence presented to the tribunal need not be taken
down in full and there is limited cross-examination of
witnesses (Article 10, subs 2 and 4, Defence of Pakistan
Ordinance);

Special tribunals

Special tribunals have been set up under the Defence of Pakistan Ordinance
(see chapter 3), which is in force under the proclamation of emergency.
The tribunals may try offences punishable under the Defence of Pakistan
Rules and any offence with death, life imprisonment or imprisonment
for more than seven years. Rules 42-49 of the DPR, constituting the
majority of cases for prosecution under the DPR, make it an offence to
do a "prejudicial act or to publish a prejudicial report". Both are
very loosely defined: "prejudicial act" means any act intended to or
likely to prejudice the maintenance of peaceful conditions in any area,
or to bring into hatred or contempt, or to incite disaffection against
the government. "Prejudicial report" means any report which, or the
publication of which, is an incitement to a prejudicial act.

- the proceedings may continue in the absence of the
accused (Article 10, sub 5, Defence of Pakistan
Ordinance);

- the proceedings may be held in camera (Article 11, Defence
of Pahistan Ordinance) and !cny he neld In ?rison.

Under these provisions of the DPR many political prisoners have been
detained and tried for what in effect appears to amount to no more than
the exercise of the right of freedom of speech and expression, as
guaranteed in the constitution. Cases registered under the DPR proceed

Since the Defence of Pakistan (Third Amendment) of August 1976,
one appeal against sentence is provided, to the High Court, but no
other court of law can hear appeals‘ or revisions of orders for
interim relief or final orders (including sentence) passed by the special
tribunal, and no court (including the High Court) can order suspension
of sentence or release on bail of a person so tried, as is customary
under the normal provisions of the Pakistan Penal Code.

- the normal rules for bail do not apply: rule 210 of the
DPR states that in any case of a person charged with a
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DPR offence, if the prosecution opposes bail, the burden
of proof shifts to the defence to prove his innocence.

In practice, therefore, it is extremely difficult, if not impossible, to
obtain bail in case of a charge of a specific DPR offence. The Special
Tribunal in Lahore, for example, has, according to lawyers to whom the
mission delegates spoke, not granted bail to any person charged under the
DPR in the year preceding the Amnesty International mission. Judgements
before the Sind and Baluchistan High Court (for example, as by Abdul Hayee
Kureshi in Pakistan Legal Decisions, volume XXVI, number 1 - January 1974)
state that the High Courts cannot grant bail in cases pending before special
tribunals. This practice became law when the Defence of Pakistan (Third
Amendment) Bill, passed on 25 August 1976, specifically laid down that
even the highest courts could no longer grant bail to any person on trial
before a special tribunal.

The chairman of the tribunal in Karachi told the Amnesty International
delegates that, as a result of the government's order giving the tribunal
exclusive jurisdiction to try DPR cases (see under "Legal machinery to try
political prisoners"), the number of cases awaiting trial before the tribunal
had risen to some 400. But no additional tribunals have been set up and
consequently the trial process has been considerably delayed. It is also
known to Amnesty International that in a number of cases the tribunal has
decided to conduct proceedings in prison.

Another more recent case known to Amnesty Inter-
national is that of Chaudri Zahur Elahi, a member of
parliament (see also under "Pre-trial detention"). On
2 May 1976, the Special Tribunal of Karachi ordered that
proceedings would continue inside Karachi Jail. Mr Elahi,
who is a leader of the Muslim League, is on trial before
the special tribunal on charges of having made a number of
"objectionable speeches", allegedly made in court, in a
police station and in the Karachi Hilton Hotel. The case
illustrates the additional difficulties faced by the
defence, the family and friends once a prisoner is being
tried in jail. Contrary to the prison rules, which allow
for one visit a week, the tribunal ordered that Mr Elahi
could be visited only once a month, and then only by close
relatives. Also, special permission is required for
attendance at the trial proceedings. On 8 May, the tri-
bunal ordered that the private secretary of Mr Elahi be
not allowed to attend trial proceedings without, however,
specifying any reasons. The order of the chairman of the
special tribunal, made on 8 May 1976, reads as follows:

Mairaj Mohammed Khan, a former minister of state for
public affairs and former prominent member of the Pakistan
People's Party, was tried before a special tribunal in
Karachi on charges of making "objectionable speeches" on
1 and 2 May 1974 and in April the same year. The trial
took place inside Karachi Central Jail and on 9 January
1975 Mr Khan was sentenced to 4 years' imprisonment. On
7 January, the tribunal had ruled that Hr Khan's friends
and relatives would not be allowed to attend the pro-
ceedings, and from then onwards held proceedings in camera.
(This was at a stage when the evidence of some witnesses,
including that of the accused, was to be examined.) The
accused then boycotted the proceedings because of the
court's decision and from then on the tribunal continued
proceedings without hearing the defendant. In this case,
no appeal against judgement or sentence is possible to
any court of law. (The mission delegates, however,
attended the first day scheduled for the hearing of a
habeas corpus petition in the High Court of Sind and
Baluchistan, presented in view of Mr Khan's rapidly
deteriorating eyesight. The hearing was scheduled to
take place on 29 April, but, in spite of the fact that
Mr Khan's appeal was number one on the court's list, the
case had still not come up for hearing by the time the
Amnesty International delegation left Pakistan on 12 May.)

"Heard. The learned Addl Advocate
General opposes it as the secretary of the
accused had no concern with the court procee-
dings and the introduction of the public in
the proceedings is likely to create a similar
situation. We do not find any reasonable
ground to allow the application. It is
rejected".

Moreover, although Article 440 of the prison rules specifies that
lawyers may see their clients and receive instructions in private,
interviews with Mr Elahi's defence counsel reportedly took place
in the presence of an officer of the Central Intelligence
Department.

Trial before a special tribunal implies that the accused has only one
appeal, that his trial may be held in jail without the presence of the public
or even of his family or friends and that the normal procedural rules, laid
down in the Pakistan Penal Code and designed as safeguards to ensure a fair
trial, have been severely limited. Bail and interim orders for relief cannot
be obtained and it appears that - at least in a number of cases known to
Amnesty International - prisoners on trial before special tribunals do not
enjoy specific prisoners' rights laid down in the prison rules for "under trial"
prisoners.
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Special Courts tend to raise a reasonable suspicion that he has
committed such offences".

Special Courts were created as a speedy means to try persons suspected of
acts of sabotage and violence. These had started to occur mainly in the
provinces of Baluchistan and North West Frontier Province, when opposition
demands for a greater degree of autonomy there took on a more militant
form in the second part of 1973 (see chapter 5).

The Amnesty International delegates found members of the legal pro-
fession in Pakistan were very concerned that the provisions regarding the
burden of proof in the Act had put the judges in a position where they
might have to convict an accused on insufficient evidence. They pointed
out that the wording of the Act is so wide that a person charged before
a special court could technically be convicted for possessing a typewriter,
if the prosecution alleged that it was used as an instrument for writing
ftanti-national propaganda" - an offence under the Prevention of Anti-
National Activities Act. Under these circumstances, the act contains wide
potential for misuse for political ends by the authorities.

The Suppression of Terrorist Activities (Special Courts) Act of 1975 -
superseding the ordinance of the same name - was created in order to "make
special provisions for the purposes of suppressing acts of sabotage, sub-
version and terrorism, and to provide a speedy trial of offences committed
in furtherance of or in connection with such acts". The Special Courts,
set up under the act, have exclusive jurisdiction to try offences against
the state, such as the waging of war or the conspiracy to wage war, an
offence otherwise punishable under the Pakistan Penal Code, rule 43 of the
Defence of Pakistan Rules (sabotage) and offences punishable under the
Explosive Substances Act of 1908 and the 1878 Arms Act, and section 13 (1)
of the Prevention of Anti-National Activities Act of 1974.

Special Courts consist of one High Court judge. At present, three
such courts are functioning in Karachi, Peshawar and Lahore. As regards
trial proceedings, special rules have been made which affect the legal
safeguards designed to protect the accused in an ordinary criminal trial:

- the proceedings may continue in the absence of the accused
(Article 5(4), Suppression of Terrorist Activities, 1975);

Lawyers also point out that the normal rules of procedure laid down
in the Evidence Act (Article 24), requiring that a retracted confession can
be used as evidence only if there is important corroborative evidence, have
not been applied in a number of Special Court cases. Special Courts have
based a number of convictions solely on confessions made by the accused
to the police, allegedly obtained under coercion and later retracted in
court. This is evident from a Peshawar High Court ruling that a retracted
confession cannot be the sole basis for conviction without solid corrobora-
tion. (The decision was made in the case of Jaweed Iqbal and Shah Hussain,
two persons accused of cutting telegraph wires, and was recorded in
Pakistan Legal Decisions 1975, Peshawar 230.) As a result of the court's
ruling, a number of appeals have now been filed in the High Courts on
behalf of persons now serving long prison sentences, whose conviction by
a Special Court was based solely upon confessions allegedly obtained under
duress.

the right of appeal to the High Courts has been severely
curtailed: the High Courts have no power to revise the
sentence imposed by the special court, nor may they grant
bail or admit habeas corpus petitions pending appeal, as
is customary in ordinary criminal proceedings (Article 7,
Suppression of Terrorist Activities Act, 1975);

a prisoner sentenced by a Special Court cannot claim
ordinary remission of sentence which applies to all other
prisoners, and as such is discriminatory;

the rules as to where the burden of proof lies have been
changed: contrary to the rules laid down in the Pakistan
Penal Code, a person accused of an offence before a Special
Court has to prove that he is innocent of the offence
alleged if he "is found to be in possession of, or to have
under his control, any thing or article which is capable
of being used for, or in connection with, the commission
of such offence, or is apprehended in circumstances which

For example, Asfandyar Wali, the son of the former leader of the
opposition, Wali Khan, is appealing in the Peshawar High Court against a
conviction by a Special Court under section 3/6 Explosives Act, and is
serving a 10 year prison sentence. Other similar cases of prisoners con-
victed on the basis of evidence allegedly extracted involuntarily are known
to Amnesty International and will be described later in the chapter dealing
with "Allegations of Torture" (chapter 6). In the present context, it
should be pointed out that the vague wording of the act, as regards evidence
rules, provides an incentive to the police to obtain a confession under any
circumstances, including the use of force.

The Special Court procedures have not only been applied to persons
suspected of having committed offences involving violence, but have on
occasion been used against opponents of the present government who had
merely advocated, by peaceful means, alternative political structures.
One example is sufficient illustration:



- 48 - -49--

Mirza Jawad Baig was sentenced by a Special Court in cases. Special tribunals have been set up under the Defence of PakistanKarachi on 9 March 1975 to 12 years' Lmprisonment on charges Rules and will remain in force so long as the proclamation of emergency
under section 123-A Pakistan Penal Code (condemnation of the lasts, a decision at the discretion of the president. Special Courts have
state and advocacy of abolition of its sovereignty) and the become a part of statutory law and can be abolished only by an act of
Anti-National Activities Act of 1974. Amnesty International repeal by parliament.
decided to adopt Mr Baig as a "prisoner of conscience" since
it became clear that his idea of administrative reforms to
make Karachi a metropolitan city, propagated by constitu- Amnesty International is deeply concerned about the establishment of
tional means such as the convening of public meetings, press Special Courts and Special Tribunals widely used to try political opponents.
conferences and the distribution of pamphlets on the subject, They contain features in their composition and rules of procedure which are
did not constitute anything more than an exercise of his markedly different from those in force before the independent courts
right to freedom of expression and opinion, as guaranteed in exercising original criminal jurisdiction, where longstanding and well
Article 19 of the Universal Declaration of Human Rights. established legal procedures do apply. In the case of special tribunals,
Mr Baig's support of the Shehri Hukoomat (Metropolitan their composition, the change in the rules of procedure, the possibility
Government Movement), which would have given Karachi the of trial in camera, the restricted appeal procedure and, finally, the
control over its own local resources, have allowed denial of the right of bail, all constitute very serious departures from
it a proportion of its own local taxes and would have the normal legal process. In the case of Special Courts, the change in the
created a local parliament responsible for local affairs, burden of proof, the severe limitations on appeal and bail, the loose
culminated in his participation in a government delegation wording of the rules for evidence and, finally, that prisoners convicted
to an international conference of metropolitan cities in by such courts lose internationally accepted rights of penal treatment such
Toronto, Canada, in 1967. The conference had recommended the as remission, are, in our opinion, serious and unjustifiable deviations
setting up of autonomous metropolitan governments in cities from the legal safeguards ensured in ordinary criminal law.
of more than 2,500,000 inhabitants. But the government
described his ideas as secessionist although, ironically,
the substance of his plans were later endorsed in a As a means to try political offenders, the rules and procedures
government decision of 3 January 1976 to give Karachi before Special Courts and Tribunals fall far short of internationally
Municipal Corporation a metropolitan status. acceptable standards referred to in Article 10 of the Universal Decla-

ration of Human Rights. As such, they discriminate against political
prisoners. But these special powers have also encroached on the essential

(Mirza Jawad Baig has since been released on bail, on powers of the higher courts to hear appeals, to issue writs of habeas
15 September 1976 by order of the Supreme Court of Pakistan, corpus, to grant bail and to issue other orders of interim relief, which,
after spending almost two years in prison.) according to Article 199 of the constitution, fall within its jurisdiction.

As such, they curtail the powers of the highest judicial authorities in
the country, whose independent powers of review and of granting interim

The mission delegates asked Law Minister Malik Muhammad Akhtar for relief were embodied in the constitution as a main safeguard for the
the reasons why Special Courts had been created to try acts of sabotage, upholding of the rule of law in Pakistan.
subversion and terrorism. The minister replied that the government
wanted to ensure that "very independent judges" would try these cases,
hence the courts were composed of one High Court Judge. It was noted, One of Amnesty International's main principles is that there should
however, that the Special Court judge of Karachi, trying cases of sabotage, be no discrimination against political prisoners. Similarly, the
subversion and terrorism in the Sind and Baluchistan area, is a High Pakistan constitution guarantees, in Article25, that all citizens should
Court judge whose appointment had yet to be confirmed by an act of the have the right of equal protection before the law. Amnesty International
executive at the time the Amnesty International mission took place. recommends the immediate abolition of the special tribunal procedure and

the repeal of the Suppression of Terrorist Activities (Special Courts) Act.
All prisoners on trial before Special Courts and Tribunals should be tried
by ordinary criminal courts with full legal safeguards and access to the
public and press at all stages. Customary rights of appeal to an independent
court should be guaranteed in all cases.

Conclusions

The special legal machinery described above has mainly been used in political
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Chapter 5
Supreme Court judgement in the Reference Case. An official was reportedto have declared: "We are determined not to permit any further threat tothe integrity of Pakistan" (New York Times, 8 May 1976).THE BANNING OF THE NATIONAL AWAMI PARTY AND THE TRIAL OF ITS LEADERSAND OTHER MEMBERS OF THE OPPOSITION IN HYDERABAD

At the time of writing, the leaders of Pakistan's former largest
oppostion party, the National Awami Party (NAP), are on trial before a
Special Court inside Hyderabad Central Jail. Among the 55 accused,
charged with conspiracy, are Abdul Wall Khan (the NAP leader and, untilhis arrest in February 1975, also leader of the combined opposition
in parliament); Hashim Ghilzai (former leader of the opposition in the
Senate) and other members of parliament and Senate, including'ipoliticalworkers. Also accused are the three Baluchistan leaders of the NAP
(including the former governor, the former chief minister and the
president of the party in Baluchistan), who have been imprisoned without
trial since their arrest in August 1973. During the 1976 Amnesty
International mission a delegate was able to attend the trial pro-
ceedings lasting one day. And on 15 February 1977 Amnesty International
wrote to the law minister of Pakistan asking for permission to observe
trial proceedings.

It was the first time that the present government had used its powers
to dissolve a political party and that a case of this nature was decided bythe Supreme Court of Pakistan. The judgement has been criticized by some
prominent members of the legal profession to whom the Amnesty Internationaldelegates spoke (Appendix B). The trial that ensued is arguably the mostimportant political trial since the present government assumed office.
Considering the implications, the deprivation of liberties for the partyas a whole, and in particular its imprisoned members, this report devotes
a chapter to the trial of the NAP leaders and its context.

1. Back round

They were brought to trial after a government order of 10 February1975 had dissolved the NAP. The order was made immediately after
Muhammed Khan Sherpao - the Home Minister of the North West Frontier
Province - had been killed in an explosion. The government had impliedthat the NAP was responsible for the incident. Large scale arrests weremade among the party leadership and workers but, whereas the large majorityof the party members have now been released, the leaders of the party
were among those remaining in detention and are now on trial.

The NAP received its main political support from Pakistan's two westernmostprovinces, Baluchistan and the North West Frontier Province. Followingtheir constitutional election in 1970, the provincial governments - in
which the NAP constituted the major coalition partner - voiced their demandsfor a greater degree of autonomy from the central government. In the caseof Baluchistan, this contributed to the dismissal of the provincial govern-ment on the grounds of incompetence in February 1973 and the NWFP governmentresigned in protest. The Baluchistan provincial leaders, all members of
the NAP, were arrested six months later. Armed rebellion occurred on anincreasing scale and four divisions of the army were reportedly moved intoBaluchistan to put down increasing civil disturbance.The government's declaration dissolving the NAP was referred tothe Supreme Court of Pakistan in the "Reference Case Number 1 of 1975",hereafter called "the Reference Case". On 30 October 1975, the SupremeCourt of Pakistan upheld the government's order: The government has accused the NAP of being a secessionist movement.The official view is reflected in the White Paper on Baluchistan:

"In the light of our findings, which we have recorded
earlier, we see no escape from the conclusion that
the National Awami Party was, within the meaning of
sub-section (1) of section 6 of the Political Parties
Act (III of 1962), operating in a manner prejudicial
to the sovereignty or integrity of Pakistan, and
therefore made itself liable to be dissolved under the
said Act".

"It is necessary here to refer to the ramifi-
cations of the conspiracy of which the NAP has become
a willing agent. Without such reference a deeper under-
standing of their motivation may be difficult. The
elements in Baluchistan and NWFP that are at odds
with the government clearly draw this support from
outside forces which seek to make these provinces
secede from Pakistan". (dhite Paper on Baluchistan,
1974, pages 42-44.)

Following the Supreme Court's judgement, preparations began for the
trial of the NAP leadership. The trial, before a Special Court, wherespecial rules of procedure apply, started on 15 April 197E. Tt is thn
official view that the trial in Hyderabad had become inevitable after the

But the NAP have always insisted that the government's allegation that theyare responsible for the promotion of secessionist movements in the country was:
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to formassociations guaranteed by Article 17 of
the Constitution (pages 74 to 75, appendix).

.... a bogey raised by the centre to tarnish their
image and deprive them of their right as the chosen
representatives of the people". (Outlook, Karachi,
20 July 1974, page 20.)

It has been pointed out that the NAP, along with other opposition groups,
voted for Pakistan's new constitution in force since April 1974, in which
the country adopted a parliamentary form of government.

- the facilities for the defence to prepare its case and
to be present during the trial proceedings (pages 77 to 79,
appendix).

Whatever the true position may be, the confrontation between the
central government and the NAP has led to serious civil disturbances in
which many NAP leaders, cadres and members of other political groups in the
provinces have been arrested, and government and opposition politicians have
been assassinated. The killing of the provincial Home Minister in
Peshawar in particular was the immediate reason given for the strong
measures taken by the government, to which we pay attention in this chapter.

- the relaxation of certain rules of evidence, particu-
larly those relating to the admissibility of evidence -
without further examination - of foreign radio and
newspaper reports, of press reports from inside the
country - where restrictions on freedom of the press
are in force, which make it difficult to classify
such reports as reliable evidence - and of judgements
delivered by Special ,rnirt4 in various bomb blast
cases (pages 79 to 83, appendix).

2. The Dissolution of the NAP

- the nature of the evidence produced regarding the
major allegation against the NAP that it was
involved in an armed struggle with separatist aims,
and thus was acting in a manner "contrary to the
security and integrity of Pakistan" (pages 83 to 84,
appendix).

Immediately after the incident, on 10 February 1975, the government dis-
solved the NAP and forfeited its funds by an official notification. On
24 February 1975, as required by law, the government referred the case to
the Supreme Court of Pakistan under the provisions of section 6 (sub-
section 2) of the 1962 Political Parties Act.

With regard to these points, the delegates summarized their main
observations about the dissolution of the National Awami Party and the
Supreme Court's judgement on that issue in the Reference Number 1 1975,
thus:The Supreme Court judgement of 30 October 1975, upholding the

government's dissolution order, and the Attorney General's opening
and concluding address, have been published by the Ministry of Informationand Broadcasting „copies of which were given to the Secretary General of
Amnesty International shortly before the delegates left for Pakistan. During
the mission, the delegates discussed the Reference Case with prominent
lawyers in Pakistan.

(i) While deciding to relax some customary rules of evidence in the
Reference Number 1 1975, the Supreme Court received evidence not strictly
in compliance with the formal procedural rules, under circumstances which
create considerable concern, since it was dealing with a case in which the
fate of a whole political party was being decided. Moreover, we believe
that the court reached conclusions on evidence that did not inevitably
point to the NAP acting in a manner contrary to "the security and integrityof Pakistan".

On perusal of the judgement, the delegates made some observations
about the nature of the trial procedures and the conclusions reached by the
court. These have been attached as an appendix B to this chapter: "The
Reference Case Number 1 of 1975".

(ii) In addition, we believe that if the actions and utterances of party
leaders and members amount, as is claimed on page 125 of the judgement*,

Our main reservations about the judgement, relate to the following:

- the jurisdiction of the Supreme Court and the powers
of the executive to impose restrictions on the right

* Pakistan Legal Decisions 1976 Supreme Court 57 - Islamic Republic of
Pakistan through Secretary Ministry of Interior and Kashmir Affairs, Islamabad
v. Abdul Wali Khan, MNA former President of Defunct National Awami Party. Ref-erence No. 1 of 1975, decided on 30 October 1975, All Pakistan Legal Decisions
Volume XXVIII, No. 4, pages 57-195.
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to an act of "high treason", or constitute proof that the NAP wasoperating "in a manner prejudicial to the sovereignty and integrityof Pakistan", these actions and utterances, punishable under the ordi-nary provisions of the penal code, should have been the subject ofindividual cases before the courts and ought not to have been used to
condemn the party before the cases against individuals were heard.
Therefore, the government should have ordered the trial of individualmembers of the NAP under the ordinary provisions of penal law, beforemaking an order dissolving the party, forfeiting its properties, andreferring the case to the Supreme Court of Pakistan.

Hashim Ghilzai, Hussain Shah and Ghulam Mohammed Bilore, and some
members of the former Central Working Committee of the National AwamiParty.

These observations are of direct importance for the trial of
NAP members now in progress in Hyderabad, since the special rules
applying to their trial before a Special Court provide that the findingsof the Supreme Court in the Reference Case are evidence admissibleagainst the individual accused in the present trial proceedings (Article10(d), Criminal Law Amendment (Special Court) Act 1976). This
provision which affects each of the accused in the spec:al Court case inHyderabad, was made law even though the findings of the Supreme Courtin the Reference Case were made against a party as a whole and some
accused now on trial were at the time denied permission to defend them-selves in person against allegations in the Supreme Court Reference Case.Moreover, the Supreme Court is also the only appeal authority againstjudgements passed by the Special Court trying members oE the dissolvedparty. Although, technically, the High Court judges constituting theSpecial Court in Hyderabad are in no way bound by the earlier decisionof the Supreme Court against the NAP, doubt has been expressed in legalcircles whether, in practice, the Special Court could ignore tl!e con-clusions drawn by the Supreme Court in its decision against the NAP,since it affects directly those on trial before it - members of thatsame party.

Other party members had already been arrested much earlier: forexample, the party's leader, Wali Khan, who has been detained since his arreston 10 February 1975. In order to legalize his arrest, an ordinance waspassed on 10 February 1975 with retroactive effect, depriving members ofthe national and provincial assemblies of immunity from arrest during
session period. He was held in preventive detention under the provisionsof Section 32 of the Defence of Pakistan Rules and later charged with.
offences under the Pakistan Penal Code and the Explosive Substance Act.Special reference should also be made to the three Baluchistan leadersof the NAP, Mir Ghaus Baksh Bizenjo, former governor of Baluchistan,Ataullah Khan Mengal, former chief minister of that province, and KhairBaksh Marri, the president of the National Awami Party in Baluchistan,who have also been charged before the Special Court in Hyderabad. Allthree cases had been taken up by Amnesty International as "prisonersof conscience", before their inclusion in the Hyderabad Special Courtcase was known. The main reason for these prisoners being taken up asAmnesty International cases was the long period these prisoners had spentin prison without trial since their original arrest on 16 August 1973,and the failure of the prosecution to produce substantive evidence onthe allegations made against them (see chapter 4).

3. The Special Court Trial in Hyderabad

Finally, on 10 June 1976, the prosecution announced that ten otheropposition figures would join the 44 already on trial before the SpecialCourt in Hyderabad. It is difficult to understand why, in spite of earlierofficial statements that the Special Court vas to de:11de on charges againstthe NAP and its leadership, later arrests included opposition politicianswho, to Amnesty International's knowledge, were not members of the dis-solved party. One of them is Amnesty International adopted prisoner
Meraj Mohammed Khan, a former minister of state and former member of thePakistan People's Party, who is serving a four year prison sentence fordelivering "objectionable speeches" (see chapter 4). Ali Baksh Talpuran independent member of parliament and former secretary of the
Pakistan People's Party, who resigned in December 1975, was arrested on26 May 1976 without specific charges, but has now also been involved inthe case. Both were known to be dissident members of the ruling PakistanPeople's Party.

The Special Court in Hyderabad is constituted under the Criminal LawAmendment (Special Court) Ordinance of 20 December 1975, later replacedby the similar Criminal Law Amendment (Special Court) Act of 1976, Act XVIIof 1976.

Arrests

The number of the accused at the time of writing is 55. Of these,Amnesty International had taken up some adoption cases prior to theinstitution of the Special Court in Hyderabad. In view of the seriousnature and lack of precise details on charges (see Charges) the cases of theother accused have been taken up for investigation.The court was first convened on 15 April 1976 in Hyderabad, Lmmediatelyafter high office bearers of the dissolved party had been arrested in asurprise move the previous day. The arrests included three senators:
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Char es

Trial roceedings
Asked about the arrest of prominent opposition leaders in April 1976,the Law Minister declared in the Senate that they had been arrestedto answer charges such as "waging war against Pakistan and collectingarms for this purpose, and condemning the creation of the state andadvocating abolition of sovereignty". Charges were also brought undersection 2 of the High Treason Act (Dawn, 15 April 1976). These chargesare among the most serious which can be brought under Pakistan law andcarry the death penalty.

The Special Court in Hyderabad is composed of three High Court judges.Since the trial started in April 1976, two of these (including thePresident of the Court) have been appointed Chief Justices of theLahore High Court and Peshawar High Court respectively. (The appoint-ment of the Chief Justice of the Lahore High Court was made supersedingeight other judges, see chapter 3.) The remaining member of theSpecial Court, Mr Justice Mushtaz Qazi, has been appointed Chairman
of the special court.

One month later, when a member of the Amnesty International missionattended the Hyderabad trial proceedings on 10 May 1976, no list of namesof the individual accused and the charges in each case was made availableby the prosecution to the delegate. Amnesty International was told thateight of the accused faced charges under the Explosive Substances Act.When, on 25 July 1976, the charges were read to two of the main accused,Abdul Wali Khan and A.S. Khalil, the defence counsel raised objectionsagainst the validity of the charges "on the ground that they were vague,in as much as they did not contain any particulars about dates, times andplaces" (Dawn, 24 July 1976).

On 21 June, Amnesty International's Secretary General wrote to theAttorney General of Pakistan for clarification of the charges against theaccused. In his letter, of 19 August 1976, the Attorney General informedAmnesty International that the court had ruled that the charges wereproperly drafted, but had nevertheless adjourned the matter so that thegovernment could consider amending some of the charges. The AttorneyGeneral had, therefore, not been in a position to supply Amnesty Inter-national with the charges against the accused. He did, however, informAmnesty International that:

The trial of the opposition politicians in Hyderabad takes placeinside Hyderabad Jail, under strict security arrangements. YvonneTerlingen, a mission delegate, attended one of the first days ofthe trial proceedings, on 10 May 1976, despite experiencing initialreluctance from the jail authorities. She requested to speak to thedefendants, but she was not given permission to do so, neither by thepresident of the court nor, later, by the Home Secretary of Sind, inwhose province the trial is held. This happened in spite of earlierofficial assurances from the Sind Home Secretary that the delegatescould visit any prison at any time in the province. It was laterexplained that this offer did not include the possibility of speakingto any of the prisoners themselves. When, after the proceedings ofthe day had closed, some of the accused indicated their wish to speakto the Amnesty International delegate, she was immediately asked toleave the court by the jail authorities.

"Generally, the charge against the accused is that of
conspiracy to disintegrate Pakistan with a view to
establishing separate State or States of Pakhtoonistan
and Baluchistan".

According to the government, trial proceedings in Hyderabad areopen. However, restrictions are in force: Article 8 of the CriminalLaw Amendment (Special Court) Act of 1976 specifies that "only such partof the proceedings shall be published as may be approved by the Court".There were only 40 seats for family members and friends for the then44 accused, who needed special permission to attend the trial. Thispermission can be refused for any security reason which need not befurther specified. The fact that the trial is held within theconfines of a jail has further consequences for the defence: one ofthe accused had complained to the court that whenever he had an interviewwith his wife or even with his lawyer, there was always an official ofthe Central Investigation Department prPsent. Apparently, the jail manualspecifies that in the case of under-trial prisoners, only a jail officialcan attend an interview. Under such circumstances, the defendantclaimed, it was impossible to prepare a proper defence.

A list of amended charges was finally presented to the court on 5 October1976. It is not clear from the press reports whether these charges havebeen accepted by the prosecution as valid, since objections were raisedagainst recent procedural amendments of the Criminal Law Amendment (SpecialCourts) Act, under which the prisoners are being tried. But, in spite ofassurances made by the Attorney General to Amnesty International in hisletter, that "sufficient evidence has been collected including that per-taining to sabotage, bomb-blasts and insurgency", Amnesty Internationalis not aware that any substantial evidence supporting the allegations hasbeen produced up till now by the prosecution against individual NAP leaders.

The leader of the NAP in his statement pointed out that he wascharged with the most serious offences, conspiracy and sedition. Hesaid that, because of the lack of cooperation of the jail authorities, ithad been very difficult to establish initial contact with his lawyer. It iscertainly true that the defendants are totally dependent on the cooperation
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of the jail authorities for every defence facility. The NAP leader
also pointed out that, since the trial was held in such an isolated
place as Hyderabad, where there was no High Court, it was very difficultfor the defendants to obtain the assistance of senior counsel.

these provisions may invite misuse of police powers and facilitate evi-
dence being admitted in court of matters which have been recorded without
the normal legal safeguards and which have not been subjected to the
normal scrutiny in court.

Since none of the accused came from Hyderabad, very few family
members could afford the expense of travelling there to visit the
detainees regularly.

The circumstances under which the trial is held are themselves
far from satisfactory. There is much concern about a number of pro-
cedural points in the trial at Hyderabad.

The Criminal Law Amendment (Special Court) Act of 1976, which
forms the legal basis for the three-judge Special Court in Hyderabad,
specifies that the government may, at any time before 'ud ement is
ronounced, submit additional charges and lists of witnesses for the
prosecution (Article 5(3)(a) and (b) ). (The underlining is ours.)
Under these circumstances, the defence rightly pointed out, the trial
might well continue indefinitely, if the government so desired.

Article 10(b) makes any statement or confession made before a
magistrate by any person accused in this trial in a Special Court admiss-
ible. Thus, confessions which might have been obtained following intimi-
dation, under duress or even after ill-treatment, could be used without
having to question the person concerned in court. Similarly, any judge-
ment made by any qpecial Court constituted under the Suppression of
Terrorist Activities (Special Court) Ordinance 1974 or the Suppression
of Terrorist Activities (Special Court) Act 1975 can be admitted as
evidence (article 10(c)). This is of concern to Amnesty International
since, in chapter 4, we have been critical of the procedural rules
applied before such courts and the ways in which confessions have
allegedly been obtained (see chapter 6). Allegations of ill-treatment,
consisting of severe beatings, have been made, for example, on behalf
of Mir Ali Bux Talpur, MNA, Najam Sethi and Siddiq Baloch, all accused
in this case.

4. Conclusions

Furthermore, special rules of evidence apply to the Hyderabad
procedures: Article 10 (a) allows as admissible evidence any state-
ment recorded by a magistrate of a person who, at the time of the
trial, "is dead or cannot be found or whose attendance cannot be
procured without an amount of delay or expense which the Special Court
considers unreasonable in the circumstances". The exception made here
relates to statements recorded under Article 164 of the Criminal Pro-
cedural Code by a magistrate, where lawyers do not need to be present.

When political prisoners are being tried, Amnesty International, in accord-
ance with its statute,has to ensure that the provisions of the United
Nations Declaration of Human Rights are fully observed. According to
Article 10 of the UN Declaration:

"Everyone is entitled in full equality to a fair and public
hearing by an independent and impartial tribunal, in the
determination of his rights and obligations and of any
criminal charge against him".

In ordinary criminal procedure, the legislature has felt it
necessary to impose certain preconditions for the admissibility as
evidence of such statements of witnesses before magistrates: Article
265J of the Criminal Procedural Code specifies that such statements can
only be admitted if the witness is produced and examined in court and
if the original statement was made by the witness in the presence of the
accused with the opportunity of cross-examining him.

Such safeguards would of course ensure that a person who had per-
haps been compelled under duress to give a statement would have an oppor-tunity to retract it. However, these legal safeguards, which the Pakistan
legislature obviously deemed very important, do not apply in the procedures
of the Special Court in Hyderabad. As a result, any statement recorded by
a magistrate may be admitted as evidence without further examination on the
grounds that the witness "is dead or cannot be found, etc". We believe that

The Attorney General of Pakistan explained the reasons for trial of membersof the NAP before a Special Court in his letter of 19 August 1976 to
Amnesty International in the following terms:

"The case is actually the follow up of the Supreme Court's
findings that the National Awami Party and its leaders had
been working against the integrity and sovereignty of Pakistan.
As the National Awami Party and its leaders had walked out of
the Supreme Court during the hearing of the case about the
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dissolution of this party, therefore, it was considered
necessary that these leaders and other accused may have a
proper opportunity to rebut the evidence that may be brought
before the Special Court in support of the findings given
by the Supreme Court".

Chapter 6

OTHER H RIGHTS ISSUES

6.1 Torture Allegations

The Pakistan constitution specifically prohibits the use of torture in
order to extract confessions (Article 14, sub 2). The law minister
Mr M.M. Akhtar, informed the mission delegates that articles 323, 326
and 307 of the Pakistan Penal Code, dealing with intentionally causing
pain, provided the legal framework under which alleged offenders of
such acts could be tried.

However, it would appear that the circumstances under which the
opposition leaders are being tried are far from satisfactory. A number
of important procedural safeguards, referred to above, are not included
among the special procedures which apply before this Special Court.
Amnesty International is further concerned that the findings of the
Supreme Court in the "Reference Number 1 of 1975" - on which some obser-
vations have been made in this report - were made applicable against the
individual accused in the Sneclal Court case against opposition leaders
in Hyderabad. It can also be argued that, in view of the position taken
by the Supreme Court in the Reference Case regarding the NAP, an appeal
against judgement by members of that party to the Supreme Court itself
will be of only limited value.

Amnesty International believes that the judgement of the Supreme
Court in the "Reference Case" - being a judgement against a party - should
not have been made applicable as evidence in the trial of individual members
of the NAP, even more so, since the rules applied in the "Reference Case"
are still open to question. We consider that the veracity of the allega-
tions made against the accused in Hyderabad could have been more properly
assessed if the government had ordered their trial to take place before
issuing an ordinance dissolving the political party and referring the
case to the Supreme Court. The trial should have taken place in an open
court, under the ordinary provisions of penal legislation.

However, despite the legal provisions against torture, some alleg-
ations of ill-treatment have reached Amnesty International over the
years. Only a few of these resulted in the registration of cases against
the alleged offenders in court. One of these was that instituted on
behalf of Abdul Hameed of Jacob Lines, Karachi, against seven police
officers from Kalakot police station. In his statement, reported in Dawn
of 22 February 1976, Hameed had alleged that he was kept in unlawful con-
finement by the police and that he was mercilessly beaten by the police
officers between 25 July 1975 and 1 August 1975. He also alleged that he
was tortured by the police and that his treatment included one of the
police constables urinating in his mouth. On being asked by the Amnesty
International delegates, the law minister said that he had no personal know-
ledge of the case, nor could he provide Amnesty International with the out-
come of the hearings of this case and the action taken against the officers,
if in fact they had been found guilty. He commented that "these cases come
and go; they happen quite regularly". The delegates were not convinced
that the government had taken all possible steps to prevent the occurrence
of acts of torture.

International attention was first focussed on torture in Pakistan
when reports appeared in the American press in 1972, claiming that
torture equipment was being bought by the military attache in Washington.
During the ensuing National Assembly debate of 17 August 1972, the
Pakistan government confirmed that "instruments of torture" had been bought
by the military attache in the USA for use in Pakistan (Times 18 August
1972). The government denied responsibility for the purchase which,
according to press reports, included equipment for brainwashing, electric
shocks,as well as lie detectors and powerful interrogation lights. While
suggesting that the purchase was the responsibility of the earlier military
regime, the minister of labour, Rana Hanif, made an extraordinary statement
by simultaneously maintaining that "everyone used these gadgets" (Far
Eastern Economic Review, 2 September 1972). Subsequent allegations do not
indicate that the foreign torture equipment has been used, although some
prisoners state in their reports that they were threatened with torture
during interrogations.
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of torture which, according to reports received, continue to take place
during the interrogation of "suspects" in Baluchistan, particularly in
the Army Investigation Centre in the Cantonment Area, opposite the Lourdes
Hotel, Quetta. Some of these allegations were made after the mission had
left Pakistan.

Allegations of torture have reached Amnesty International from
different parts of Pakistan. In 1973 and 1974, labour leaders in the
Sind and members of the United Democratic Front in the Punjab have
alleged that they were subjected to ill-treatment in the form of severe
beatings, suspension from the ceiling by the hands, abusive language
and humiliation. Prisoners alleged that they had been made to strip
naked, to sit on slabs of ice, and they had been subjected to deprivation
of sleep. Several cases were well documented and taken up by Amnesty
International:

Since the Amnesty International visit to Pakistan, recent allegations
of torture have also been reported from the Punjab. In one of these cases,
the judges of the Supreme Court of Pakistan observed that they:

On 18 March 1974, Amnesty International wrote to
the prime Minister of Pakistan about the treatment of
Lal Bux Rind, vice-president of the Sind National Awami
Party, who in an affidavit stated that, following his
arrest in February 1974, he had been suspended from the
ceiling with his hands behind his back, and was continu-
ously beaten in this position, losing consciousness
several times. Medical reports confirmed that injuries
received had been inflicted after his arrest took place.

Itwere shocked to learn about the brutal torture and the
beating given to a citizen by the officials of the agency
responsible for maintaining law and order". (Dawn, 22 January
1977.)

The court made these observations when dismissing an appeal filed by six
police officers against their conviction by the High Court of Lahore for
having committed contempt of court. The police officers in question had
disobeyed an order of the High Court granting bail to Sh 2ahoor Ahmad and
directing that he should not be arrested without the prior permission of the
court. Despite this, Mr Ahmad was arrested by Shah Alam Khan Niazi of the
Police Station Kabirwala. While in custody, Zahoor Ahmad was subjected to
"brutal torture and severe beating" by Mr Niazi and five other police
officers mentioned in the Dawn report: Sher Ali, Inspector of Police, Usman
Khan, Altaf Hussain, Raja Yasrab Khan and Iqbal Hussain.

During the Amnesty International mission, the delegates were told
about alleged ill-treatment and torture reported in Baluchistan and the
North West Frontier Province, particularly since 1974. Unfortunately, the
tight mission schedule prevented the delegates from personally verifying
most of this information but they did obtain certified copies of signed
statements of seven defendants made in court, most of whom were charged
under the Explosive Substances Act, with offences allegedly committed in
the North West Frontier Province.* These prisoners were tried by cpecial
Courts, where they retracted the confessions made earlier to the police.

The alleged ill-treatment included severe beatings, threats of execu-
tion, insertions of chili in the anus, assaults on sensitive parts of the
body and threats to ma treat members of the prisoner's family. The state-
ments were recorded in 1974 and 1975. Most cases of ill-treatment reportedly
took place in Warsak Camp, near Peshawar, North West Frontier Province. The
signed statements of seven defendants made in court are attached to this
report in the appendix C.

Amnesty International was informed that similar allegations had been
made by at least 40 other accused before Special Courts,

Unfortunately, for the reasons previously stated, it was not possible
for the Amnesty International delegates to interview personally the prisoners
who signed the statements which have been included in this report (see
appendix C). However, the delegates attach a high degree of credibility to
these few but significant accounts, and the other reports quoted in this
chapter, since they appear to reveal a pattern of police intimidation in
order to extract "confessions" from suspects after arrest. Furthermore, it
appears from these detailed statements that magistrates whose appointment, con-
firmation and promotion is under direct executive control do not always
observe the formalities involved in recording confessions. (According to
Article 164 of the Criminal Procedural Code, the accused must be told that
they are under no obligation to make a confession, that such statements may be
used against them and that the magistrate has to be satisfied that the state-
ments were made voluntarily.)

The cases presented in the appendix do not include recent allegations

* The seven certified copies of signed statements received by the mission
delegates are a sampling of at least 40 similar affidavits that have been
filed in the courts in Pakistan.

The law minister informed the Amnesty International delegates that the
United Nations Declaration on Torture (Resolution 3452 (XXX) of 1975, Decla-
ration on the Protection of All Persons from being subjected to Torture and

ueCrl,Other Inhuman or Degrading Treatment or Punishment) had already been
fully implemented in Pakistan and that specific prohibition of torture was laid
down in the constitution itself. In order to make the constitutional provisions
effective, Amnesty International has made a number of specific recommendations
These are set out at the beginning of this report. It is hoped that they will
be considered and implemented as soon as possible.
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6.2 Intimidation of Dissidents and their Families

In a number of cases known to Amnesty International, harassment of poli-
tical opponents has been extended to members ot their families. The
most common practice appears to be to institute a number of cases against
the relatives of political opponents, which usually have to be withdrawn
in court. Family members may even face imprisonment under these
circumstances.

of the attack but made no arrests. It is thought that the
purpose of the attack was to force Mr Shaikh to report
to the police. A few months later, when Mr Shaikh was
considering taking up the defence of the NAP leaders in
the Supreme Court Reference Case (see chapter 5), threa-
tening slogans were written on his house in the night of
2 June. The Leader of 5 June 1975 published a report that
Mr Shaikh had sent cables to the chief justice of Pakistan
asking for protection from threats to his safety.

To give a few examples:

Forty-seven cases were registered against Choudhury Zahur
Elahi, member of the National Assembly, after his arrest on
7 February 1976, and 83 cases have since been registered
against various members of his family (see chapter 4);

Haneef RamaY, a former chief minister of the Punjab,
was a close associate of the prime minister until his
resignation from the Pakistan People's Party in late 1975
to join the Moslem League. After unsuccessful attempts had
been made to implicate Mr Ramay in corruption charges (in
which the High Court had granted him bail), he was subse-
quently arrested on 29 March 1976 for making "objection-
able speeches". Meanwhile, eight of his relatives had been
implicated on charges of corruption relating to allotment
of land and property. One of them, Mr Ramay's brother
Rashid Choudri, applied for bail and on 31 March 1976, the
day that the Lahore High Court considered the application,
the Advocate General of the Punjab announced that the case
registered against him by the Anti-corruption Establishment
had been withdrawn. Prior to this, Mr Rashid Choudri had
spent 11 days in prison. Bail applications by five other
members of his family, charged under the Prevention of
Corruption Act and section 420 of the Pakistan Penal Code
(cheating) were still pending.

The family of Ataullah Mengel, the former Baluchistan
chief minister, in prison since 1973, has similarly come under
severe pressure. Abdul Majjid Mengel, the 28-year-old son-in-
law of Mr Mengel, who was looking after the younger children
of the imprisoned Baluchistan leader, was arrested without
charge on 19 November 1975 while visiting his father-in-law in
Karachi Central Jail. He was later charged with offences
under the Explosive Substances Act, held without trial and is
now one of the accused in the "Hyderabad Conspiracy Case".
Munir Ahmed Mengel, an alleged Baluchistan political activist,
and son of Ataullah Mengel, was arrested on 31 January 1976
after surrendering to the army. Another of Sardar Mengal's
sons, Asadullah Mengel, was kidnapped from his car on 6
February 1976 in front of the house of an opposition member
of parliament, Balakh Sher Mazari. Asadullah's companion died
instantly from machine gun fire and he himself received
gunshot wounds in the back and leg and was abducted. There has
been no information since about his whereabouts. According
to the opposition, the kidnap was staged by the Federal Intel-
ligence Agency (who are reported to have followed him for three
days prior to the abduction) and a habeas corpus petition to
this effect was presented in the Lahore High Court in April.
According to subsequent reports, he was taken to Baluchistan,
where he died. The circumstances of his death are not known.

There are many known cases in which similar pressures have been applied,
but less sophisticated techniques have been used.

The government has denied these reports, but has not
responded to requests for a judicial inquiry to be held into
the kidnapping incident.

Azizullah Shaikh, a Karachi lawyer in the High Court and,
until last year, the convenor for Sind of the National Awami
Party, went underground during the second week of February
1975, when most of the NAP leadership was being arrested (see
introduction). On the night of 19 February 1975, his house was
attacked while his wife was at home. It was stoned and all
windows were broken. The Leader of 19 February 1975 reported
the incident, stating that the police were present at the time

Other attempts to intimidate politicians have been reported
by the leaders of opposition parties. Both the leader of the
National Awami Party and of the Tehriq Istiqlal have made
repeated claims that attempts on their lives have been made. In
May 1976, Asghar Khan, the Tehriq's leader, stated publicly
that there was a conspiracy to assassinate him. The previous
year in an address to the Karachi Bar Association, Asghar
Khan claimed that there had been 24 political murders in the
country since the Pakistan People's Party came to power, but
that the government had not taken action in a single case. Raza
Kasuri, a member of parliament for the same party, had his car
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sprayed with bullets in November 1974. He himself survived
the attack but his father died in the incident. The home minister
assured Mr Kasuri In parliament on 2 December 1974 that a proper
investigation had been initiated and a high court judge had
been appointed to handle it. But, so far as Amnesty International
is aware, the outcome of any such investigation has never been
published.

Legislative Assembly of Azad Kashmir (Pakistanheld
Kashmir), stated that he had seen Mr Irshad in Dalai Camp,
Muzzafarabad, Azad Kashmir, after his own arrest on 8
October and his subsequent detention in Dalai Camp, a mili-
tary detention camp in Azad Kashmir. The government have
denied any knowledge of his arrest. His brother, Mohammed
Nawaz, submitted a habeas corpus petition to the court and
the case is still pending before the Lahore High Court.

There is no doubt that, over recent years, a number of political
assassinations have taken place in Pakistan. Leaders of both pro-
government and of opposition parties have been victims. But, whereas
when government officials are killed, judicial proceedings and trials are
instituted and concluded without delay (as, for example, in the case of thekilling of Mohammed Khan Sherpao - see chapter 4), when opposition poli-ticiansare killed, the cases frequently remain unresolved.

Official denials of opposition allegationsthat the government connivesin these events would be more credible if an independent inquiry were immed-iatelyto be instituted by the government whenever they occurred, or wheneversuch serious allegations by the oppostion were made. The findings of theseinquiries should be made publicly available.

Another missing member of the Provincial Assembly alleg-
edly abducted is Mian Iftikar Ahmed Tari. On 10 October 1975
Mr Tari was granted interim bail before arrest after claiming
that his renunciation of membership of the People's Party
placed him in immediate danger of arrest. On 15 October, he was
taken from his home and has not been heard of since. The inci-
dent occurred at a time when it was known that he had plans to
resign from his seat to allow Mr Khar, then joining the Moslem
League, to contest it in the forthcoming by-elections.
Mr Raja Mohammed Azad Khan, who had also made a statement about
the other missing MPA, claimed in court that he had seen Tari
in Dalai Camp, Azad Kashmir.

6.3 Disappearances of Politicians

Mian Mohammed Aslam, the former managing director of
Masawat, is another dissident member of the Pakistan People's
Party who has been missing since October 1975. A habeas corpus
petition submitted to the Lahore High Court claimed that he had
been arrested and is held at Dalai Camp, Azad Kashmir.

A few dissident politicianshave recently been reported to have disappeared inPakistan. Amnesty International is  greatly concerned about these reports.
When the Amnesty International delegation asked the law minister about

these disappearances, he said he had no knowledge of their arrest. But, even
if they were being detained as alleged, he said, a habeas corpus petition
could always be filed in the relevant high court, that is, the High Court in
Azad Kashmir. He said that Article 199(b) of the constitution empowered the
high court to order that a person in detention within their jurisdiction be
produced in court.

Chaudri Mohammed Irshad, a member of the Provincial
Assembly of the Punjab, has been missing since 6 October
1975. He is one of three dissident members of the Pakistan
People's Party whose whereabouts have been unknown since
October 1975. All three were known supporters of  Mustafa
Khar, the former chief minister and governor of  the Punjab,
who broke away from the ruling party in September 1975 to
stand as an independent candidate for the Punjab Provincial
Assembly.

Obviously,such constitutional safeguards cannot apply to missing persons
whose whereabouts are not disclosed by the authorities. The Amnesty Inter-
national delegation remained unconvinced by the official explanation for the
disappearance of the three missing Punjabi politicians. Amnesty International
calls on the government to make any information about their present whereabouts
publicly available and to institute a full-scale judicial inquiry to investigate
the serious allegations made by relatives and the opposition that the dissident
politicians were in fact abducted by government forces to forestall a growing
opposition movement challenging the power of the ruling party in the Punjab
Provincial Assembly.

According to reliable reportsreceived by Amnesty
International, Chaudri Mo ed Irshadwas arrested on 6
October 1975. His arrest, in Gujranwala,was witnessed by
his younger brother, Chaudri Mohammed Nawaz, and Mr Z.A.
Bajwa, a member of the National Assembly. In an affidavit
presented to the Lahore High Court on 5 November 1975, Raja
Mohammed Azad Khan, advocate and former member of the
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Appendix A
Gauhar Ayub KHAN: son of former President Ayub Khan; chairman of the
Tehrik-i-Istiqlal opposition party in the North West Frontier Province.
Arrested on 24 April 1976 after addressing a public meeting, and charged
with "making an objectionable speech", an offence punishable under
Sections 42 and 49 of the DPR. Place of detention unknown.

PRISONERS OF CONSCIENCE ADOPTED IN PAKISTAN (as at January 1977)

(Amnesty International has also taken up for investigation the cases of
31 political prisoners in Pakistan).

Tariq ASHRAF: (full name: Sayed Ashraf Ali Shah) aged 37 years; journa-
list and short story writer, editor of Sindhi journal, Suhini. Arrested
late September 1975 under sections 42 and 49 of the Defence of Pakistan
Rules (DPR) and awaiting trial before special tribunal on charges of
committing a "prejudicial act". Tariq Ashraf was arrested following a
meeting in Hyderabad organized by Sindhi intellectuals, writers, lawyers,
peasants and students, to launch a campaign demanding the lifting of
government bans on publications. At the meeting, Tariq Ashraf was
elected to a committee set up for the defence of Sindhi literature and
culture. Mr Ashraf was arrested three days after the meeting, but charges
against him had, according to the police in July 1975, already been
prepared under the DPR for the publication of an article in the January
1975 issue of Suhini critical of the government's continuation of the
emergency. Held in Sukkur Jail or Karachi Central Jail.

Mairaj Mohammed KHAN: former minister of state for public affairs and
former member of the central committee of the Pakistan People's Party
(PPP). Arrested on 30 May 1974 under sections 42 and 49 of the DPR for
making objectionable speeches" and sentenced on 9 January 1975 by
special tribunal to 4 years' rigorous imprisonment. Following beatings
at the time of his arrest he developed eye trouble. He underwent treat-
ment at the Spencer's Eye Hospital, and was subsequently transferred to
Jinnah Post-Graduate Medical Centre, Karachi, as his eye condition
deteriorated. In June 1976, Mairaj Mohammed Khan, still undergoing treat-
ment at the Jinnah Medical Centre, was also included in the list of
accused now being tried before the special court in Hyderabad Central
Jail in the Hyderabad Conspiracy Case. There is still concern for his
health (see pages 39 to 40 and 44).

Mir Ghaus Baksh BIZENJO: member of the National Assembly of Pakistan
(MNA) and former governor of the province of Baluchistan; provincial
leader of the National Awami Party (NAP), banned by the government on
10 February 1975. Mr Bizenjo was arrested in Islamabad on 16 August 1973
under sections 302, 400, 121 and 396 of the Pakistan Penal Code on charges
of "seditious and criminal activities". He was reportedly held at first
in Quetta District Jail, without trial, and then transferred to Hyderabad
District Jail. He is at present on trial with 55 others in the Hyderabad
Conspiracy Case, which began in Hyderabad Jail on 15 April 1976 - almost
three years after Mr Bizenjo's arrest. None of the charges against him
has as yet been proved in court (see pages 40 to 41).

S ed Saeed HASAN: politician, former member of the Provincial Assembly
(MPA) of Sind and former member of the PPP, which he left to stand as
an independent candidate in a by-election in Karachi in December 1975.
Mr Hasan was arrested on 25 December 1975, four days before the by-
election was due to take place, under the DPR, on the charge of burning
a bus. The Karachi Bar Association set up a defence committee to assist
all political workers arrested during the period of the by-elections.
Mr Hasan was convicted by special court in January 1977 and sentenced to
5 years' rigorous imprisonment on the charge of "burning a bus". He is
undergoing treatment for a heart ailment at the National Cardiovascular
Disease3Institute (otherwise detained in Karachi Central Jail).

Chaudri Zahur ELAHI: member of the National Assembly (MNA) and leader of
the Muslim League. Arrested on 7 February 1976 with 47 cases pending
against him, mainly under the DPR and the Maintenance of Public Order
Ordinance. He was convicted by the Special Tribunal for Sind on 6 August
1976 for "making objectionable speeches" in Karachi in January 1976, and
is now serving 4 years imprisonment in Karachi Central Jail.

Sardar Abdul Qaiyum KHAN: politician, leader of the Muslim Conference
and former President of Azad Kashmir. Known political opponent of the
central government. Arrested in October 1975 and held under section 4
of the Azad Kashmir Public Safety Act (for alleged "objectionable
speeches"). Held without trial in Azad Kashmir, probably in Muzzafarabad
Jail. Habeas corpus writ petition filed against his detention was
rejected by the Azad Kashmir High Court recently - on 5 December 1976.
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It held: "the speeches delivered by the detenu at Kohala, Dhirkot,
Nilabut and Bagh provided ample ground for any Government to have
recourse to the Public Safety Act for the preventive detention of the
speaker". (See page 36.)

Mohammad Ibrahim MUNSHI: popular poet of Sind; former supporter of
the PPP. Arrested on 13 October 1975 near his village, Jana Soomro,
Hyderabad District, by a station officer of Mirpur Bathoro Police
Station in Thatta District and charged with committing a "prejudicial
act", under sections 42 and 49 of the DPR, for recitation of his poems
critical of the government at a private residence. The recitation of
the poems was taped without his knowledge. (Previously arrested on
18 February 1972 and convicted by military court to 6 months'imprison-
ment; and on 21 January 1974, for the same offence with which he is
currently charged, and held until December 1974.) He is at present
detained in Thatta Jail, Sind, awaiting trial before special tribunal.

Ali Ahmed KURD: secretary general of the now banned National Awami
Party (NAP) in Baluchistan and a lawyer. Arrested on 26 August 1974
in Quetta on charges of disturbing the peace and tranquility and
afterwards charged under the Explosive Substances Act for possessing
explosives. Convicted by special tribunal on 25 November 1974 under
section 4/5 of the Act and sentenced to 4 years' rigorous imprisonment
and a fine of Rs 2,000. There is strong evidence to suggest that the
charges against him were framed. Held in Central Jail, Quetta.

Altaf Hassan QURESHI: editor of the Urdu Digest. Arrested on 20 March
1976 in Lahore, together with his brother (see below), under section 49
of the DPR, for articles published in the March 1976 issue of the
journal, criticizing the Prime Minister for frequent ministerial changes
and not adhering to the principles of Islam. The immediate cause of
arrest was the journal's publication of a government order banning any
publication of the events surrounding an election meeting by opposition
leader Mushtafa Khar, in which some people were killed. Arrested a
total of six times previously for publishing critical articles, Mr
Qureshi was sentenced by the Special Tribunal of the Punjab on 30
September 1976 to 2 years' imprisonment and fine of Rs 10,000, for
publishing the above mentioned three articles, which were said by the
tribunal to be "prejudicial reports". Detained in Lahore.

Khair Baksh MARRI; leader of the Marri tribe, former president of the
Baluchistan NAP, and member of the Provincial Assembly of Baluchistan.
Arrested on 16 August 1973 in Quetta on various charges under the
Pakistan Penal Code and the DPR, including armed rebellion and sedition
(and delivering "provocative speeches"). Held in various jails until
he was transferred to Hyderabad Central Jail where he is now facing
trial in the Hyderabad Conspiracy Case. None of the charges against
him has as yet been proved in court (see pages 40 to 41).

Sardar Attaullah Khan MENGAL: tribal chief in the province of Balu-
chistan and a leader of the NAP in the province; chief minister of the
Baluchistan Provincial Assembly until February 1973. Arrested on 16
August 1973 in Quetta on various charges under the Pakistan Penal Code,
DPR and the Prevention of Corruption Act, including sedition and murder.
He was held in various jails until he was transferred to Hyderabad
Central Jail where he is now facing trial by special court in the
Hyderabad Conspiracy Case. Because of a heart ailment, Mr Mengel also
spent a short period of his detention in Jinnah Hospital; his health
is still causing concern. None of the charges against him has as yet
been proved in court (see pages 40 to 41).

Dr Ijaz Hassan QURESHI; printer of the Urdu Digest. Arrested on 20
March 1976 in Lahore, together with his brother (see above), under
section 49 of the DPR, for the reasons spelled out above. Arrested
several times previously for printing critical articles, Dr Qureshi
was sentenced by the Special Tribunal of the Punjab on 30 September
1976 to 2 years' imprisonment and fine of Rs 10,000, for printing the
above-mentioned articles, which were said by the tribunal to be
nprejudicial reports". Detained in Lahore.

Jalluludin A. RAHIM: 70 years old, politician; former federal minister
and former secretary general on the left of the PPP. Took major role in
drafting socialist action program of the PPP. He has since criticized
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the PPP for not fulfilling the socialist program of the PPP's manifesto.
There are reports that when Mr Rahim was served with an order of dismis-
sal as secretary general of the PPP, he was assaulted in his house by
the Federal Security Force. J.A. Rahim was arrested with his son,
Sikander (see below), on 2 May 1976 and has been kept under house arrest
since, without trial, presumably under the DPR. He is not allowed
visits nor is he permitted to write or receive letters. A founder
member of the PPP, he had developed deep ideological differences with
party leader Prime Minister Bhutto.

Appendix B, appendix to chapter 5

TUE REFERENCE CASE NUMBER 1 OF 1975

(a) Generally

Sikander RAHIM: lecturer at Karachi University in the Applied Economics
Research Centre; in his early thirties. He was arrested with his father,
J.A. Rahim (see above), on 2 May 1976 and is kept under house arrest,
together with his father, at their house in Karachi. He is held without
trial, presumably under the DPR. He is also not allowed visits, nor to
write or receive letters.

In the Reference Case Number 1 of 1975 before it (hereafter called "the
Reference Case"), the Supreme Court of Pakistan had to decide whether the
National Awami Party was operating "in a manner prejudicial to the sovereignty
and integrity of Pakistan", as stated by the government when dissolving the
party by Notification Number SRO - 176(1)175, issued on 10 February 1975.
By an order of the same date (SRO - 178(1)/75), the government declared that
the NAP "stands dissolved, properties and funds are forfeited to the Federal
Government". The Reference to the Supreme Court, as required by sub-section
2 of section 6 of the Political Parties Act of 1962 and made by the govern-
ment on 24 February 1975, was termed by the court as "one of the most diffi-
cult cases that has come before it" (page 168)*. Indeed, the complicated
issues on which the court had to decide were of an unusually wide nature.
From the international point of view, the fact that the highest judicial
authority of a country is called upon to judge the validity of an executive
action to ban a political party is rare, if not unique.

Haneef Y: aged approximately 46 years, politician and senator and
former chief minister of the Punjab (from which position he resigned in
March 1974 after developing differences with the leadership of the PPP).
Elected to the Senate (upper house) in 1975, he left the PPP, becoming
general secretary of the Moslem League. He was arrested on 29 March
1976 and kept in preventive detention initially under Article 16 of the
Maintenance of Public Order Ordinance. He was later charged with
making an "objectionable speech", an offence punishable under sections
42 and 49 of the DPR. On 21 September 1976, Mr Ramay was convicted by
a special tribunal in Lahore and sentenced to four and a half years'
imprisonment and a fine of Rs 50,000, for having made a speech "calcu-
lated to damage Pakistan's relations with China, Iran, the Soviet Union,
India and Afghanistan and to cause disaffection among the armed forces".
He is believed to be detained in Campbellpur District Jail.

In Pakistan, the banning of the main opposition party by the same
government which had openly declared its confidence in the party by lifting
the ban on it in December 1971, immediately after it came to power, must be
seen against the background of the recent traumatic experience caused by
the separation of Pakistan's eastern wing in 1971 to form Bangladesh, an
event to which frequent reference has been made by the court itself in its
judgement (for example, pages 132, 135). The Attorney General, in his
opening address**, has put the case for establishing the similarity between
what is called the "secessionist movement", led by Sheikh Mujibur Rahman***
and the National Awami Party, whose main party program point is the demand
for complete autonomy of Pakistan's four provinces. The Amnesty International
delegates noted, during their mission, that an atmosphere of apprehension
about the 1971 events still existed, which was reflected in frequent express-
ions of fear of further disintegration. It may well be that these factors
have contributed to the decision to ban the opposition party and to try its
leadership.

* The pages given in this chapter refer to the pages of the All Pakistan
Legal Decisions of April 1976, in which the Supreme Court Reference Case
was reproduced on pages 57-195.

** Attorney General Yahya Bakhtiar's Opening Address in the Supreme Court
of Pakistan in the Reference by the Islamic Republic of Pakistan on Dissolution
of National Awami Party - Rawalpindi, June 19, 20 and 23, 1975 - Ministry of
Information and Broadcasting, Government of Pakistan, Islamabad.

*** The late leader of the Awami League in East Pakistan who became the first
President of independent Bangladesh.
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The Reference Case to the Supreme Court of Pakistan was made under
section 6, sub-section 1 of the Political Parties Act of 1962, as amended
by Act 21 of 1975, which reads:

Court held that this power included an executive order to dissolve a political
party, albeit only in the nature of an ad interim measure pending the decision
of the Supreme Court (page 100).

"Where the Federal Government is satisfied that a
political party has been formed or is operating in a manner
prejudicial to the sovereignty, or integrity of Pakistan,
it shall make such declaration and publish the same in the
official Gazette, and upon such publication, the political
party concerned shall, subject to the provision of sub-section
(2), stand dissolved, and all its properties and funds shall
be forfeited by the Government.

(2) Within 15 days of making a declaration under sub-section
(1), the Federal Government shall refer the matter to the
Supreme Court whose decision on such reference shall be final".

We believe that it is unfortunate that the court did not accept
the contention of one of the amici curiae that Article 17 of the consti-
tution provided the important constitutional guarantee that the govern-
ment's powers to impose "reasonable restrictions" on the right to form or
to be a member of a political party (Article 17(2) of the constitution
as amended) did not extend to the dissolution of the party. "If, there-
fore, the Legislature by the amendment of subsection (1) of section 6
of the Political Parties Act sought to take away the power given by the
Constitution to the Supreme Court and vested it in the Executive, then to
that extent subsection (1) of section 6 of the Political Parties Act was
ultra vires the Constitution" (page 99). We believe that, if this conten-
tion had been upheld, the present unsatisfactory procedure, whereby the
Executive declared a party dissolved and forfeited its property before the
Supreme Court had announced its decision, could not have been carried out.

It is interesting to note that the present reference was filed by the
government under Article 186 of the constitution. Article 186 relates to
the jurisdiction of the court to give an advisory opinion on contra-
distinction to its original jurisdiction in Article 184 of the constitution.
The difference is important. The Attorney General had originally contended
that the Federal Government itself had power to dissolve a political party
and that the jurisdiction of the court in this reference case was merely
of an advisory nature. Consequently, its powers were no more and no wider
than the jurisdiction under the writ procedure of Article 199 of the
constitution: in such proceedings the jurisdiction of the court is limited,
in that the court is only to review whether the initial decision of the
government has been properly made (the court not being concerned with the
correctness of the view of the executive authority). The court itself
stated (page 77) that the Attorney General had invoked the wrong precedent
in proceeding under Article 186.

(b) The Government's Allegations

Facts of Prejudicial Activities:

The Referring Authority seeks to establish that the NAP was
so operating at the time when the declaration was made by showing
that the Party and its leadership have consistently indulged in
the following acts:-

That some of the top leaders of the Party who were
supporters of united India and Indian nationalism are
still unreconciled to Pakistan's existence, integrity
and sovereignty;

Instead, on the contention of one of the amici curiae, the Supreme
Court held that its jurisdiction was far wider than contended by the
Attorney General. The court held that its powers were of the nature of
special ori inal jurisdiction. As a result, the court had to decide the
whole question of the original judicial determination on the basis of all
the evidence produced.

That it creates doubts about the people's belief in
the Ideology of Pakistan with a view to destroying the
very concept which forms the basis of this country;

That the NAP and its leaders have been methodically
working towards the disintegration of Pakistan by:-

Thus, the Supreme Court held that its jurisdiction in this case was
far wider and of an altogether different nature from that contended by
the prosecution. Nevertheless, it ruled upon this essential point without
referring the matter back to the prosecution to correct its mistake, as
would have been normally expected.

a. preaching the doctrine of four/five nationalities
to prepare ground for the ultimate secession of
NWFP and Baluchistan on the basis of the right of
self-determination of the different nationalities
inhabiting those Provinces;

Furthermore, referring to the powers of the Executive to impose
IIreasonable restrictions" on the exercise of the right of freedom of
association as guaranteed in Article 17 of the constitution, the Supreme
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advocating a policy of subversion of the Consti-
tution, rule of law and the democratic institutions

of the country;

creating hatred and disaffection amongst the various

sections of the people of Pakistan to create civil

strife and chaos;

and speeches of certain members of the party, however highly placed they

may be". He states that reference in annexures to the case of Ajmal

Khattak, the former General Secretary of the party, and to Abdul Ghaffar

Khan, are irrelevant because the first is no longer General Secretary of

the party and the latter had no connection with the party after 1964.

Referring to the charge that the NAP is anti-Pakistan, Mr Wali Khan

states the NAP case for maximum autonomy of the provinces in the following

terms:

maligning the Father of the Nation and other
national leaders with a view to ridiculing and
falsifying the concept of Pakistan and laying the

ground for secession.
"The NAP believe there is one Nation in this country and that

is the Pakistan Nation - and that this Pakistan Nation is

composed of nationalities who have their own distinct language

and culture - There is no contradiction in these twu, but these

nationalities are like flowers who with their distinct colours

and fragrance blend into a bouquet - manifesting their unity

in diversity".

That the NAP and its leaders have been seeking and
receiving encouragement and material help from foreign

powers hostile to Pakistan for the achievement of this
and it was with this end in view that large scale terrorist

and subversive activities were organized in Pakistan to

undermine its security and solidarity with the help of

foreign hostile powers;

That the NAP and its leaders also organized a large
scale tribal rebellion or insurgency in Baluchistan in

order to blackmail the Federal Government and the people

of Pakistan to submit to the will and wishes of the NAP

Sardars in Baluchistan".

(All Pakistan Legal Decisions, volume XXVIII, number 4,

page 96.)

Mr Bizenjo, the dismissed governor of Baluchistan, denies in his

written statement that the NAP had any contact with any foreign govern-

ment or received any help from that side for starting a revolt, insurgency

or terrorist activities as stated by the prosecution. The former

governor of NWFP denies that the NAT or any of its members are responsible

for any of the bomb-blasts that have taken place in the province, that

the charges in these cases are trumped up and that confessions in these

cases have ben obtained by coercion or under duress and that the evidence

produced on that basis has no value at all (pages 87-95).

(c) The Defence Case
(d) Facilities Afforded the Defence

In reply, the defence, in a written statement filed on behalf of the NAP

after a meeting of 28 members of the Working Committee, denies it has

been operating in a manner prejudicial to the sovereignty and integrity

of Pakistan. It denies that the provincial governments, where the NAP

was in power, have violated their constitutional obligations. It is also

stated that it is incorrect to say that it at any time propagated the

theory of four nations and affirms its loyalty to Pakistan. The party,

it is said, merely asked for "the protection, preservation and promotion

of the linguistic and cultural rights of different peoples in different

regions of Pakistan", as guaranteed by the constitution. ft denies having

received the support of any foreign government and states that it has

never believed in terrorist activities. It denies all responsibility for

any of the incidents detailed in the reference application.

The written statement of Mr Wali Khan, the leader of the party, is

along similar lines and adds that "some evidence can be used against

individuals, but the party cannot be held responsible for the utterances

It should be noted that the Supreme Court took steps to facilitate the

case for the defence of the banned party. For example, the court ordered

the government to allow members of the Executive Committee of the dissolved

party not then in detention to meet in Islamabad, in order to prepare a

statement for defence. Such a meeting was indeed held and a written state-

ment filed on 24 May 1975. Also, in spite of objections raised by the

government, the court directed that Rs 1,500 per day would be paid for the

employment of a senior counsel, one junior counsel and one advocate on

record, and a lump sum of Rs 10,000 for the preparation of the case.

However, the defence argued that it was hampered by a number of other

factors, some of which were outside the Supreme Court's control:

(1) A majority of the Supreme Court held that the government's order of

10 February 1975 banning the NAP and forfeiting its assets was in the

nature of an "ad interim measure", pending the final decision of the
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court itself (page 100). Consequently, it ruled that the government's
order of 10 February, forfeiting the assets of the NAP, had been validly
made.

As it happened, the government informed the Supreme Court in its
letter of 28 April 1975 that it was prepared to release the funds and
the records of the party which had been seized on 10 February (page 79,
Supreme Court Judgement). And it later transpired that there were no
funds worth mentioning in the accounts of the party. Nevertheless, we
feel that the Executive action to seize records and funds of the party
immediately on pronouncement of the banning order of the party has
seriously hampered the possibilities for the preparation of the defence,
at least in the initial stage, since it has in practice prevented any
donations, towards the costs of the defence, being made.

(2) Mr Abdul Wali Khan, who had been named by the government as the
sole respondent in the Reference Case, at one stage requested the court
to allow all five NAP leaders, then in detention, to be present through-
out the proceedings. The Supreme Court itself stated that "it is true
that the acts of one or two individual members of the party, however
important they may be, will not necessarily be the acts of the party
itself" (page 108), thus contradicting its own acceptance of the Attorney
General's argument that "the political party's existence or actions are
really the actions or utterances of its leaders who constitute the alter
ego of the party itself" (page 108). If the court "cannot altogether
ignore the contention of the learned Attorney General that in so far as
the party has consistently failed to repudiate the utterances or actions
of its leadership or failed to dissociate itself from such actions or
utterances, it must be held that the party itself subscribes to the same
view" (page 109), then it should have allowed all detained NAP leaders to
be present throughout the proceedings, in order to enable them to refute the
allegations made against the party. Instead, the court ruled by its order
of 16 June 1975 that, while "Mr Wali Khan will be present throughout the
proceedings in the court, the production of the others will be directed
as and when found necessary" (page 188).

The immediate cause of the walk-out was the objection, by the leader
of the NAP, to the presence of Justice Mohammad Gul and Justice Mohammad
Afzal Cheema on the Bench. The court pointed out that the objection was
not formally pressed by the defence and overruled it after consultation
with the judges concerned. Mr Justice Mohammad Afzal Cheema had been a
sr,lcretary in the Ministry of Law and Parliamentary Affairs prior to his
appointment to the Supreme Court. The defence said that in this capacity
he might have had to deal with the question of the banning of the party
since the question relating to the banning of the NAP had been under
examination for a period of two to three years. Justice Mohammad Gul
had previously been Chairman of the Advisory Board constituted under
Article 10 of the constitution and as such had dealt with the question
of the continued detention of Wali Khan and other leaders of the NAP
(page 81). It may be argued that if the justices were not directly
involved, they were almost certainly indirectly implicated in the question
of the dissolution of the NAP.

But whatever the truth, Amnesty Lnternational believes that simply on the
principle that "justice must not only be done but must also be seen to
be done", the court might well have decided differently.

Referring to the walk-out, the court observed that "this made our
task still more difficult. We had therefore, of necessity ourselves
also, on many occasions, to intervene in the cross-examination of wit-
nesses" (page 168). It is therefore significant that the evidence
produced in the Reference Case has, as a result of the walk-out, not
been subjected to cross-examination by the defence.

(e) The Rules of Evidence

It should be added that, in spite of the fact that a large part of
the evidence produced in this case tries to establish the truth about the
allegations made by the referring authority that the NAP is responsible for
the insurgency in Baluchistan, the detained Baluchistan leaders of the party
were merely allowed to submit written statements, but were denied presence
in court throughout the proceedings.

The position of the Supreme Court when deciding in the Reference Case
was exceptional in the sense that, so far as we understand, it was not
bound to follow the normal rules of evidence otherwise applicable in
Pakistan courts of law. The Supreme Court decided that its jurisdiction
in this case was in the nature of "special original jurisdiction" for
which, we believe, no special procedural rules have been laid down.
The court itself points out that no rules have been framed under Article
191 of the constitution (which entrusts upon the court power to make its
own rules regarding practice and procedure, subject to law). It states,
on page 195 of the judgement: "In the absence of any rule, it is the
practice of the court that has to be followed".The NAP has, perhaps justifiably, been criticized for its hasty walk-

out on 19 June 1975, when it decided not to take part in any further court
proceedings. The Supreme Court observed that "it is a pity that the political
party sought to be banned, in spite of its Working Party Committee's reso-
lutions to defend that matter, decided to follow its leader and walked out
of the court" (page 168).

As it happened, the Supreme Court decided, in its first order of
12 April 1975, that, in general, it would follow the customary rules
of procedure provided for in the Evidence Act. However, the court also
ruled that it had to make some exceptions to the general rule:
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"We are unanimously of the opinion that since this is a Court
of law, this Court will adopt the ordinary accepted judicial
norms of procedurp and will follow as far as practicable, the
Evidence Act preserving to itself the right to relax its pro-
visions as and when reasonably necessary, in order to avoid
unnecessary difficulties in the putting forward of the evidence
or the material, as the case may be, which the parties may wish
to place before the Court. If any legal objection can be
raised to such relaxation on any cogent ground, such objection
must be raised at the appropriate time and will be decided as
and when raised ..." (pages 105-106). (Emphasis supplied.)

"We were ourselves conscious of these difficulties
and it is for this reason that we have, as already
indicated, decided to relax this rule (that is, the
exclusionary rule of hearsay evidence) in the cases Of
reports of incidents or events which took place in
foreign countries or of reports of speeches or state-
ments made there if they have not been contradicted.
Similarly, articles published in foreign newspapers
will also on similar grounds of necessity be admissible
in these proceedings" (page 113).

A considerable part of the Supreme Court judgement itself (pages 109-114)
deals precisely with the court's ruling on the admissibility of various
kinds of evidence produced before it in this case, the controversial
points of which are set out below:

The evidence produced in court consisted, inter alia, of
oral testimony, a large quantity of documentary evidence, tape
recordings of speeches delivered by the leaders of the NAP and
monitored reports of some "foreign official broadcasting stations".
As we understand the matter, the documentary evidence adduced
included Intelligence or "source" reports of matters that had
allegedly taken place in foreign countries. It further included
"official government records, transcripts, notings and summaries,
extracts from books/pamphlets, judgements and newspaper reports
both foreign and domestic" (pages 109-111).

Whereas Amnesty International does not necessarily seek to criticize
judicial procedures adopted by the courts of Pakistan, we respectfully
suggest that the relaxation of the rules of evidence might have resulted
in a false picture being given to the court. This would apply especially
given that the defence had staged a walk-out at their own option and that
therefore the evidence was not submitted to cross-examination on their
instructions. Amnesty International does not suggest that a defendant
in any judicial proceeding should have the right to stop that proceeding
by walking out; we merely state that the absence of cross-examination
of evidence admitted under relaxed rules of evidence is unsatisfactory
in a case of this nature. For the fate of a whole political party to be
decided within such a context, for whatever reason, gives rise to a great
deal of concern.

For example, several pages of the Supreme Court judgement (pages 145-151)
are devoted to excerpts from Afghan official publications, radio reports
and Afghan newspapers, in order to show that a link existed between
the NAP, its leader and a foreign government (Afghanistan).

Normally, such reports in foreign publications would not be considered
satisfactory evidence. However, given the fact that they did consider them,
it is surprising that they did so without examining their full factual
implications. If the contention is that the authors of the alleged actions
or utterances have had the opportunity of denying these reports when they
were first published, then the court is under the obligation of ascertaining
that the accused could freely avail themselves of this opportunity and did
not use it. The accused cannot be presumed to have had such opportunity,
especially in the case of foreign press which they could not follow regularly.

Also, the danger of a prima facie acceptance of foreign reports is
that a misleading impression is created by a style used in another historic
and geographical context. In addition, one should appreciate that it is
difficult to reach the truth through narrations coloured by the intentions
of the reporters, which may not be the same as the intentions of those whose
actions and utterances are reported.

(iii) The court also ruled that newspaper reports from inside
Pakistan could be produced without further examination of
witnesses:

Reports, inter alia, of foreign newspaper articles as a
means of establishing the truth of facts contained therein.

"Nevertheless, it cannot be denied that so far as
newspaper reports of contemporaneous events are
concerned, they may be admissible, particularly
where they happen to be events of local interest
or of such a public nature as would be generally
known throughout the community and testimony of
an eye-witness is not readily available" (page 112).

This observation of the Supreme Court creates particular concern in a country
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where the prevailing situation of freedom of the press has been described
by the International Press Institute, in its Asia Report of January 1975,
in the following terms:-

"Nothing has changed. There is no official censorship, but
the terms of the 1963 press and publications ordinance of
Eastern Pakistan, which is still in force, makes it possible
for every publication which proves its critical spirit to be
put out of harm's way". (IPI Report, January 1975, number 1.)

This point is of importance since the court, under this ruling, did
not exclude evidence produced by the prosecution showing that some of
the accused convicted in bomb-blast cases were members of the NAP or
affiliated organizations. The prosecution had, for example, pointed out
that one of those sentenced was Asfandiyar Wali, the son of the leader
of the NAP. Amnesty International knows that an appeal against sentence
in his case has been filed and, at the time of the Amnesty International
mission, the delegates received allegations that confession in this case
had been obtained under duress. Even though the last report still
awaits confirmation, there were already enough reasons, under these
circumstances, for not admitting the evidence in the bomb-blast cases,
even for the limited purpose outlined by the Supreme Court.

And the Executive Council of the Pakistan Federal Union of Journalists,
in a resolution of 5 November 1975, reviewing the prevailing situation,
observed:

(f) The Evidence Itself

"The government resorted to all conceivable methods of coer-
cion to prevent newspapers and news agencies from dissemina-
tion of factual information and objective coverage of events.
...The system of 'press advice' had been ruthlessly and fre-
quently used to suppress news about opposition leaders and
parties; and instead 'distorted versions' of opposition state-
ments have been published". (Times, London, 5 November 1975.)

Under such circumstances, one would not have expected that newspaper reports
from inside the country would have been admitted as evidence without further
examination.

(iv) Mention should be made of the court's ruling that it
would allow as admissible evidence judgements delivered by
the various courts in bomb-blast cases, albeit for a very
limited purpose. (The judgements to which the court referred
here are those made by Special Courts, referred to in chapter
4). The court ruled that these would be allowed only for the
purpose of proving "who were the parties in that case and what
was decided in that case and nothing more". The court further
decided that the other facts or findings of the judgement would
not be admissible in evidence "unless of course it is a judgement
against a particular leader of the NAP,whose conduct is in issue
in this Reference" (page 114).

Amnesty International is particularly concerned about the amount of
evidence adduced and on which the Supreme Court judgement was based.

It is surprising to us that the evidence of Muhammed Ashraf Asghar
is taken as effectively showing the NAP's involvement in armed insurgency.
When the Tehsildar of the Quetta Board of Revenue (Muhammed Ashraf Asghar)
says that the persons who kidnapped him "were also connected with the
NAP of Baluchistan" (page 156) and that "the mission of these persons
was now to liberate Baluchistan from Pakistan" (page 157), the court sees
no reason ... to disbelieve his evidence" and finds that it "has impress
of truth about it" (page 158).

Even if this evidence deserves to be considered "as sufficient to
establish that what was happening in Baluchistan was insurgency if not
open revolt", it still leaves, as does other evidence, important gaps
in proving the involvement of the NAP leadership in this insurgency or
revolt.

The official party program of the NAP*, in our understanding, does
not contain any separatist statement in a generally accepted sense. It
speaks of:

"the NAP feels that the integrity of this country is directly
linked with national integration and that can only be achieved
by conscious and effective sense of participation by all
citizens in the political and economic policies of the state".

One of the amici curiae had pointed out that these judgements were still
sub 'udice, as appeals were pending in these cases. Moreover, the obser-
vations contained in this report cast serious doubts on the validity of
some of the judgements made by Special Courts. According to these obser-
vations, there have been substantial allegations that some of these con-
fessions were obtained under duress (see chapter 6).

* The NAP (Requisionists), by Wali Khan, in the series "Political Parties
and their Programs .
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(g) Conclusions

In conclusion, we should like to summarize our main observations about
the dissolution of the National Awami Party and the Supreme Court's
judgement on that issue in the Reference Number 1 1975:

(i) While deciding to relax some customary rules of evidence in the
Reference Number 1 1975, the Supreme Court received evidence not
strictly in compliance with the formal procedural rules, under circum-
stances which create considerable concern, since it was dealing with
a case in which the fate of a whole political party was being decided.
Moreover, we believe that the court reached conclusions on evidence
that did not inevitably point to the NAP acting in a manner contrary
to "the security and integrity of Pakistan".

So far as we have been able to establish, official party programs of the
NAP do not advocate the use of violent or unconstitutional methods to
obtain the party's aims. In fact, some of the party resolutions might
prove quite the opposite. In the resolution passed at the end of a
meeting on 3-4 May 1975, the central government is called on to halt the
"process of chaos" and to end "the reign of terror". The resolution of
6-8 July 1974 states that the people of Baluchistan "are thus fighting
for the very existence of Pakistan and the entire people of Pakistan
are behind them in this struggle" (pages 137-139).

On the basis of these resolutions alone, it is difficult to agree
with the court's judgement that the NAP was involved in an armed struggle
with separatist aims. They may prove a certain approval of the armed
resistance shown by the people of Baluchistan against the "encroachment
on the rights of the different provinces of Pakistan" (Resolution of
13-15 April 1974) but they do not prove anything beyond that.

There is no doubt that acts of civil disturbance occurred on an
increasing scale since 1973 in Baluchistan and NWFP, the two provinces
in which the NAP had its largest support. Foreign press reports have,
for example, named such organizations as the Baluchistan Students'
Organization (BSO) and the Popular Front for Armed Resistance (PFAR) in
connection with the acts of violence (Guardian, 24 January 1975; Asian
Survey, July 1975, page 640).

(ii) Also, we believe that if the actions and utterances of party
leaders and members amount, as is claimed on page 125 of the judgement,
to an act of "high treason", or constitute proof that the NAP was
operating "in a manner prejudicial to the sovereignty and integrity of
Pakistan", these actions and utterances, punishable under the ordinary
provisions of the penal code, should have been the subject of individual
cases before the courts and ought not to have been used to condemn the
party before the cases against individuals were heard. Therefore, the
government should have ordered the trial of individual members of the
NAP under the ordinary provisions of penal law, before making an order
dissolving the party, forfeiting its properties, and referring the case
to the Supreme Court of Pakistan.

In order to establish whether the NAP and its leadership were
responsible for acts of insurgency in Baluchistan, the Supreme Court
relied to a large extent on the evidence produced relating to one former
leader of the party, Ajmal Khattak, who operates from Afghanistan and
who, according to the court, had claimed responsibility for a number of
acts of sabotage and terrorism in a pamphlet, Bullet for Bullet,
published abroad (pages 163 and 164). The leader of the NAP in his
written statement had himself pointed out that Ajmal Khattak, who is a
former General Secretary of the NAP, had no longer any connection with
the party and that his group had in fact "basic and fundamental differ-
ences with the NAP" (page 89).

But the Supreme Court, on the basis of the prosecution evidence
put forward, came to the conclusion that it was the NAP as a party which
was responsible for these as it was "advocating a policy of subversion
of the constitution, rule of law and democratic institutions in the
country, that they have for this purpose resorted to large scale acts of
terrorism, sabotage and subversion within Pakistan to undermine the
security, solidarity and sovereignty of the State" (page 165). Amnesty
International finds the way in which the Supreme Court reached that
conclusion regrettable.
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Appendix C, appendix to chapter 6 the same to satisfy the court that I did not make any confession
before P.W. Sardar Mohammad Ayub Khan Magistrate 1st Class ..."
(the so-called release warrant the accused was to sign in fact
being a prepared confession).TORTURE ALLEGATIONS

Alam Khan, son of Khalil Khan;aged 25 years, resident of Kandi Mian dad
Khel, Prang, Tehsil Charsadda. Occupation: shopkeeper. Statement
recorded on 5 February 1975 before Shah Nawaz Khan, judge, Special Court,
Peshawar: Rehman Gul, son of Rahim Gul, from Kandi Khaaista Khel Prang Tahsil

Charsadda. Aged approximately 40 years. Occupation: saw mill mechanic.
Statement recorded on 5 February 1975 before Shah Nawaz Khan, judge,
Peshawar:

"Q: Why are you charged and have you anything else to say?"

"Q: Why are you charged and have you anything else to say?"

"A: ... I was arrested from the saw mill where I was working
where from I was brought to East Cantt. Police Station. There
from I was taken to Warsak and was given every type of cruel
treatment and was tortured both physically and mentally.
Every type of pressure was being put on me and I was required
to admit that I was responsible for cutting the telephone
wire. I was being tortured in such a way that I would be
transgressing on decency and decorum of the court if I
describe everything which the police does with an accused
person at Warsak to extract confession from him when he is
confined in a room described as 'Qimat Kotha'. I disown the
confession memo Ex.P.X. which must have been prepared by the
police themselves, but which I was required to thumb impress
by the said Magistrate for the said reasons. P.W. Sardar
Mohammad Ayub Khan had asked me if I had been tortured by
the police to which I replied in the affirmative qnd when I
was going to untie •y trousers to show him the marks of
violence, on my body, he disallowcd me to do so, obviously
with expression of resentment over the action of the police
and a few words of syLwathy for me. I requested him that in
the name of God I shoulL: be released of the custody of the
police whereupon P.W. Sardar Mohamad Ayub Khan suggested to
me that I should put my thumb impression on Ex.P.X.• without
telling me the contents of Ex.P.X. I have brought the Holy
Quran to court today and I take oath on the same to satisfy
the court that I did not make any confession before P.W.
',Sailer Mohammad Ayub Khan Magistrate 1st Class ..."

"A: I am innocent and have been falsely charged in this case.
Actually, I was arrested by the police on 10 September 1974,
whereafter, I was produced before A.C. Charsadda who remanded
me to police custody whereafter I was taken to Warsak. I was
kept there for eight days. At day time I was kept at Warsak
but at night time, on each day, the police would either take
me to Nowshera or Charsadda or Matani. I was being beaten
and the police used to ask me as to who was responsible for
subversive activities and when I would express my ignorance,
they would torture me. The police assistant sub-inspector
Akhtar Ali to whom I had been entrusted demanded Rs 500/- from
me but I refused to pay any illegal gratification. The police
wanted me to make a statement that Mohammed Afzal Khan, MPA,
and Major General (rtd) Gilani, MPA, were responsible for the
subversive activities, but when I did not agree, I was
tortured. On 15 September 1974, 1 was then confined in a
small room where a foot constable who was bearded and was
called "Sheikh" and another policeman named Bahadur who is also
a heavy man were brought to my room. They were made to ride
on me to put pressure. Then the police made me swear on
the Holy Quran and I told them that although I belong to
Charsadda, I had not visited Charsadda Railway Station after
1963 much less to place a bomb over there. Then they made an
attempt to electrocute me by making me naked and disgracing me
by tying a wire around my private parts with a view to extract
from me something which I did not know, but which the police
wanted me to say. I was later produced before P.W. Sardar
Mohammad Ayub Khan Magistrate and Ex.P.Y. which I do not know,
what is contained had already been prepared by the police which
was placed before the said Magistrate. I told the Magistrate
that I had been tortured by the police but without inquiring
anything from me, P.W. Sardar Mohammad Ayub Khan who is today
present in court told me that it was release warrant which I
were to sign and that after few days, I would be let off. I
have brought the Holy Quran to court today and I take oath on
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Musa Khan, son of Abdullah Khan, Pathan; aged 20/21 years, of Kandi
Saddo Khel - Parang Tehsil Charsadda. Occupation: truck agent.
Signed statement recorded on 13 December 1974 before the Special Court
judge, Peshawar:

"Q.16: Why are you accused of the offences with which you
are charged and have you anything else to say?"

"A: ... I have been falsely implicated in this case. I
had no connection with Muhammad Iqbal deceased. I was made
to confess my guilt which I later did, because I was
tortured and humiliated by the police at Warsak, so much so
that my mother and sister were brought to Warsak and I was
told that they would disgrace them if I did not state what
they wanted me to say. Then I was obliged to state what
the police wanted me to say. The police then brought me
from Warsak to East Cantt. Police Station Peshawar, where-
from I was taken to SSP Peshawar who showed me a typed
document which now I see in court and which is Ex.P.Q. and
told me that I would have to sign the same and accept what
was written therein. Therefrom the DSP took me to the
district courts where I was taken before P.W. Qazi Shamsuddin
who was sitting in a small room, which did not have the
appearance of court room. P.W. Qazi Shamsuddin told me
that if I signed Ex.P.Q., then he would let me off and that
this was his promise. I told him that I had been tortured
and the confession was being acquired from me under duress,
but he told me that there was no way out and that unless I
signed Ex.P.Q., I could not be let off. Therefore, in spite
of my protest I was obliged to put my signatures at various
relevant places of Ex.P.Q., Ex.P.Q/1 and Ex.P.Q/2, but in
spice of that I was not let off and instead I was handed
back to the police who again took me to Warsak who told me
that my remand period had not yet expired".

"A: I never made any confession before any Magistrate nor I
was ever produced before any Magistrate. In fact, the original
of Ex.P.W.81A (marked as Ex.P.O. in file No.13 of 1974) was
prepared at Warsak and was got typed through a typewriter under
the dictation of a police officer who was probably an S.F. and
my thumb impression on the same was taken by force. I had
remained in police custody for a sufficiently long time, during
which period I was beaten and severely tortured, both physi-
cally and mentally and a rumour was spread that I had been
killed, although I was kept by the police in solitary confine-
ment and was being treated for the injuries which I had received
at their hands. After my thumb impression was taken on the
original of Ex.P.W.8/A, I was sent to jail in such a
condition that I was plastered and was emitting blood. Not
only that but the police brought my wife to Warsak who was
obliged to persuade me to put my thumb impression on the
original of Ex.P.W.8/A and to confess my guilt and she was
being threatened that if she failed in her efforts to do so
then she would be disgraced and humiliated".

Sabz Ali Shah, son of Syed Rehman Shah, resident of Akbarpura, Tehsil
Nowshera, District Peshawar; aged approximately 28 years. Occupation:
former factory supervisor. Signed statement recorded on 24 October 1975
before Special Court judge, Peshawar:

"Q: Did you confess your guilt on 30 October 1974 before P.W.
Murtaza Khan SDM, Peshawar, and how do you explain your
signatures on the original confession memo (copy Ex.P.W.71A)?"

Wazir Gul, alias Kabalai, son of Ziarat Gul, Pakhtoon. Resident of Kurvi,
Tehsil Nowshera, District Peshawar. Aged approximately 30 years. Occu-
pation: cloth seller, zamindar. Signed statement recorded on 24 October
1975 before the Special Court judge, Peshawar:

"A: I did noL make any confessional statement before P.W.
Murtaza Khan SDM, Peshawar or for that matter any other
Magistrate. The truth of the matter is that Qazi Shamsuddin
SP and another police official came to Warsak where I was
kept in confinement. They brought a typed confessional
statement which they also amended there and then and they
retyped another confessional statement and my signatures
on the same were taken by force from me by them. I was
neither informed about the contents of the so-called con-
fession memo nor was I allowed to read the same myself, in
spite of my protest. In fact I had been subjected to such
a severe torture both physically and mentally that I do not
remember if Murtaza Khan SDM, Peshawar, was or was not with
them at that time, but it is a fact that I made no state-
ment before any Magistrate".

"Q: Did you confess your guilt before P.W. Muhammad Naeem
Khan Magistrate 1st Class, Peshawar, and how do you explain
your thumb impression on the confession memo marked as Ex.P.O.
in file No.13 of 1974 (since decided) (Copy Ex.P.W.8/A)?"
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Khaista Mohammad, alias Garhi, alias Insan, son of Abdul Maula, resident
of Lela Wanrai, P.S. Alpuri, District Swat; aged approximately 30 years.
Occupation: schoolteacher. Signed statement made before Special Court
judge, Peshawar. Although statement does not bear date, it was presum-
ably made in 1975. Interrogation of this prisoner took place during
August 1974:

"Q No 11: Did you confess your guilt before P.W. Taj Mohammad
Khan District Magistrate, Dir, and does the confession memo
Ex.P.W.3/1 bear your signature on each sheet of the same?"

"A: I did not confess any thing before P.W. Taj Mohammad
Khan District Magistrate, nor I know what is a confession.
When I was produced before P.W.Taj Mohammad Khan District
Magistrate, Dir, I told him that I knew nothing about the
occurrence, but he told me that the only way to get out of
the clutches of the Police was to put my signatures on
Ex.P.W.3/1 which were required from me by the said witness,
in spite of my protests that I was innocent. Before being
taken to D.M. Dir, I had been kept in custody by the Police
and I was taken to Warsak and some other places and was
being tortured to admit what the Police wanted me to say.
It was under coercion and duress that I was obliged to put
my signatures on Ex.P.W.3/1

a confession. They would even warn me beforehand that if
I did not make a confession they would give me such and
such treatment next evening but in spite of all these
tortures, I could not oblige them, because I had not
committed the offence nor I knew anything about the crime.
They even went to the extent of telling me that they had
murdered my relatives. They would even demonstrate by
making me hear radio (tape recorder) wherein the name of
my father was taken and it was given out that he had
been strangulated to death making me also feel like that
on hearing the sound in the radio (tape recorder). In
this way the Police gave me the impression that all my
family members had been killed. I told the Police that
they may kill me instead of harming me further. The
Police had told me after manufacturing my statement as
contained in Ex.P.W.3/1 that I would have to admit the
same otherwise I would be brought back for further torture.
Then I was taken to Dir after 10 days but I was not pro-
duced before anyone and was instead brought back to
Peshawar where I was again subjected to severe physical
and mental torture for five days to the extent which I
cannot explain in words in Court for it might amount to
transgressing on the limits of decency. Virtually I was
strangulated so much so that I became unconscious. The
Police told me that I was to be hanged but that I had been
spared only to make a statement which they wished me to
make and which now appears in Ex.P.W.3/1."

"Q No 12: Why S.I. Akber Rehman Khan and Taj Mohammad Khan
D.M. Dir (P.Ws.) have deposed against you?"

"A: There may be a pressure from above on them and it is
possible that they have givenevidence against me with
view to secure promotion. Actually when I was arrested,
as stated above, I was first taken to Saidu Sherif where
the Police first wanted me to tell them the names and ages
of female members of my house. Thereafter they brought
chillies and threatened me that they would put the same in
my anus if I did not give a statement which they wanted me
to make. They hurled filthy abuses at me when I did not
oblige the Police and then they brought me to Warsak where
as a part of the torture to which I was subjected the Police
put chillies in my anus with a view to extract confession
from me. They told me that I was a hard nut to crack and
the only treatment which I deserve was, which is given to
iron by the hammer and then I was subjected to severe
beating including cane-beating. Next day the Police told
me that they had brought my wife and sister. They, that is,
the Police, also took off their own clothes and showed me their
private parts. The Police administered intoxicants to me
and they would aim their rifles at me to coerce me to make

Amirullah, son of Saadullah, resident of Baghdada Mardan; aged 23/24 years.
Occupation: student at Government College, Quetta. Signed statement
recorded on 19 December 1974 before Special Court judge, Peshawar:

"Q 10: Why are you charged and what else you have to say?"

"A: ... Then on 13 July 1974 in the morning as stated above,
this false case was made out against me and I was involved
in this charge although I was innocent and in spite of
protests that I should be told the reason why I was being
arrested and man-handled, the police party headed by ASI
Amanullah Khan dragged me with humiliation to the police
station.

I was physically and mentally tortured by the police.
Twice I was taken to the magistrate to get my confession
recorded but I refused to confess anything which I had not
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done. Lastly white still in police custody, on 2 August
1974, Inspector Min:ami1 Shah told me as to why f was fed
up with life in that they would not spare me but would kill
me if I did not make a confession as desired by them. Being
on the verge of break-down, I yielded. ft was Friday and
the police took me to a room whele a man who has not so iar
appeared as a P.W. in this case, purporting to be a magi-
strate, was sitting with whom some typed papers were lying.
That room did not have the appearance of a court room. That
person then took my signature at two places marked D.1 and
D.2 in red pencil on the back of Ex.P.M., but he neither
read out those papers before mc nor I was asked to state
anything. The signatures on other pages of Ex.P.M. marked
D.3, D.4, D.5, D.6 13.7, D.8 and D.9 are not my signatures".
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with updated preface March 1976: C1.20 (US 53.00).
Political Prisoners in South Vietnam,  A4, 36 pages, July 1973: 35 pence (US 50,90).
A Chronicle of Current Events  (Journal of the Human Rights Movement in the USSR),
numbers 17, 18, 21, 24, 27 published individually: 65 pence (US $1.60); double volumes
19-20, 22-23, 25-26: 85 pence (US 52.10): nunthers 28-31 in one volume: 95 pence
(US 52.50); numbers 32-33, one volume, £1.95 (US 84,95),
Amnesty International Report on Torture,  246 pages. First published December 1973, second
(updated) edition January 1975: CI.50 (US 53.75).
Chile: an Amnesty International Report,  A5, 80 pages in English, 88 pages Spanish, September
1974: 85 pence (US 52.10).
Short Report on Prison Conditions in West Bengal Jails,  A4, 16 pages, September 1974,
Report of an Amnesty International Mission to Israel and the Syrian Arab Republic to
Investigate Allegations of III-Treatment and Torture,  A5, 34 pages, April 1975: 50 pence
(US $1.25).
Workshop on Human Rights: Report and Recommendations,  A5, 15 pages, April 1975,
issued by the Amnesty International Campaign for the Abolition of Torture.
Report of an Amnesty International Mission to Spain,  AS, 24 pages in English, 28 pages
Spanish, September 1975: 35 pence (US 50.90).
Prisoners of Conscience in the USSR: Their Treatment and Conditions, A5,  154 pages,
November 1975: L1.00 (US 52.50).
AI in Quotes, A5,  24 pages, May 1976: 25 pence (US 50.50).
Amnesty International 1961-1976: A cnronology, May 1976: 20 pence (US $0.40).
Report of an Amnesty International Mission to Sri Lanka, A4, 52 pages, second edition

December 1976: 75 pence (US $1.25).
Report of an Amnesty Intematidnal Mission to the Republic of the Philippines, AS, 60 pages,
September  1976: 90 pence (US $1.80).
ProfessionalCodes of Ethics, A5, 32 pages, October 1976: 40 pence (US $1.00)

In  addition to these major reports, Amnesty International also publishes a monthly Newsletter,
an  Annual Report  and a regular series of  Amnesty International Briefing Papers.  These are
available singly or by subscription:

Amnesty International Briefing Papers:  a new series of human rights reference booklets on
individual countries, averaging between 12-16 pages in A5 format. Briefing Papers Number 1-9:
Singapore Rhodesia/Zimbabwe People's Democratic Republic of Yemen
Paraguay Malawi Taiwan (Republic of China)
Iran Guatemala Czechoslovakia

Subscription price for series of 10 briefing papers: £6 (US 515). Price includes postage and
packing.

Amnesty International Newsletter and Annual Report:  The Newsletter is a six-page monthly

account of Amnesty International's work for human rights in countries throughout the world
and includes a two-page bulletin on the work of the Campaign for the Abolition of Torture.
The  Annual Report  gives a country-by-country survey of human rights violations which have
come to the attention of Amnesty International. Yearly subscription £6 (US $15) inclusive.

Amnesty International Publications arc available in English and in most cases have been
translated into pther major world languages by the International Secretariat or by the national
sections of Amnest'y International.

Copies of Amnesty International Publications can be obtained from the offices of the national
sections of Amnesty International. Office addresses and further information may be obtained
from the International Secretariat, 53 Theobald's Road, London WC1X 8SP, England.
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