The Human Rights Commission Bl
Amnesty international’s observations

After more than a year’s discussion, the Government of india has intreduced a Bl for the establishment of a Human
Rights Commission In the Lok Sabha (parilament). The "Bll to provide for the constitution of a Natlonal Human Rights Commission and a
State Human Rights Commission In any State_" was intreduced on the last day of parllament’s last session, 14 May 1983.

Amnesty International hopes that the government will allow the provisions of the Bl to be thoroughly discussed by
members of the Lok Sabha, by civil lherties groups, lawyers and ethers during the current session of parlament and that the
government will take into account their views in order to snsure that the Human Rights Commission becomes a strong aiditional toel
to strengthen important human rights pretection mechanisms airsady In place In india. Amnesty international kdentified basic
standards for the effective functioning of such commissions in a document: Natienal Human Rights Commisslon: Basic Standards
Recommended by Ammesty International, which was given te the government and other interssted parties in November 1882, when an
Amnesty International delegation met government officlals for the first time for many ysars to discuss Its human rights ad
the nead to strengthen the existing machinery for human rights protection. The text of that decument Is attached. Against tha t
background, Amnesty International makes observations about several provisions of the present Bl which It belleves sheuld be
strengthened.

Amnesty International weicomes the propesed Human Rights Commission in principle but wishes to relterate that the
creation of a National Human Rights Commission, aithough important, can never replace, nor should It In any way diminish, the
safequards inherent In comprehensive and effective legal structures enforeed by an Independent, impartial and adequately rese urced
and accessible jodiclary. In india, the ereation of such a human rights commission should go hand In hand with a thorough review of
xisting mechanisms In order to make thess mere effective Instruments of human rigiits protection

Amnesty International also weicomes the government’s rasolve to intreduce reforms te the criminal justice system,
notably measures to strengthen legal safeguards for dotainees and others, which have been discussed by Chief Ministors since
September 1882 This was rolterated in the Statement of Objects and Reasons attached to the present BilL In which the government
acknowiledges that:

"there has been growing In the country and ahroad about Issues relating to human rights. Having regard to this...| thel
Government hag been reviewing the existing laws, procedures and system of administration of justice; with a view to
bringing about greater accomntablity and transparency In them, and devising efficlent and effective metheds of dealing
with the situation”.

Howaver, no concrete proposals have so far heen put to Parllament. Amnesty International urges that effective reform to
protect the Ives and safaty of detainess naw he brought lnto foree.

When Introducing such Iegal reforms Amnesty international hopes that the government will take the opportunity to act
also upon the observations made by the Unitad Nations Human Rights Committeq. That Committes examined the report india had
submitted about Its observance of the rights lald down In the international Covenant on Civil and Political Rights (IECPR), to which india
Is a party. Despite the government’s assertion in the Statement of Object and Reasons attached to the Human Rights Commission Bl
that "the human rights embodied In the aforesald Covenants (Inckading the ICCPR) stand substantially protected by the Constitution”,
the Committee found that many of the ICCPR’S provisions did not seem to be applied In india and that a number of provisions In speeial
laws currently In fores contravened important rights provided In the Covenant'. The Committes was especlally concerned about the
arbitrary powers granted to the security foreas under the Armed Forces (Special Powers) Act, the Terrorist and Bisruptive
Activities (Prgvention] Act and the National Security Act (n Jammu and Kashmir, the Public Safety Act).

1 Committee members found a number of special legal provisions in India to be incompatible
with some of the most important rights laid down in the ICCPR (to which India is a party since 1979),
notably the right to life, the right to liberty and security of the person, the right not to be arbitrarily
arrested and detained and the right to a fair trial (See: India: Examination of the Second Periodic
Report by the Human Rights Committee, Amnesty International, March 1993 (ASA 20/05/93)



Amnesty International also hopes that the government will now proceed to implement the recommendations the
organization made last year In a Ten Point Pregram for the Prevention of Torturs in india2. It Is sncouraged te ses that some of the
recommendations Amnesty International made therein appear aiready to be refiected In the proposais for legal reform new helng
considered by the government.

Amnesty International’s main concerns about specific provisions In the Bll

Amnesty International weicomes provisions in the Bl which reinforce india’s commitment to protect human rights, notably
those lakd down In the ICGPR, for the Gommission to have powers of a civl court to compel the attendance of witnesses, give public
account of Its findings and for the government te inform parlament of the subsequent action taken. lowever that provision shou id be
strongthened by a duty to do that within a strict time Bmit).

Provisions permitting the Commission to recommend measurss for the effective implementation of legal safeguards and
International human rights instruments and for the promotion of ressarch into human rights ag well as of awareness of safequards
to protect these rights are equally encouraging. However, other provisions of the Bill greatly reduce the Commission’s potential
gffectivensss. Amnesty intornational’s main concerns about the proposed Bl are:

Limitations te the Commission: Mandate

+ The Commission’s mandate effectively excludes the potentially gravest human rights viclations currently being
perpetrated In india by the army and paramilitary forces, such as the Border Security Force and the Central Reserve Police Foree
oporating In Jammu and Kashmir, Punjab and some other states Including In north-east india. Under Clause 18 of the BH all the
Commission can do when faced with allegations of human rights vielations committed by these agencles Is to ask for a report from the
Central Government. The Commission has no powers to preceed with the compiaint or recommend to the government that an inquiry
be carried out or officlals involved be brought to justice. Thers are no powers of investigation, nor even an obligation on t he part of
the government to publish the Commission’s recommendations. Morsover, special restrictions apply In Jammu and Kashmir where all
Issues relating to public order and the conduct of police ars specifically excluded from the Commission’s terms of refersnce [(Clause 1
2.

In effect, the Commission’s role In those cases Is reduced to that of a "post box” to recelve the government’s views.
Witheut effactive powers to Investigate allegations of the presently mest grave and wiiespraad human rights viclations In Ind la,
roportedly committed In Jammu and Kashmir by the army and the paramilitary forces, the Commission will lack credibility, hoth within
india and internationaily.

+ The Commission lacks any powers to visit jalis and other places of detention at a time chosen by It in order to
Investigate specific allegations of human rights vielations. According to Clause 12 (d) the Commission’s powers are restrictad to
visiting Jalis, and then only with the "prier approval of the State Government”. The majerity of human rights viclations are Ikely to
oceur In police statlons and interragation or detention centrss established by the army and paramilitary forces. For purposss of
Investigation and prevention the Commission should have immediate and unhindered access to all places whers detained persons are
being or ars suspected of being held, and officlals shouid be oblged to cooperate with any sueh visits.

+ The mandate of the Commission Is Bmited to only these internationally guaranteed human rights - sueh as provided in the
ICCPR - which are "enforceable by courts In india”_ A number of important legal safepuards provided in the IGCPR are In fact more
narrowly defined In the indian Constitution and certain rights are not even contained in it. Anmesty international belleves that the
Commiggion’s mandate should not only Incorporate the fundamental rights and legal safeguards guaranteed In the indian Constit ution,
but aiso these lald down In the Universal Declaration of Human Rights, the ICCPR and other international legal instruments speeified the
attached document on Basic Standards for Human Rights Commissions.

? The recommendations were made in the report India, Torture, Rape and Deaths in Custody, Amnesty
International, March 1992, ASA 20/06/92 (available in English and Hindi).



4 The limitation to a period of one year from the date of the occurrence of the alleged human rights vielation for the
Gommissien to be able to act upen It. A number of human rights vielations, including grave vielations invelving "disappearanc es”, may
romain hidden for a considerabie period of time. in some cases, reports of human rights vielations may not reach the Commission for a
long time because the compiainant Is detained. The Gommission should have a mandate to consider complaints aven In cases wher e the
one-year time Bmit has hoon exceeded.

The Gomgposttion of the Commission

+ A majerity of the propesed Commission’s members (three out of five) would be appointed from amongst serving
Secrstaries to the Government of indla. The procedurs to select the Commission’s members would be In the hands of the gover nment
and the Oppesition (Clause 4). Such a composition and sslection procadure would not mest the criteria for independence and
Impartiality which are essential If the Commission I8 to become and to be perceived as a credible and effective body providing
additional human rights protection in india. The procedure to select the Commission’s members should be fair and transparent,
affording all necessary guarantees of Independence and broad representation. This could be achieved by, for example, nvelvin g senior
members of the judiclary and civil Iberties groups in the sslection procsss.

in Amnesty international’s view all commission members should be independent from government and should consist of men
and women known for their Integrity and impartiality.

According to clanse 3 (2)(h] of the BIll, the four Commission members who are not the Chairperson are only requested to
have "knowledge of, or practical experience in, matters relating to human rights”. Amnesty international helleves that It Is cruclally
Important that they have a aroven axpertiss and campetancen the field of pretecting and prometing human rights.

The Commission’s methedelogy

+ The Commission does ot have Its own independent Investigative machinery to probe allegations of human rights
vielatiens effectively throughout the country and has no authority to establish offices outside Dol as it desms necessary [Clanse 3
n.

Clause 1 specifies that It Is the povernment which will determine which investigative staff shall he avallable to the
Commigsglon; that they shall eperate under the supervision of a Director General of Police or higher police official apparently not
accountahie to the Commissien; and that the Commission may appeint other professional staff "subject to such rules as may he made
by the Central Government”. Clause 14 specifies In effect that Investigations will he conducted by investigative agencies of the
Contral or State Governments concerned.

State security forces themselves often stand accused of being implicated In human rights vilations. Government agencies
who may have a vested Intersst in covering-up the human rights vielations they have committed may, inder the BI'S provisions,
Interfers in Investigations carried out by the Commission. In the ahsence of provisions for the Independent vestigation of complaints
of human rights vielations by the Commission, the Bl will not ensure that the Commission’s investigations are independent and fair. it
Is cruclally important for the crediility of the Commission that It has [ts own adequately staffed investigative machinery p srmitting
it to probe human rights viclations thronghout the country speedily and effectively. This machinery should have adequate pawers and
resourees to carry out effectiva and independent investigations. It should be financed by the Commission and be answerable only te It.
The Commission sheuld have all human and material resources to effectively carry out the wide ranping activities envisaged In the BiL



