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Amnesty International welcomes the comments it has received from the
government on its report and appreciates the government's confirmation
that all political prisoners who had been detained under the provisions of
the Maintenance of Security Act have now been released. Amnesty Inter-
national remains concerned however that the government apparently has no
intention to consider implementing one of the main recommendations of the
report, seeking the removal of preventive detention from the Constitution,
or at least the repeal of preventive detention laws currently in force in
various Indian states, (Recommendation II, page 11). According to one
press report, the Home Ministry is said to have informed the states that
"the centre will not legislate preventive detention", but that the "states
can do so if they so desire", (Indian Ex ress 12 November 1978). While
noting the categorical assurance given by the Law Minister on 17 October
that "preventive detention as envisaged by the Janata party government
would never be used against political opponents", it is Amnesty Inter-
national's experience that powers of preventive detention, whether enacted
for dealing with "anti-social elements", "ecomonic offenders" or "law and
order problems" have, in due course, been used against political opponents



in India. Amnesty International therefore calls upon the government to
reconsider its position, to direct state governments to repeal existing
laws for preventive detention, and to remove preventive detention from
the Constitution.

The execution of Krishna Chetty, to which the government's reply refers,
is one of dozens of executions of the death penalty which are being
carried out in India every year. Amnesty International calls upon the
government to consider taking steps for the total abolition of the death
penalty in all cases.

The latest government figure on political imprisonment, supplied by the
government in its response to this Amnesty International report, is that
there were 373 "Naxalites" in prison as of 1 August 1978, (162 of whom
had not been tried). Amnesty International's mission report, describing
the situation as of January this year, estimates that there were "at
least 500 and perhaps 1,000" such prisoners. Amnesty International is
aware that indeed some of the untried political prisoners, whose cases
Amnesty International groups are investigating, have been released in the
states of Kerala, West Bengal and Bihar after its mission took place, but
Amnesty International has not received any confirmation that political
prisoners, held under similar conditions for several years without having
been tried, have been released in Andhra Pradesh. Nor is Amnesty Inter-
national aware that the central government has issued directives to this
effect. (See Amnesty International Recommendation III-b, page 2, and the
government's reply in points 1 and 2.)

Amnesty International is glad to note that the Indian government has made
available Rs. 40 million for the improvement of prison conditions, and
hopes that state governments will consider using these funds in line with
the recommendations set out in this report.

Thomas Hammarberg
Chairman, International Executive Committee
10 December 1978

The government's comments furthermore confirm that Vijayan Nair of
Varkala (whose family members were interviewed by Amnesty International)
indeed died in March 1976 as a result of torture in the custody of the
police, as stated in this report, (see page 42 and Appendix B, govern-
ment's reply point 6 on page 84). While noting that the government has
ordered an investigation into the case as well as departmental discip-
linary action against the officers involved, Amnesty International is
concerned that this is only one of many cases where such a government
response is called for. Amnesty International recommends that the
government now considers implementing, systematically throughout India,
the specific steps for the prevention of police brutality and torture
outlined in this report, (Recommendation IV, page 13).

In this context, Amnesty International notes that, after this report had
been sent to the government, allegations were made by an unofficial
committee that political prisoners have been killed by the police not
only in the states of Andhra Pradesh and West Bengal (as stated in this
mission report), but also in the state of Punjab, in the period between
1970 and 1976. Whereas Amnesty International has not been able to
investigate these specific allegations, Amnesty International believes it
is most important that all substantial allegations of this nature be
fully investigated by impartial inquiry commissions in all Indian states.
Amnesty International is concerned that the government has so far not
taken any steps to ensure that the important inquiry started by the
Bhargava Commission - investigating the allegations that "Naxalite"
prisoners have been killed in Andhra Pradesh by police in incidents of-
ficially described as "encounters" - will be able to complete its work.
Unfortunately, the commission had to stop its work in June this year.



INTRODUCTION

This report is based on the observations made by an Amnesty Interna-
tional delegation visiting India from 31 December 1977 to 18 January
1978. This was the first official Amnesty International delegation to
the country, but the organization has been concerned for many years
about political prisoners and their treatment in India. In that time,
Amnesty International's attention has focused on preventive detention
and its use as a means to hold political opponents for long periods of
time without charge or trial: during the recent Emergency of 1975-77,
when the Congress Government was in office, thousands of prisoners of
conscience were detained indefinitely without charge or trial, and were
denied the right of habeas corpus. Chapter II of this report therefore
deals with preventive detention in Indian law and its use for political
purposes up to the time of writing (as of 1 July 1978, according to the
latest official statistics, 86 political prisoners were known to be
still held in preventive detention under the Maintenance of Internal
Security Act).

Other parts of the report (Chapters IV and V) deal with allegations
of torture and reports that political prisoners have been deliberately
killed in "encounters with the police" or "while trying to escape from
prison"; these allegations relate to the period up to March 1977, the
date on which the present Government assumed office. The report also
makes observations on the conditions in which political prisoners are
held (Chapter VI).

The recommendations which Amnesty International is submitting to
the Indian Government are outlined in a memorandum included in this
report. They reflect the long-standing interest of Amnesty Interna-
tional in human rights developments in India and its particular concern
about continued allegations, persisting until March 1977, of long-term
imprisonment without trial and of such serious human rights violations
as torture and the killing of political prisoners. These matters will
continue to cause grave concern until resolved by thorough investigation
and appropriate effective official action.

Amnesty International is very hopeful that the recommendations
listed in this report will be given most serious consideration, with a
view to their implementation, by a Government which has placed a great
emphasis on the restoration of the rule of law, the independence of the
judiciary and the protection of the fundamental rights of Indian citi-
zens, all of which had been seriously impaired during the recent Emer-
gency. At the same time, Amnesty International fully acknowledges and
welcomes the important steps which have already been taken by the present
Indian Government for the restoration of the rule of law: these, too, are
described in this report (Chapter I).



The Amue:;tyInternationalvisit to india, January 1978
BACKGROUND TO THIS REPORT

Amnesty international had made repeated requests to the previous Gov-
ernment for pennission to visit India in order to investigate the many
allegationsof large-scale imprisonment of prisoners of conscience and
curtailment of fundamental rights which the organization had received
in the period between the declaration of Emergency on 26 June 1975 and
the installation of the new Government in March 1977. The previous
Government refused to answer these requests, but Amnesty International
was able to visit India after March 1977.

Amnesty International's concerns in India before 1975

The organization's purpose in sending a mission to India in 1978
was not only to obtain a first-hand account of the many and serious
human rights violations during the Emergency period, but also to acquaint
itself with the measures announced by the new Government for the restora-
tion of the rule of law and to study problems still of concern to Amnesty
International. It has greatly valued the opportunity of discussing with
judges, lawyers, former political prisoners, members of civil liberties
organizations and others possible initiatives for the long-term protect-
tion of fundamental rights in India. Amnesty International realizes that
these matters are also of concern to many former political prisoners whom
it adopted as prisoners of conscience during the Emergency: some of these
are now Government officials. The organization's delegates were deeply
impressed by the commitment and interest in the protection of fundamental
freedoms and rights which its delegates encountered during the period of
their stay in India.

Throughout its existence, Amnesty International has taken up cases of
prisoners of conscience held under the provisions of preventive deten-
tion laws in India. For a number of years, those affected were mainly
political prisoners held in connection with claims for increased
autonomy by the border state of Jammu and Kashmir; one of the first
prisoners of conscience adopted by Amnesty International in India was
Shaikh Abdullah (now Chief Minister of Jammu and Kashmir). Following
the declaration of an Emergency at the outbreak of the 3 December 1971
war with Pakistan - which led to the establishment of an independent
state, Bangladesh - Amnesty International interceded for the thousands
of civilians detained in the aftermath of the war in the various
countries of the sub-continent, including India.

Amnesty International's delegates, Professor James Fawcett,
President of the European Commission of Human Rights and Professor of
International Law at King's College, London, and Yvonne Terlingen of the
Research Department of Amnesty International, met the Prime Minister and
the Ministers of Home Affairs, Law and Industry in New Delhi and received
full cooperation from officials throughout their stay. The delegation
travelled also to Kerala, West Bengal and Andhra Pradesh. They met the
Governor of Andhra Pradesh, the Chief Ministers of West Bengal and Kerala,
and various other state Government officials, including the Advocate
General of West Bengal. The delegates also met various prominent members
of the Bar and Bench: the judges of the Supreme Court and the High Courts
of Delhi and Calcutta, and the Chief Justice of India.

Amnesty International became increasingly concerned about persist-
ent reports from 1971 onwards that people suspected of involvement in
extreme left-wing political activities remained imprisoned for many
years without trial, in most cases after being arrested under preventive
detention laws which the Indian Government had introduced during 1971.
The detention provisions of the Maintenance of Internal Security Act
(MISA) and the Defence of India Rules (DIR - the latter were introduced
immediately after the December 1971 Emergency declaration - were enacted
for the specific purpose of dealing with problems created by the 1971
war and the influx of thousands of refugees across the Indian border
from 1970 onwards. Subsequently, it was used to detain political pris-
oners suspected of involvement in extreme left-wing activities for many
years without trial. Nearly all these prisoners - arrested during the
early 1970s - were allegedly members of the Communist Party of India
(Marxist) and, in particular, the Communist Party of India (Marxist-
Leninist), Maoist revolutionaries commonly known as Naxalites, and were
held in the states of West Bengal and Bihar (see Chapter IV). In March
1973, official statistics showed that in one Indian state alone, West
Bengal, the total number of "prisoners arrested for being Naxalites was
17,787". Amnesty International was particularly troubled about the
Government's practice of re-arresting political prisoners on a number of
serious charges when their release from detention became due: for
example, after a Supreme Court ruling of 19 April 1973 had declared the
arrest of 1,740 such political prisoners under one section of the MISA
illegal, almost all these prisoners were reportedly re-arrested under
other sections of the same Act or charged with specific offences under
the Indian Penal Code, without, however, subsequently being brought to
trial. During 1973 and 1974, Amnesty International wrote on three
occasions to the central Government and to the state Government of West
Bengal about these disturbing reports. When no reply was received,
Amnesty International published a Short Report on Detention Conditions
in West Bengal Jails in September 1974.

In New Delhi, the delegates had detailed discussions with two judges
of the High Court. During the Emergency, one of these had been trans-
ferred to Assam and the other had been refused governmental confirmation
of his appointment because in September 1975 they had dismissed the
detention order against a well-known Indian journalist, and criticized
the then Government's action. Professor Fawcett was given the opportunity
to address members of the Supreme Court Bar Association in New Delhi,
members of the High Court Bar Association in Calcutta, and members of
the Indian Law Institute. The delegates visited prisons in New Delhi,
Calcutta and Hyderabad. Amnesty International is most grateful to the
Government, and to the Prime Minister in particular, for the valuable
cooperation extended to its delegates throughout their stay.



International of arbitrary action taken by officials who had been given
unlimited powers during the period of Emergency. Most disturbing were
reports, subsequently confirmed, that political prisoners had died as a
result of torture during interrogation or in staged "encounters" (see
Chapter V). Amnesty International took action on behalf of some poli-
tical prisoners threatened with torture during the Emergency, but many
more allegations that political prisoners had been tortured during this
period emerged in the Indian press after censorship (which had been in
force during the Emergency) had been lifted and the new Government had
assumed office in March 1977. There were also many reports that poli-
tical prisoners had been ill-treated in jail and denied even the most
basic facilities as well as the right to see their relatives regularly.

Amnesty International's continuing concern for human rights in India

The Short Re ort put the number of political prisoners in the state
of West Bengal alone at the time of publication at between 15,000 and
20,000. Amnesty International expressed concern that the majority of
these political prisofiers had been held for three years (or more) with-
out trial and were kept in conditions which fell far short of the
United Nations Standard Minimum Rules for the Treatment of Prisoners.
The report also expressed serious concern about 12 known incidents in
which 88 political prisoners had died, the official explanation being
that they had died "while trying to escape from prison". The report
made a number of recommendations to the then Government, among them that
only those political prisoners against whom there was evidence that they
had committed acts punishable under the Penal Code should be prosecuted
and that political prisoners charged with criminal offences should be
released within three months of arrest if not brought to trial by then.
While acknowledging that the bad conditions in which political prisoners
were detained were partly the result of serious overcrowding in Indian
prisons, Amnesty International made a number of recommendations for the
improvement of prison conditions in line with the United Nations
Standard Minimum Rules for the Treatment of Prisoners. The Indian Gov-
ernment at the time seriously contested only Amnesty International's
estimate of the numbers of political prisoners, maintaining that no more
than 1,609 prisoners were held in the state of West Bengal in connection
with "extremist activities". Subsequently the Government refused a
request by Amnesty International to visit jails in West Bengal where
political prisoners were being held.

Amnesty International's concern for prisoners of conscience detained
during the 1975-77 Emergency

On assuming office in March 1977, the present Janata (People's) Gov-
ernment took a number of important steps for the restoration of the rule
of law in India (see Chapter I). The new Government released nearly all
prisoners of conscience who had been arrested under the provisions of
the two main preventive detention laws in force during the Emergency:
the Maintenance of Internal Security Act (MISA) and the Defence of India
Rules (DIR). According to Government statistics, 17,754 political
prisoners were still held under the MISA when the present Government
took over (out of a total of 36,039 detained during the Emergency). The
Government also released the remaining political prisoners still held
under the detention provisions of the DIR. However, on 1 July 1978,
more than a year after the new Government took over, 86 political pris-
oners were still held for political reasons without trial under the MISA
provisions (73 of them foreign nationals and 13 Indians held for "reasons
connected with the Security of the State or the maintenance of public
order"). For reasons set out in this report (see Chapter III), Amnesty
International considers these prisoners to be prisoners of conscience
and has, on several occasions, urged that they be released forthwith.
Amnesty International has not taken up their cases on an individual
basis because it received an assurance from the Government, in a letter
of 6 April 1978, that all these prisoners would be released at the same
time as the MISA was repealed.

On 26 June 1975 the President declared a State of Emergency on the advice
of the then Prime Minister, Mrs Indira Gandhi, heading a Congress Gov-
ernment. During the following two years, India witnessed a denial of
fundamental freedoms and civil liberties on a scale unprecedented since
Independence. Amnesty International estimated that, throughout the
period of Emergency, at least 40,000 and perhaps as many as 100,000
people became political prisoners, including members of both right- and
left-wing opposition parties, even including members of the Congress
Party itself. The vast majority were prisoners of conscience detained
without trial under laws amended during the Emergency to deny Indian
citizens the right of access to the courts and even to know the grounds
for their detention. Amnesty International adopted 236 of these as
prisoners of conscience and made frequent appeals for their release, in
addition to other activities which have been described in Amnesty Inter-
national's annual reports for 1975, 1976 and 1977. Government statistics
subsequently published confirm that, during the period of Emergency,
36,039 political prisoners were held in preventive detention under the
provisions of the Maintenance of Internal Security Act alone. Besides
these, according to official statistics provided by the Home Ministry,
77,297 political prisoners were held under the Defence of India Rules
(DIR). All important fundamental rights guaranteed in the Constitution
were suspended and could no longer be enforced; the right of habeas
corpus ceased to exist. Numerous incidents were reported to Amnesty

During their visit, the Amnesty International delegates also
discussed with the Ministers of Home Affairs and Law a Bill for preven-
tive detention then before Parliament and meant to replace the MISA,
which was to be incorporated in the Code of Criminal Procedure. The
Bill had been introduced despite the Government's election commitment
to repeal the Maintenance of Internal Security Act. In the face of
vocal opposition from civil liberties organizations and the press, the
Government on 23 March 1978 announced its intention to withdraw the Bill
and the Lok Sabha (Lower House) subsequently repealed the MISA uncondi-
tionally on 19 July 1978. Amnesty International has in this report
commented on this Bill and the remaining provisions for preventive
detention in Indian law in view of its long-standing concern about the
use of preventive detention for political purposes and, more partic-
ularly, the large-scale and indiscriminate use of such detention during



the recent Emergency period. Preventive detention was first introduced
under British colonial rule, when prominent Indian political leaders
suffered imprisonment without trial under its provisions. In India, the
Constitution itself continues to permit preventive detention and at
least one state Government (the state of Jammu and Kashmir) at present
retains very wide powers to detain political opponents without trial
(see Chapter II).

(attached to this report as Appendix B), as well as detailed reports
available to Amnesty International covering the period up to 1977,
confirm a pattern of police brutality after arrest which, in the case
of political prisoners, in past years frequently led to torture.
Although Amnesty International has not received any reports alleging
torture of political prisoners after March 1977, there have been at
least two reports that non-political prisoners have since then died in
the custody of the police as a result of serious brutality. Amnesty
International notes with concern that so far no structural measures
have been taken by the Government to prevent the occurrence of torture,
and wishes to draw attention to the fact that many police officials
alleged to have been involved in acts of torture are currently still
holding office (see pages 44 and 57). Chapter IV of this report lists
a number of steps which the Government should consider taking in order
to prevent the occurrence of torture.

Chapter V of the report describes allegations, relating to the
years before March 1977, that political prisoners were killed by the
police in "encounters" or "while trying to escape from prison". The
allegations of so-called "encounter killings" of Naxalite political
prisoners relate to the state of Andhra Pradesh in particular.
Detailed allegations of this nature emerged after censorship had been
lifted last year. This report contains a statement by a former pris-
oner (attached to this report as Appendix D) who claims to have wit-
nessed one such killing in Giraipally Forest in Andhra Pradesh in 1975,
when four alleged Naxalites died after being arrested and tortured.
Amnesty International considers these killings, if confirmed, to be
most serious human rights violations, and believes that they should be
investigated by an effective, public and impartial inquiry commission.

During its recent mission, Amnesty International noted that wide
discrepancies existed from state to state as regards the release of
political prisoners, some of whom continue to be held for many years,
often without having been tried (see Chapter II1). These prisoners are
not held in preventive detention but are detained on specific criminal
charges. The majority were arrested during the early 1970s, before the
June 1975 declaration of Emergency, on suspicion of being associated
with extreme left-wing political activities. Most of them are alleged
Maoist revolutionaries, commonly referred to in India as Naxalites (see
Chapters III and IV). Amnesty International estimates that at least
500 such political prisoners are currently being held in the three
Indian states its delegation visited in January this year - Kerala,
West Bengal and Andhra Pradesh - and several hundred more in other
Indian states. The Home Minister explained to the Amnesty International
delegation that, although the central Government had recommended that
all such prisoners held for more than five years should be released
under certain conditions (see page 33), the release of these political
prisoners was a matter for the states to decide upon, since the main-
tenance of law and order was a state responsibility. It is indeed true
that in the federal system of government in India, the division of
powers between the central Government - called the Union Government -
and the 22 Indian states has allowed state Governments sensitive to
political activities such as those of the Naxalites to adopt differing
policies for the release of this type of political prisoner, as a
result of which in some states there are still some political prisoners
held for more than five years without having been tried (see page 32),
whereas in other states, such as West Bengal, the vast majority have now
been released. (It should also be noted that, of the four Indian states
mentioned in dhis report as holding a substantial number of political
prisoners - Andhra Pradesh, Bihar, West Bengal and Kerala - three are
ruled by political parties in opposition to the Janata Party central
Government.) Amnesty International is concerned that political pris-
oners should be treated equally throughout India and that all political
prisoners, including those charged with criminal offences of a serious
nature, should be released, at least on bail, if their trial has not
started within a reasonable time. In this context, Amnesty Interna-
tional groups are currently investigating the cases of 37 prisoners
alleged to be political extremists who have been charged with criminal
offences and then held for more than two years without trial. Amnesty
International has currently no cases of adopted prisoners of conscience
in India.

Chapter VI comments on prison conditions in India. It contains
observations made by the Amnesty International delegates visiting three
Indian prisons during their stay, and makes a number of recommendations
in line with the United Nations Standard Minimum Rules for the Treat-
ment of Prisoners. Amnesty International's observations are also
informed by detailed reports about conditions of political prisoners
which it has received from 1971 onwards. Among other recommendations,
it urges the Government to abolish the practice of holding prisoners
(including political prisoners) in iron fetters, called "bar fetters".
They are sometimes so held for more than a year.

Amnesty International is disturbed also by allegations that poli-
tical prisoners have been tortured and have died as a result of such
acts in the custody of the police. The allegations relate to the period
before the present Government assumed office. Interviews with alleged
torture victims conducted during the Amnesty Internadonal mission

During its visit, the Amnesty International delegation also
discussed with the Law Minister the Government's position with regard
to the death penalty. According to official sources, the number of
executions in India in the years 1971 to 1975 was 200. No official
figures are available to Amnesty International for the period since 1975.
However, on 1 December 1975, two Naxalite prisoners were executed after
being convicted on 5 January 1972 on a charge of murder; they had awaited
execution for almost four years. On 25 July 1978, Krishnan Chetty,
reported to be a Naxalite from Tamil Nadu, was executed in Coimbatore
Central Jail, following sentence passed as long ago as 1972. At present,
there are five Naxalite prisoners under sentence of death in West Bengal.



MEMORANDUM

Amnesty International opposes the death penalty without reserva-
tion, and was therefore glad to be informed by the Home Minister of
the central Government that there was a considerable body of opinion
in India in favour of abolition of the death penalty, and that the
present Government was currently considering it. During talks with
ministers of the West Bengal Government, Amnesty International was
assured that none of the five political prisoners sentenced to death
would in fact be executed and that the state Government of West Bengal
opposes the death penalty.

Amnesty International hopes that the Indian Government will now
consider the measures recommended in this report, which would lead to
early restriction of the use of the death penalty and its ultimate
abolition.

Between 31 December 1977 and 18 January 1978, an Amnesty International
delegation visited India. Amnesty International is most grateful to the
Indian Government for the extensive cooperation and courtesy its dele-
gates received throughout their stay. This report is based on their
mission. On the basis of observations made in its report, Amnesty
International presents below a number of recommendations to the Indian
Government for its consideration.

Although the recommendations are addressed to the present Gov-
ernment and relate to matters within Amnesty International's mandate
which are still of concern to the organization, they have been made
against the background of Amnesty International's long-standing concern
for human rights in India, especially during the 1975-77 period of
Emergency when Indian citizens were denied on a large scale fundamental
rights guaranteed in the Constitution and the right of habeas corpus
ceased to exist.

Amnesty International submits its recommendations in the hope that
they will be considered for early implementation by the Government,
which has itself placed great emphasis on the restoration of the rule of
law and the protection of the fundamental freedoms of its citizens.

Constitutional protection of fundamental rights

The Government has taken most important steps for the restoration of the
rule of law in India and has re-established the independence of India's
judiciary (Chapter I). Amnesty International welcomes the introduction
of the Constitution 45th (Amendment) Bill, which provides that the right
to life and personal liberty, guaranteed in Article 21 of the Constitu-
tion, cannot be withdrawn under any circumstances, even in times of
Emergency. While it is encouraged by the initiatives taken so far by
the Government, Amnesty International believes that further measures
could be adopted to safeguard fundamental rights, in line with provisions
for their protection in international law. Amnesty International notes
that the scope of the Constitution 45th (Amendment) Bill is limited; it
provides full protection under all circumstances only of the right to
life and personal liberty. The Indian Constitution does not extend
similar effective protection to other important fundamental rights which
have been listed in Part III of the Constitution, such as the right to
freedom of speech and expression, of assembly and association, the right
to equality before the law and the right not to be convicted under retro-
active legislation. International instruments list such rights, as well
as the right not to be subjected to torture, inhuman or degrading treat-
ment or punishment, as rights from which no derogation is possible under
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any circumstances, even in "a time of public emergency which threatens
the life of the nation" (Article 4 of the International Covenant on
Civil and Political Rielts) (pages 19-22 of the report).

Amnesty International recommends for consideration:

preventive detention part of statutory law, but Amnesty International
welcomes reports that the Government has since announced its with-
drawal of the Bill. Nevertheless, preventive detention remains recog-
nized in the Constitution (Article 22 of the Constitution) and five
Indian states retain laws which permit preventive detention (two of
them introduced such measures after the ending of the Emergency).

a) that the Government introduce further amendments to the
Constitution, in line with the Constitution 45th (Amendment)
Bill, extending the type of protection at present granted to
the right to life and personal liberty, so as to make other
fundamental rights listed in the Indian Constitution and
international instruments enforceable under all circumstances,
including a state of Emergency; in particular, the right not
to be subjected to torture, inhuman or degrading treatment or
punishment, the right of freedom of speech and expression,
the right of equality before the law and the right not to be
punished under retroactive laws.

Amnesty International opposes long-term preventive detention
without trial on humanitarian and legal grounds. It recommends:

that the Government consider introducing amendments
to the Constitution to remove provisions for preventive
detention from the Constitution.

that if such a step is not immediately possible, the
Government consider measures to ensure that the preventive
detention laws currently in force in five Indian states
are repealed (pages 27-29 of the report).

Amnesty International understands that the Indian Government is at
present giving serious consideration to the International Covenant on
Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights. Amnesty International believes that
adherence to these international covenants would considerably aid the
protection of the rule of law, particularly when this is threatened in
situations of Emergency.

III Political prisoners

b) Amnesty International therefore recommends that the
Government consider taking steps to sign and ratify, or accede
to, both these covenants, as wel as the Optional Protocol to
the International Covenant on Civil and Political Rights.

II Preventive detention

Ever since preventive detention was introduced by the British Government
before India became independent, detention without trial has been used
by successive Governments as a means to curb political dissent. Of
particular concern to Amnesty International has been the large-scale and
indiscriminate use of preventive detention under the provisions of the
Maintenance of Internal Security Act during the recent Emergency. The
Government has taken effective steps for the release of nearly all the
thousands of prisoners of conscience still held when the Emergency ended,
and the Lok Sabha has passed a Bill repealing the Maintenance of Internal
Security Act. Amnesty International is, however, concerned that in July 1978
a small number of people were still held under the Act's provisions and that
the Government last year introduced a Bill for preventive detention, the
Code of Criminal Procedure (Amendment) Bill. This Bill would have made

Although nearly all the 17,754 prisoners of conscience held in preventive de-
tention at the end of the Emergency have now been released, in July 1978
86 people, including 13 Indian nationals, still remained in detention
under the Maintenance of Internal Security Act. Furthermore, at least
500, and perhaps as many as 1,000, political prisoners remain imprisoned
in connection with alleged extreme left-wing political activities; these
prisoners are commonly referred to as Naxalites. Most of them were
arrested before the Emergency, but many are still held without having
been tried. Amnesty International knows of prisoners who have been so
held for as long as six years without trial (pages 32 and 34 of the
report). Amnesty International's Short Report on Detention Conditions in
West Bengal Jails, published in September 1974, reflects the organt-
zation s concern that these prisoners were often arrested on mere
suspicion", held for many years without being tried, and that they were
being kvpt in bad prison conditions.

Amnesty International does not necessarily regard these political
prisoners as "prisoners of conscience", as defined in its Statute, in
view of the serious criminal charges which have been made against many
of them. If evidence of a serious criminal nature exists against them,
they should be tried with full access to legal assistance. However,
the organization does believe that all these prisoners should be brought
to trial within a reasonable period and should be held in conditions
which comply with the United Nations Standard Minimum Rules for the
Treatment of Prisoners. During its mission, the Amnesty International
delegation noted that different states have adopted policies which vary
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greatly with regard to the release of this group of political prisoners,
the central Government having merely "advised" the state Governments to
release all such prisoners held for more than five years provided that
they sign a declaration abjuring violence. Amnesty International is
concerned that the Government should ensure that political prisoners are
treated equally throughout India and that, when set free, their release
is unconditional (pages 30-37 of the report). It recommends for
consideration:

that the Government take immediate steps to secure the
release of the remaining 86 prisoners of conscience, inclu-
ding 13 Indians, still known to be held under the provisions
of the Maintenance of Internal Security Act as of 1 July
1978.

Amnesty International concludes that there is a pattern of police
intimidation of suspects following arrest which was already in existence
long before the 1975 Emergency was declared. In the case of political
prisoners, this has frequently led to ill-treatment and torture. On the
basis of evidence presented to it before and during its mission, Amnesty
International has no reason to doubt that at least two political
prisoners died during the Emergency in the custody of the police as a
result of torture. Recent experience has confirmed that existing legal
safeguards have proved insufficient to protect many citizens from police
brutality and torture, particularly in times of Emergency. Although no
allegations of torture of political prisoners have been received since
the lifting of the Emergency, Amnesty International believes that the
possibility of ill-treatment and torture of suspects after arrest has
not ceased to exist and it notes with concern that, since March 1977,
there have been at least two reports of the death of non-political
prisoners while in police custody, allegedly as a result of police
brutality.

that the central Government issue appropriate directives
that all political prisoners who have not been tried within a
reasonable period of time be released forthwith, at least on
bail.

that the Government consider means of speeding up trial
proceedings, perhaps along the lines suggested in this
report (page 37).

Amnesty International was glad to receive assurances from the Indian
Government during its recent mission that torture is a crime in Indian
law and that the Government would take steps to prevent it. Amnesty
International welcomes the initiative taken by the Indian Government at
the international level for the adoption of a convention against torture.
However, so far as Amnesty International is aware, no structural measures
have so far been taken in India to prevent police brutality and torture
(pages 38-45 of this report).

IV Allegations of torture and deaths in the custody of the police

Amnesty International submits the following recammendations to the
Government, which are in line with the United Nations Declaration against
Torture and which, if implemented, would give force to the Government's
stated commitment to abolish torture:

Allegations of torture in India have long been of concern to Amnesty
International. In 1974, it expressed its concern to the Government about
the incidence of torture in several Indian states (Amnesty International
Short Report on Detention Conditions in West Ben al Jails, 1974).
Throughout the Emergency particular y, Amnesty International received
many detailed reports from all over India that people alleged to be
political extremists (and also prisoners of conscience) were subjected to
police brutality and torture. The reports included claims that political
prisoners had died while in police custody as a result of continuous
torture. Amnesty International was denied the opportunity to investigate
these allegations during the Emergency period, but confirmed during its
recent visit that political prisoners were in fact tortured, at least
during the period from 1970 until March 1977, particularly while they
were in the custody of the police. The occurrence of torture increased
during the Emergency period when the right of habeas corpus ceased to
exist. In Amnesty International's experience, the suspension of this
right tends to give rise to the preconditions for torture. Amnesty
International interviewed seven people who alleged that they had been
tortured and the family of one political prisoners who, Amnesty Interna-
tional believes, died in police custody as a result of torture.

the establishment of a totally independent and effective
body to investigate complaints of ill-treatment and torture.
In order to be effective, such a body should be set up on a
national, rather than a state, basis and should be empowered
to make on-the-spot investigations (page 46 of this report).

the introduction of a set of legal measures to protect
suspects from ill-treatment and torture, ensuring that:

every individual, on arrest, is allowed immediate
access to a lawyer of his or her choice;

the arresting authority is obliged immediately on the
arrest of the person concerned to inform his or her
family of the arrest and the place of his or her
detention;

that members of the family of the person arrested are
allowed access to him or her within 48 hours of the arrest;
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that the arrested person is allowed at least two
medical examinations, one immediately after arrest
and one at the end of the period of police custody,
and that the medical reports are made available to
the prisoner-;

that, in order to minimize any possibility of its
misuse by the police, the Evidence Act is amended to
exclude all "confessions" made while in police custody
(pages 47-48 of the report).

cruel, inhuman and degrading treatment or punishment in all circum-
stances) can be referred to the Human Rights Committee after all
domestic remedies have been exhausted (see page 46 of this report).

V Alle ations of ille al killin s of olitical risoners

c) the establishment of a code of conduct for police offi-
cials, particularly concerning the period of police interro-
gation, in keeping with various proposed draft codes for police
and other law enforcement officials*. This code should include
in particular:

an obligation to disregard an order from a superior
to inflict torture or ill-treatment on suspects in
police custody;

the requirement that a senior officer or official
must be present throughout the interrogation of a
detainee when information is being sought on the acti-
vities - apart from ordinary crimes - of any person;

Over the past ten years, there have been reports that political
prisoners alleged to hold extreme left-wing views and commonly referred
to as Naxalites, have been killed by the police in incidents officially
described as either "encounters" with the police or "while trying to
escape from prison". In its Short Report on Detention Conditions in
West Bengal Jails, issued in 1974, Amnesty International expressed con-
cern over these allegations, and listed 12 incidents in the states of
West Bengal and Bihar in which 88 political prisoners had died. They
were officially said to have been shot "while trying to escape from
prison". Later, after the lifting of the Emergency, allegations were
made that as many as 300, or even 500, people, claimed to be political
extremists, had been killed after arrest in so-called "encounters" with
the police in the state of Andhra Pradesh between 1968 and 1977.

clear lines of responsibility for the treatment of
suspects or detainees.

(Such a code could, perhaps, be prepared along the lines of the
United Nations Draft Code of Conduct for Law Enforcement Offi-
cials /in which the Indian Government has already shown interest7
and, most importantly, of the Declaration of The Hague /pages 41-
49 of the report7.)

d)(i) the central Government to take measures to ensure that
state Governments assume full responsibility for the assistance
of victims of torture and their families in those cases where
it can be proved that injuries were inflicted on the victim after
arrest during the period of police custody;

Amnesty International totally opposes both torture and execution,
particularly when carried out in the name of a political cause and
regardless of whether they are committed by Government forces or
opposition groups such as the Naxalites. Amnesty International further
believes that all persons arrested in connection with political activi-
ties - includin those who themselves advocate the deliberate use of
violence - should always be granted all fundamental human rights,
particularly the right to life, freedom from torture, and the right to
a fair trial, as guaranteed in the Universal Declaration of Human Rights
and the Indian Constitution.

(ii) that the Government give further consideration to making
special budgetary provisions for the establishment of a fund to
provide legal aid for victims of torture and their families, so
that they can bring civil actions for the recovery of damages in
all cases where there is evidence that they were tortured while
in police custody (pages 49-50 of the report).

Amnesty International wishes to stress here that the Indian Gov-
ernment's accession to the International Covenant on Civil and Political
Rights and its Optional Protocol would afford an additional safeguard on
an international level, since the Protocol provides that alleged contra-
vention of the Covenant's provisions (which prohibit torture and other

During its recent visit to India, the Amnesty International dele-
gation was not able to investigate on the spot the many allegations of
illegal killing of political prisoners, but the organization is con-
cerned to note the wide powers of the Andhra Pradesh police to arrest
nsuspects" and to fire upon people in "disturbed areas". The Andhra
Pradesh state Government has set up an official judiciary inquiry com-
mission to investigate the allegations that political prisoners have been
killed by the police in incidents officially stated to be "encounters";
however, Amnesty International is still disturbed by reliable reports,
received during the mission, that witnesses willing to appear before
this commission, which is headed by Justice Bhargava, were being intim-
idated by the police to prevent them from giving evidence. Amnesty
International notes with particular concern that the Andhra Pradesh
state Government recently requested the official inquiry commission to
conduct its future proceedings in camera, a request made on vague
grounds. Amnesty International believes that allegations of such
serious violations of human rights should always be investigated by an
effective, public and impartial inquiry commission (pages 56-57 of this

* See United Nations Draft Code of Conduct for Law Enforcement Officials,
currently before the UN General Assembly, and the Declaration of The Hague
(Appendix C).
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report).

Amnesty Interndtional therefore recommends the Government to ensure
that:

official, impartial inquiry commissions are set up
to investigate any substantial allegations that poli-
tical prisoners have been killed in incidents officially
described as "encounters" or in so-called "attempts to
escape from prison", whenever such serious allegations
are made.

could be restricted in the case of persons held in preventive
detention.) Of particular concern has been the use of iron fetters,
called bar fetters, on political prisoners. The Amnesty Interna-
tional delegation was told by officials that these were only applied
to violent prisoners, in order to prevent them from trying to escape,
but the organization believes that their use is punitive rather than
preventive. Amnesty International hopes that the Government will now
consider prohibiting bar fetters, a step which would be in line with
Rule 33 of the Standard Minimum Rules for the Treatment of Prisoners,
prohibiting the use of iron fetters on prisoners under all circum-
stances.

any such inquiry commission (like the Bhargava
Commission in Andhra Pradesh) shall function openly and
be subject to public scrutiny; that the commission shall
have access to all relevant data and that its findings
shall be made public in their entirety.

Amnesty International makes below a number of recommendations
which relate particularly to the conditions in which political pris-
oners are detained; very few of them were still being held in the
jails which its delegation visited. Amnesty International believes
that all political prisoners, including those held in preventive
detention, should always have access to all the facilities granted to
ordinary prisoners, and that political prisoners should be held in
conditions which are, as far as possible, in accordance with the
international standards set out in the United Nations Standard
Minimum Rules for the Treatment of Prisoners (pages 59-61 of the report).full investigations are instituted by the Gov-



ernment into the record and conduct of police officials
against whom evidence emerges that they have been
responsible for or involved in human rights violations
of this nature.

Amnesty International suggests the following steps, which the
Indian Government could now consider for implementation:

VI Prison conditions

that the Government immediately abolish the use of
iron fetters on all prisoners. Such an initiative would
be in line with the provisions of the United Nations
Standard Minimum Rules for the Treatment of Prisoners.

During its visit, the Amnesty International delegation discussed with
various Government officials the application of the United Nations
Standard Minimum Rules for the Treatment of Prisoners. The delegates
are most grateful to the Indian Government for the facilities granted
them to visit prisons: they were readily given the opportunity to visit
New Delhi's Tihar Jail and Presidency Jail, Calcutta. In Hyderabad,
the delegation was not allowed to speak to political prisoners during
its visit to Hyderabad Central Jail and was not granted permission for
a visit to Trivandrum Central Jail.

that the Government ensure that international rules
agreed upon for "prisoners under arrest or awaiting trial"
are always applied to untried political prisoners (Rules
84-95 of the United Nations Standard Minimum Rules for
the Treatment of Prisoners) and that all facilities
normally available to prisoners - medical facilities not
excluded - are granted to political prisoners also (Rule
95 of the Standard Minimum Rules requires that minimum
facilities and conditions laid down for ordinary prisoners
should similarly apply to "persons arrested or detained
without charge").

In its Short Re ort on Detention Conditions in West Ben al Jails
(1974), Amnesty International had expressed its concern that political
prisoners were often held in grossly overcrowded conditions without
adequate hygienic and medical facilities. During the Emergency, Amnesty
International received reports, subsequently confirmed during the
mission in January 1978, that political prisoners were not allowed
visits from or correspondence with their families, and were even denied
medical facilities. (Here it should be noted that the preventive
detention Bill introduced in December 1977 by the present Government also
included a provision that "medical, recreational and other facilities"

that the Government encourage the setting up of
effective visitors' boards, consisting of non-official and
experienced members of the public, for all jails, partic-
ularly those in which there are political prisoners. Their
members should have access to the prison at any time and be
able to speak to all prisoners in private, without any
prison official being present, and without any correspondence
addressed to the visitors' boards being inspected.
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Recommendations from these boards should be given serious
consideration.

I THE RESTORATION OF THE RULE OF LAW AND THE PROTECTION OF FUNDAMENTAL
RIGHTS IN INDIA

d) that the Government ensure that the provision for paying
a maintenance allowance to the families of prisoners held in
preventive detention (as provided for under the now withdrawn
Code of Criminal Procedure 1-.Amendment7 Bill) be incorporated
into all existing laws for preventive detention, and that
political prisoners be allowed to transmit at least a propor-
tion of moneys earned to their families.

VII The application of the death penalty

The application of the death penalty in India (see the Introduction to
this report) is naturally of concern to Amnesty International in view
of its unconditional opposition to this penalty as a form of "cruel,
inhuman and degrading punishment". Amnesty International's concern is
compounded by reports of extraordinary delays occurring in India
between the passing of the death sentence and execution of the punish-
ment. This year a prisoner reported to be a Naxalite, convicted in
1972 on a criminal charge, was executed five years after his conviction.

Amnesty International is glad to know that the use of the death
penalty is now under review by the Indian Government (see page 8 ) and
wishes to draw attention to the United Nations Resolution No 32/61 of
8 December 1977, which states that:

On taking office on 24 March 1977, the new Janata (People's) Party Gov-
ernment began the enormoustask of restoring the constitutional, legal
and judicial safeguards for the protection of fundamental rights which
had been seriously impaired during the Emergency. The Janata Party
is a coalition of four major left- and right-wing opposition parties -
the Congress (0), Jana Sangh, Bharatiya Lok Dal and Socialist Parties,
later joined by the Congress for Democracy - all of whom had vigorously
opposed the Congress Party which had been in power continuously since
Independence. The Janata Government came to power on an election
platform calling for the restoration of the rule of law, the protection
of fundamental freedoms, the repeal of the Maintenance of Internal
Security Act and the release of all political detainees, the restora-
tion of the independence of the judiciary and the repeal of constitu-
tional amendments which had been passed during the Emergency at a time
when nearly all opposition leaders were imprisoned. In January 1977,
Mrs Gandhi's Congress Government had announced that general elections
were to be held and started releasing leaders of political parties.
Faced with an election victory by the opposition Janata Party coalition,
on 21 March 1977 Mrs Gandhi's Government revoked the Emergency which it
had declared for internal reasons on 26 June 1975. This action implied
that fundamental rights were restored, that the right of habeas corpus
could be enforced. It also implied that the most objectionable pro-
visions of Emergency legislation affecting political imprisonment -
the drastic amendments made to the Maintenance of Internal Security Act
during the Emergency, providing the Government with unlimited powers to
detain persons indefinitely without access to the courts - automatically
ceased to obtain.

"The General Assembly /7..7

1. Reaffirms that, as established by the General Assembly
in resolution 2857 (XXVL) and by the Economic and Social
Council in resolution 1574 (L), 1745 (LIV) and 1930 (LVIII),
the main objective to be pursued in the field of capital
punishment is that of progressively restricting the number
of offences for which the death penalty may be imposed with
a view to the desirability of abolishing this punishment;

On coming to office, the new Government immediately took rigorous
steps for the release of the thousands of political prisoners still held
in detention in March 1977 (see Chapter III); it restored the indepen-
dence of the judiciary and the Lok Sabha (Lower House) repealed the
Publication of Objectionable Material Act 1976 (which had been a main
instrument for the near total control of the press during the Emergency,
together with the provisions of the Defence of India Rules). In September
1977, the Defence of India Rules (DIR) lapsed automatically, six months
after the lifting of the Emergency. Under the provisions of the DIR,
and of the Maintenance of Internal Security Act (MISA), thousands of
political prisoners and, indeed, very many prisoners of conscience, had
been held during the Emergency.

4. Calls upon the Sixth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders to
discuss the various aspects of the use of capital punishment
and the possible restriction thereof, including a more
generous application of rules relating to pardon, commuta-
tion or reprieve, and to report thereon, with recommendations,
to the General Assembly at its thirty-fifth session ..."

Amnesty International warmly welcomes the steps taken by the Gov-
ernment so far.
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Protection of fundamental ri hts in the Indian Constitution Presidential Order under Article 359 of the Constitution, suspending all
fundamental rights during the Emergency. Amnesty International regards
unlimited access to the writ of habeas corpus a most important instrument
for upholding the rule of law. It should be available to all citizens
at all times, particularly in situations such as then prevailed in India,
where all effective Constitutional guarantees for the protection of the
fundamental rights of Indian citizens had been suspended.

1

The new Government encountered difficulties in proposing the repeal of
amendments made to the Constitution during the Emergency, and the 42nd
Constitutional Amendment in particular. A two-thirds majority is
legally required for amendments to the Constitution to be carried, both
in the Lok Sabha (Parliament) and the Raj a Sabha (Upper House), where
the present Government lacks such a majority. Amnesty International
will not review here the process of amending the Constitution: this is
described in detail in more specialist articles elsewhere (see, for
example, the Review of the International Commission of Jurists, December
1977). Amnesty International will merely draw attention to those Con-
stitutional provisions and amendments now under review which relate to
issues concerning the organization directly - the protection of funda-
mental freedoms and the legal provisions for preventive detention. In
this context, Amnesty International is glad to note that the President
of India, on 13 April 1978, gave assent to the 43rd Amendment to the
Constitution, which restores to the Supreme Court and the High Courts
the power to determine the Constitutional validity of laws, and which
deletes powers granted to Parliament during the Emergency (under a
clause of the 42nd Constitutional Amendment) to enact laws for the
"prevention or prohibition of anti-national activities or associations"
even if these are in violation of fundamental freedoms guaranteed in
the Constitution. On 15 May 1978, the Law Minister introduced the
Constitution 45th (Amendment) Bill in the Lok Sabha, which provides
guarantees that the legal enforcement of the right to life and personal
liberty cannot be suspended during an Emergency. But other fundamental
rights can still be suspended in such a situation. Furthermore, this
Bill proposes to reduce the initial period of preventive detention
(without access to an Advisory Board) provided for in the Constitution
from three months to two, but the substantive preventive detention
provisions in the Constitution are retained.

Amnesty International further recommends that, considering the
commendable provisions introduced under the Constitution 45th (Amendment)
Bill for the protection of the right to life and personal liberty under
all circumstances, the other important fundamental rights guaranteed in
Part III of the Indian Constitution ought to be given similar effective
protection: these are the right to freedom of speech and expression,
the right to assembly and association, the right to equality before the
law, and the right not to be convicted under retroactive legislation,
guaranteed in Article 19(1) (a), (b) and (c), and Articles 14 and 20 of
the Constitution respectively. Such a step would be in line with
international legislation.

In this context, Amnesty International would like to draw attention
to international legal provisions that a number of specific fundamental
rights cannot be suspended by any Government under any circumstances,
even in times of Emergency. Article 4 of the International Covenant on
Civil and Political Rights provides that no Government, even when faced
with a "public emergency threatening the life of a nation" can suspend
the right to life, the right not to be subjected to torture or to cruel,
inhuman or degrading treatment or punishment, the right to freedom of
thought, conscience and religion, the right to freedom from slavery and
the right not to be punished under retroactive laws*.

Amnesty International would here like to reiterate its deep concern
at the situation which prevailed in India during the recent period of
Emergency, when fundamental rights guaranteed in the Constitution,
including the right to life, were effectively suspended by a Presidential
Order under Article 359 of the Constitution. The organization wishes
to draw attention to the judgment passed by the Supreme Court of India
during the Emergency*, on 29 April 1976, when the Supreme Court ruled
that the right of habeas corpus had ceased to exist during the period
of Emergency. The Supreme Court, in its judgment of 29 April 1976, held
that Article 21 of the Constitution (which states that "No person shall
be deprived of his life and personal liberty except according to pro-
cedures established by law") was the sole repository of the right to life
and liberty in India law; it also held that Indian citizens were denied
access to it, since any claim for the enforcement of such a right
(including a claim in the form of habeas corpus) was barred by the

The Amnesty International delegates visiting India did not discuss
at length the attitude of India to the International Covenant on Civil
and Political Rights and the Economic, Social and Cultural Rights
Covenant. However, they understood that the Indian Government is giving
serious consideration to these but, before ratifying them, will decide
what would be the consequence for India of becoming bound by those
provisions in the Covenants from which no derogation can be made under
any circumstances. Amnesty International recommends the Indian Gov-
ernment to sign, ratify and accede to both these international Covenants.
If the Indian Government were to do so, not only the right to life but
also the right to freedom from torture, the right not to be punished
under retroactive legislation, as well as other rights listed above,
would be given additional protection under international law. This would
make it easier to uphold the rule of law, particularly in times of
Emergency such as those which prevailed in India from 1975 to 1977. If
such steps cannot be immediately taken, Amnesty International recommends

* Additional District Magistrate, Jabalpur vs Shivakant Shukla (1976),
All I.R. (All India Law Reports) - (1976) Supreme Court 1207.

* These rights are guaranteed in Articles 6, 7, 18, 8 and 15 respectively
of the Covenant.
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at least that the Constitutional provisions for the protection of II DETENTION IN INDIAN LAW

fundamental rights should be given additional protection in line with
the requirements of international law, as described above.

Preventive detention is the holding of a person without trial when the
evidence available is not sufficient for him or her to be charged or for
a conviction to be secured by legal proof. It is a means of keeping
people confined in order to prevent them from acting in a particular way
for reasons connected with the security of the state or the maintenance
of public order. Preventive detention was introduced in India under the
British colonial administration and has since frequently been used both
by the central and state Governments. Preventive detention laws, initi-
ally enacted for a stated limited purpose, have often been given wider
application and have been used instead to detain peaceful opponents of
the Government in power. Since 1970, the main instrument for preventive
detention has been the Maintenance of Internal Securit Act (MISA),
enacted by the central Government. This Act was used indiscriminately
during the recent Emergency to detain thousands of prisoners of con-
science for indefinite period without trial. In face of the criticism
voiced inside India of the use of preventive detention under this Act
from 1971 to 1978 and particularly during the Emergency, it is necessary
to stress that, in India, preventive detention is permitted by Article
22(3)-(7) of the Constitution (1949), and there is no present intention
on the part of the Government to abolish it.

Preventive detention during the Emer ency

Article 21 of the Constitution states that: "No person shall be deprived
of his life or personal liberty except according to procedure established
by law."

Article 22 does not set out the grounds on which preventive detention
may be ordered, but lays down the procedure which is to be followed and
also authorizes Parliament to make certain changes in it. In brief, it
requires that grounds for making an order for the preventive detention of
a person shall be communicated to him (clause 5), although the authority
making the order is not bound to reveal facts whose disclosure it
considers to be against the public interest (clause 6). The person shall
also be given, as soon as may be, an opportunity to make representations
against the order. Preventive detention shall not be for longer than
three months, unless an Advisory Board (composed of persons who are, or
have been, or are qualified to be, judges of a High Court) has reported
before the expiry of three months that there is sufficient cause for the
detention (clause 4(7). However, Parliament may prescribe by law that
in a class of classes of cases a person may be detained for more than
three months (the normal maximum period) without reference to an Advisory
Board; and Parliament may prescribe the procedure to be followed by an
Advisory Board as laid down under clause 4(a) (clause 7/77-/c/).

The Maintenance of Internal Security Act (1971) contained provisions
which gave broad application to Article 22(4), (5) and (7)(b) of the
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constitution: in particular, Article 22(5) (disclosure of grounds of
detention and opportunity to make representations against the order)
was included (Section 2) and provision was made for reference to an
Advisory Board (Sections 9-12). However, on 25 June 1978 and on
ensuing days, the President, exercising his powers under Constitution
Articles 352(1) and 359(1), declared an Emergency and suspended the
right of access to the courts for enforcement of Articles 14, 21 and
22 of the Constitution; in the same period Parliament enacted amend-
ments to the MISA.* A new Section 16A provided in particular that
Sections 8-12, described above, should not apply to detention ordered
after 25 June 1975, and a new Section 18 read as follows:

The reventive detention Bill introduced after the endin of the
Emer ency

On 23 December 1977, the Janata Party Government introduced the Code of
Criminal Procedure (Amendment) Bill, which was to have repealed the
MISA but retained preventive detention. After its introduction, however,
the Home Minister stated in Parliament that the Government would withdraw
the Bill and, on 19 July 1978, the Lok Sabha passed another Bill uncon-
ditionally repealing the 1971 Maintenance of Internal Security Act.

"No person (including a foreigner) detained under this Act
shall have any right to personal liberty by virtue of
natural law or common law, if any."

The door was finally closed by the Constitution (38th Amendment)
Act 1975, which added clauses (4) and (5) to Constitution Article 352,
stating in substance that neither the Supreme Court nor any other court
"shall have jurisdiction to entertain any question, on any ground,
regarding the validity" of a declaration of Emergency by the President.
By the Constitution (39th Amendment) Act 1975, the MISA was added to
the Ninth Schedule to the Constitution, rendering it unchallengeable in
law.**

While in India, the Amnesty International delegates discussed the
provisions of the Code of Criminal Procedure (Amendment) Bill in detail
with the Law Minister, Shanti Bushan, and with the Minister of Home
Affairs, Charan Singh. In addition, although the Government is not now
proceeding with the central Government Bill, Amnesty International here
briefly reviews its main provisions since the observations made below
also apply to state legislation allowing for preventive detention which
is currently in force (for example, the Jammu and Kashmir Public Safety
Bill, introduced in the Jammu and Kashmir State Assembly). Amnesty
International makes these observations in view of its long-standing
concern about the extensive use of detention provisions to hold poli-
tical prisoners and, indeed, prisoners of conscience, and in considera-
tion of the fact that preventive detention is still authorized by the
Indian Constitution.

On 29 April 1976, the Supreme Court, in a group of nine cases
headed by Additional District Magistrate, Jabal ur vs Shivakant Shukla,
All I.R. - 1976) Supreme Court 1207, referred to above, upheld the
validity of the MISA as amended and refused writs of habeas corpus under
Constitution Article 226. In the single dissenting judgment, Justice
Khanna had courageously argued for the supremacy of Article 21.

The central Government Bill introduced on 23 December 1977, proposed
to retain preventive detention as a means to prevent actions prejudicial
to:

The Constitution (42nd Amendment) Act, which came into force on 3
January 1977, further strengthened the powers of the central Government
but did not deal specifically with preventive detention, although it did
provide that no law "for the prevention or prohibition of anti-national
activities, or the prevention of formation, or the prohibition, of anti-
national associations" could be declared invalid because it infringed
fundamental rights set out in Part III of the Constitution.

the defence or security of India
the maintenance of supplies and services essential to
the community
the security of a State
the maintenance of public order.

* Further procedural changes were made by amendments in October and
November 1975.

** Constitution Article 31B, introduced before 1972, states that "none
of the Acts and Regulations specified in the Ninth Schedule, nor any of
the provisions thereof, shall be deemed to be void, or even to have
become void, on the ground that such Act, Regulation or provision is
inconsistent with, or takes away or abridges any of the righte conferred"
by Part III of the Constitution, viz Articles 12-36.

Such actions were defined only in part. Preventive detention might be
ordered by the central Government in respect of (i), by the central or a
state Government in respect of (ii) and by a state Government in respect
of (iii) and (iv). The latter two grounds of detention were described as
the prevention of action under (iii), involving the use of any lethal
weapons "to overthrow or overawe" the established Government; and the
prevention under (iv) of action promoting hatred or disharmony on grounds
of religion, race, caste or community; of the use of lethal weapons, or
their preparation, designed or likely to disturb public order; of "mis-
chief in respect of public property or means of public transportation";
and of the commission of any offences, punishable with death or
imprisonment for seven years or more, likely to disturb public order
(Section 124B/17-g7). Grounds for their detention were to be disclosed
to persons affected by the detention order, but facts need not be
disclosed if their disclosure would be against the public interest
(Section 124H). (This repeated the MISA provision.) The Advisory Boards
- bodies constituted by the Government to review cases of persons held in
preventive detention - were similar to those established under the MISA,
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After the ending of the Emergency, on 25 September 1977, the Janata
Government in the state of Madhya Pradesh promulgated the Prevention of
Public Disorder (Temporary Powers) Ordinance, allowing for three months'
detention without trial if necessary "to prevent disorder".

but differed in that cases of detention must be referred to them and
the opinion of the Advisory Board, consisting of High Court judges
appointed by the Statels Chief Justice, was to be conclusive on whether
or not detention was justified (Section 124K). A detainee might also
make representations for a revocation of the order on grounds that he
undertook to desist from the activities to prevent which he had been
detained, that circumstances had materially changed, or that his health
or family conditions called for compassion in his case (Section 124M).

It now appears that the central Government will be without a central
law for preventive detention, but that preventive detention will never-
theless continue to be used at least in the state of Jammu and Kashmir
and applied in the cases of some foreign nationals at present held in
India.* It may also be applied to political prisoners in Andhra Pradesh,
Rajasthan, Uttar Pradesh and Madhya Pradesh.

Present laws for preventive detention

Although the central Government Bill has not been enacted, in view of
considerable pressure from public opinion against it, five Indian
states - Andhra Pradesh, Rajasthan, Uttar Pradesh, Madhya Pradesh and
Jammu and Kashmir - retain preventive detention laws.* So far as Amnesty
International is ware, the central Government has no intention of
advising them to repeal these laws. The widest powers for preventive
detention at present exist in Jammu and Kashmir.

General observations

The Deputy Chief Minister of Jammu and Kashmir introduced the Jammu
and Kashmir Public Safety Bill in the State Assembly on 30 March 1978.
The Bill contained extensive powers to detain persons without trial on
very loosely defined grounds for a period of up to one year, if thought
necessary for the "security of the State and maintenance of public
order".** (The Bill replaces the widely criticized Jammu and Kashmir
Public Safety Ordinance promulgated on 29 October 1977.) The state
Government, while empowered by the Bill to detain people without trial,
is not bound to disclose the grounds for their detention until a three-
member Advisory Board, headed by a Judge of the High Court, rules it
necessary that the Government disclose the facts about the arrest. The
Bill was passed in the Jammu and Kashmir State Assembly on 1 April 1978.

The purpose of this review of the state of the law on preventive detention
in India is to show that it is, and always has been, reco nized by the
Constitution as a permissible means of controlling certain political
activities. It is also intended to show that the Constitutional safe-
guards, including writs of habeas corpus under Article 226, were pro-
gressively reduced in the Emergency and that they had been virtually
eliminated by the end of 1976; and that the new Bill, repealing the MISA,
reintroduced the Constitutional safeguards and to some extent strengthened
them but still authorized preventive detention on potentially wide grounds.

It is true that, according to official statistics, the number of
people held in preventive detention in varioug states has been greatly
reduced and virtually eliminated since the end of the Emergency.
Nevertheless, at least two questions remain: whether preventive deten-
tion, as it has been practised in India, can be justified at all; and
whether, if it can, at least some of the grounds on which its use was
proposed in the Code of Criminal Procedure (Amendment) Bill - and on
which it is at present permitted under the Jammu and Kashmir Public
Safety Act - are not so wide and so vague as to encourage abuse.

* Under the present system, in which preventive detention is provided
for in the Constitution, not only the central Government, but also state
legislatures are allowed to enact their own preventive detention laws
and they have used this power in the past, particularly when preventive
detention laws did not centrally exist. (Article 246/7 / List III in
the Seventh Schedule of the Constitution, the "Concurrent List".)

As regards the first question, it might be said that preventive
detention in some form is the only moderate way of dealing effectively
with the irregular fighter, whether seen as "terrorist" or "freedom
fighter" or "dacoit". This line has also been taken in Europe - for
example, in the preventive detention practised in Northern Ireland from
August 1971 until late 1975, and in the present practice of "forced

** For historical reasons, the state of Jammu and Kashmir occupies a
special Constitutional position, laid down in Article 370 of the Consti-
tution and the Constitution (Application to Jammu and Kashmir) Order,
1954. Consequently, the powers of Parliament to enact laws in respect
of any matters scheduled in the Constitution (Seventh Schedule, List I,
"Union List") are restricted in the case of Jammu and Kashmir: specific-
ally, the New Delhi Parliament cannot enact laws for "preventive deten-
tion for reasons connected with Defence, Foreign Affairs, or the Security
of India" (Seventh Schedule, No 9) where it concerns the state of Jammu
and Kashmir, and the central Government has merely the power to advise
the state legislature in regard to these matters.

* The Home Minister announced on 30 March 1978 that a law permitting
preventive detention of foreign nationals is in preparation, to be
introduced before the repeal of the MISA. Amnesty International believes
that nearly all those to whom it will apply will be Pakistani nationals.
It should also be pointed out that there are a number of Indian nationals
at present held in Pakistani prisons, awaiting repatriation, although
Amnesty International does not know how many.
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residence" in Italy. Furthermore, preventive detention of individuals
on the basis of known activities or declared intentions might be seen
as differing little, e5ccept in form, from declaring the association to
which they belong illegal, convicting them of membership and sentencing
them to imprisonment.

29 March 1978, welcoming the intention.* It hopes that that Gov-
ernment's announcement will now lead to similar effective moves for
the withdrawal of preventive detention powers in the Indian states,
including Jammu and Kashmir, and that, in the long term, measures
will be taken to remove preventive detention provisions from the
Indian Constitution itself.

However, whatever may be said in favour of preventive detention in
India, its practice remains contrary to Article 9(4) of the International
Covenant on Civil and Political Rights, which India hopes to ratify; and
the answer to the second question must be negative.

"Security of a state", "disturbance or maintenance of public order"
and "mischief" are notions too broad and indeterminate to form accept-
able grounds for prolonged preventive detention, particularly when facts
alleged to justify it need not be disclosed to the controlling bodies,
Advisory Boards or courts. The Home Minister, in his conversation with
the Amnesty International delegation, stressed the need to deal with
economic offences or activities injurious to public order under the new
Bill, and this is an indication of the wide range of use preventive
detention might have, even without the declaration of an Emergency.

As regards the indiscriminate use of preventive detention during
the Emergency period itself, its effects have been aptly described in
the interim report of the Shah Commission of Inquiry, instituted by the
present Government to investigate "excesses, malpractices and misdeeds
during the Emergency". The interim report concludes:

... in short, the manner in which a large majority of
these persons were incarcerated for the only fault, namely,
dissent or suspected dissent from the views of the centres
of power, should be a warning to every thinking man as to
how an Act initially intended to serve an extremely limited
purpose to deal with the misdeeds of a special category of
persons can be given such a wide and comprehensive applica-
tion so as to embrace all sections of the population to
penalise dissent." (Shah Commission of Inquiry, Interim
Report II, page 142.)

* Text of a cable which Amnesty International's Secretary General
sent to His Excellency Morarji Desai, Prime Minister of India, on 29
March 1978:

In view of these observations, Amnesty International is very glad
to note that the Government has now announced its intention to withdraw
the Bill for preventive detention. The organization sent a cable on

"Amnesty International warmly welcomes reports Government's
intention to repeal Maintenance of Internal Security Act and
to withdraw Bill for preventive detention discussed by
Professor James Fawcett with Government ministers in January.
Amnesty International opposes preventive detention for
humanitarian reasons and on basis of legal objections."
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III THE CURRENT POSITION OF POLITICAL PRISONERS
prisoners as prisoners of conscience. Its delegates discussed their
continuing imprisonment with the Home Minister. Amnesty International
was informed by the Home Ministry in April 1978 that the cases of the
13 Indian nationals held under the MISA were under constant review and
that as soon as the MISA was repealed, these prisoners would be released.
As regards the group classified as "foreigners", the Home Ministry told
Amnesty International, in a letter dated March 1978, that "steps are
being taken for the early repatriation of these 249 foreigners to the
country of their origin" (136 of them having been released between
December 1977 and March 1978).

Although, with the ending of the Emergency, nearly all prisoners of
conscience were immediately released, two groups of political prisoners
still remain. A small number continue to be held without trial under
the provisions of the Maintenance of Internal Security Act (described
above): Amnesty International regards all of them as being "prisoners
of conscience", as defined in Article 1 of its Statute. The Government
has informed Amnesty International that it intends to release these
prisoners with the repeal of the MISA (see a, below). Amnesty International would like to draw attention to the promises

made by the Janata Party in its election manifesto, that the MISA would
be unconditionally repealed and all political prisoners held under its
provisions released; and calls upon the Indian Government to take
immediate steps for the release of all prisoners of conscience held
under its provisions without further delay.

The second group consists of political prisoners, many of them
arrested before the 1975 Emergency and allegedly holding extreme
political views; these prisoners are held on specific charges under the
Indian Penal Code, either as prisoners awaiting trial, or convicted of
having committed specific criminal offences. Amnesty International's
concern with this group of prisoners focuses on the conditions in which
they are held and on the extraordinary delays which have occurred in
various states in bringing them to trial: even now cases are known to
Amnesty International where such prisoners have been held for more than
five years without having been tried (see b, below).

Other political prisoners

a Political prisoners held under the Maintenance of Internal Security
Act (AISA)

Political prisoners of various political persuasions have been arrested
on suspicion of alleged extreme left-wing activities and are commonly
referred to as "Naxalites" (officially, the Communist Party of India,
Marxist-Leninist). These political prisoners have been arrested from
1969 onwards, .the majority of them in the early 1970s, after a faction
of the party had put into practice its violent policies of the "anni-
hilation of class enemies" (see page 38). In September 1974, Amnesty
International published a report, Short Re ort on Detention Conditions
in West Ben al Jails, describing the inhuman conditions in which these
prisoners were being held, and pointing out that many prisoners allegedly
belonging to the Communist Party of India (Marxist-Leninist) and also to
the Communist Party of India (Marxist) had been arrested for security
reasons under preventive detention laws and had subsequently been charged
with a number of criminal offences punishable under the Penal Code or the
Arms Act, such as participation in unlawful assemblies, conspiracy,
attempted murder, murder, robbery or illegal possession of arms. However,
in most cases the prisoners were not brought to trial.

According to official statistics, at the time that the present Gov-
ernment took over, 17,754 political prisoners were still being held in
preventive detention under the provisions of the MISA. The Amnesty
International delegates were informed by the Home Minister that, as of
17 December 1977, there were 399 persons held in preventive detention
under the MISA provisions; 14 were Indians held in detention for reasons
concerned with the "security of the state or the maintenance of public
order", 385 were described as "foreigners" (all of whom Amnesty Interna-
tional believes to be Pakistan nationals, presumably held in the after-
math of the 1971 Bangladesh war). On 1 July 1978, the Minister of State
for Home Affairs, Mr D.L. Mandel, stated that a total of 86 persons were
still in detention under the MISA, the majority of them "foreigners" but
also 13 Indians held in connection with security reasons. (Twelve were
in Maharashta, one in Manipur; Amnesty International had meanwhile been
informed by the Government that the only prisoner held in Tamil Nadu,
and described as a Naxalite, had been ordered to be released on 13
December 1977.)

In view of the observations made above about the practice of holding
political prisoners in long-term preventive detention without trial or
charges, for reasons of security of the state, and considering that the
Government has never claimed that there is any evidence of a criminal
nature against these prisoners, Amnesty International regards all these

Throughout the Emergency period, these prisoners continued to be
held and new arrests were being made. For example, in the states of West
Bengal and Andhra Pradesh, political prisoners who had been released
before the Emergency for lack of evidence were re-arrested without
specific charges under the provisions of the MISA or the Defence of India
Rules and held in preventive detention once the Emergency had been
declared. During its recent mission, Amnesty International was informed
that this happened to Shankar Bhattacharjee, a member of the Legal Aid
Committee in Calcutta, who was arrested shortly after the Emergency was
declared and remained in detention for 23 months. Orders of arrest and
detention obtained by Amnesty International show that the mere allegation
that they belonged to the "Marxist-Leninist group of the CPML and its
offshoots in India, declared as unlawful associations" was sufficient
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reason for political prisoners to be arrested and detained throughout
the Emergency period. In the state of Andhra Pradesh, so Amnesty
International was told, members of the "Revolutionary Writers", on trial
in the Secunderabad Conspiracy Case, who had been released on bail in
March/April 1975, were all re-arrested immediately after the declaration
of the Emergency under the MISA provisions, without being charged.

prisoners held in connection with specific charges, the Minister made
the following statement:

"In as much as the crimes committed by Naxalites were not
actuated by any personal considerations, we wanted to bring
them into the political mainstream if they could only be
weaned away from the path of violence which they had adopted.
With this end in view, a dialogue was initiated with some of
their leaders and all State Governments were advised to
release even those Naxalite prisoners who were charged with
or convicted of serious offences but had spent five years in
jail whether as undertrials or as convicts and gave an indi-
cation of a desire to abjure violence in future."

It is not known precisely how many political prisoners in this
group were held all over India at the end of the Emergency. During
1977, various civil liberties organizations vigorously campaigned for
their release: on 22 August 1977, the National Convention on Political
Prisoners and Civil Liberties (held in New Delhi) called upon the
Government to release the at least 3,181 political prisoners that it
claimed were then imprisoned in the various Indian states.

But the Government made it clear that the final responsibility for
implementing its recommendation lay with the state Governments:

"If any of the state governments, like Andhra Pradesh, who
are entrusted with the responsibility of maintaining law and
order in their jurisdiction, are apprehensive regarding those
who are charged with or convicted of serious offences and yet
(who) refuse to give any indication of any desire to abjure
violence, we cannot possibly blame them. Nor can we, under
the Constitution*, force them to act against their wishes."
(ISI, Summar of World Broadcasts, 2 September 1977.)

During their recent visit, the Amnesty International delegates
travelled to Kerala, West Bengal and Andhra Pradesh, states in which a
considerable number of political prisoners were known to be held. (For
reasons of time, it had to abandon its plan to visit Bihar.) Amnesty
International estimates that, in the three Indian states it was able to
visit, at least 500 political prisoners in this category were being held,
apart from several hundred more in other Indian states (such as Bihar,
Tamil Nadu, Punjab and Orissa). These figures were confirmed by offi-
cial statistics in March 1978, when the Government stated that the total
number of "Naxalites" in prison was 894, including 247 in Andhra Pradesh,
286 in Bihar and 199 in West Bengal.

In view of the serious criminal charges against most of them, Amnesty
International has not adopted these prisoners as prisoners of conscience
but, considering the practice of the previous Government to arrest large
numbers of people on mere suspicion, it is concerned to find that, even
now, some of these prisoners have been held for up to six years without
trial. (For example, in Bihar, Mr Sudarshan Sarkar was arrested on 1
September 1972 on allegations of involvement in Naxalite activities in
the state and a case, G.R. No 112 of 1971, remained pending against him.
Although it was finally withdrawn by the Sub-divisional Judicial Magistrate
five years later, he still remained in detention in Bihar in March 1978.)
Moreover, the Amnesty International delegates noted that the policy of the
various states it visited varied greatly towards releasing these political
prisoners.

In the absence of definite directives to the state Governments about
release, various states (some of whose Governments are in opposition to
the Janata Party) have adopted different policies towards the Naxalite
prisoners. Below we describe briefly the policies adopted by the
three states the Amnesty International delegation visited during its
January 1978 visit to India.

West Bengal

When a "left front" Government, of which the Communist Party of India
(Marxist) is the dominant party, was elected and assumed office in West
Bengal on 21 June 1977, it promptly announced a general amnesty for all
political prisoners in the state. The state Government announced that
the amnesty would apply not only to political prisoners held in preven-
tive detention or under trial, but also to political prisoners convicted
of serious criminal charges under the Penal Code, including murder. The
state cabinet set up a sub-committee for the release of political pris-
oners, and this sub-committee on 23 July 1977 announced that it had
withdrawn charges in 11,000 cases.

The Government's release policy for prisoners held in connection with
alle ed extreme olitical activities

In reply to such calls for the release of all political prisoners as
were made at the 22 August 1977 National Convention in Delhi, the Home
Minister, Mr Charan Singh, outlined the central Government's policy
towards these prisoners in a statement of 25 August 1977. He recalled
the Government's measures for the immediate release of all alleged
Naxalites held under the MISA provisions; then, as regards the political

The Seventh Schedule of the Constitution, outlining the division
of responsibility between the states and the central Government, lists
"public order" as a state responsibility.
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The Advocate General informed Amnesty International that he
expected all political prisoners to have been released by April 1978.

Although the release of political prisoners in West Bengal
certainly has proceeded more slowly than expected, groups of four or
five political prisoners were being released daily at the time of the
delegates' visit and the latest official figure, as of May 1978,
showed that 90 were still being held. Furthermore, the West Bengal
Government faced administrative problems concerning the release of 26
political prisoners whom it is willing to release but who could not be
discharged from prison in view of the fact that other charges were
pending against them in Bihar and Andhra Pradesh, and these charges
had not yet been withdrawn.

The Amnesty International delegates were informed by the Chief
Minister that no executions of political prisoners would be carried
out in West Bengal; the state Government opposes the death penalty.

Andhra Pradesh

Amnesty International estimates that at the time of its dele-
gation's visit in January 1978 there were just under 300 political
prisoners in West Bengal. The Statesman of 5 January 1978 quoted the
Inspector General of grisons as stating that there were 297 political
prisoners left in the state, 136 of them convicted prisoners and 161
"under trial" prisoners.* According to the Inspector General, the
West Bengal Government had up to that date released a total of 449
political prisoners since assuming office in June 1977. According to
information available to Amnesty International, the under trial prisoners
still jailed include some (of whom Gopal Das in Presidency Jail, Tapas
Biswas in Alipore Jail and Sreekanta Das in Dum Dum Jail are just a few
examples) who have been imprisoned since 1971 and have still not been
tried. In the few instances where political prisoners have been brought
to trial in West Bengal, delays in the trial proceedings have been
extraordinarily long. For example, the 32 political prisoners tried
before the "Fourth Tribunal" (in what is commonly known as the "Ananta
Singh" case) on charges of propagating armed revolution and robbing banks
for the purpose of procuring arms and ammunition, have spent nearly eight
years awaiting trial and being tried. The Fourth Tribunal was finally
dissolved in December 1977. Amnesty International was informed, however,
that the Kamalpur Conspiracy Case and Kamalpur Encounter cases are still
continuing; these have been pending before the Burdwan sub-divisional
judicial magistrate for the last three years, and 150 political workers
(some out on bail) are reported to be involved. The reason given is
that the public prosecutor has not received instructions to withdraw
these cases.

The Congress Party Government in Andhra Pradesh ordered, on 11 June
1977, the remission of sentence and release of 33 Naxalite prisoners,
but has not announced a general amnesty for political prisoners. The
Amnesty International delegate visiting the state was not given the
opportunity of speaking to the Chief Minister of the state, but met a
spokesman for the Andhra Pradesh Government in the Home Department, and
was told that there were no political prisoners in Andhra Pradesh.
This statement was clarified to signify that the Andhra Pradesh Gov-
ernment was not holding any political prisoners in detention under the
MISA, a statement which Amnesty International was able to confirm during
its visit. However, according to the Government, as of 16 January 1978
there were 97 prisoners serving sentences after being convicted for
serious criminal offences committed in connection with Naxalite acti-
vity and 50 political prisoners held "under trial". (Amnesty Interna-
tional believes the number is slightly higher.) Most political prisoners
•n Andhra Pradesh (unlike other Indian states) have been brought to
trial, charged with conspiracy; three such cases - the Secunderabad Case,
the Tirupati Case and the Rajanmandri Conspiracy Case - are still
proceeding.

During their visit, the Amnesty International delegates were informed
by the Advocate General of West Bengal that, besides those released,
many political prisoners (most of whom were out on bail) had had the
cases against them withdrawn: the cases of the 300 political prisoners
still held were constantly being reviewed and steps for their release
being undertaken. There had been delays in the release of "under trial"
prisoners because court orders were necessary for the withdrawal of
cases when the state's prosecuting authority had recommended withdrawal
of charges but an overworked court might still feel obliged to detain
them. Moreover, in the case of political prisoners convicted by the
courts, delays occurred when political prisoners or the Government had
filed appeals against the sentence, and permission from the court was
required to withdraw the appeal. (Amnesty International was informed
that this had happened in 40 out of the 136 cases of convicted political
prisoners.) And three political prisoners - Nitya Sen, Dharmadas Gosh
and Bandyanath Gosh, alleged members of the CPI(M-L) - serving life
sentences, whose appeal had already been rejected by the courts, remained
imprisoned because of administrative delays, even though the Chief
Minister is reported to have ordered their release.

* The 136 convicted prisoners still held include 79 members of the
CPI(M-L) (ie, Naxalites), 30 of the Congress Party, 15 of the CPI(M),
11 of the SUC and one of the CPI (Communist Party of India). The 161
prisoners "under trial" include 126 members of the CPI(M-L), 22 of the
CP1(M) and 5 of the Congress Party.

Amnesty International has not been in a position to observe the
trial proceedings in the state, but the delays in some cases have been
unacceptably long. For example, the Secunderabad Conspiracy Case,
involving 46 accused (10 of them still imprisoned), relates to events
which took place in 1969. The trial started in 1974 and is still
continuing. The Parvathipuram Conspiracy Case, registered on 16 January
1970 and involving 140 alleged Naxalites, started only in October 1974
and finished on 3 August 1976, many accused having spent up to six years
in prison awaiting trial.
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The spokesman for the Andhra Pradesh Government in the Home

Department admitted that there had been considerable delays in

trying these prisoners and agreed with Amnesty International that

no political prisoners Should be held for long periods without being

tried. Amnesty International has details of 113 prisoners held in

Andhra Pradesh in connection with political activities, of whom 36

have not been tried and 77 are serving sentences after conviction by

the courts, mostly on charges of conspiracy. Eighteen political

prisoners have been held for more than two years without having been

tried and sentenced and Amnesty International has taken up their cases

for investigation with the Andhra Pradesh state Government, urging it

either to release these prisoners or to expedite their trial.

Amnesty International believes that, even when political prisoners

have been brought to trial (as in West Bengal, Bihar and Andhra

Pradesh), the delays in trial proceedings have been unacceptable.

Delays are due in part to lack of judges, who are underpaid and under-

pensioned, and to the difficulties created by charges being brought

against the same prisoner in more than one state.

Kerala

While fully understanding these administrative difficulties and

appreciating the Home Minister's intention when he recommended the

states to release all political prisoners held for more than five years

provided that they sign a declaration abjuring violence, Amnesty Interna-

tional is still unable to accept that political prisoners can remain in

prison for many years without being tried. Moreover, Amnesty Interna-

tional believes that the release of such prisoners, certainly of those

who have not even been tried, should not be made conditional upon any

statement concerning future political activities.

The Chief Minister, heading a Congress/Communist Party of India Gov-

ernment, informed the Amnesty International delegate in January that

all political detainees in Kerala were released immediately after the

ending of the Emergency. On 19 July 1977, the Kerala Government

stated that it would not announce a general amnesty for "convicted or

under trial Naxalite prisoners", but that it would consider "releasing

the Naxalite prisoners on the basis of merit in individual cases". At

the time of its visit in January, Amnesty International obtained

detail3 of 80 political prisoners in the state, 31 of them serving

sentences after conviction and 49 of them being under trial prisoners.

They are held in Trivandrum Central Prison, Cannanore Central Prison

and Viyyur Central Prison, and six of them have been released since the

mission visited India. Bearing in mind that there are charges of a

criminal nature against them, Amnesty International has taken up the

cases of the "under trial" prisoners with the Kerala Government for

investigation.

Amnesty International believes that political prisoners throughout

India should be treated equally and recommends the Government to release

- at least on bail - all those political prisoners arrested in

connection with political activities who have not been tried within a

reasonable period of time. It also urges the Government to consider

means of speeding up trial proceedings, possibly by concentrating on

principal charges and so diminishing the unacceptable delays which have

occurred in the past in the trial of political prisoners.

* * *

This brief survey does not intend to be conclusive, since the

delegates were unable to visit all the states mentioned in this report

where political prisoners are being held. However, it illustrates the

high degree of arbitrariness involved in the present situation, where

the separate states are empowered to make final decisions on the deten-

tion and release of political prisoners. Consequently, a prisoner

accused of involvement in Naxalite activity in, for example, the state

of Bihar, can remain in prison without trial for up to five years,

whereas a prisoner held on similar grounds in the state of West Bengal

would by now have been released. Though the Fourth Tribunal, trying

Manta Singh and other Naxalite leaders in Calcutta, has now been

abandoned, the Secunderabad Conspiracy Case in Andhra Pradesh has been

going on ever since 1974, even though the charges of conspiracy to

overthrow the Government by violent means are similar to those formerly

brought against the now released Naxalite leaders in West Bengal.
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IV TORTURE OF POLITICAL PRISONERS AND DEATHS IN POLICE CUSTODY

torture of political prisoners reached the organization from nearly all
over India.

Torture

There has been evidence in Indian courts to suggest that police
brutality towards suspects during interrogation has for a long time
been a common occurrence in India. In 1884, Justice Mahmood, while
referring to the provisions of the Evidence Act which exclude con-
fessions made to the police, made the following observations:

"These legislative provisions leave no doubt in my mind
that the Legislature had in view the malpractices of police
officers in extorting confessions from accused persons in
order to gain credit by securing convictions, and that
those malpractices went to the length of positive torture."
(Queen Em ress vs Babu Lal (1884), I.L.R. 6 Allahabad 509.)

Throughout the Emergency, Amnesty international received numerous
allegations that political prisoners and, indeed, prisoners of conscience
were being severely ill-treated and tortured, particularly when in police
custody. Individual acts of torture were reported from the states of
Andhra Pradesh, Bihar, Delhi, Gujarat, Haryana, Karnataka, Kerala, Madhya
Pradesh, Maharashtra, Orissa, Punjab, Rajasthan, Uttar Pradesh and West
Bengal. The majority of torture allegations made during the Emergency
relate to alleged left-wing and right-wing "extremists", a term used to
describe both Naxalites and members of the RSS (Rashtri a Swa amsevak
San h - National Volunteers Union - the militant wing of the Hindu
Nationalist Jana Sangh Party /People's Party of India7). But there are
also well-documented allegations that torture was used on students and
members of the Socialist Party, the Jana San h and the BLD (Bharatiya
Lok Dal - Indian People's Party) and other parliamentary opposition
parties, some of whose members have alleged they were severely ill-treated
merely for participating in peaceful processions, such as sat agraha.

Specific allegations of torture of political suspects began to
reach Amnesty International in the 1960s from the state of Kashmir,
where political prisoners alleged to be members of or sympathizers with
the Plebiscite Front - campaigning for self-determination - have claimed
that they were subjected to acts of torture from 1957 onwards. And
after an armed insurrection occurred in Nagaland in 1956, there was
prolonged fighting in the sensitive border state, marked by sporadic
acts of terrorism, and allegations that the Indian Army had committed
natrocious deeds", including rape and severe beatings.

After the ending of the Emergency, the newly elected Government
set up a one-man commission, consisting of Justice •.C. Shah, a retired
Supreme Court judge, with a mandate to inquire into "excesses, mal-
practices and misdeeds committed during the Emergency ... and in partic-
ular allegations of gross misuse of powers of arrest and detention,
maltreatment of and atrocities on detenus and other prisoners". The
Shah Commission has received thousands of complaints that torture was
used on political detainees during the period; in some cases it was
reported to have caused their death while in police custody.

But the most detailed allegations have reached Amnesty International
from those areas where the Naxalite movement has been active: the
Naxalites (taking their name from an uprising in the West Bengal village
of Naxalbari) are communist revolutionaries, officially known as the
"Communist Party of India (Marxist7Leninist)". The CPI(M-L), basing
itself on the principles of Maoism, was formed in 1969 as a split from
the Communist Party of India (Marxist) (CPI-M). Against the background
of massive unemployment and bitter poverty in such highly populated
states as West Bengal, the Naxalites, keen to bring about rapid social
change, put into practice a policy of "annihilation of class enemies".
From 1967 onwards, they used methods of "selective assassination" of
landlords, policemen and others. Particularly during the early 1970s,
their guerrilla tactics provoked stern police reaction and counter-
insurgency measures in the states of West Bengal, Andhra Pradesh, Bihar,
Orissa and Kerala, where the Naxalite movement was particularly active.
The policy of "annihilation of class enemies" is now much disputed, if
not officially abandoned, and the Naxalite movement is currently divided
into many factions. Amnesty International, in its 1974 Short Report on
Detention Conditions in West Bengal Jails, detailed several cases of
torture of alleged Naxalite prisoners and expressed serious concern about
the occurrence of torture in various Indian states, a concern which
increased after the 1975 Emergency declaration when allegations of the

The alleged police "excesses" during the Emergency period have been
admitted by the Government of that time. Brahmananda Reddy, then Home
Minister, on 20 October 1976 publicly expressed the anxiety of the Gov-
ernment about "complaints of harassment of the public and misuse and
abuse of emergency powers". He said that the then Prime Minister was
herself deeply concerned about the matter and had written several times
to the Chief Ministers about the dangers of misusing the "vast and
extraordinary powers that had been vested in the officials" (Hindustan
Times, 21 October 1976).

During its recent mission, Amnesty International discussed the
allegations of torture with Government officials and was informed by
the Law Minister, Shanti Bushan, that torture was a crime in Indian
law and that the Government would take all possible measures to prevent
its recurrence. The Chief Minister of Kerala, when discussing the
matter with the Amnesty International delegate, said that the Government
of his state opposed the use of torture and that "excesses" which had
occurred during the Emergency were due to the excessive powers then
given to police officials. A spokesman for the Home Ministry of Andhra
Pradesh told the Amnesty International delegate that political prisoners
should not be subjected to torture.
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Whereas Amnesty International naturally welcomes these assurances,
it is concerned to note that, so far, no substantial steps in the form
of structural measures'have been taken to protect Indian citizens from
the type of ill-treatment which Amnesty International believes has
occurred on a substantial scale, especially during the Emergency. This
is of particular concern, since, although Amnesty International has not
received any specific allegations of torture of political prisoners
after the ending of the Emergency, it has reasons to believe that the
practice of ill-treating and even torturing suspects during police
interrogation has not totally been abandoned. Since March 1977 at
least two persons are alleged to have died in the custody of the police
as a result of police torture  (see  pages 42-43) and Justice V.K. Iyer in a
Supreme Court judgment delivered in April 1978, made the following
observation while referring to the improvement in interrogation tech-
niques currently used by the Indian police:

from the knees. Of the three prisoners interviewed in Kerala, the one
arrested during the Emergency described a specific form of torture, the
nroller treatment", to which he alleged he had been subjected: the
prisoner was laid on a bench to which he was tied with his hands and
ankles and a heavy wooden roller was placed across his thighs and
rolled over his legs by a policeman standing on it (see interview of
M.P. Appanu, Appendix B). The interviews carried out in West Bengal
include the statement of a prisoner, now released, showing the marks of
five bullet wounds allegedly inflicted by the police after his arrest:
three of the bullets had passed right through his chest. Many of those
to whom the delegates spoke told Amnesty International that legal
formalities, such as the right to appear before a magistrate within 24
hours of arrest, were often not observed; for example, in West Bengal
political prisoners were often taken to a magistrate's office, but
remained outside and did not appear before him; they were even taken
back to the police station for further interrogation (see interview
with Archana Guha). In Kerala, the police are alleged to have forged
the daily records of arrest in the case of a political prisoner who is
believed to have died in custody  (see  interview with members of the
family of Vijayan Nair, Appendix B).

"This remarkable improvement, in free India, in police
practices has not unfortunately been consistent and torture
tactics have not been transported for life from our land as
some recent happenings have regrettably revealed."
(Nandini Satpathy vs P.L. Dani & Another (1978) 2 Supreme
Court Cases 424.)

During their visit to India, the Amnesty International delegates
interviewed seven victims of torture, two of whom are now disabled as
the result of the treatment they received after arrest. One is perm-
anently paralysed. The delegates also spoke to the parents and friends
of Vijayan Nair of Varkala, who Amnesty International believes died in
police custody as a result of severe torture by the Crime Branch
Police, Kerala.

These interviews, covering allegations from 1970 to 1976 (and
attached to this report as Appendix B), were carried out in Kerala and
West Bengal and cover only a minute proportion of the many torture
allegations received by Amnesty International up to the ending of the
Emergency. Already before the Emergency, in its 1974 Short Report on
Detention Conditions in West Bengal Jails, Amnesty International had
recommended that the Government should investigate allegations of
torture and take steps to prohibit its occurrence. After the June 1975
declaration of Emergency, Amnesty International was unable to make on
the spot investigations of the many, and in some cases substantial
allegations of torture which it received relating to the 1975-77 Emer-
gency period, since the then Government did not allow it to visit
India. The details presented to Amnesty International relating to the
Emergency period suggest that ill-treatment and torture of political
prisoners then occurred on a wider scale, particularly with regard to
suspects in police custody.

The interviews confirm that a pattern of police brutality towards
suspects during interrogation already existed long before the declara-
tion of Emergency. In the case of political prisoners suspected of
holding extreme political views, this has resulted frequently, and
particularly during the Emergency, in ill-treatment, torture and, in
some cases, even in death as a result of police torture. The inter-
views conducted by Amnesty International also appear to confirm that,
at least in the states the delegation visited, political, rather than
legal, considerations have influenced decisions to arrest and detain
such political prisoners, since the evidence obtained under duress was
rarely sufficient to secure a criminal conviction of these prisoners
when brought to trial. Of the seven people who alleged that they had
been tortured who were interviewed by Amnesty International during its
mission, none was convicted: five were acquitted by the courts when
their cases finally came up for trial; the other two, arrested under
preventive detention legislation, were never brought to trial.

Deaths in police custody

The allegations of torture include the beating of prisoners with
lathis (wooden sticks) and guns, beatings on the soles of the feet,
extinguishing cigarettes on sensitive parts of the body, rape, threatened
execution, and the prolonged hanging of suspects upside down, suspended

The case of engineering student P. Rajan has become a symbol in India
of the type of police excesses which occurred during the Emergency.
Rajan died on 2 March 1976 as a result of now officially admitted
continuous torture inflicted on him by the police. Although the then
Chief Minister of Kerala state, in which the incident occurred, had
earlier filed a sworn affidavit denying that Rajan had been arrested,
Rajan's father filed a habeas corpus petition on behalf of his son after
the ending of the Emergency, following which the Kerala Government ad-
mitted Rajan's arrest and death as a result of police torture. The
Chief Minister of the state resigned and was charged with perjury. At
least four police officials have been suspended and seven police officers,
including the Deputy Inspector General of Police (Crime Branch), have
been charged with murder. So far as Amnesty International is aware, this
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is the only case where a criminal prosecution has been instituted against
individual police officials for participating in acts of torture leading
to the death of a political prisoner, but Rajan's case is only one of

several similar cases which have been reported to Amnesty International

as having occurred during the Emergency.

1978 allegedly as a result of police torture. Two sub-inspectors and
four constables have been suspended and the Uttar Pradesh state Gov-
ernement has also ordered an inquiry by the Central Bureau of Invesiga-

tion into the death of Abdul Hassan of Jaunpur District on 16 May 1978.
According to a post-mortem, he had 25 grievous injuries inflicted on
him in police custody.

In the state of Kerala, the Amnesty International delegation was
told of similar cases to that of Rajan: Maniyam Pillai, son of Krishna

Pillai, who was arrested on 3 July 1975, shortly after the Emergency
declaration, is officially stated to have "disappeared", but is believed
to have been killed at Kadakkabooa Police Station, Trivandrum District.

A civil liberties group in Kerala, the local branch of the People's
Union for Civil Liberties in the state, alleges that 28 political
prisoners died in Kerala during the Emergency in the custody of the
police (few of them, they say, committed suicide). Amnesty Interna-
tional has not been able to investigate these allegations, but the one-
man commission of Justice Vishwanatha Iyer is currently investigating
the cases of three political prisoners believed to have died in police
custody during the Emergency: Vijayan Nair, Kannan and Venugopal.
Amnesty International has interviewed the relatives and friends of one
of them, Vijayan Nair of Varkala (see Appendix B) and, on the basis of
its interview, has no reason to doubt that Vijayan Nair died in Sastha-
mangalam Crime Branch Police Camp on 8 or 9 March 1976 as a result of
continuous police torture.

Police owers

Similar cases are also believed to have occurred in other Indian

states which Amnesty International has not been able to visit, and the
incidence of death in police custody is not confined to the Emergency
period alone. For example, in West Bengal the Bandimukti-o-Ganadabi
Prastuti Committee has prepared a report of the incidence of killings

of political prisoners during the period 1970-76. During its visit to
West Bengal, Amnesty International received allegations that political
prisoners had died in the custody of the police of Lal Bazar Police
Station prior to the Emergency declaration. When interviewing Barid
Kanti Sarkar, alias Kanu (see Appendix B), Amnesty International was
told that Sarkar's friend, Asoke Dutta, had in fact died at the Ganges

riverbank as a result of shots fired by the police, and that his body
was thrown into the Ganges.

The Indian police have considerable powers to arrest suspected persons

without warrant. Article 41 of the Code of Criminal Procedure specifies
that a police officer may, without an order from a magistrate and
without a warrant, arrest a person who has been concerned in any
cognizable offence, or against whom "credible information has been
received" or against whom "a reasonable suspicion exists" that he has

been concerned in a "cognizable offence". (This is a category of the
more serious criminal offences set out in the First Schedule of the

Code of Criminal Procedure, including murder; these charges are often
levelled against political prisoners.) There are safeguards: a person

so arrested has to be produced before a magistrate within 24 hours of

his arrest (Section 57, Code of Criminal Procedure) and the magistrate,
before recording a confession, first has to satisfy himself that the
confession is being made voluntarily (Section 163/T7, Code of Criminal
Procedure). Furthermore, Sections 25 and 26 of the Evidence Act exclude

as evidence any confession made to a police officer or while in the
custody of the police. fhere is one important exception to this rule:
Section 27 of the Evideace Act allows certain statements, including
confessions, to be regarded as evidence, if they concern a discovery
made "in consequence of information received" from the accused while in
police custody. This could tempt the police to extract information in

the form of "confessions" concerning objects previously planted on a
person in police custody. Indian legal commentators (Sarkar, 12th
edition) have argued that Section 27 has frequently "been misused by
the police".

Amnesty International has not received any reports of deaths of
political prisoners in police custody since the ending of the Emergency,
but there have been press reports of several instances when prisoners
accused of criminal offences have died in the custody of the police,
allegedly as a result of police torture. The Andhra Pradesh Government

has set up a commission of inquiry headed by Justice K.A. Muktadar to
investigate the death of Ahmed Hussain, a villager from Kurnool district
in Nallakunta Police Station. It is alleged that, after being arrested
on 29 March 1978 on a criminal charge, Mr Hussain was severely beaten
by the police, as a result of which he died the following day. A sub-
inspector of police and a police constable from the police station were

finally arrested after protracted public demand. In Lucknow, Balli, an
agricultural labourer aged 25 belonging to the Harijan community
("untouchables"), was arrested on a charge of theft and died on 31 March

The rationale for excluding confessions made to police officers in

general has been clearly expressed by Justice Mahmood in the case Queen
Empress vs Babu Lal (1884) (1.L.R. 6 Allahabad 509) - a judgment already

referred to on page 3 :

"These legislative provisions have no doubt in mind that the
Legislature had in view the malpractices of police officers
in extorting confessions from accused persons in order to
gain credit by securing convictions, and that those mal-
practices went to the length of positive torture; nor do I
doubt that the Legislature, in laying down such stringent
rules, regarded the evidence of police officers as untrust-
worthy, and the object of the rules was to put a stop to the
extortion of confessions, by taking away from the police
officers the advantage of proving such extorted confessions
during the trial of accused persons."

But the judge had then already observed that, in spite of the "stringent"
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rules, police brutality occurred:

11... but it is impossible not to feel that the average Indian

policeman, with the desire to satisfy his superiors before,

and the terms of the Police Act and Rules behind him, is not

likely to be over-nice in the methods he adopts to make short

cut to the elucidation of a difficult case by getting a

suspected person to confess."

In the case of political prisoners, the incentives to obtain

information from "suspects" are even greater, and Amnesty International

is aware of many instances in the past where safeguards of legal pro-

cedures have not been observed by the police (see also pages 41-42).

Although the Criminal Code procedures referred to above ought normally

to act as a deterrent against the more extreme forms of torture, since

the police are obliged to produce the arrested person physically before

a magistrate, Amnesty International knows of cases where political

prisoners were taken to a magistrate's court but were never allowed to

enter the court room itself and were held in the custody of the police

for a period exceeding the 24-hour limit. After being "produced"

before a magistrate, they were simply taken for further "in depth"

interrogation by the police (see interview with Archana Guha, Appendix

B). In the case of political prisoners who are believed to have died

in the custody of the police, and whom the police said "disappeared",

police records have been falsified to conceal the arrest of the

"disappeared" person. (Amnesty International believes that this

happened in the case of Varkala Vijayan Nair - see Appendix B.)

is substantial evidence of involvement in acts of torture are left to

the various state Governments. So far as Amnesty International is

aware, no initiatives have been taken by the central Government. The

Union Home Minister, on 29 July 1977, stated that the central Gov-

ernment would accept the suggestion of state Governments if they

recommended the dismissal of India Police Service officers found

guilty of committing excesses and "would not come in the way of pro-

secution against these officers" (Indian Express, 30 July 1977).

Amnesty International believes that, if sufficient evidence is avail-

able that individual police officials have participated in specific

acts of torture, the Government should take all necessary steps to

prevent their recurrence.

Conclusions

In spite of the numerous allegations of torture of political

prisoners before and during the recent Emergency period, there are only

very few instances in which police officers have been suspended and

even fewer in which criminal prosecutions have been instigated. In

Kerala, where a judicial inquiry commission is currently investigating

the death of four political prisoners officially stated to have

"disappeared", criminal action has only been instituted against the

police officers involved in one case, that of P. Rajan, which attracted

the greatest publicity. (Seven police officers, including the Deputy

Inspector-General of Police /Crime Brandj, are now being tried for

murder under Section 302 of the Penal Code. The former Chief Minister,

who denied knowledge of Rajan's arrest, was charged with perjury and is

currently out on bail.) In West Bengal, Amnesty International is aware

of only two cases which have been instituted in the courts against

police officials allegedly involved in torture, and these are private

complaints. (Court cases are proceeding against police officers

allegedly involved in the torture of Archana Guha and Barid Kanti

Sarkar - see Appendix B.) So far as Amnesty International is aware,

no police officials have so far been suspended in this state. Amnesty

International has no detailed information as regards the position of

other Indian states, but the Chief Minister of Kerala told the organiza-

tion during its mission that Kerala was the only Indian state where

criminal proceedings had been instituted against officials involved in

torture.

Police brutality and torture of suspects in order to extract informa-

tion or confessions are not recent phenomena in India. Allegations

of torture of political prisoners have reached Amnesty International

from those Indian states, like Kashmir and Nagaland, where tense poli-

tical circumstances prevailed. Allegations of tcrture in the period

immediately preceding the 1975 Emergency appear to have emanated in

particular from those states (like West Bengal, Bihar, Andhra Pradesh

and Kerala) where extreme left-wing political groups were most active.

But the incidence of torture on a much wider scale during the Emergency

appears to be directly related to the vast increase in the powers given

to state officials and the police to make arbitrary arrests of alleged

political opponents and detain them indefinitely without trial.

Amendments made during the Emergency to the Maintenance of Internal

Security Act - the main legal instrument for long-term detention without

trial - provided the authorities with totally indiscriminate powers of

arrest and detention: even the obligation to inform the prisoner of the

grounds for his arrest was removed by an amendment to the MISA. There

was no obligation to inform the prisoner's family of the arrest, or even

to tell them of the place of detention. Relatives were afraid to make

investigations for fear of being arrested themselves. And in its April

1976 judgment, referred to on page 20, the Supreme Court of India upheld

that the right of habeas corpus had ceased to exist during the Emergency.

The right of habeas cor us, as exercised by an independent judiciary,

is generally regarded as the most important means of independent

examination of the legality of any detention; its suspension tends, in

Amnesty International's experience, to generate the preconditions of

torture. Amnesty International believes that this happened during the

Emergency. Recent experience has confirmed that existing legal safeguards

in Indian law have not proved sufficient to protect a substantial number

of Indian citizens from being subjected to severe ill-treatment and

torture. Moreover, Amnesty International notes with concern that

occasional reports of serious police brutality resulting in the death of

non-political prisoners continue to be made, even now that the Emergency

is over.

The initiatives for prosecuting police officers against whom there
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Recommendations ill-treatment and torture. In order to be effective,
such a machinery should be empowered to make on the spot
investigations.

In the international field, the Indian Government has taken important
initiatives during 1977 by submitting a draft resolution to the United
Nations General Assembly calling upon member states to reinforce their
support for the UN Declaration on Torture* by making unilateral decla-
rations on torture and by co-sponsoring a draft resolution requesting
the Commission of Human Rights to draw up a draft convention against
torture and other forms of cruel, inhuman and degrading treatment or
punishment (United Nations General Assembly Resolution No 32/64 of 8
December 1977 and draft resolution No A/C.3/32/L.13 of 28 October 1977).
Amnesty International has welcomed these initiatives taken by the Indian
Government and, encouraged by the Government's frequently expressed
concern for the protection of all persons from torture and all forms of
inhuman treatment and punishment, it ventures to make the following
recommendations to the Indian Government:

On the international level, Amnesty
Indian Government consider becoming
enant on Civil and Political Rights

International recommends that the
party to the International Cov-
and its Optional Protocol.

At present, complaints against the police are investigated by the
police force itself. Whereas Amnesty International welcomes those
instances where state Governments have recognized the need for an inde-
pendent machinery of investigation and have set up inquiry commissions
to investigate a specific complaint that the police have committed
excesses, Amnesty International notes, considering the large number of
serious complaints of torture which have been made during recent years,
that such inquiry commissions have only been set up in few instances
and apparently on the basis of an ad hoc decision of the state Gov-
ernment concerned. There appears to be a clear need to establish an
independent investigating body on a permanent basis on a national,
rather than state, level, with powers to investigate complaints of this
nature throughout the whole of India. Such a body could investigate
the type of torture allegations which are attached to this report. The
existence of such a body in itself could act as a deterrent to the
occurrence of torture; it would moreover ensure that complaints could
be investigated immediately, when the evidence is still clearly avail-
able. Such a body could consist of senior judges, or other independent
and qualified investigators.

The Covenant prohibits torture and other cruel, inhuman and
degrading treatment or punishment in all circumstances and, combined
with the Protocol, affords safeguards by providing that alleged contra-
ventions can be referred to the Human Rights Committee for investigation,
after all domestic remedies have been exhausted.**

2. Amnesty International further recommends that the
Government introduce a set of immediate measures to
ensure that suspects are protected from ill-treatment
and torture. Amnesty International suggests that these
legal measures ensure that:

On the national level, Amnesty International believes that a number of
important steps could now be taken, to give force to the Government's
stated commitment to the abolition of torture and in line with the
basic principles underlying the UN Declaration.

any individual, when arrested, be allowed
immediate access to a lawyer of his or her choice.

the arresting authority is obliged immedi-
ately on arrest to inform the family of the person
concerned of the arrest and the place of his or her
detention.Amnesty International recommends that such steps include:

1. The establishment of a totally independent and
effective machinery to investigate complaints of

that family members of the arrested person
be allowed immediate access to him or her and
allowed visits at regular intervals.

Resolution 3452 (XXX) of 1975, "Declaration on the Protection of All
Persons from being subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment", to which India herself is a party,
was adopted by acclamation by the United Nations General Assembly on 9
December 1975.

the arrested person be allowed to be
medically examined twice, once immediately after
arrest and also at the end of the period of police
custody, the reports being made available to the
prisoner, so that the responsibility of any possible
ill-treatment suffered during, prior to, or after
the period of police custody can be clearly
established.

** Article 7 of the International Covenant on Civil and Political
Rights and Articles 1 and 2 of the Optional Protocol to the International
Covenant on Civil and Political Rights.

that the Evidence Act be amended to exclude
all "confessions" made in police custody in order to
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minimize any possibility oi its misuse by the police
(see pages 43-44).

Amnesty International considers it important that any such code,
if adopted by the police, contains a positive obligation on the part
of the police not to engage in torture and ill-treatment and conse-
quently endorses the right to disregard any order to do so, even
when exerted under pressure of exceptional circumstances, such as
those prevailing under an Emergency. The establishment of a clear
chain of command responsibility would make individual police officers
personally liable for acts of commission or omission in connection
with torture and ill-treatment. A basis for a code of conduct for the
police could be the Draft Code of Conduct for Law Enforcement Offi-
cials already before the United Nations General Assembly.* Amnesty
International has also prepared a code, the "Declaration of The Hague"**,
containing provisions of a specific nature, as recommended above. (Both
documents are attached to the report as Appendix C.)

The above recommendations are in line with the provisions of Lhe
United Nations Standard Minimum Rules for the Treatment of Pris.ners
and Related Recommendations, and are made against the background of
Amnesty International's experience in dealing with torture allegations.
So far as Amnesty International is aware, in India there is no obliga-
tion in law to communicate the arrest of a person to his family. Immed-
iate access to lawyers and family members has proven to be an important
guarantee to protect political prisoners from possible ill-treatment;
similarly, the conduct of a medical examination both immediately follow-
ing arrest and at the end of a period of police detention not only pro-
vides a means of establishing whether an injury has indeed, as alleged,
been suffered during the period of police custody, but is also known to
have acted as an inhibition on the part of the police against committing
acts of brutality and torture.

During their recent visit, the Amnesty International delegates
discussed the United Nations Draft Code of Conduct for Law Enforcement
Officials with the Home Minister, who agreed that the draft could be
considered by the National Police Commission which was set up by the
Government in November 1977 to examine "the role and performance of
the police both as a law enforcement agency and as an institution to
protect the rights of the citizens enshrined in the Constitution"
(Indian Express, 16 November 1977).

3. Amnesty International further recommends the
establishment of a code of conduct for police offi-
cials and other security agents, provisions in keeping
with the United Nations Draft Code of Conduct for Law
Enforcement Officials (currently before the General
Assembly of the United Nations) and the Declaration of
The Hague (see Appendix C). The rules should include
in particular:

an obligation to disregard a superior order or
direction to inflict torture or maltreatment on a detainee.

the requirement that a senior officer or official
be present throughout the interrogation of a detainee,
in which information is being sought on the activities -
other than the commission of ordinary crimes - of any
person.

clear lines of responsibility for the treatment of
suspects or detainees.

Amnesty International believes that every Government is responsible
for taking effective steps to protect its citizens from possible ill-
treatment and torture on the part of the police. Such steps should
include a full investigation of the record and activities of individual
police officers alleged to be involved in acts of torture and ill-
treatment. In most cases of ill-treatment and torture, it has, in
Amnesty International's experience, proven to be difficult to identify
individual police officers involved in acts of torture and ill-treatment
from whom damages might be recovered. So far as Amnesty International
is aware, no assistance has been granted by the state so far to any of
the victims interviewed by Amnesty International, alleging they were
tortured in the custody of the police. Amnesty International is
concerned that victims of torture at least receive adequate compensa-
tion.

Whereas a clear set of rules for the treatment of prisoners in jail
custody is provided for in the various Prison Rules, there are no rules
for the treatment of arrested persons during the period of police inter-
rogation. Amnesty International believes that an initiative taken by
the Indian Government for the establishment of a code of conduct for
police officials and the clarification of individual responsibilities of
police officers would correspond with the need currently felt among the
police forces in India themselves. On 7 June 1977, shortly after the
ending of the Emergency, the Indian police force issued a statement urging
police officers "to admit their role in the atrocities committed during
the Emergency instead of passing the responsibility down to others"
(Indian Express, 8 June 1977). In their statement, the police officials
also called for the need to draw up a code of conduct for police officers
with a provision for taking action against officers violating the code.

4. Amnesty International therefore recommends that the
central Government take measures - in the form of a

First presented to the United Nations General Assembly during its
32nd Session, 1977; to be reconsidered by the Assembly during its
(current) 33rd Session, 1978.

** Submitted to and agreed by the Seminar on an International Code of
Police Ethics, convened by Amnesty International at the Peace Palace,
The Hague, Netherlands, 19-20 June 1975.
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parliamentary declaration or otherwise - to ensure that
the state Governments assume full responsibility for
the assistance of victims of torture and their families,
in those cases where it can be proven that injuries have
been inflicted on the victim after arrest, during the
period of police custody. The Government could further
consider establishing a fund for legal aid to allow
victims of torture - and, in the case of death in police
custody, members of the family of the victim - to bring
civil actions for the recovery of damages in all cases
where there is evidence that prisoners have been tortured
during the period of police custody. The Government could
consider making special budgetary provisions for such a
legal aid fund.

V KILLINGS OF POLITICAL PRISONERS IN "ENCOUNTERS" AND "WHILE TRYING
TO ESCAPE"

During the past 10 years, Amnesty International has received serious
allegations that a number of persons, generally described as left-wing
extremists or called Naxalites, have been killed by the police following
arrest, whereas official reports state that they died in "encounters"
with the police or "while trying to escape from prison". Allegations
of this nature are not new. As early as 1961, the Indian Government set
up a commission, the Punjab Police Commission (1961-62), to inquire into
allegations that criminal suspects were being killed in staged encounters
with the police.

Mr Meherchand Mahajan, a former Chief Justice of India, heading the
commission, then made the following observations:

"The commission suggests that the police should give suffi-
cient protection to witnesses who give evidence in true
cases against anti-social elements, but it cannot but con-
demn a procedure, which a number of witnesses stated existed
in the police organization, to liquidate known suspects by
resorting to the procedure of false encounters to justify
them. This is against democratic principles."

Details available to Amnesty International particularly suggest that
these tactics have also been used against persons suspected of extreme
left-wing views. Most allegations concern the states of West Bengal,
Andhra Pradesh and Bihar, where killings of this nature are alleged to
have occurred during the period from 1968 to 1977. Amnesty Interna-
tional knows of one recent report that "encounter" killings of persons
described as left-wing extremists also occurred after the ending of the
Emergency: according to Frontier of 15 October 1977, three persons,
allegedly Naxalites, were killed in an "encounter" in Pipura village
in the state of Bihar on 21 September 1977.

Allegations of this nature have been of long-standing concern to
Amnesty International. As already mentioned in its 1974 Short Re ort
on Detention Conditions in West Bengal Jails, Amnesty International
expressed itself as seriously disturbed about the various "incidents"
resulting in the deaths of political prisoners. The 1974 report listed
12 jail incidents in which 88 political prisoners died between 1970 and
1972 in the states of West Bengal and Bihar, and cast serious doubts on
the official explanation that these prisoners were shot "while trying
to escape from prison". In that report, Amnesty International
recommended:

"that an official investigation be made into the nature of
these incidents and the resulting deaths of prisoners, and
that adequate measures be taken to prevent the recurrence
of similar excesses in the future."
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Amnesty International is aware of only two instances in which the
state Government has set up a judicial inquiry into such incidents.*
In West Bengal one civil liberties committee, the Bandimukti-o-Ganadabi
Prastuti Committee, has now listed the names of 169 members of left-
wing parties it claims have been killed by the police forces in the
period from 1970 to 1974, in staged encounters or allegedly while
trying to escape from prison.

areas" (see page 55), and allegations followed, from 1968 onwards, that alleged
Naxalites had been killed in encounters staged by the police. The state
Government has so far denied these allegations, and stated that the
killings of Naxalites occurred in chance encounters with the police
when the police shot in self-defence.

In Andhra Pradesh reports alleging the killing of political pris-
oners have emerged in particular since the lifting of the Emergency.
The allegations are that between 300 and 500 Indians were killed by
police forces during the years 1968 to 1977, following arrest, in
staged "encounters". During its recent mission, Amnesty International
visited this state for three days.

According to official statistics, 214 persons are stated to have
died in encounters with the police in the period from 1968 to 1977, but
local civil liberties organizations (some of whom are members of left-
wing political parties) maintain that nearly all of these were in fact
deliberately killed by the police, and that the actual number of deaths
in higher: the People's Union for Civil Liberties, the Andhra Pradesh
State Civil Liberties Committee and members of the Civil Rights
(Tarkunde) Committee allege that between 300 and 500 persons were killed
during that period in staged "encounters" with the police. A committee
set up by another civil liberties body, the Organization for the Pro-
tection of Democratic Rights, has published a list of 276 persons
allegedly killed in "encounters" from 1967 to 1977 and has claimed in
a report published in April 1978 that in all 22 cases of "encounters"
which it investigated in the Srikakulam district, police officials had
killed political prisoners after arrest.

Already at the time of Independence, some of the peasantry in the
Telengana region of what is now the state of Andhra Pradesh were
participating in political activity involving armed struggle. Opposing
the feudal rule of the Nizam of Hyderabad, some of them used guerrilla
tactics as a means to bring about a "democratic revolution" in the
period from 1946 to 1950, when they received the support of the (then
united) Communist Party of India. In the late 1960s Maoist revolu-
tionary groups became active in the state. The Maoist Andhra Pradesh
Revolutionary Communist Committee have claimed responsibility for
organizing armed action among the peasantry in the Telengana region and,
after an armed uprising had occurred in the West Bengal village of
Naxalbari in 1967, Andhra Pradesh became the first Indian state where
the Naxalites put into practice the now officially abandoned tactic of
IIannihilation of class enemies" (particularly in the Srikakulam district)
(see page 38). When this tactic was employed, the murder of "class
enemies" was undertaken as a way of arousing the peasantry to partici-
pate in armed action in order to seize power and bring about immediate
social revolution. In Andhra Pradesh the Naxalites found support from,
and combined actions with, the "Girijan movement" in Srikakulam district
- a group of tribal people, often landless, and living in very poor
conditions. Under the leadership of the Naxalites, landlords and
policemen were reportedly singled out for "selective assassination"
during 1968 and 1969; these attacks led to severe reaction by the
police, the Government revived the 1948 Madras Suppression of Dis-
turbances Act, which allowed people to be fired upon in "disturbed

After the ending of the Emergency, an unofficial inquiry committee
was set up, headed by Mr V.M. Tarkunde, a senior lawyer and President
of the Supreme Court Bar Association. The committee, generally known
as the "Tarkunde Committee", investigated the circumstances of the death
of 19 Andhra Pradesh citizens during the Emergency; they were officially
stated to have died in encounters with the police in Giraipally Forest,
in Chilakalagutta Forest and in Guntur district. This unofficial
committee concluded in June 1977 that the alleged "encounters" between
June 1975 and October 1976 did not take place at all, that there are
serious doubts about the occurrence of a fourth "encounter" and that all
19 persons had been shot in cold blood by the police, some of them after
severe torture. The committee noted that "in none of the incidents/it
investigated7 did the State authorities hold any inquest over the dead
bodies as they are required to under Section 174 of the Criminal Proced-
ural Code". The main recommendation made by the committee was that the
central Government should set up a judicial inquiry into all deaths
reported to have occurred in "encounters".

* The one-man Sharma Sarkar Commission was set up by the state Gov-
ernment on 9 May 1975 to investigate the Howrah District Jail incident
of 3 May 1975, in which five prisoners were killed. Justice J. Sharma
Sarkar's report, presented on 9 September 1975, was only released after
the ending of the Emergency. In his report, Justice Sarkar stated:
"Use of force and firing by the sentries inside the Howrah District Jail
was not only excessive but also illegal and unjustified, having regard
to the nature, manner, number, occasion and timing of the use of force
including firing. The incident shocked not only the relations of the
dead and the injured, but also the social and moral conscience of the
people here and abroad." (Economic and Political Weekl , 23 April 1977.)

On 15 June 1977, members of the Rajya Sabha and the Lok Sabha in
New Delhi demanded a judicial inquiry into allegations of the killing of
Naxalites by the police, but, during the parliamentary debate, the Indian
Home Minister stated that "the States themselves should initiate action"
(Indian Express, 16 June 1977). And, on 20 June 1977, the state Gov-
ernment of Andhra Pradesh, in consultation with the central Government,
set up a one-man commission, headed by Justice Vasishta Bhargava, to
investigate:

1. the situtation created in the state or parts thereof by
the activities of the so-called Naxalites, steps taken and
instructions given by the state Government to deal with such
activities and the result thereof;
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the facts and circumstances in regard to each one of
the encounters between police and the so-called Naxalites
during the period 1968 to 1977;

the allegations of murder, torture and brutal treatment
of Naxalite prisoners;

the administrative measures required to deal with that
problem in the future.

Amnesty International has not been able to speak to any of the
witnesses appearing before the Bhargava Commission. However, its
delegation obtained a copy of the sworn statement of one witness who
appeared before the commission, Mr Aparam Biksha Pathi, giving a
direct eye-witness account of the manner in which four alleged
Naxalites - Janardhana Rao, Ananda Rao, Murali Mohan Reddy and Sudha-
kara - died on 25 July 1977 in Giraipally Forest in Mulug district, in
a so-called encounter. The sworn statement of this witness (whom the
Amnesty International delegation did not interview personally) is
attached to this report in Appendix D. Mr Biksha Pathi has testified
before the Bhargava Commission that he was arrested on 21 July 1975,
charged with attempted murder and taken by the police to Dak Bungalow
at Mulug, where he was seriously tortured, and that he was then taken
to the middle of Giraipally Forest with the four others. He states
he saw the four being tied to trees, heard shooting and later saw
their bodies hanging from the trees. The police deny the allegations.
In this case - as in other instances of persons killed in incidents
stated to be encounters - the police have filed reports charging the
persons killed with attempted murder or participating in unlawful
assemblies. According to the police, the deaths occurred during arrest
in "encounters" when the police shot in self-defence after issuing
warnings.

It should be noted that the terms of reference of the commission do not
include the investigation of individual responsibility in cases where
rima facie evidence emerges that killings have taken place. Following
pressure from local civil liberties organizations, the Bhargava
Commission has started by investigating the third and most serious
matter before it: the allegations of the murder, torture and brutal
treatment of Naxalite prisoners. The Commission began its investiga-
tions in September 1977, but on 6 June 1978 the Andhra Pradesh Govern-
ment requested the Commission henceforth to hold proceedings in camera
"in the public interest". This request is of grave concern to Amnesty
International.

During its three-day visiL to Andhra Pradesh, Amnesty International
was not able to investigate in detail the allegations made by the various
civil liberties organizations in the state concerning the "encounter"
killings. However, Amnesty International spoke to several lawyers
currently appearing before the Bhargava Commission, who complained that
in several instances witnesses who had earlier given evidence before
unofficial inquiry commissions were intimidated and arrested by the
police in order to prevent their giving evidence before the Bhargava
Commission. The Sunday Standard of 7 August 1977 carried a report that
Lakshman Bhikaji Pagar of Khudakozar was arrested on 2 July 1977 - on
the allegation that he had assaulted a police officer in 1974 - shortly
after testifying before the Civil Rights (Tarkunde) Committee. Mr Pagar,
who had stated before the Committee that he had been seriously tortured,
was due to give evidence before the (official) Bhargava Commission. And,
according to the Indian Express of 6 August 1977, an attempt was made to
bribe Biksha Pathi of Waddepillai village, Warangal, by offering him a
job and 20,000 Rupees if he would "co-operate" with the police. Mr Pathi
is an important witness to appear before the Bhargava Commission since
he claims to have witnessed personally the death of four Naxalites in an
IIencounter" killing (see Appendix D to this report). Committee lawyers
complained to Amnesty International that of the 21 witnesses in connec-
tion with the killings in Giraipally Forest, 12 were taken away by the
police or prevented from appearing.

But proceedings before the Bhargava Commission so far disclose
that police formalities have not always been observed during incidents
of this nature: in the case of the death of the four alleged Naxalites
referred to above, the Superitendent of Police has admitted before the
Bhargava Commission that the police failed to take the finger-prints
and other identification marks of the four men killed, as required by
the police standing orders (Indian Express, 6 February 1978).

Amnesty International notes that, so far, no police officials alleged
to have been involved in the "encounter" killings have been suspended.
Allegations like those above, that witnesses are being intimidated by
the police in order to prevent them from giving evidence, gain in
credibility in the absence of positive action on the part of the state
Government to suspend or to investigate the record of police officials
against whom individual complaints have been made.

In this context, Amnesty International is concerned to note the
wide powers of the Andhra Pradesh police in "disturbed areas" to arrest
and to shoot at persons acting contrary to certain laws. Under the
Andhra Pradesh (Suppression of Disturbances) Act, a revival of the
identical Madras Suppression of Disturbances Act, 1948, the state Gov-
ernment may declare the whole of a state or a part thereof to be a
"disturbed area". Since 1968, certain parts of Andhra Pradesh have
been declared "disturbed areas" and it has been alleged that the
majority of the encounter incidents took place in these. In "disturbed
areas" the police are empowered "if it is necessary to do so for
restoring or maintaining law and order" to fire upon groups of more
than five people - even without warning - if in their opinion their
assembly is unlawful, or upon persons found carrying weapons or things
capable of being used as weapons (Article 5 of the Act). This provi-
sion would appear to allow the police to open fire upon people like the
tribal "girijans" who reportedly often normally carry bows and arrows,
provided the police claim that the action was taken in "self-defence".
Such actions by the police cannot be challenged in any court, except
with the sanction of the state Government concerned. Article 5 reads:

"Any magistrate, and any police officer not below the rank of
Sub-Inspector, may, if in his opinion it is necessary to do so
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for restoring or maintaining public order, after giving
such warning, if any, as he may consider necessary, fire
upon, order fire to be opened or otherwise use force, even
to the causing of'death, against any person who in a dis-
turbed area is acting in contravention of any law or order
for the time being in force in such area, prohibiting the
assembly of five or more persons, or the carrying of
weapons or of things capable of being used as weapons."

cannot but cast serious doubts on the official explanation that these
persons died in an exchange of fire with the police.

Article 6 reads:

While welcoming the establishment of a judicial committee to
investigate the serious allegations of murder, torture and brutal
treatment of alleged Naxalite prisoners, Amnesty International is
concerned about a number of reports from lawyers to whom its delega-
tion spoke during its recent mission that witnesses willing to testify
before the Bhargava Commission were intimidated by the police and even
arrested. Amnesty International feels it is the responsibility of the
Government to ensure that all necessary steps are taken to protect
witnesses who have stated that they want to give evidence of direct
relevance to the matters being investigated by the Commission, and
Amnesty International remains unsatisfied that sufficient steps have
been taken.

"No prosecution, suit or other legal proceedings shall be
instituted, except with the previous sanction of the pro-
vincial Government, against any person in respect of any-
thing done or purporting to be done in exercise of the
powers conferred by Section 5."

Conclusions

There have been serious allegations over the past ten years that
political prisoners have been killed by police forces "while trying to
escape from prison" or in "encounters with the police". Amnesty Inter-
national considers torture and the killing of political prisoners by
police forces to be most serious violations of human rights.

Amnesty International believes that the right to life and
personal liberty and the freedom from torture, guaranteed in the Uni-
versal Declaration of Human Rights and the Indian Constitution, should
always be observed, whether by Government forces or opposition groups.
Amnesty International totally opposes torture and execution, partic-
ularly when carried out in the name of a political cause and regardless
of whether such acts are committed by Government forces or opposition
groups such as the Naxalites. Amnesty International further believes
that all persons arrested in connection with political activities -
including those involving the deliberate use of violence - should
always be granted all fundamental rights protecting the individual,
particularly the right to life, freedom from torture and the right to
a fair trial.

During the recent mission, a spokesman for the Andhra Pradesh Home
Ministry assured the delegation that all police officers against whom
individual complaints had been made that they were involved in acts of
torture or killings, had been transferred to other police stations.
The official also assured Amnesty International that no political
prisoners ought to be tortured, or killed in incidents staged as
11encounters". In spite of these assurances, Amnesty International is
most concerned to note that the Andhra Pradesh Government recently
requested Justice Bhargava to hold the proceedings of the Commission
in camera, on very vaguely defined grounds (Indian Express, 6 July
19 8 . Amnesty International understands that Justice Bhargava,
following the Government's request, has intimated that the Commission's
term of duration should not be extended beyond the expiry date of 31
June 1978. Laywers appearing before the Bhargava Commission, producing
evidence concerning the allegations of killings of alleged Naxalites,
have also withdrawn from participation. Therefore, the Bhargava
Commission has now ceased to exist.

Amnesty International notes with concern the wide powers of the
police to arrest "suspects" and fire upon persons in "disturbed areas",
particularly under the provisions of the Andhra Pradesh (Suppression of
Disturbances) Act, 1948. It is particularly troubled about the state-
ment made by a Deputy Superintendent of Police before the Bhargava
Commission that police formalities for identification of unidentified
bodies have not been complied with, at least in one case, that of the
alleged "encounter" killing referred to in Appendix D to this report,
in which four so-called Naxalites died (see page 55). Such reports

Amnesty International considers it most important that the facts
concerning more recent allegations of the killings of political
prisoners by police forces between 1968-77 in the state of Andhra
Pradesh be established beyond any doubt. It believes that this can
best be done by an effective, public and impartial inquiry, wherever
and whenever such serious allegations of this nature are made. Amnesty
International calls upon the Government to ensure that any official
inquiry committee investigating human rights violations such as those
which are alleged to have occurred in Andhra Pradesh, functions openly
and is subject to public scrutiny. The Government should make certain
that such a committee has access to all data relevant to its terms of
reference, should take all necessary steps to protect witnesses willing
to testify and see that its findings are made public in their entirety.
Amnesty International further recommends that the Government should
institute full investigations into the record and conduct of police
officials against whom prima facie evidence emerges during an impartial
investigation that they may have been responsible for the torture or
killing of political prisoners.
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VI PRISON CONDITIONS

During its visit, the Amnesty International delegation was given the
opportunity to visit prisons in New Delhi, Calcutta and Hyderabad. The
purpose of these visits was to discuss the application of the United
Nations Standard Minimum Rules for the Treatment of Prisoners, partic-
ularly against the background of reports which had reached the organiza-
tion from 1970 onwards, that political prisoners were often held in
grossly overcrowded conditions without adequate hygienic and medical
facilities, and that some of them were being held in bar fetters for
long periods of time(Amnesty International Short Report on Detention
Conditions in West Bengal Jails, 1974). The arrest of many thousands
of prisoners of conscience after the 1975 declaration of Emergency gave
rise to many reports that these prisoners were kept in seriously over-
crowded conditions and were denied the medical care, visits by their
relatives and correspondence facilities to which they were entitled
under the Prison Rules, also that some political prisoners had been
subjected to beatings by prison staff.

In Delhi's Tihar Jail, the Amnesty International delegates saw one
prisoner in bar fetters. He has been held continuously in this condi-
tion for approximately 18 months. Bar fetters consist of an iron ring
round the ankle, each of which is attached to an iron bar some 20 inches
long, the bar being connected to another iron ring round the waist. The
fetters prevent the prisoner from running, bending or climbing, and they
have in the past often been used on alleged Naxalite prisoners. Recently
they have been a matter of complaint to the Supreme Court. Amnesty
International was told by prison officials that they were used only on
individuals inclined to physical violence, or who had actually attempted
to escape from prison (or succeeded); and that the alternative would be
almost continuous confinement in a cell. However, according to officials
in Calcutta's Presidency Jail, the iron fetters could also be used for
15 days as a punishment, after which the Inspector General of Prisons
had to authorize their further use.

The Home Minister informed the Amnesty International delegation
that prisons were the responsibility of individual states, and that
each state had, accordingly, its own prison rules. The responsibility
of the central Government was to give "advice" to the states regarding
prison matters, the only exception being the jails in Delhi territory,
which came directly under the responsibility of the central Government.
Since its visit to India, Amnesty International has been informed by
the Home Ministry (in June 1978) that a "Model Prison Manual" had been
prepared by a Governmental committee and that this was "in the process
of being adopted by various state Governments".

Amnesty International has been informed by freed political pris-
oners that bar fetters have been applied in the past to certain
categories of political prisoners on the slightest pretext (for
example, an attempted jail-break by alleged Naxalite prisoners from
another prison in the same state). There is no limit in the prison
rules on the length of time that they can be applied, and some prisoners
were reported in the past to have been subjected to imprisonment in bar
fetters for several years.

Despite the assurances received by Amnesty International, the use
of iron fetters appears to be punitive rather than preventive. The
abolition of their use would be in line with Rule 33 of the United
Nations Standard Minimum Rules for the Treatment of Prisoners, which
states that:

While in Kerala, the Amnesty International delegation had a
detailed discussion with the Inspector General of Prisons about the
conditions in Trivandrum Central Jail, but was not given a opportunity
to actually visit it. In New Delhi, one of the delegates visited Tihar
Jail and talked to prisoners and staff; and in Calcutta the Advocate
General accompanied the delegates during their visit to Presidency Jail,
in the course of which they talked both to political prisoners and to
the staff. One of the delegates visited Hyderabad Central Jail in
Andhra Pradesh, accompanied by the Superintendent and the Deputy
Inspector General of Prisons, but was not allowed to meet any of the six
political prisoners serving sentences in that prison for conviction on
criminal charges.

"Instruments of restraint, such as handcuffs, chains, irons
and strait-jackets, shall never be applied as a punishment.
Furthermore, chains or irons shall not be used as restraints..."

At the time of the delegate's visit, Tihar Jail seemed to be some-
what over capacity, and Presidency Jail, Calcutta, under capacity
(according to the Advocate General and the jailer, there were 965
prisoners being held, the official capacity being 2,385). But some of
the prisoners were working outside prison during the daytime, when the
visits took place and Amnesty International was therefore not in a
position to form an opinion on whether there was overcrowding when all
prisoners were inside.

In its 1974 Short Report on Detention Conditions in West Bengal
Jails, Amnesty International voiced concern about inadequate medical
facilities and that there were restrictions on political prisoners'
access to outside hospital treatment. Two of the victims of police
brutality whom Amnesty International interviewed during its recent
mission could only benefit from the necessary specialized hospital
treatment outside the prison hospital after they were released or after
their case had been declared a "life-saving case" (see interviews with
V.S. Narayan and Archana Guha, Appendix B). Security considerations
may have affected such decisions in the past, particularly during the
Emergency, but Amnesty International recently received a report that
Mr Durga Baski, a political prisoner held in Berhampore Jail, West
Bengal, had died on 27 March 1978, the very day that he was transferred
to an outside hospital for treatment for meningitis: a Cabinet sub-
committee had reportedly recommended Mr Baski's release already on 27
August 1977 but the order did not reach the prison governor until the
day of the prisoner's death.
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These reports bear out allegations that, in past years, prisoners
held for "security reasons" have been denied normal prison facilities
and even medical treatment. Amnesty International notes that a provi-
sion to withhold ordinary "medical, recreational and other facilities"
from "detenus" (political prisoners held in detention without trial)
was also included in the new preventive detention Bill which the Gov-
ernment introduced after the Emergency (Section 3 of the Bill, proposed
Amendment 124E to the Criminal Procedure Code).

be made easily available to the public and to all prisoners on request.

Amnesty International believes that all political prisoners,
including those held in detention without trial, should have access to
all the facilities normally available to other prisoners. This is in
line with the provisions of the Standard Minimum Rules for the Treatment
of Prisoners: Rule 95 (added to the Rules under a 1977 amendment)
provides that the standard conditions and facilities prescribed for
prisoners should also apply to "persons arrested or detained without
charge". Furthermore, political prisoners who have not been tried
should always be granted the rights guaranteed in the United Nations
Standard Minimum Rules for the Treatment of Prisoners to "prisoners
under arrest or awaiting trial", such as the right to books and writing
materials, to be visited by their own doctors and to inform their families
of their detention. They should also have reasonable facilities for
communication, be able to receive visits from a lawyer and be able to
apply for legal aid (Rules 84-94, Standard Minimum Rules for the Treat-
ment of Prisoners).

Considering the concern expressed above about certain aspects of
the conditions of imprisonment applying to political prisoners in the
past, Amnesty International believes it most important that prison
conditions should be made subject to frequent outside inspection by
independent and experienced members of the public, empowered to hear
individual complaints and, after investigation, to report to the jailer
and other relevant authorities. Amnesty International was told by
prison officials that the jail manuals provide for visits by "official
and non-official" members of Visitors' Boards, but has not been able to
assess to what extent such visits actually take place.

Political prisoners in detention are not required to do prison
work, but when convicted are obliged to do this. Amnesty International
was informed by the Home Ministry in Andhra Pradesh that there are
provisions in Indian law for assisting the families of people held in
preventive detention. But the official explained to Amnesty Interna-
tional that these provisions did not apply to prisoners held without
trial under the Maintenance of Internal Security Act during the Emergency,
since "they had committed crimes against the state". Amnesty Interna-
tional was furthermore told by lawyers who had defended political pris-
oners now serving prison sentences in the state that there were no
provisions for payment for prison work to be transferred to the families
of these prisoners, some of whom were serving life sentences. The
Inspector General of Prisons for Andhra Pradesh told Amnesty Interna-
tional of an experimental scheme allowing for the transfer of between
a quarter and a half of a rupee a day to the families of convicted
prisoners. This scheme is now under consideration by the Andhra Pradesh
Government.

The importance of visits by non-official members of the public has
been emphasized by official inquiry commissions set up in several
Indian states: the Inquiry Commission of Justice J. Sharma Sarkar
investigating conditions in Howrah Jail, Calcutta, in May 1975 (see
footnote, page 52) and the recent Commission of Justice M.M. Ismail
inquiring into the conditions prevailing in Central Jail, Madras,
between February 1976 and February 1977, have stressed that such visits
should be frequent. Justice Ismail observes also in his report (his
findings were placed before the State Assembly in February 1978) that,
during the period under investigation, which partly covered the Emer-
gency, no "non-official visitors" were appointed to the visitors'
boards. Moreover, the report said, "unofficial visitors" had no
access to prisoners held for "security reasons" during the period under
investigation .(Indian Express, 4 April 1978).

Amnesty International suggests that the Government should encourage
the setting up of an independent visitors' board for all jails, partic-
ularly those in which there are political prisoners. The members of such
a board should have access to the prison at any time and should be
entitled to speak freely to all prisoners - including political
prisoners - and in private, without any prison official being present,
or any correspondence being inspected. They should be given every facil-
ity to ensure that recommendations they make be given serious
consideration.

Amnesty International suggests, in the memorandum presented to the
Government, provisions for financial allowances to the familes of poli-
tical prisoners. (An obligation to grant monetary assistance to the
families of "detenus" had already been included in the preventive
detention Bill introduced by the Government (proposed Amendment to
Article 124E of the Code of Criminal Procedure).

Amnesty International further recommends that, when the process of
adopting the Prison Rules in the states has been completed, these should
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APPENDIX A

NAMES AND PLACES OF DETENTION OF INDIANS DETAINED UNDER MISA AS ON
18 FEBRUARY 1978

STATE NAME OF DETENU PLACE OF DETENTION

Manipur 1. Shri Honlei Muivah Manipur Central Jail,
Imphal (on parole since
1.9.77)

Maharashtra 1. Shri Chandrakant, alias Nasik Road Central Prison,
Bopy Khopde Nasik

Shri Maxi Manual Sabastin, Nagpur Central Prison,
Aranjo Nagpur

Shri Mangal Piranlal Bagaria Yeravda Central Prison,
Pune

Shri Ayubkhan Mehboob Khan
Pathan

Shri Arun Kashinath Dhawade Nagpur Central Prison,
Nagpur

Shri Altaf

Shri Naresh Eknath Thul

Shri Manya, alias Manohar
Harikisan Tikar

Shri Gendalal Bhagwan Mehtar

Shri Fullm, alias Pradip
Brijmohan Sharma

Shri Dhanya, alias Dhanraj It

Laxman Suryavanshi

Shri Pramod, alias Bandya tl

Narayan Khaparde
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APPENDIX B

PRISONERS INTERVIEWED BY AMNESTY INTERNATIONAL

Kerala

M.P. Appanu, of Kandakkai, Cannanore.

High-school teacher. Arrested on 19 December 1976 from his home bypolice, who beat him in front of his 80-year old mother, in order toextract information. Taken to Crime Branch Office, Cannanore, wherehe was beaten with fists and lathis (wooden sticks) for one hour from4.30 am. At 10 am, beatings continued, supervised by Sub-Inspector A,until the prisoner's head started bleeding. Mr Appanu said he hadtwice been given the "roller treatment": the prisoner was strippednaked and tied at both his knees and ankles, his hands tied behind hisback; he was laid on a bench and rollers of wood were placed acrosshis thighs; one policeman stepped on the roller, leaning on two police-men on either side, and then walked backwards and forwards on theroller over the prisoner's thighs. At the same time, the prisoner wasbeing beaten on the soles of his feet. Mr Appanu's students, arrestedwith him, were forced to beat their teacher. After 50 days' detention,he was given a detention order under the MISA. He was never broughtto trial.

Dileep Kumar

Arrested on 15 April 1971 by the Crime Branch, he was held for fourmonths in detention, until after a habeas corpus petition had been pre-sented on his behalf by two friends (the police had first denied hisarrest). After four months, he was produced in court and charged withmurder, after which he was transferred to prison. Prior to that he hadbeen held by the police. On arrest, he was kicked with boots andbeaten on the soles of his feet. He said he suffered continuousbeatings on his chest with sticks and had been hung from the ceilingwith his hands tied behind his back and, in this position, was beatenwith guns. He was held for four years in prison as a prisoner undertrial and, when brought to trial, was acquitted. He was released by acourt order in January 1975. Mr Kumar complained that, throughout theperiod of his imprisonment, his family, who came to meet him in prison,were sent back from the jail gate. He had not seen any member of hisfamily throughout his imprisonment.
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V.S. Narayan, Trivandrum. encounter with the police on the morning of 17 November 1970, one day
after his arrest. He remained in hospital until 2 December 1970, when
he was again taken to Lal Bazar Police Station. He was finally brought
to Presidency Jail, Calcutta.Arrested in August 1970 from Kotall. Following his arrest, he was held

for six months in Potakolli Camp. From 26-29 December 1970, Mr Narayan
says, he was there tortured by the police. His hands and feet were
chained together and he was severely beaten with guns, while lying on
the floor. As a result of this treatment, ribs in his back had been
broken. X-rays made after his release show that his spinal cord was
partially dislocated. While he was given some medical treatment in the
jail hospital, he was never allowed outside hospital treatment. Only
after his release in July 1977 did he receive specialist treatment, in
Medical College. His back is still painful and, at the time of the
interview, he was wearing a corset and had considerable difficulty in
walking. Following his arrest in 1970, he was charged with murder and
dacoity (robbery by five or more persons). The case started in 1972
and ended in 1974 with his acquittal. He was then involved in another
criminal case, which ended similarly in his acquittal in the same year.
The last case finished in 1977, he was acquitted and was finally
released in July 1977. As of the date of the interview, January 1978,
he was under doctor's orders to keep complete rest.

The prisoner was charged with murder and, on 15 March 1973,
acquitted of the charge by the sessions judge. He was re-arrested
under the preventive detention provisions of the Maintenance of Inter-
nal Security Act on 2 February 1974 and released on 21 June 1977 from
Presidency Jail, when the new West Bengal Government assumed office.

Miss B (the name of Miss B is known to Amnesty International but is
deleted at the request of this witness).

West Bengal

Shambynath Shaha, Calcutta.

Arrested at 11 am on 16 November 1970 by Calcutta Police. Mr Shaha
showed the marks of five bullet wounds in his back, three of which had
penetrated to his chest, which he had received on the night of 16
November 1970 from police from the Lal Bazar Police Station. Following
his arrest, he was taken to the local police station and beaten on the
soles of his feet until they bled. He was then hung from an iron pole
by his knees, with his hands and feet tied together at his ankles, and
beaten in this position. At 1 am on the following morning he was taken
to Lal Bazar Police Station, Calcutta, where he was asked the names and
hiding places of Naxalites.

Following interrogation, he was taken by police officers to Salt
Lake, outside Calcutta, where, handcuffed, he was taken out of the
police car and hit by three shots fired at close range after being
ordered to walk away from the car. When the police noticed he was
still alive, he was taken in the back of the car to a site at the bank
of the Ganges River, where another three shots were fired at him, two
of which hit him. Remaining unconscious, Mr Shaha was taken to a third
place, near his home, and shot at once more. He was then taken by the
police to Marwari Relief Society Hospital, where the following morning
the police came to collect his body and the death certificate. However,
Mr Shaha had been operated on, the bullets had been removed and he was
still alive. The police alleged that he had received the wounds in an

Miss B was 16 years old at the time of her arrest. She was arrested
in the afternoon of 7 September 1972 in Jadapur, Calcutta, by the
Eastern Super One Division of Calcutta Police and asked for information
about "Naxalite friends". She was taken to Lal Bazar Police Station,
Calcutta. The next morning she was brought before a magistrate but
subsequently held in police custody for six days, after which she was
brought to Presidency Jail on 12 September 1972, where she stayed until
11 December 1973. She was then taken from Presidency Jail for inter-
rogation for several days at Lal Bazar Police Station. She says that
during these interrogations at Lal Bazar Police Station by the "Anti-
Naxalite Squad" she was forced to lie face-down on a table, and was
severely beaten with lathis (wooden sticks), particularly on the hips
and thighs. She resisted police officers who wanted to extinguish
burning cigarettes on her body. Amnesty International was told by
friends of Miss B that, during the interrogations, she was raped twice,
once on her arrest, in the DSG Office of the police, and once in Lal
Bazar Police Station. She mentioned the following police officials
involved in this treatment: R.G.N., U.S.L. and S.M. She was taken
back to Presidency Jail, Calcutta on 4 January 1974. She was finally
released on 4 February 1976, without having been tried.

Barid Kanti Sarkar, alias Kanu, of Taltola, Calcutta.

Mr Sarkar, a student at the time, was arrested between 4 and 5 am on
16 November 1970 with three friends, and taken directly to Lal Bazar
Police Station, Calcutta. The family were never told of his arrest
and, on their making inquiries at the local police station, the police
denied that Mr Sarkar had been arrested. Mr Sarkar says that from
8 pm that evening, he and his friends were beaten with lathis (wooden
sticks) during interrogation and that he was threatened with death by
Inspector N if he would not disclose information. He says that around
midnight he was taken in a black jeep to a crossing of S.N. Banerjee
Road and Durga Charan Doctor Road, Calcutta, where the policemen left
the truck and planted bombs in Durga Charan Road, which exploded
shortly afterwards. At 3 am, the jeep drove to a quiet place along
the Ganges, near Kashipur Rifles Factory, and he was told he would be
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killed if he did not disclose information. When he replied in the
negative, Mr Sarkar was then shot at at close range in the chest by
Inspector N, and fell-down in the jeep. He was taken to Calcutta
Medical Hospital Emergency Department, where the police reported that
he had been picked up at Durga Charan Doctor Road and that the police
had shot at him in self-defence. Later, he was charged in a case
under the criminal code, the charge sheet being dated 17 November 1970,
and finally he was acquitted in the Sessions Trial No 1 of 1974 by the
Court of City Sessions, Calcutta. He was subsequently charged in
several other cases, but finally released on 3 July 1975.

Mr Sarkar's body still shows the marks of the bullet wounds, both
in his back and chest. During the night he was shot, he says he also
witnessed the killing, on the bank of the Ganga under similar circum-
stances, of Asoke Dutta, a friend of his arrested with him. Mr Sarkar
claims that Asoke Dutta was shot at by the police and thrown into the
Ganga, but the police deny his arrest and the shooting. The Democratic
Lawyers Association in Calcutta have filed a complaint on behalf of
Barid Kanti Sarkar in the metropolitan magistrates court, requesting
that action be instigated under provisions of the Penal Code for murder
against Inspector R.G.N., Mr R.K.C., Mr N.C., Mr A.B., Mr D.M., Mr U.S.L.
and Mr A.M., officers of the Detective Department (Special Cell),
Calcutta Police.

Mr Sarkar has brought complaints against eight police officers
before the Metropolitan Magistrate, Calcutta, that criminal proceed-
ings be instituted against these police officers under Sections 302
(murder), 307 (attempted murder) and 201 ("causing disappearance of
evidence of offence, or giving false evidence of offence, or giving
false information to screen offenders") of the Indian Penal Code.

Archana Guha

Miss Archana Guha, 35 years old, is totally paralysed from the waist
down, as a result of treatment she received during police interrogation.
At the time of her arrest, she was headmistress of Kolorah Girls' Junior
High School, in Howrah, Calcutta. So far as Amnesty International is
aware, Miss Guha had no involvement in politics, but was presumably
arrested because the police suspected some of her relations to be
involved in the Naxalite movement. Miss Guha's case is one of only two
known to Amnesty International in the state of West Bengal where an
individual action has been brought in court under provisions of the
Indian Penal Code against police officers, requesting their prosecution
for "voluntarily causing grievous hurt" (Articles 325/331 of the Penal
Code), "wrongful confinement to extort confession" (Article 346 of the
Penal Code) and "insult to the modesty of a woman" (Article 509 of the
Penal Code).

Archana Guha was arrested about 1.30 am on 18 July 1974, together
with her sister-in-law, Mrs Latika Guha, and Miss Gouri Chatterjee, a
friend. They were arrested by police officers who had searched the
house and they were never shown a warrant of arrest. They were first
taken to Cossipore Police Station and then transferred to Lal Bazar
Police Station, Calcutta, where they were taken to the special cell of

the detective department, on the first floor. "The special cell"
consisted of three rooms arranged like an 'L', the middle room being
the office of N, and the back room being the one where, according to
Miss Guha, "tortures are being carried out". On 18 July, at 10 am,
Gouri Chatterjee was taken for interrogation and Archana Guha was
forced to witness the treatment given to Miss Chatterjee. Afterwards,
Archana Guha was brought in and given similar treatment: her hands
and feet were tied to a pole placed behind her knees. The pole was
rested on two chairs and the prisoner hung with her head down. She
was hit on the soles of her feet by Inspector S. Inspector N  exting-
uished burning cigarettes on the soles of her feet and on her elbows,
of which marks were still visible at the time of the interview. She
was kicked with boots and the nails of her toes and fingers were
burned. She fell unconscious. At 2 pm the three women were taken
back to Lal Bazar lock-up and at 4 pm brought back for interrogation.
She was again hung from a pole as before and drops of water were
slowly dripped onto her forehead; she was burned on her feet and
elbows and also again beaten on her feet and kicked. The next day,
on 19 July 1974, the three women were taken to the Sealdah magistrates'
court, but never brought before a magistrate. They were charged under
various sections of the West Bengal Maintenance of Order Act and the
Defence of India Rules. That same afternoon the three women were
brought to the special cell for further interrogation, where Archana
Guha was beaten on the head ("physical brainwashing") and forced to
sign a printed paper, the contents of which she could not read but
which she believed would implicate her in political actions. The same
day Police Officer A.B. beat her on the head and threatened her with
execution if she would not "confess". Inspector K.K. during interro-
gation pulled her by the hair and several times trireW her against the
wall. Her hair was pulled out from her forehead and she was pulled up
from the floor by her hair and, while she was hanging in this position,
she was kicked and burned. The same methods were applied the following
day, 20 July, when Archana Guha was also threatened with rape and hit
on the head with a rope. She was unable to walk to her cell. From
22 July to 1 August 1974, almost every day the women were brought to
the Special Cell. All three women prisoners remained in the police
lock-up from 18 June to 13 August 1974 and never saw a lawyer.

On 13 August 1974, Archana Guha was taken to Presidency Jail,
Calcutta, as an "under trial" prisoner and, on 30 September, served
with an order of detention under the MISA. Her physical condition
deteriorated rapidly, she often fell unconscious, but was not given
adequate medical treatment and her legs became disabled. On the
insistence of other women prisoners, specialist doctors were finally
called in and it was not until 22 December 1975 that Archana Guha, by
then completely paralysed from the waist down, was taken to hospital
for a minor operation on a gland. On 24 January 1976 she was returned
to prison on a stretcher and only on 9 February did the jail authori-
ties arrange for her transfer to Medical College, Calcutta, as a "life-
saving case". She stayed in the hospital until 17 November 1976, when
she was released on parole. The detention order against her was not
revoked until 3 May 1977.

Amnesty International has had the medical reports prepared by
Archana Guha's doctors examined by the Chief Neurologist of the
Rigshospitalet in Copenhagen, who concluded that "It seems, however,



- 71 --70-

beyond doubt that the 1974 torture caused a lesion of the lower part
of the spinal cord, either because of a direct traumatic damage or
secondary by development of a traumatic arachoniditis."

APPENDIX C

DRAFT CODE OF CONDUCT FOR LAW ENFORCEMENT OFFICIALS

Interview with relatives of Vijayan Nair (known as Vijan), from Varkala,
Kerala, who Amnesty International believes to have died in the custody
of the police

The General Assembl

Vijan was arrested on 5 March 1976 and is thought to have died as a
result of torture in Sasthamangalam Crime Branch Police Camp on 9 March
1976. He owned a bookshop selling left-wing literature, near his
village, Varkala.

Two months before his arrest, on 26 January 1976, a warrant was
issued for Vijan's arrest, and his bookshop was closed by the Crime
Branch. Vijan was arrested at the Transport Bus Stand No 10, East Fort,
Trivandrum. After his arrest he was taken to Sasthamangalam Crime
Branch Police Camp by Inspector S.D. Vijan's father gave Amnesty Inter-
national the names of witnesses who had seen Vijan in police custody
being tortured: M.K., R.S. and B.A. According to these witnesses, who
have made sworn statements before Varkala Magistrates' Court, Vijan was
subjected to the "roller treatment" (see page of this report) and he
was seen to be beaten severely on sensitive parts of the body. One
witness has also testified before the local magistrate that he saw
Vijan in an unconscious state in police custody and was threatened by
the police, when released on 12 March 1976, not to disclose anything he
had seen. Another witness has testified he saw Vijan vomitting blood
and trying to stand but collapsing. These witnesses have named six
police officers allegedly involved in torture but, so far as Amnesty
International is aware, no action against these police officers has so
far been taken. The statements of the witnesses of Vijan's treatment
were made before magistrates at Varkala and Attingal and Pathanamthitta,
in Trivandrum. Vijan was last seen on the evening of 9 March, when his
condition had weakened to the extent that he could not eat or drink.
The magistrate inquiring into the incident had ordered the production
of a diary of the date on which Vijan was thought to be arrested; lawyers
have been able to prove that the entry was falsely replaced in the police
record.

Considerin that, in accordance with the principles proclaimed in
the Charter of the United Nations, recognition of the inherent dignity
and of the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the world,

Recallin , in particular, the rights and freedom proclaimed in
the Universal Declaration of Human Rights and the International Coven-
ant on Civil and Political Rights,

Recalling the Declaration on the Protection of All Persons from
being Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted by resolution 3452 (XXX) of the
General Assembly,

Mindful that the nature of the functions of law enforcement and
the manner in which these are exercised have a direct impact on the
quality of life of individuals asdwell as of society as a whole,

Conscious of the difficult task which law enforcement officials
are performing conscientiously and with dignity, in compliance with
the principles of human rights, yet aware of the potential of abuse
which the exercise of such awesome duties entails,

Reco nizin that the establishment of a code of conduct for law
enforcement officials is only one of several important measures for
providing the citizenry served by law enforcement officials with pro-
tection of all their rights and interests,

Aware that there are additional important principles and pre-
requisites for the humane performance of law enforcement functions,
namely,

That, like all agencies of the criminal justice system, every law
enforcement agency should be representative of and responsive and
accountable to the community as a whole;
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That the effective maintenance of ethical standards among law
enforcement officials depends on the existence of a well conceived,
popularly accepted and-humane system of laws;

2. In the performance of their duty, law enforcement officials
should respect and protect human dignity and maintain and uphold the
human rights of all persons.

Comments

That every law enforcement official is part of the criminal
justice system, the aim of which is to prevent and control crime, and
that the conduct of every functionary within the system has an impact
on the entire system;

That every law enforcement agency, in fulfilment of the first
premise of every profession, should be held to the duty of disciplin-
ing itself in complete conformity with the principles and standards
herein provided and that the actions of law enforcement officials be
responsive to public scrutiny, whether exercised by a review board, a
ministry, a procuracy, the judiciary, an ombudsman, a citizens'
committee, or any combination thereof, or any other reviewing agency;

The human rights in question derive from national and
international law. The human rights under international
law are guaranteed under the Universal Declaration of Human
Rights, the International Covenant on Civil and Political
Rights, the Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, the United Nations decla-
ration on the elimination of all forms of racial discrimina-
tion, the International Covention on the elimination of
racial discrimination, the International Convention on the
suppression and punishment of the crime of apartheid, the
United Nations Standard Minimum Rules for the Treatment of
Prisoners, the Vienna Convention on Consular Relations and
other international instruments.

That standards as such remain moot unless their content and meaning,
through education and training, and through monitoring, become part of
the creed of every law enforcement official;

National commentaries to this provision should identify
regional or national provisions identifying these rights.

Ado ts the following Code of Conduct for Law Enforcement Officials
to serve as a body of principles for observance by law enforcement
officials of all nations:

3. Law enforcement officials may never use more force than necessary
in the performance of their duty.

Commentar

1. Law enforcement officials must at all times fulfil the duty imposed
upon them by law, by serving the community and by protecting all persons
against illegal acts, consistent with the high degree of responsibility
required by their profession.

Commenta

(a) The term law enforcement
the law, whether appointed or
powers, especially the powers

This provision emphasizes that the use of force by law
enforcement officials should be exceptional.

While it implies that law enforcement officials may be
authorized to use such force as is reasonable under the
circumstances for the prevention of crime or in effecting
or assisting in the lawful arrest of offenders or suspected
offenders, any force used beyond what is essential for these
purposes is not tolerable.

official includes all officers of
elected, who exercise police
of arrest and detention.

National law ordinarily restricts the use of force by
law enforcement officials in accordance with a principle of
proportionality. It is to be understood that such national
principles of proportionality are to be respected in the
interpretation of this provision. In no case, however, should
this provision be interpreted to authorize the use of force
which is disproportionate to the legitimate objective to be
achieved.

In countries where police powers are exercised by mili-
tary authorities, whether uniformed or not, or by state
security forces, the definition of law enforcement officials
shall be regarded as including officers of such services.

Service to the community is intended to include partic-
ularly the rendition of services of assistance to those
members of the community who by reason of personal, economic,
social or other emergencies are in need of immediate aid.

This provision is intended to cover not only all violent,
predatory and harmful acts, but extends to conduct by persons
not capable of incurring criminal liability.

4. Matters of a confidential nature in the possession of law enforce-
ment officials should be kept confidential, unless the performance of
duty or the needs of justice require otherwise.
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Commenta

By the nature of their duties, law enforcement officials obtain
information which" may be potentially harmful to the interests,
especially the reputation, of others. By law, such information
can be utilized only for the conduct of legal proceedings. Any
divulgence not in the performance of duty, nor serving the needs
of justice, is improper.

6. Law enforcement officials having custody of persons needing
medical attention should secure such attention and take immediate
action to meet the needs of the person in custody.

Commenta

5. No law enforcement official may inflict, instigate or tolerate any
act of torture or other cruel, inhuman or degrading treatment or
punishment, nor may any law enforcement official invoke exceptional
circumstances such as a state of war or a ttlreat of war, internal
political instability or any other public emergency as a justification
of torture or other cruel, inhuman or degrading treatment or
punishment.

The term "medical personnel" encompasses certified medi-
cal practitioners, including para-medics. While in practice
the medical personnel referred to is likely to be attached to
the law enforcement operation, the provision should be under-
stood to require law enforcement officials to take into account
the judgement of medical personnel from outside the law
enforcement operation. This envisages that the person in
question has access to medical attention from other medical
personnel, including such person's own physician.

All medical personnel must act in conformity with
principles of medical ethics.

Commenta

(a) This prohibition derives from the General Assembly's
Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, which declares that:

"Such acts are offensive to human dignity and are
condemned as a.denial of the purposes of the Charter of the
United Nations and as a violation of the human rights and
fundamental freedoms proclaimed in the Universal Declaration
of Human Rights and other international human rights
instruments."

(b) The declaration defines torture as follows:

"Torture means any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted by or
at the instigation of a public official on a person for such
purposes as obtaining from him or a third person information
or confession, punishing him for an act he has committed or is
suspected of having committed, or intimidating him or other
persons. It does not include pain or suffering arising only
from, inherent in or incidental to, lawful sanctions to the
extent consistent with the Standard Minimum Rules for the
Treatment of Prisoners."

The terms "cruel, inhuman or degrading treatment or
punishment" have not been defined by the General Assembly but
should be interpreted to extend the widest possible protection
against abuses, whether physical or mental.

The provision is intended to cover all persons who are
in any way involved in conduct covered by this provision.

7. Law enforcement officials must refrain from and rigorously
oppose and pursue all acts of corruption.

Commentar

Corruption is intolerable in all phases of life, partic-
ularly in the public service agencies. Governments cannot
expect to enforce the law among their citizens if they
cannot, or will not, enforce their law against their own
agents and within their own agencies.

While the definition of corruption must be subject to
national law, it should be understood to encompass the com-
mission or omission of an act in the performance of or in
connection with one's duties, in response to gifts, promises
or incentives demanded or accepted, or the wrongful receipt
of these once the act has been committed or omitted.

8. Law enforcement officials must refrain from and prevent and
rigorously oppose all violations of this code by taking appropriate
action to the best of their capability. When violations have occurred,
or can be expected to occur, law enforcement officials should report
the matter within the chain of command or take such other actions as
are lawfully open to them, including, when necessary, the reporting to
any agency with reviewing or remedial power.

Commenta

(a) The provision seeks to preserve the balance between the
need for internal discipline of the agency on whom the public
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safety is largely dependent, on the one hand, and the need
for dealing with violations of basic human rights, on the
other. A law enforcement official should report violations
within the chain of command and take legal action outside
the chain of command only when no other remedies are
available.

(b) The term "agency with reviewing or remedial power"
refers to any agency existing under national law, whether
internal to the law enforcement agency, or independent
thereof, with statutory, customary or other power to review
grievances and complaints arising out of violations within
the purview of this code.

(c) While in most countries such agencies are statutory
bodies, in some countries the mass media may be regarded
as performing similar complaint review functions so that a
law enforcement official, on his own initiative, may be
justified in bringing his report to public attention by such
means, as a last resort, consistent with the laws and customs
of the country in question.

DECLARATION OF THE HAGUE

On 19 and 20 June 1975 a Seminar on an International Code of Police
Ethics was convened by Amnesty International at the Peace Palace in
The Hague, Holland.

Participants were members of police forces, police authorities
and of national and international police organizations. The following
countries were represented: Austria, Belgium, France, Ireland,
Luxembourg, the Netherlands, Norway and the United Kingdom.

At the end of this meeting, the following conclusions were reached:

A law enforcement official who, in fulfilling the obligations of
this code, erroneously exceeds the limits of law despite honest and
conscientious assessment, is entitled to the full protection afforded
by national law.

Aware of the grave problems regarding the enforcement of the interna-
tional rules forbidding torture or any inhuman or degrading treatment,
the participants supported the creation of an international code of
police ethics. This code should in their view contain at least the
following requirements and basic provisions.

A law enforcement official who complies with the provisions of this
code deserves the respect, the full support and the collaboration of the
community and of the law enforcement agency in which such official serves,
as well as the support of the law enforcement profession.

The police function is the provision of a public, essentially
civilian service, created by and responsible only to the
properly constituted government under law. It is obliged by
law to prevent violations of the law, apprehend and prosecute
law-breakers and maintain order and public security under law.

This obligation includes the duty to maintain and promote
human rights as described in the Universal Declaration of
Human Rights, in the principles of which police officers
should receive proper education and training.

A police code of ethics should apply to all those individuals
and organizations, including secret services, military police,
armed forces or militia acting in policing capacities, or
others engaged in enforcing the law, investigating violations,
maintaining public order or preserving state security.

Summary executions, torture and other cruel, inhuman or
degrading treatment or punishment, and in general every vio-
lent act against the physical or mental integrity of the
individual are prohibited under any and all circumstances,
including the greatest emergencies of civil strife or war.
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4. There should be established a clear chain-of-command res-
ponsibility whereby superior officers, civilian or military,

are personally Liable for acts of cammission or omission in

connection with acts of torture and other ill-treatment.

Any organizational body, national or international, which

adopts, proposes or promulgates the code should maintain some

mechanism for hearing appeals from those covered by the code

who claim that any of its provisions have been violated.

The police officer or any other person covered by this code

who complies with the code deserves and is entitled to the

active moral and physical support of the community in which

he/she performs his/her duty.

5. Police officers and all others covered by this code have the

right to disobey or disregard any order, instruction or com-

mand, even if lawfully made within the context of national

legislation, which is in clear and significant contradiction

to basic and fundamental human rights, as described in the

Universal Declaration of Human Rights. They have a duty to

disobey or disregard any order, instruction or command sum-

marily to execute, torture or otherwise to inflict bodily

harm upon a person under their custody. They also have the

duty, where they have carried out orders, instructions or

commands which they believe to be otherwise in clear and

significant contradiction to basic and fundamental human

rights - such as lengthy detention without effective judicial

supervision - to protest against the issuance of such order,

instruction or command.

6. Police and other officials who are detaining persons should
follow the instructions of doctors or other competent medical

workers when, for the preservation of the good health of a

detainee, the doctor or medical worker places the detainee

under medical care.

7. Those covered by the code have an obligation to inform the

proper national and international bodies of those activities

which are in direct contravention of the principles and pro-

visions of this code of ethics and in gross violation of

human rights, as described in the Universal Declaration of

Human Rights. If necessary as a last resort, they should

make such information publicly known.

8. No officer or other person covered by the code should suffer

administrative or other penalties as a result of action taken

to resist or protest against orders, instructions or commands

inconsistent with the principles or provisions of this code

of ethics.

9. Given Article 23(4) of the Universal Declaration of Human
Rights, there should be a personal and corporate duty upon all

officers and other professionals or persons covered by the pro-

visions of the code, and their professional workers', trade

union, or other employees' organizations, to offer support to

all those who are in need of such as a result of their adher-

ence to the principles and provisions of the ide.
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APPENDIX D

STATEMENT ON OATH OF A. AP BIKSHA PATHI
(coolie, 24 years old) before the Bhargava Commission of Inquiry,
Hyderabad. (Abbreviated; full statement available from Amnesty
International.)

"On 1-1-75 while I was talking to a railway worker by name Rajanna, I
was arrested and taken away by the Police Sub-Inspector Sri S of Kazi-
pet. I was detained for two days in Hanamkonda Police Station. Lhey
questioned me as to whether I was associated with Radical Students
Union. I was released from custody after two days.

Again I was arrested on 21st July, 1975 at about 2 am, by the SI
of Police, Khazipet, while I was in my house. I was taken to Women's
College. /...7three of us were taken to Khazipet Police Station.
17.:7 Thereafter we were taken in the jeep to Siddipet, by six am.
77•77we were taken to Guddeda village from there. There there was
I.P.S.P.camp. 17.:7There SI Police, N, stated that we were involved
in an attempt to mu7der case of Duddeda village, and hit me un my back
with the butt-end of the gun. Afterwards we were taken to the Mulug
dak-bungalow. About 150 people including police were there.

17..7
The police have questioned me 17.:7 SI S.R., N.R. and CI B., N., took
me to a room in the forest daki-butsalow at Mulug. They closed the
doors and I was made to lie down with my face towards the floor. One
constable was on either side. They were standing on my back of palms
with the shoes on. A thick piece of wood about 9" wide was placed
across my legs.

to Janardhan Ram I was in the lock-up on 24th forenoon also. In the
afternoon Sudhakara Rao and Ananda Rao were brought and kept in our
lock-up. In the evening at about 8.00 pm, the CI B., SI S.R., SI N.R.
and DySP M.K.K. came there and put off the lights in the police station.
They took out Janardhan Rao out of the lock-up, hand-cuffed him and made
him stand near the lock-up. Muralimohan Reddy was also brought out like
that. Myself, Sudhakara Rao and Ananda Rao were likewise brought out of
the lock-up. I was hand-cuffed for one hand only while the rest were
hand-cuffed for both the hands. We were all put into the van.
We were taken into the midst of the forest and it took two hours time.
There we saw a van and two petromax lights. We were made to get down
from the van and we were taken about a mile by walk. Because it was
dark petromax lights were brought along with us. Then the SI S.R.
addressed me as Lanjakodakalara at least even now divulge the truth.
I said I knew nothing. I was kept there. Four constables held me by
the chain on my hand-cuffs. The remaining four people were taken to a
distance of 50 ft and were tied to trees by ropes from foot to chest,
with the hand-cuffs on. A black cloth was tied over my eyes. The
other four were also blind-folded. I heard SP directing to fire. I
heard one of the APSI refusing to "fire". Thereupon the SP abused him
in English. The people who were tied were raising slogans - Long Live
Mao, Long live the revolution, Charu Mazumdar Amar Hai, I heard the
firing of guns six times. I felt dizzy and fear about my life and kept
quiet. Then S.R. approached me and said you bastard you are lucky you
are still alive. I was still blind-folded. Then the SI and four
constables have taken me into the van. /.•.7After I was put into thevan my blind-fold was removed and I happened to look out and I found
those four people with their heads hanging. Then I saw their ropes
being removed and the four dead bodies were taken away in a jeep. 2T.:7I was taken in a van to Mulug Police Station. I was warned not to dis-
clost this incident to anybody otherwise I will also be shot dead like
the other four. f.7 Later on an attempt to murder case was filed
against us. /. .7 Two months hence we were released on bail. 17..7 Iwas acquitted in Duddada case. Later on I was charged under DIR*:ff

RECALLED AND SWORN:

"The piece of wood was 6ft long like pesal (rokali). My legs were
pulled up and bent forward by two constables. As a result of it I
suffered severe pains. Two constables were holding that log of wood.
They burnt on both my hands with lighted cigarettes. (The witness took
out his shirt and showed to the commission old faint marks on his upper
arms.) A big lizard (Thonda) was let into the trouser and the trouser
was tied at two places as the thigh and ankle portion. The lizard has
no teeth which apparently were removed and hence which is scratched.
As a result of it blood came out of leg. On account of it I cried out
aloud. The scratching left marks on my thigh. They showed me photo-
graphs of Janardhana Rao and asked me whether I knew him. On 22nd and
23rd this went on. It was in the month of July, 1975. It took place
in Mulug Forest Dak-bungalow. Thereafter I vomitted. Therefore I was
made to lie outside. On 23rd afternoon I was taken to Mulug Police
Station, along with Prabhakar and Shankariah.

5..7 We three were kept

in the police lock-up in Mulug Police Station on 23rd evening.
• •7

I saw Janardhan Rao in another room of the lock-up.
17.:7In the icija-

cent room Muralimohan Reddy was kept. In my presence nothing was done

Defence of India Rules, in force during the Emergency.
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APPENDIX E

NOTE ON SOME OF THE MAIN POINTS RAISED IN THE MEMORANDUM FORMING PART OF
THE REPORT OF THE AMNESTY INTERNATIONAL MISSION TO INDIA*

The Central Government had recommended to all the State Governments
that with a view to wean Naxalites from the path of violence and give a
fresh opportunity to those who give some indication of their desire to
abjure violence, those who had spent 5 or more years in jails may be
released. The State Government accordingly released 2568 Naxalite
prisoners up to March 1978. 822 Naxalites charged with criminal offences
have also been released on bail.

1. Political Prisoners (pages 11-12 and 30-37 of the memorandum)

Of the 86 persons held under the Maintenance of Internal Security
Act on 1st July 1978, 73 were foreign nationals whose deportation to the
countries of their nationality was the subject of correspondence with
foreign governments concerned. Since these foreign nationals had nowhere
else to go, all of them have since been released. In respect of 14 of
them, special arrangements were made to enable them to remain in India
until they could return to their countries. The others have left the
country. The 13 Indian nationals, who were in detention, were habitual
criminals. Their detention in custody was on the basis of the recommend-
ations of the Advisory Board. They have also since been released.

A reference has also been made in the report to the execution of one
Krishna Chetty. He brutally murdered two innocent women in April 1971
while committing robbery in their house. There is no evidence of any kind
to suggest that Krishna Chetty was a Naxalite. His petition for special
leave was rejected by the Supreme Court on 2nd November 1976. Thereafter,
he submitted separate mercy petitions to the Governor, Tamil Nadu and to
the President of India, and only on the rejection of his mercy petitions
after necessary examination was he executed. It was specially ascer-
tained whether Krishna Chetty was a Naxalite and whether there were any
political aspects concerning the gruesome murders which he had committed.
It was only on knowing that he was not a Naxalite and there was no
politics of any description in the commission of the offences that law was
allowed to take its course.

2. Reference has been made to the demands of the National Convention on
Political Prisoners and Civil Liberties held in New Delhi on August 22nd,
1977. Though it was alleged that 3181 political prisoners were in jails,
particulars of only 801 could be obtained from the office-bearers of the
Convention. Of these, 11 were admittedly on bail. On further inquiries
from the concerned States, it was found that only 406 were in jails, the
rest having been released on bail or discharged. It has also been
mentioned in the report that at least 500 prisoners are held in jails of
Kerala, West Bengal and Andhra Pradesh and several hundred others are in
other States. According to the latest information available with the
Government of India, there were only 373 Naxalites in prisons on 1st
August 1978: of these 211 were undergoing imprisonment on conviction of
various offences, such as murder, dacoity, grievous hurt, etc: and the
remaining 162 were under-trials. The figure of 894 Naxalite prisoners
quoted in the report relates to the number in prisons in December 1977,
though the figure was published in March 1978 in fulfilment of an
assurance in Parliament seeking information about the position in
December 1977.

Figures regarding incidents of extremist violence from 1967 till
August 1978 may also be of some relevance; these are given below:-

Type of incident

Murders

Dacoity

Attacks on Police
(No. of policemen
killed is shown
in brackets)

Other acts of
violence

1967-74

	

1151(1189)

	

161(4)

	

1328(209)

3872

1975-76

80(103)

24(3)

35(15)

63(2)

1977-78

36(39)

24

20(2)

49(1)

Total

1267

209

1383

3984

(1331)

(7)

(226)

(3)

NOTE: Figures in brackets represent the number of people killed.

* This is the text of the Indian Government's response to the Report of an
Amnesty International Mission to India, conveyed in a letter of 17
November 1978 from the Principal Secretary to the Prime Minister, to the
Secretary General of Amnesty International.

It will be seen that during the period 1967 - August 1978, 1567
persons were killed in incidents of extremists violence, out of whom 226
were policemen.
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The Vishwanath Iyer Commission had enquired into the cases of disap-

pearance of 4 persons during the emergency. In its report the Commission

has concluded that two of them, namely, Vijayan Nair and Kannan, died in

police custody as a result of torture while the other two (Venugopalan and

Vikraman), though initially taken into custody, had later escaped. (Thes
e

two have since been traced and arrested by the police.) The Government

has accepted the report and decided to entrust the investigation of the

Vijayan Nair and Kannan case to the DISG of Police and to start depart-

mental disciplinary action against other officers involved.

In the Rajan murder case, the District and Sessions Judge of

Coimbatore convicted and sentenced three of the accused, namely, DIG of

police, a retired SP and a Deputy SP, all belonging to the Crime Branch,

to rigorous imprisonment for one year for offences of wrongful confinemen
t

to extort confession, causing hurt and causing disappearance of evidence.

Four other accused police officers - a DIG, a SP, a Circle Inspector and

one Sub-Inspector of Police - were aquitted. The Judge found that the

accused were not guilty of criminal conspiracy and of murder as "corpus

delicti" was missing in the case. The Judge observed that the convicted

accused were not prompted by any bad motive or malafide intention.

Under the Constitution, State Governments are primarily concerned

with all aspects of jails, prisoners, jail administration and prisoners'

welfare. Even so, to provide an incentive for bringing about improvement

in the conditions of jails, financial assistance to the extent of about

Rs. 40 millions is being made available to the States.


