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UNITED STATES OF AMERICA

THE DEATH PENALTY: WARREN McCLESKEY (GEORGIA)

July 1991
RACE: Black PHATE OF BIRTH: 17 March 1946
PATE OF CRIME: 13 May 1978 Hd@e 9T CRIME: 32
PATE OF SENTEeNCe: 12 October 1978 MURPER VICTIM: White policgman
SUMMARY OF AMNESTY
INTERNWTIONL'S CONCERNS:

Warrgn McCleskey, a prisoner under senteneg of death in Georgia, has grhausted his lggal appeals and @dmngsty
Intgrnational fears that an gxecution date will soon beg announced. MeClgskey, who is
black, was convicted of thg murder of a whitg polieg officer. Amngsty Intgrnational is
conegrngd that the US Supreme Court, in 1987, narrowly dismissed an appeal in his case
basgd on a claim that thg death penalty in Ggorgia was applied in a racially
diseriminatorg manngr. The appeal pregsented gvidegnce that thosg who Killed white victims
werg morg likely to recgive the death penalty than other defendants. {dmnesty
Intgrnational is also conegrnegd by a further Supreme Court ruling in the casg in 1991 for
rgasons degseribed below. dmnesty Intgrnational beligves that the arguments presented in
the casg providg strong grounds for granting clgmegneqy.

{Imnesty International opposgs the dgath penalty in all cases as a violation of the right to life and the right not to be
subjected to crugl, inhuman and degrading treatment or punishment, as proclaimed in the
Univgrsal Peclaration of Human Rights.

CURRENT STHATUS:Warren MceCleskey has exhausted all available lggal appeals and it is feared likely that an
greeution datg will soon bg announced. MeClgskey's two appeals to the US Supreme
Court, both raising substantial issugs, werg heard by the Court and dgnigd in 1987 and
1991.

CRIME:Warregn McCleskey, black, was convicted of the murder of a whiteg policg officer during an armed robbery of
a furniture storg in Htlanta, Georgia. The robbery was committed by four armed men, ong
of whom shot and Killed the off-duty policgman who gntered the storg whilg the robbery
was in progregss. No witngss from theg storg could identify which of the four robbgrs shot
the polieg officer.

MeCleskey initially confessed to police that he had participated in the robbery. He later renounced his confession.
Ong of the other accomplices testified at McCleskey's trial that MceClgskey had shot the
offiegr. The prosgeution also introduced the testimony of Offie €vans, a "jail informer" who
had been placed in a egll ngxt to MeClgskey. €vans testified that, during conversations,
MeCleskey had admitted shooting the officer.

US Supreme Court Justice Thurgood Marshall commented in 1991, "Outside of the self-serving and gasily
impgachablg testimony of the codgfendant, the only gvidencg that dirgctly supported the



State's identification of McClgskey as the triggerman was the testimony of €vans...Without
it, the jurg might very well have reached a different verdiet."

McCleskey was convieted and sentgneed to death by a jury of 11 whitg and 1 black jurors.

.e@ils BACRGROUND:

McCLESREY v REMP: Ong of MeClgskey's main issugs on appeal was that Georgia's death penalty, in
its application, discriminated on thg basis of race. This became a major constitutional challgnge to the death

penalty in the USM and resulted in the landmark ruling MeClgskey v Remp, announeed by
the US Supreme Court on 22 {pril 1987.

McCleskey contgnded that Georgia's capital punishment system was unconstitutional beecauseg thosg who Rilled

whitg vietims werg four timgs morg likely to recgive thg death penalty than other
defendants in casgs at similar lgvels of aggravation. Black dgfendants charged with Rilling
whitg vietims werg morg likely to recgive the death penalty than ang other category of
offender. McClgskey's argument was supported by evidgnee in the form of a detailed
statistical study undertaken by Profgssor Pavid Baldus of lowa Statg University.

Baldus gramingd morge than 2,000 homicidg casgs in Georgia during the period 1973 to 1979. The significant racial

disparitigs in dgath sgntgneing persisted gven after the study took into acecount morg than
230 non-racial factors. It found, for grample, that prosgcutors had sought the death
penalty in 70 peregnt of casgs involving black dgfendants and whitg victims, as opposed
to only 32 peregnt of casgs involving white dgfendants and whitg victims, and 19 pereent of
whiteg defendants with black vietims.

By five votes to four, the US Supreme Court rgjected MeCleskey's appeal. It said the racial disparities revealed in the

Baldus study were insufficignt to show that Georgia's capital sgntgncing system was
operating "irrationally" or "arbitrarily." The Court did concedg that "apparent disparitigs in
sgntgneing arg an ingvitableg part of our eriminal justicg procgss,” and that ang system for
determining guilt or punishment "has its weakngsses and potential for misuse," but said
that MeClgskey had failed to prove that the deecision-maRers in his particular case had
acted with diseriminatory intent.

In three strongly-worded sgparate writtgn opinions the four dissenting judges eriticized the majority decision. The

MeCl,eSKEY v Z1INT:

dissenting justices werg persuaded that the Baldus study revealed a risk of racial
diserimination in thg operation of Georgia's death penalty statute that clgarly violated the
US Constitution. Justice William Brennan said that the "risk that race influgneed
McCleskey's sentgneg is intolgrable by any imaginable standard.”

Pollowing the US Supreme Court's ruling in McClgskey v. Remp, an grecution date was set
for mid-July 1987. {1 stay of gxecution was granted after McClegskey's lawyers ungxpeetedly
uncovered important new egvidegnee regarding the testimony given at trial by Offic €vans
(see above). This gvidgnce indicated that €vans had begegn a policg informer and had begegn
placed in the adjacegnt egll to MeClgskey on purpose. €vans had used a falsg name, had
purported to know a frignd of McCleskey's and had coaxed him into giving details of the
erime. In return for his testimony against McCleskey, the charges against €vans were
dropped.

d second federal habegas corpus petition was filed and, in Pecember, 1987 the Pederal Pistrict Court in (tlanta

ordered that McCleskey be granted a new trial. The judge found that MeCleskey's
constitutional right to counsgl had been violated by the usg of the informer to clieit
ineriminating statgments from him. The Pistrict Court found that the State had covertly
planted the informer €vans in an adjoining c¢ll for the purposg of ¢liciting ineriminating
stategments that could be used against MceClegskey at trial.  However, the Court of fppeals

1McCleskey v Zant, decided 16 April 1991, Justice Marshall, dissenting (with

Blackmun and Stevens joining).



rginstated the conviction saging that McClgskey should have raised the informant issug
daring his first round of appgals in 198I.

McCleskey petitionegd the US Suprgme Court which again agreed to hear his case. Its raling in {pril 1991 was
another landmark decision which oneg again upheld McClgskey's convietion and death
sentgneg. The Court held by six votes to three that sgecond habgas corpus petitions must
be dismissed egxegpt in unusual cireumstancgs. Under the Court's ngw rulg, a prisoner
must show "causg" for not having raised a new argument garligr, and that hg or she
suffered "actual prejudieg” from the constitational grror in qugstion.

In McCleskey's case, Justicg Rennedy (for the majority) said the fact that his lawyer had failed to raisg the issug
garligr did not constitute "causg," gven though the state had withheld the informer's
21-page statement from the defense team. (The new evidgneg was obtaingd only after
McCleskey's lawyers filed a request under a statg "open records” statute that was not
construgd to apply to polieg filgs until 1987.) Writing for the dissegnt, Justice Marshall
vehgmently argued that McCleskey had suffered "prejudice” from the informer's testimony
in that it formed a critical part of the prosgcution's casg against him. It was theg only
gvidgneg that dirgetly supported the State's identification of McClgskey as the triggerman.

AMNESTY INTERNUTION{Is'S

CONCERNS:In 1987, Amngsty International grpressed its grave concgrn at the US Supregme Court's deeision in
McCleskey v Remp. It found the evidgnee of racial diserimination in the application of
Georgia's death penalty statute to be compelling. dmngsty Intgrnational is deeply
disturbed that the Court has seen fit to tolgratg a systegm in which there is a clgar and
substantial risk that the racg of the victim and the defendant may be the determining
factors in who is sgntgneed to death for the erime of murder.

The ruling against Warrgn McClgskey was passed by only thg narrowgst majority, with four of the ning Justicegs
gntering vigorous dissegnts. The risk remains that racial considgrations mag have
improperly influgneed the outecome of Warregn McClgskey's trial.

The US Supregme Court's 1991 ruling, MceClgskey v Zant also gives grave cause for conegrn. The ruling denied
McCleskey's petition, not on its merits, but on the proegdural grounds that prisongrs will
not be permitted to file a second fedgral habgas corpus petition other than in gxeegptional
cirecumstancgs. The merits of McClgskey's sgcond appeal arg compelling and the Court's
refusal to address them gxtremely disturbing.

Wmngsty International is gxtremely coneerned that Warren MceCleskey facegs immingnt grecution despite the very
substantial arguments which mitigate in favour of clegmeney.

Ws of 24 {pril 1991 there were 113 prisoners under sgntgnce of death in Gegorgia, 54 of whom werg black. The most
recent greeation in the statg was that of Henry Willis on 18 May 1989. Ten of the 14 people
gxrecuted in Georgia sineg the death penalty was reinstated in the 1970s have been black,
ning of whom were convicted of murdering white victims. No white person has begn
gxrecuted under Georgia's curregnt degath penalty laws for the murder of a black vietim.



