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This report is based primarily on the observations of two missions to
Nicaragua on behalf of Amnesty International in January and August 1980.
The delegates were two jurists, Dr Roberto Alvarez of the Dominican
Republic and Senator Hipólito Solari Yrigoyen of Argentina. The report
is mainly about aspects of the new legal order established in Nicaragua
after July 1979 when the government of General Anastasio Somoza Debayle
was overthrown. It deals particularly with two distinct sets of trials;
first, the trials in Special Tribunals of former members of the
Nicaraguan National Guard and alleged collaborators with the previous
government who were charged with criminal offences; second, trials in
ordinary courts of people charged with crimes against public order or
state security committed since the formation of the new government.

The preparation of the report was facilitated by the cooperation and
help given to the Amnesty International delegates by the Nicaraguan
Government on each of the trial observer missions. An Amnesty Inter-
national delegation consisting of a researcher from the International
Secretariat and Mexican jurist Dr Arturo Zama had preliminary talks
with the new government in August 1979, in the course of which the
organization was invited to send further missions of inquiry and to
observe the trials of those detained in the aftermath of the revolution.
The first trial observation mission, by Dr Roberto Alvarez, took place
within weeks of the start of hearings (in December 1979) in the newly
established Special Tribunals. The second, by Senator HipOlito Solari
Yrigoyen, took place six months later in August 1980.

The defeat of President Somoza's forces and the formation on 19 July
1979 of the new Government of National Reconstruction was followed by a
short period in which the entire governmental system was restructured.
The new authorities explicitly undertook to abide by internationally
agreed human rights standards. The incorporation of basic human rights
provisions into Nicaraguan legislation and the ratification of inter-
national covenants on human rights is dealt with in the report.

As soon as the Somoza government fell, Anmesty International sought
to make contact with the new government and took steps to monitor (and
where appropriate influence) human rights matters falling within its terms
of reference. The three Amnesty International missions to Nicaragua in
1979 and 1980 revealed two major areas of concern that are dealt with in
this report.

The initial and persisting cause for concern during the first mission
in August 1979 was the treatment of the estimated seven to eight thousand
people reported to have been detained for collaboration with the former
government, some of whom had been captured by groups of local residents
during the chaotic final days of the collapsing Somoza government. The
release of over 1,000 of the original detainees after the new central
government had become established left 6,310 prisoners still to face trial
in the Special Tribunals on criminal charges specified in the penal code



that had been applied by the Somoza government. The prisoners who
still faced trial were mainly former members of the National Guard
and officials or alleged collaborators with the former secret police,
the Office of National Security. Of those accused 4,331 were later
convicted and sentenced to from one to 30 years' imprisonment with no
provision for appeal, and 3,174 were still in detention. (These were
the figures at the time of writing.) One of this report's major
recommendations is for a thorough review of these prisoners' cases to
ensure that any possible injustices are remedied.

except for Yamilet Bonilla, were sentenced in addition to 29 months'
detention on charges of having incited take-overs of factories and
strikes forbidden by the new Law of the State of Economic and Social
Emergency. Detained on the same date were leaders of the Nicaraguan
business community: Enrique Dreyfus, Benjamin Lanza and Gilberto
Cuadra - each sentenced to seven months' imprisonment for having
signed and published a manifesto criticizing the political and economic
policies of the government. This was punishable under Article 4 of the
Law for the Maintenance of Public Order and Security on the grounds that
it constituted an attack on the national economy and national security.
The sentences of the detained Communist Party leaders were later reduced
on appeal to 17 months' imprisonment. Amnesty International has called
for the immediate and unconditional release of all seven prisoners.**

The Memorandum includes conclusions about the Special Tribunals and
the cases of individual prisoners tried by these courts, efforts to
throw light on the status of people unaccounted for since the end of
fighting in July 1979, the Law for the Maintenance of Public Order and
Security and its application and the practical application of habeas cor us.
These conclusions prompted eight recommendations.

The second cause for concern is the circumstances of the arrests,
trials and imprisonment of people charged with offences against public
order or national security since the change of government, who are
believed to have numbered as many as 100 at any one time during the
past two years. They range from people charged with forming illegal
armed groups and making armed attacks on public buildings and govern-
ment officials or murdering children taking part as teachers in a
national literacy campaign to people charged with making statements
damaging to the government or nation - this last group including
leaders of lawful opposition parties, trade unions and business
associations. It is from among people in this last group that Amnesty
International has adopted several individuals as prisoners of conscience
and called for their immediate release as they were detained solely for
the expression of their opinions and had neither used nor advocated
violence. In most such cases detention has been for relatively short
periods - from two weeks to three months - but this report makes certain
fundamental points about both principle and procedure in the application
of recent legislation in these prosecutions. One problem that has arisen
has been that the application of the appropriate law, the Law for the
Maintenance of Public Order and Security, has necessitated a special
summary court procedure. This the government has acknowledged in its
response (appended to this report). A more serious problem arises from
the definition of crimes specified in the law. Particularly imprecise
definitions are used with regard to conspiracy and freedom of expression.
It is in these areas that the courts have tended to interpret the law
arbitrarily, which has led to the detention and conviction of prisoners
of conscience.

The Government of Nicaragua responded to the Memorandum and its
recommendations in a 67-page document received by Amnesty International
in November 1981, most of which is appended.* A constructive response
was made to the recommendation that the special summary trial procedure
used in the application of the Law for the Maintenance of Public Order
and Security be abolished, as some of the procedural restrictions
criticized in the Memorandum were abolished. Similarly, a recommendation
that a complete list of prisoners sentenced by the Special Tribunals be
made public led to the publication of the list and its dissemination in
November 1981. An administrative order made on 7 October 1981 to establish
a body within the police to inform detainees' relatives about arrests
would seem to be a constructive response to the recommendation that such
an office be set up.

The main document in the report is a Memorandum based primarily on
the findings of the January and August 1980 missions and submitted for
comment to the Government of Nicaragua in August 1981. Some of its more
technical sections dealing with legal questions have not been reproduced,
and the sections on the situation of juveniles and on abuses reported at
the time of the change of government take into account information received
since the preparation of the Memorandum.

Since the Memorandum was drafted seven prisoners arrested on 21 October
1981 and sentenced under the Law for the Maintenance of Public Order and
Security have been adopted as prisoners of conscience by Amnesty Inter-
national. They include Communist Party leaders Eli Altamirano, Allan
Zambrana, Roberto Moreno and Yamilet Bonilla, who received seven-month
sentences for having made statements in breach of the above law and who,

* The government reply's extensive references to and quotations from
the 1976 Amnesty International report, The Re ublic of Nicaragua,and the 1978
Inter-American Commission on Human Rights (IACHR) report on Nicaragua have not
been included in the report: the complete 1976 and 1978 reports are avail-
able to the public from Amnesty International and the IACHR.
The Government's response to the section on juveniles in Anmesty Inter-
national's Memorandum has also been omitted as it was based on an error
in the original Spanish language Memorandum that has been corrected: in
the original text the expression "juveniles were judged", rather than
the correct "juveniles appeared before the Special Tribunals" was used in
describing procedures whereby juveniles were turned over to the approp-
riate juvenile authorities. In submitting its Memorandum to the Nicaraguan
Government, Amnesty International also sent a list of cases about which
specific information was requested. Although this was not part of the
Memorandum, the Government of Nicaragua addressed it in their reply and
included documentation in a 44-page appendix reproducing the text of
relevant communications between it and the IACHR, and a section of the
final report of the IACHR published in 1981. Neither the list of cases
nor the government's comments on it are reproduced here.
** Reports reaching Amnesty International indicate that the three
leaders of the Nicaraguan business community mentioned above were
released on 15 February 1982.



Although the response to Amnesty International's recommendationsabout prisoners convicted in the Special Tribunals and of breaches ofthe Law for the Maintenance of Public Order and Security was notentirely negative it was decidedly less positive than the otherresponses. The government's document does not mention Amnesty Inter-national's serious criticism of the terms and application of the abovelaw as they affect freedom of expression and prisoners of conscience.Nor has the Government of Nicaragua accepted the recommendations thatboth public order cases - tried by extraordinary procedures beforeDecember 1981 - and cases tried in the Special Tribunals be thoroughlyreviewed in order to remedy any possible injustices. However, theresponse to the recommendation that the Law for the Maintenance ofPublic Order and Security and Special Tribunal cases be reviewed mentionsthe new Le de Gracia (Law of Pardon) that came into force in 2 November1981 and which the government describes as a direct response to theAmnesty International and Inter-American Commission on Human Rightsrecommendations that provision be made for a review of Special Tribunalverdicts and for their alteration where appropriate. The Law of Pardonapplies also to cases of Law for the Maintenance of Public Order andSecurity convictions, and provides a procedure whereby appeals may beconsidered and injustices remedied through commutation or reduction ofsentence or pardon. This is, however, an administrative and not ajudicial procedure.

AMNESTY INTERNATIONAL

MEMORANDUM

TO THE

GOVERNMENT OF THE

REPUBLIC OF NICARAGUA

NOVEMBER 1981

A letter from Amnesty International to the government is appendedwelcoming its response to the Memorandum but noting outstanding groundsfor concern.



I. Introduction

During 1980 Amnesty International sent two investigative missions
to Nicaragua. They went in response to an open invitation by the
Government of Nicaragua, sent shortly after the downfall of the
previous government, to have observers at trials which were to be
held by Special Tribunals (1) and to investigate other aspects of
the human rights situation.

The two delegates were assisted by Dr Leonte Herdocia, who liaised
with the mission, and who has the rank of ambassador attached to the
Foreign Ministry. He is National Commissioner for Human Rights and
Humanitarian Affairs and head of the autonomous official body, the
National Commission for the Protection and Promotion of Human Rights.
The two delegates received the cooperation of the staff of the General
Directorate for International Organizations at the Ministry of Foreign
Affairs, of which Dr Herdocia is also head. He paid considerable
attention to the delegates during the two visits, organizing the
interviews they requested and seeing that they had access to relevant
documents. This was a great help to the two missions.

The first mission was by the Dominican lawyer Dr Roberto Alvarez.
He was in Nicaragua from 15 to 24 January 1980 in order to attend the
hearings by Special Tribunals, look into the situation of those detained
under the jurisdiction of the Special Tribunals and study the new legal
system in Nicaragua. He was able to observe various trials, study
records and speak to officials and members of the courts as well as
defence lawyers.

The former Argentinian senator and jurist Dr Hipdlito Solari Yrigoyen
was in Nicaragua as an Amnesty International representative from 19 to 27
August 1980 in order to carry on the investigation begun by Dr Alvarez
and the Amnesty International Research Department, and in particular to
study individual cases of people detained and on trial.

As well as being helped by Dr Herdocia and Foreign Ministry officials,
Amnesty International had interviews with many other officials and lawyers,
which were very helpful. Particularly useful were the meetings with
President of the Supreme Court Dr Roberto Arguello Hurtado and other
judges; Coordinator General of the Special Tribunals Dr Mario Mejla Alvarez
and his adviser, Dr Jose Maria Zelaya; Dr William Frech, Director of
the Penal Department of the Bufete Po ular (Legal Aid Bureau) of the
Universidad Centroamericana (Central American University), who at that
time had to coordinate and assist the law students appointed as official
defence lawyers by the Special Tribunals; and Dr Nora Astorga Gadea,
the Fiscal Es ecial de Justicia (Special Prosecutor), responsible for
prosecutions in the Special Tribunals.

(1) The Special Tribunals were created to try the so-called "reos
somocistas" (somocista prisoners) -- a term used for all detainees under
investigation, being tried or having been sentenced for an offence
(specified in the penal code), committed while members of the previous
government, (whether as soldiers, officials or civil servants) and any
others who, because of their links with them, might have been involved
in such offences.



During the first mission Dr Alvarez was able to meet the
Deputy Minister of Foreign Affairs, Dr Jacinto Suarez, and on
another occasion Commander Hugo Torres, Deputy Minister of the
Interior (until just before, head of the Department of State
Security). Commander Torres told the delegate about the functions
of the departments attached to the Ministry of the Interior,
especially about the workings of the State Security Department and
national prison system. The then director of the national prison
system, Francisco de Asis Fernandez, explained certain aspects of
its reorganization and arranged visits to the Jorge Navarro
Rehabilitation Centre (the former "model prison of Tipitapa"),
where there were some 2,100 detainees, and the Centro de
Reada tación Heroes Martires de Nueva Guinea (Heroes and
Martyrs of New Guinea Rehabilitation Centre), generally known as
the Zona Franca, where there were about 2,300 prisoners. Because
of the brevity of the mission and because its main purpose was to
study the cases of people being tried by the Special Tribunals and
the legal system generally, detailed study of the prison system and
prison conditions was not possible and is not an essential part of
this report.

the Nicaraguan legal system;

the Special Tribunals;

representative cases;

conclusions;

recommendations.

The Nicara uan Le al S stem

Finally, Dr Alvarez met the Procurator General, Dr Ernesto
Castillo, who confirmed that the government's invitation to Amnesty
International to send observers to the country again for the same
purpose was still open..

During the August 1980 mission, Senator Hipelito Solari Yrigoyen
concentrated on studying actual cases of detainees and people on trial
and examining relevant parts of the new legislation promulgated after
January 1980. Although his meetings and activities were largely in
connection with the judicial bodies, he received the same amount of
cooperation from the Ministry of Foreign Affairs and state officials
as had Dr Alvarez.

This section is an account of the legal system established in
Nicaragua after the successful revolution against the government
of Anastasio Somoza Debayle -- that is, after 19 July 1979. It
begins with an analysis of the Estatuto Fundamental (Fundamental
Law) and the Estatuto sobre Derechos Garantias de los Nicara Uenses
(Law for the Rights and Guarantees of Nicaraguans), which may be said
to amount to a single legal entity with constitutional status. Various
laws are then considered that throw light on certain features of the
Special Tribunals and the "reos somocistas", such as the Le sobre el
Mantenimiento del Orden Se uridad PUblica (Law for the Maintenance
of Public Order and Security) and the Le de Emergencia Nacional (Law
of National Emergency). In other sections the Le Creadora de los
Tribunales Es eciales (Law Establishing the Special Tribunals) and the
Ley. de CreaciOn Or Onica de la Fiscalia_Fspecial de Justicia (Law
Creating and Governing the Special Prosecutor's Office) are examined.

a) The Fundamental Law of 20 Jul 1979 ( ublished in La Gaceta,
the official azette No. 1 of 22 Au ust 1979) and the Statute
on Ri hts and Guarantees of Nicara uans Decree No. 52 of 21
Au ust 1979 ( ublished in La Gaceta No. 11 of 17 Se tember 1979).

He was also able to meet detainees' relatives and officials from
the Nicaragua Permanent Commission for Human Rights, a private body that
monitors the human rights situation in Nicaragua and maintains a
critical stance towards the present government. This last meeting was
attended by Ricardo Paez Castillo, President of the commission, and
members of the commission's legal department. During his January 1980
visit, Dr Alvarez had discussed the commission's work with its National
Coordinator and Deputy Chairperson of the Partido Social Cristiano
(Christian Democratic Party), Jose Esteban Gonzalez.

The Estatuto Fundamental (Fundamental Law) is the constitutional law
of Nicaragua and the basis of the state's new political structure and new
judicial system. The Fundamental Law repealed and supplanted the
Constituci6n Politica (Political Constitution) of 1974 and other
constitutional laws (1) and specifies that the powers of state are the
Junta of Government (executive), the Council of State (legislature) and
the courts of law (judiciary) (2), minus what the previous Political
Constitution had termed " oder electoral" (electoral power) (3).

This report is therefore based mainly on the reports submitted by
Dr Alvarez and Senator Yrigoyen to Amnesty International's International
Executive Committee at the end of their missions. The report has been
amplified, using other data obtained by Amnesty International, and is
divided into the following sections:

The Le de Am aro (Law of Remedy), Le Marcial (Martial Law) and
the Le Electoral (Electoral Law).

Fundamental Law, Article 9.

Political Constitution of 1974, published in La Gaceta No. 89 of
24 April 1974. Article 10: "the organs of government are: the
Legislature, the Executive, the Judiciary and Electoral Power".



The Fundamental Law also dissolved the "Chambers of Deputies and
Senators, the Supreme Court of Justice, the Court of Appeals, the
Higher Labour Court riribunal Su erior del Traba'o and other structuresof the Somoza regime (4) In addition, the Guar ia Nacional (National
Guard), the Oficina de Se uridad Nacional (Office of National Security)
and the Servicio de Inteli encia Militar (Military Intelligence Service)
(5) were dissolved.

Article 6 of the Fundamental Law declared that human rights would
be fully respected; it quoted from various international declarations
and conventions and stated that the rights and guarantees of Nicaraguans
would receive official recognition in a further statute "which would be
promulgated at the same time". This was the Estatuto sobre Derechos
Garantias de los Nicara u6nses (Statute on the Rights and Guarantees
of Nicaraguans), which was actually promulgated on 21 August 1979, that
is one month after the Fundamental Law was promulgated.

Article 49 stipulates that the following rights may not be suspended
in any circumstances: the right to life (Article 5) (6); the right
to "physical, moral and intellectual integrity" (Article 6); the
right to freedom from slavery (Article 7); the right not to be
sentenced for deeds and omissions which, at the time when they occurred,
were not crimes (Article 2); the right not to be arrested for debt
(Article 14); the right to recognition of la ersonalidad ca acidad
'urldica (individuals' legal rights) (Article 17); the right to
freedom of conscience and religion (Article 19); the right to nation-ality (Article 26). The Statute on Rights and Guarantees also, in
Article 50, recognizes the right to habeas cor us of all those whose
rights or liberties, as laid down by the Statute on Rights and
Guarantees or the Fundamental Law, have been infringed (7).

Lastly, Section V of the Statute on Rights and Guarantees deals
with the transitory provisions. One of these, Article 51, suspended
rights and safeguards, except for those mentioned above, for 60 days
"for individuals who are under investigation for crimes covered by
the Penal Code and the International Covenants and committed under the
Somoza regime."

The Statute on Rights and Guarantees of Nicaraguans is divided into
five sections. The first contains two articles that set forth the
inherent political, legal and economic rights of the Nicaraguan people
which have been called the "rights of the people". Section II deals withtraditional civil and political rights, such as the right to life,
"physical integrity", legal safeguards and freedom of expression. It
consists of 25 articles. Economic, social and cultural rights are
dealt with in Section III and comprise 19 articles (the right to work,
the right to belong to a trade union,.the right to strike, the right to
social security, the right to education). Section IV deals with the
grounds for suspension of certain rights and safeguards. According to
Article 49, the exceptional or emergency situations that constitute a
threat to life or national security and therefore justify the intro-
duction of extraordinary measures (such as a state of emergency) are:
1) international or civil war or threat of the same; (2) disasters
or wars; 3) public order or state security matters. The Junta of
Government is the sole power authorized to declare a state of emergency
without having to get permission to do so from the Council of State.

This period was extended for six months on 20 October 1979 (Decree
No. 116), then further extended until 20 April 1980 (Decree No. 364).

b) Law for the Maintenance of Public Order and Securit , Decree
No. 5 of 20 Jul 1979, ublished in La Gaceta No. 1 of 22
August 1979* Law of National Emer enc Decree No. 10 of 22
Jul 1979, ublished in La Gaceta No. 2 of 23 Au ust 1979*
Law of S ecial Emer enc Tribunals Decree No. 34 of 7 Au ust
1979, ublished in La Gaceta No. 4 of 28 Au ust 1979* Law of
Ordinar Courts (Tribunales Comunes-Com etencia), Decree No.
148, ublished in La Gaceta No. 55 of 12 November 1979.

These four laws which, unlike the previously mentioned laws and
statutes do not have constitutional status, are relevant to an
examination of the issues this report deals with.

(4) Fundamental Law, Article 4. Naturally the statute established the
new courts in Article 21.

The Law for the Maintenance of Public Order and Security, Decree
No. 5 of 20 July 1979, made punishable a number of crimes against public
order and the security of the state (Articles 1 and 2); international
crimes (Article 3); illegal possession of firearms, explosives andnwar materials" (Article 4); and crimes against morals.

Article 49 of the Statute on Rights and Guarantees of Nicaraguans
omitted to include the right to life as a right that may not be
suspended. This omission was rectified in La Gaceta No. 66 of 24
November 1979, where it was announced that the omission had been an
oversight.




(5) Fundamental Law, Article 23. The following article, Article 24,
states: "A new national army, patriotic and dedicated to the task
of defending the democratic process and the sovereignty and
independence of the nation and safeguarding the integrity of its
territory, will replace the National Guard of Nicaragua. The
National Army will be formed from the Sandinista National LiberationFront (Frente Sandinista de Liberaci6h Nacional/ anu
from soldiersand officers of the National Guard of Nicaragua who
have proved their honesty and patriotism as regards the corruption,
repression, and treachery of the Somoza dictatorship and from those
who have joined in the struggle to overthrow that regime, those who
have fought for liberation and wish to join the army, and future army
conscripts. Soldiers guilty of crimes against the people will have
no place in the new National Army."

The Le de Am aro ara la Libertad Se uridad Personal (Law for the
Protection of the Liberty and Personal Security of the Individual),
Decree No. 232, was promulgated on 4 January 1980 and became
applicable on 8 January 1980, La Gaceta No. 6 of 8 January 1980.
See below for a description of this law.
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The same law created special emergency tribunals to deal with
these offences (Articlea5-7). They were, however, never actually
established. Decree No. 148, Tribunales Comunes-Com etencia
(Jurisdiction of Ordinary Courts), published in La Gaceta No. 55
of 12 November 1979, gave competence to try breaches of
this law to the ordinary courts (8).

In accordance with Article 5 of Decree No. 148 trials are to
be oral, the period allowed for preparation of defence after an
accusation has been made to the court limited to 48 hours, pres-
entation of evidence limited to three days and sentence to be passed
within 48 hours.

Article 4(c) of the Law
and Security in its original
months' to two years' obras
oral or written "statements,
harm the public interest and
people".

The extraordinary nature of this legal procedure within the
ordinary legal system in Nicaragua was reinforced by Decree No. 195,
which amended Article 2 of Decree No. 148 with respect to the rules
of evidence:

for the Maintenance of Public Order
form prescribed a sentence of from three
6blicas (public works) for those who spread
proclamations or manifestos intended to
nullify the victories achieved by the "The courts must assess the evidence, using sound judgment,

without applying the rule of graded evidence 5rueba tasada]."

Decree No. 488 of 9 August 1980 amended Article 4 of Decree No. 5:
it changed the sentence of public works to arrest and public works,
and specified four conditions under which the spreading of oral or
written statements, proclamations or manifestos were to be dealt with
by this law. The amended Article 4, paragraph c, prescribes a
sentence of from 10 days' to two years' arrest and public works for
those who make statements "with the intention of undermining" the
security of the state, the economy, public order, health, morals, the
judiciary and "the dignity of people, the reputation and rights of
others".

Article 12 of Decree No. 34 stipulates that a court may pass
sentence without specifying or even recording evidence that has
been presented.

"Only the accusation, the sentence and any other part of the
proceedings that the court deems indispensable shall be recorded
in writing."

c) Le de Am aro ara la Libertad Se uridad Personal (Law for
the Protection of the Libert and Securit of the Individual)
Decree No. 231 ublished in La Gaceta No. 6 of 8 Januar 1980.

The above law specifies the legal measures available to all tonexercise the right of protection jam aro7 with regard to the liberty
and security of individuals in order to maintain the effectiveness of
the Fundamental Law and the Statute on Rights and Guarantees of
Nicaraguans. This law will be used to resolve all issues that arise
relative to:

The State of Emergency in Nicaragua began on 22 July 1979 and ended
on 29 April 1980. In accordance with Article 8, the Law for the
Maintenance of Public Order and Security was to remain in force so long
as the State of Emergency "legally established by the Law of National
Emergency" persisted (Decree No. 10). However, Decree No. 383 (29 April
1980), which lifted the State of Emergency, repealed Article 8 of the
Law for the Maintenance of Public Order and Security and declared that
the latter should remain in force (Article 2, Decree No. 383) and that
it would be incorporated into the ordinary criminal legislation (Article
3, Decree No. 383). Thus the law was transferred from the extraordinary
context of national emergencies to that of ordinary criminal law.

Detention or threat of detention on the orders of any official,
authority, entity or National Institution, autonomous or other.

The Law of Special Emergency Tribunals officially came into force
on 7 August 1979, although it did not become genuinely effective as the
proposed tribunals were not established.

Acts performed by individuals, restricting the freedom of any
citizen of Nicaragua.

A detention order issued against someone not yet in detention
who claims exemption from the provisions of the order." (9)However, Decree No. 148 remitted to the tribunales comunes (ordinary

courts) the competence to try contraventions of the Law for the
Maintenance of Public Order and Security and the Law of National
Emergency, and decreed that in such cases the ordinary courts should
apply the same rocedimiento de  exce  ciOn (extraordinary procedure)
as that set forth in Articles 5, 6 and 7 of the Law of Special Emergency
Tribunals.

The remaining provisions of this law determine the procedure to
be followed in requesting the benefit of this remedy and the means of
carrying it out.

Article 32 stipulates that am aro will not be available to anyone
being tried by a Special Tribunal until the rights suspended in accordance
with Article 51 of the Statute on Laws and Guarantees of Nicaraguans

(8) Articles 5-7 of  Decree  No. 5 were repealed by Decree No. 34
(7 August 1979). (9) Article 1. The terms "recurso de am aro","habeas cor us" and

"exhibici6n ersonal" are used interchangeably.
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have been restored (10). II. Law Creatin the S ecial Tribunals Decree No. 185

La Gaceta No. 75 of 5 December 1979
d) Law A rovin and Ratif in the American Convention on Human

Ri hts si ned in San Jose Costa Rica 1969 Decree No. 174
ublished in La Gaceta No. 67 of 26 November 1979.

Decree No. 174 was published in La Gaceta No. 67 of 26 November
1979, but bears the date 25 September 1979. By means of this decree
the government affirms the application of the international convention
at national level and at the same time declares that "it pledges on
the honour of the nation to observe it". The decree also states that
this law, which approves and ratifies the American Convention on Human
Rights, "will enter into force today, as soon as it is published,
regardless of the publication medium and without prejudice to its later
publication in La Gaceta". However, the decree did not include the
text of the American convention, a knowledge of whose provisions is
essential for the implementation of the decree. This omission was
rectified in La Gaceta on 3 March 1980. (11).

The American Convention on Human Rights is a treaty containing
provisions with some bearing on the Special Tribunals, trials and
the "reos somocistas". Nicaragua, furthermore, is one of the States
Parties to the four Geneva Conventions of 1949 on international
humanitarian law.

When the government of Anastasio Somoza Debayle was overthrown
thousands of National Guard soldiers laid down their arms and
surrendered at a number of camps and establishments under the
supervision of the International Committee of the Red Cross and the
Red Cross of Nicaragua. (1) Shortly afterwards they were handed over
to the Government of National Reconstruction as prisoners. At that
time the Minister of the Interior, Commander Tomas Borge, declared
that no prisoner would be ill-treated, that neither the death sentence
nor torture would be used in Nicaragua and that all the accused would
be tried in accordance with the existing criminal laws. He also
asserted on various occasions that previous members of the National
Guard would be considered prisoners of war. (2)

During the first few months after the new government has seized
power as many as 8,000 people were being detained in former prisons,
military command posts and improvised detention camps. This number
gradually decreased as many prisoners were released. (3) In August
1980 the number,of prisoners connected with the previous government
was estimated to be about 6,000.

This suspension lasted until 20 April 1980 by virtue of Decree No.
116. Although it is true that the "reos somocistas" did not enjoy
this right, it was ascertained that, in a certain penal establishment, the
legal representative implementing habeas cor us for a particular
individual to be produced in court had met him, assessed his physical
condition and spoken to him.

In October 1980 the Government of National Reconstruction gave
Amnesty International a list, believed to be complete, of those
detainees who were under investigation and being tried for criminal
activities related to collaboration with the previous security services.
These lists, compiled according to individual prison centres, including
the headquarters of the national security investigative police, included
the names of 5,598 detainees under the jurisdiction of the Special
Tribunals. Since then the Junta of Government has pardoned 503 prisoners
convicted of offences in support of the previous government (Decree No.
589 of 10 December 1980). On 19 February 1981, the Government of National
Reconstruction let it be known that until then the Special Tribunals had
tried 6,310 prisoners, 4,331 of whom had received prison sentences.

It is worth noting that the Ministry of Foreign Affairs recommended
to the Junta of Government that Nicaragua should become party to
United Nations international human rights agreements, including the
Optional Protocol. Nicaragua took the necessary steps to adhere to
the International Covenant on Economic, Social and Cultural Rights,
the International Covenant on Civil and Political Rights and the
Optional Protocol on 12 March 1980.

Many other soldiers fled across the Nicaraguan frontier into
neighbouring countries where they took refuge.

This statement has certain legal implications which will be
returned to later.


 According to some Nicaraguan authorities many detainees were
released because it was considered that, as they had been
members of the National Guard only a short while, and because
of the tasks they had carried out and other factors, they were
not guilty of any crimes, but that other detainees were released
from prison in an arbitrary manner when there was evidence of
their criminal activity.
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A. Creation of the S ecial Tribunals

When the Junta of Government decided to create Special Tribunals
to try the "reos somocistas" instead of handing them over to the
ordinary courts it asked the Supreme Court of Justice to give its
opinion on the proposed law whereby the Special Tribunals and the
procedure to be used in them would be established. In its statement
of 23 November 1979 the Supreme Court of Justice declared: "We
appreciate the present situation in our country, yet in the opinion
of this court the ordinary courts would be able to deal with the cases
concerned if the number of judges were increased and they were
distributed throughout the country with adequate staff."(4)

However this opinion was not heeded. On 5 December 1979 Decree
Law No. 185 was published establishing the Special Tribunals (5).
They were given the task of "trying the crimes covered by the Penal
Code and committed by soldiers, officials and civil servants of the
previous regime and by any other people who, by virtue of their
association with them, had participated in the performance of such
deeds, whether as perpetrator, accomplice or accessory and who are in
detention or will be during these tribunals' period of existence."(6)

Next the legality of the Special Tribunals, created after the
commission of certain crimes, should be briefly considered in the
light of the general principles of law and the commitments undertaken
by Nicaragua at international level. The principle must be borne in
mind whereby criminal law is not retroactive, which prevents the
application of a new law to deeds done before it became applicable.
There are a number of exceptions to this rule; according to one, a new
criminal law applies retroactively when this is favourable to the person
who is sub udice or serving a sentence. It is therefore possible to
speak of the non-retroactive nature of the law when it is unfavourable
to the defendant. On the other hand, with respect to the law of
procedure there is general agreement that it can usually be applied
retroactively, always provided that the rights of the individuals who
are going to be affected by it are protected. Examples are the right
to defence and the right to present witnesses in court. However, it is
generally accepted that the courts (although not necessarily the rules
of procedure the courts have to observe) must exist before the commission
of the crime. Indeed the American Declaration on the Rights and Duties
of Man, adopted at Bogota, Colombia, in 1948, includes this principle in
Article 26, which states:

Nine courts of first instance and three appeal courts in Managua
(but empowered to move about the country in order to try the cases being
brought against the "reos somocistas") were established by this law. (7)

Article XXVI. Every accused person is presumed to be innocent
until proved guilty.

The tribunals were in three buildings all within a radius of
approximately 200 yards. The first building housed courts 1, 4, 5 and
8; the second, courts 3, 6, 7 and 9; the third, court 2 and three appeal
courts. The working day was from 07.30 am until 17.00 pm; sometimes
it lasted longer.

Every person accused of an offense has the right to be given an
impartial and public hearing, and to be tried by courts previously
established in accordance with pre-existing laws, and not to receive
cruel, infamous or unusual punishment.

Moreover this principle is also incorporated in the American
Convention on Human Rights, ratified by Nicaragua on 25 September 1979,
which pledged, on the honour of the nation, to observe it. (8) Article
8 paragraph 1 of the American convention stipulates that "Every person
has the right to a hearing, with due guarantees and within a reasonable
time, by a competent, independent, and impartial tribunal, previously
established by law...".

Statement of the Supreme Court of Justice No. 3032, 23 November
1979, page 4.

In Section II of this report it is pointed out that the Law for the
Maintenance of Public Order and Security, the Law of National
Emergency and the Law of Special Emergency Tribunals created special
emergency tribunals (never actually set up) that were not meant to
try the "reos somocistas" but rather those who had committed any of
the crimes specified by these laws, jurisdiction passing to the
ordinary courts.

B. Jurisdiction

Article 1.

Article 3. This article also stipulates that the number of courts
might vary to suit requirements. On the other hand, Article 4
stipulates that appeals against sentences passed by the courts of
first, second and third instance are to be heard by the First Court
of Appeal; those of the fourth, fifth and sixth by the Second Court
of Appeal and those of the seventh, eighth and ninth by the Third
Court of Appeal.

With respect to territorial jurisdiction (rattnne loci.) the  Special
Tribunals exercised their jurisdiction throughout the country. (9)
Jurisdiction with respect to people (ratione ersonae) was clearly
defined insofar as it was stated that the tribunals were to try crimes
committed by any soldier, official or civil servant of the previous
regime and by any other individuals who, through their association with
the afore-mentioned, had participated in the commission of such crimes. (10)

See Section  I.
Article 2.
Article 1.



- 16-
- 17 -

The only people guilty of crimes committed under the previous regimein the above-mentioned terms who are outside the scope of this law arejuveniles and those detained as a result of extradition. (11) Lastly,with respect to jurisdiction as regards the nature of the offencesconcerned (ratione materiae), Article 1 of the Nicaraguan Penal Codedefines punishable offences as either delitos faltas (crimes or
misdemeanors). And Article 1 of the Law of Special Tribunals statesthat the Special Tribunals are to try "the crimes covered by the currentPenal Code ...".

D. Procedure

The authority responsible for investigating the "reos somocistas" wasthe De artamento de Se uridad del Estado (Department of State Security),which is a branch of the Ministry Of the Interior. (19)

C. Com osition of the S ecial Tribunals

When a Special Tribunal received an order for committal for trial, itordered the provisional arrest of the accused and started trial proceed-ings. (20) It was then that the formal detention order was issued,removing the accused from the jurisdiction of the executive. Once theruling to initiate criminal proceedings had been made the tribunal hadthree days in which to receive from the accused the latter's declaraci6ninda atoria con car os (answer to charges) after the charges had beenread out.(21)

The Special Tribunals of first instance and appeal comprised three
people (regular members according to the law), one of whom acted aspresident.(13) They were appointed by the Junta of Government. (14)The members of each Special Tribunal then selected the clerk of thecourt, assistants and staff.(15)

According to Decree Law 185 members of the Special Tribunals ortheir deputies had to be people over 21 and of good reputation. (16)A further provision stipulates that members should be qualified tofulfil their role but does not indicate what this means. However,
people who are presidents of the courts of first instance or courtsof appeal must, in addition to having the previously mentioned
qualifications, be lawyers or law students in the last two years oftheir courses.(17) In August 1980 there were only six lawyers in the
12 courts of first and second instance.

Like all special courts, the Special Tribunals were temporary andsupposed to be dissolved once they had tried all the "reos somcistas".(18)

Ibid.

The Special Tribunals are not competent to try civil actions, whichmust be brought before ordinary law courts.

The "reos somocistas" were affected by a number of legal provisionscurtailing their rights. First there was Article 51 of the Statute onRights and Guarantees of Nicaraguans which suspended the rights andsafeguards (apart from those listed under Article 49 of this law) ofthose on trial for offences covered by the penal code and committed
under the previous regime.(22) And Article 32 Of the Le de Am aro arala Libertad Se uridad Personal (Law of Habeas Cor us an ersona
Liberty and Security) laid down that people being investigated by theSpecial Tribunals were to be deprived of the right to habeas cor us untilthe rights specified in Article /51 of the Statute on Rights and Guaranteesof Nicaraguans were restored.(23) Similarly, Article 17 of the Law ofSpecial Tribunals precluded the possibility of the "reos somocistas"being released on bail.

After declaración inda atoria (the defendants' answer to charges),judges had to inform them of their right to appoint defence counselwho did not necessarily have to be lawyers. If defendants did notappoint defence counsel or could not afford to pay for this the courtsofficially assigned them counsel. (24) The Special Tribunals had a listof practising lawyers and a list of law students in their final twoyears of study at the Central American University. Defence counsel

Article 5. All the judges had deputies.

Decree No. 200, which came into force on publication in La Gaceta
on 13 December 1979, contains the names of the regular members ofthe Special Tribunals of first instance and appeal. It was not
possible to establish exactly who voted and how candidates for
regular membership of the Special Tribunals were selected. Evidentlygrass roots organizations put forward the names of the candidates,from which a list was drawn up that the Junta of Government used for
the appointment of judges.

(19) Article 11(b). The Fiscal Es ecial de Justicia (Special Prosecutor),Dr Nora Astorga Gadea, was appointed by Decree 187, La Gaceta
No. 75 of 5 December 1979.

Article 7.

Article 8.

Ibid.

Article 26.

Article 11(c) (d).

Article 11(d).

See SectionI.

See Section I.

Article 11(d) (e).
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were selected from these lists.(25) Once they had been appointed and
notified by the court of the appointment they had 24 hours in which to
stud the cases and re are the defence.(26) In practice this period
was generally extended as it turned out to be too short to study the case,
interview the accused and draft an adequate defence.(27)

However, the fact that all forms of evidence were admitted did not
imply that, in the case of rueba literal (documentary evidence), certain
procedures guaranteeing its authenticity could have been dispensed with--
such as a clear statement about where an official document introduced as
evidence was registered; the clear and precise identity (rather than
pseudonyms) of the public officials who drew up formal statements,
especially when these documents were going to be presented at trials.
The delegates noted these deficiencies and others as regards evidence
submitted by the prosecutor's office in a number of cases tried by the
Special Tribunals.

Once a written statement from the defence had been submitted to the
court the latter could receive evidence for up to eight days. During
this period both the prosecution and the defence could submit whatever
evidence or pleas they saw fit, following a procedure of submission and
receipt of statements in writing. All forms of evidence were admissible,
including those not covered by le islaci6n rocesal com6n (ordinary
procedural legislation) then in force.(28) If the court considered it
necessary, the period for hearing evidence could be extended by a further
four days -- making a total maximum of 12 days. (29)

The admissibility of all forms of evidence arises from the principle
that judges must act in accordance with their intima convicciOn (personal
conviction) -- which is the system established by the Decree-Law in
question. In other words, there is no rueba le al (legal evidence)
the method whereby the value of evidence is established beforehand and
classified or graded.(30) According to the system of "personal
conviction" it is admissible to prove a matter by any available means,
judges remaining completely free to reach decisions in accordance with
the impression made on their minds by the various pieces of evidence
presented in debate at the hearing. (31)

On the other hand it should be pointed out that traditionally there
have been some exceptions to the principle of freedom of evidence, such
as the inadmissibility of a confession obtained by means of torture or
evidence obtained by illegal means.(32) In addition, experience has
shown that only relative value can be attached to certain methods of
obtaining evidence, such as by confessions. Similarly, repeated
observations and accumulated knowledge handed down and perfected from
generation to generation have led to the creation of a logical procedure
for the examination of the facts presented as evidence and for the
appraisal of their validity. If justice is to be done it is essential
to assess the evidence by means of a logical process of selection and
elimination. This procedure has developed as a guide, to help to
exclude questionable evidence that could lead to errors; improvisation
is therefore rejected. It is thus very difficult to expect lay judges
with no legal training or experience to be able to use this logical
method of legal procedure. Two of the three regular members of the
Special Tribunals of first instance and appeal are not required to be
qualified lawyers. The difficulty involved in methodical evaluation of
the evidence by lay people does not apply to this aspect of procedure
only, since Article 25 of the Law of Special Tribunals stipulates that
any question which arises during the hearing that is not covered by this
law shall be resolved by this court." This means that any issue of a
legal nature that arises during the trial which is not covered by the
law must be resolved according to the criteria of the regular members;
this is a truly onerous responsibility for people not versed in the law.

Once the evidence has been heard the court can begin to assess
the crime and determine the innocence or guilt of the defendant. (33)

The article provides that the lawyers and law students were obliged
to carry out the task of defence counsel on penalty of a fine of
between one and 3,000 cdrdobas and, in addition, disqualification
for six months after they qualified as lawyers. However, this
provision was not invoked often since the government launched a
campaign to spread awareness of the "reos somocistas",right to
defence. All the defence counsel nominees the delegates spoke to
considered being defence counsel a civic duty and responsibility.

Underlined by the author.

In a statement of 23 November 1979 the Supreme Court recommended to
the Junta of Government that the period for preparation of the defence
should be three days. This suggestion was not accepted.

Article 11(g).

Article 11(h).

This was the system used by French law in the past.

This is the system used in most countries influenced by French law.

The UN Declaration on the Protection of All Persons from Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (9 December
1975) states, in Article 12, that "Any statement which is established
to have been made as a result of torture or other cruel, inhuman or
degrading treatment may not be invoked as evidence against the person
concerned or against any other person in any proceedings."

No time-limit is specified within which the court must reach a verdict,
but as far as could be told the verdict was pronounced fairly soon.
Furthermore, a number of judges declared that, although there was no
formal time-limit, it should take no longer than three days to reach
a decision.
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To reach this decision the judges, a reciando se 5n su conciencia
(according to their individual consciences), analyse the evidence
that has been presented and the interventions that have been made by
the defence, the prosecution, (34) and the defendants themselves.
The jury reaches its verdict in camera by majority vote. If the verdict
is "innocent" the court must order the immediate release of the
defendant.(35) But if the verdict is "guilty" it must pass the
appropriate sentence within three days, taking into account the
defendant's degree of criminal involvement and any aggravatingOr
extenuating circumstances, in accordance with the current penal code,
and stating the date on which the sentence will have been completed.

It is important to stress that this provision, which lays down
that the sentences applicable are those stipulated by the existing
penal code, respects the general and fundamental principle of law
expressed in the maxim: nullum crimen nulla oena sine raevia le e
which acquired universal recognition in the Declaraci6n Francesa del
Hombre del Ciudano (French Declaration of Man and Citizen) of
26 August 1789. (36) Furthermore, this principle is embodied in
the Universal Declaration of Human Rights (Article 11), in the
International Covenant on Civil and Political Rights (Article 15)
and in the American Convention on Human Rights (Article 9). (37)

This means that the Government of Nicaragua has respected the
principle of legality and retroactivity, which establishes that
only deeds and omissions declared punishable by law preceding
commission of the crime are punishable and that a crime cannot
be punished by a penalty that was not prescribed by law before
its commission.

E. A eals

The law states that sentences may be appealed against within three
days of their being passed.(38) The other party, the a elado,
(prosecution against which the appeal is made) also has three
days in which to contest it "before the court of first instance itself,
which shall immediately pass on the documents that have been presented
to the relevant court of appeal." (39) The latter, in turn, has three
days in which to reach a verdict "against which there shall be no
recourse to cassation or appeal of any other kind." (40)

Article 11(i). In establishing this procedure it is clear that
the legislator has sought to establish an order of priority for
consideration of the evidence. However, the president of one of
the courts of first instance, during an interview, set forth the
order in which evidence should be considered thus: the inda atoria
(accused's statement); rueba testifical (the witnesses' evidence);
documentary evidence and certificates of good conduct.

Article 11(j). Clearly there is a concentration of jurisdictions
in the Special Tribunals insofar as the latter perform both the
function of 'urisdicción de introducción (preliminary examining
authority) and that of 'urisdicción de 'uicio (trial judge).
Naturally the functions and procedures of the Special Tribunals
differ considerably from those of the ordinary courts.

Article 8 of the declaration states that "the law shall not make
provision for penalties longer than are strictly and obviously
necessary, and no one may be punished except by a law promulgated
before commission of the crime and legally applied."

Nicaragua adheres to the Universal Declaration of Human Rights and
is a State Party to the International Covenant and the American
Convention.

As regards the sentence appealed against, the court of appeals
cannot pronounce judgment on "the verdict of the innocence or guilt of
the accused; its task is only to determine according to conscience
L•n conciencia/ the nature of the crime, the penalty and other
circumstances determined by the sentence. If the sentence appealed
against is amended by the court of appeal, the former will be finally
confirmed and the trial dossier returned to the court of first instance
which will then impose the definitive sentence". (41)

An appeal is generally held to be not only the most important
ordinary legal remedy but also the one most frequently used. This
remedy guarantees the parties a re-examination of and judgment on
the substance of appeal by a different legal body from the one that
passed the sentence appealed against. The object of an appeal is to
get a verdict passed by a lower court judge totally or partially
overturned by a higher court judge.

Article 18. The appeal must be made to the court of first instance
that passed sentence "in writing and expressing grievances". If the
sentence of the court of first instance is not appealed against within
three days, of if it is confirmed by the court of appeal, it is
considered firme e ecutoriado (definitive) --Article 20. Further-



more, Article 23 points out that an appeal and the plea of nullity
are the only admissible remedies.

Article 19.

Ibid.

Article 20.
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The appeal procedure, as laid down by the Law of Special Tribunals,
was a limited remedy, as the appeal court could not review the facts
but only consider matters of law. It was to some degree a form of
casación (appeal for annulment to a court of cassation), but without
the prerogative to remit the sentence annulled for retrial to a
different court from the one that originally passed sentence. On the
other hand the right of defence is restricted insofar as the parties
concerned cannot go to the court of appeal and exercise their rights.(42)

III. Re resentative Cases

An examination of several trial dossiers illustrates the role of
prosecutors, counsel and judges in these trials and how far human
rights appear to have been safeguarded or infringed.

Emilio Pgez Bone

The Statute on the Rights and Guarantees of Nicaraguans lays down
in Article 11 that all suspects have the right to the following minimum
safeguards:

"i) Anyone found guilty of a crime is entitled to submit the
verdict and sentence to a higher court, as prescribed by law."

The American Convention on Human Rights, ratified by Nicaragua,
states in Article 8 that: "Every person is entitled with full equality to
the following minimum guarantees: ....

h) The right to appeal the judgment to a higher court."

The International Convention on Civil and Political Rights, recently
ratified by Nicaragua, stipulates in Article 14:

The case opened in Special Tribunal No. 6 on 17 December 1979 with
the prosecutor claiming that the prisoner was guilty of murder
(Article 134 of the penal code), as an accesL,ory (Article 22,
paragraphs 2,26 and 79) and of incitement to crime and criminal
association (Article 493). The prosecutor requested a sentence of
20 years' residio (imprisonment with public works) for the first
crime and three years' risiOn (imprisonment) for the second. The
penal code stipulates that residio (which can last from three to
30 years) is to be served in a penal establishment whose inmates must
do industrial or agricultural work within the establishment or outside
public work. PrisiOn sentences on the other hand, which can range from
one to 12 years, must be served in an establishment intended for this
purpose and the prisoners need not work outside it (Articles 56, 59
and 60 of the penal code).

5) "Everyone convicted of a crime shall have the right to his
conviction and sentence being reviewed by a higher tribunal
according to law."

Lastly, the Geneva Convention on Prisoners of War states in Article
106:

"Every prisoner of war shall have, in the same manner as the members
of the armed forces of the Detaining Power, the right of appeal or
petition from any sentence pronounced upon him, with a view to the
quashing or revising of the sentence or the reopening of the trial.
He shall be fully informed of his right to appeal or petition and
of the time limit within which he may do so."

In the preliminary examination the defendant made his plea and
named his defence counsel. His father produced documentary evidence.
Counsel for the defence contested the charge and produced in evidence
character references that were verified, and subsequently submitted a
request to enlarge on the evidence given by witnesses. Both counsel
for the defence and the prosecutor supplied further documentary evidence,
the former on the character of the accused, the latter gave a report and
records linking the accused with the Office of National Security (OSN)
and the National Guard. This evidence was contested by the defence, who
requested that a verdict of innocent be returned.

On 10 January 1980 the court pronounced a verdict of guilty and
two days later sentenced the accused to the maximum penalty of 30 years'
residio with the abonos accesorias de le (plus the additional
privileges and restrictions). The sentence read as follows: "The
accused, Emilio Pgez Bone, an adult, married, a lawyer by profession and
living locally,is sentenced to 30 years' imprisonment for atrocious
murder and criminal association committed against the people of Nicaragua.
The sentence will be completed on 5 November 2009." The verdict went to
appeal and the defence presented its case. On 25 January 1980 the
Second Special Appeal Tribunal upheld the sentence.

(42) In its statement of 23 November 1979 the Supreme Court of Justice
of Nicaragua recommended in addition that within the period
permitted for the parties to make their appeal to the appeal court
the appellant should be allowed to appear in person and back the
appeal. This suggestion was not adopted.

An examination of the proceedings shows that the defence performed
its task efficiently and that the court applied the maximum penalty --
a heavier one than the prosecutor had requested. Even if the Office of
National Security (OSN) records indicated connections between the
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prisoner and the organization, no s ecific accusation was made nor
was there an roof of murder havin been committed b him4 neverthe-
less he was sentenced for atrocious murder (Article 135) -- that is
for aggravated murder, insofar as no extenuating circumstances were
taken into account. The trial lasted for 40 consecutive days and 23
working days (the Special Tribunals did not sit between 23 December and
1 January).

presented. Presumably therefore the sentence was based essentially
on the accused's rank of infantry sergeant in the National Guard, and
possibly on his final post in the Coyotepe Fort where, according to
the charge, many murders had been committed and, during the final
offensive, "genocide". The trial lasted from 27 March to 13 May.

Ale andro Bravo Blanco
Rodolfo de Jesus Siero Araica

The prisoner was charged in Special Tribunal No. 1 with atrocious
murder (Article 135, paragraph 3), criminal association and incitement
to commit crime (Articles 493 and 494). The court requested the maximum
penalty of 30 years' residio. The accused had been a member of the
National Guard.

The prosecutor charged the prisoner in Special Tribunal No. 8 with
criminal association (Article 493); crimes against international
order (Article 551); (1) robbery (Article 267 paragraph 3 in
accordance with Article 270 paragraphs 1 and 2); murder (Article
134 in accordance with Article 79); and atrocious murder (Article
135 paragraphs 2 and 3). He called for the maximum penalty of
30 years' residio.

The court of first instance accepted the prosecutor's request. The
First Special Appeal Court, although it amended the sentence for the
offence of incitement to commit crime, which was only one year's detention,
confirmed the maximum sentence of 30 years' residio. The trial lasted
from 17 December 1979 to 24 January 1980.

The prosecution brought a number of specific charges against
the prisoner but these centred on his activities during the eight
years when he had belonged to the former National Guard. (The National
Guard is defined as "a criminal organization which showed supreme
indifference to human dignity, especially with regard to prisoners
of war, who were degraded and humiliated by virtue of their condition
as prisoners.-)

Jose Rene Sanchez LO ez

The prosecution affirmed that "the National Guard had carried out
and concealed thousands upon thousands of summary executions ordered
without prior trial by the military authorities". It concluded that
"the prisoner, by his conscious and voluntary membership in the ranks
of the National Guard, endorsed, consented to and participated in the
commission of the crimes committed by the organization referred to."

A former police judge, he was accused by the prosecutor of having committed
a number of crimes and the maximum sentence of 30 years' presidio was
requested. According to Special Tribunal No. 3's verdict: "The
defendant is sentenced to the maximum penalty of 30 years' residio for
complicity in the murder of Francisco Quintero Reyes, complicity in
causing serious injury to Eudilia Calero Jarquin, causing injury to
Jose Dionisio Carballo Jarquin, Federico Ampie, a son of Julia Arias
Mercado and a youth whose name is not known."

The verdict held the prisoner responsible for the offences of criminal
association, assault (Article 230), abduction (Article 228), rape (Article
195) and crimes against international order, and imposed the maximum
penalty. The Third Special Appeal Tribunal upheld the entire sentence.

The First Special Court of Appeal upheld the maximum sentence, but
made certain amendments as regards the description of the cr:mes.
Proceedings lasted from 17 December 1979 to 21 January 1980.

Eusebio Armando Nurinda RamirezOn appeal defence counsel, a public defender, stressed correctly
the fact that the verdict of first instance had condemned the accused
for assault, abduction and rape -- crimes that did not feature in the
prosecutor's accusation and concerning which no actual evidence was

The prosecutor accused the prisoner in Special Tribunal No. 9 of having
committed a number of crimes of which, after evidence had been heard, he
was found guilty. He was sentenced to the maximum penalty of 30 years'
residio for murder (Article 134) and criminal association (Article 493).

(1) Article 551 - "It is a crime against international order, during an
international or civil war, to commit serious offences in contravention
of international agreements concerning the use of weapons of war,
the treatment of prisoners and other standards prevailing in wartime,
and the crime shall be punished by a sentence of 10 to 20 years'
residio. If the deeds do not have serious consequences for the
individuals concerned, the sentence shall be two to 10 years'
risi6n " (Penal Code of Nicaragua).

Counsel for the defence appealed but the sentence was upheld by the
Third Special Court of Appeal. In this case, as in others, no actual
evidencemas presented about the alleged murders, and the offence of
criminal association was considered proved because of the prisoner's
connections with the OSN.
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Adrian Es inales Gonzglez and Uriel Cruz Es inoza d) There had been a dispute between the accused and Noel GOmez
Ortega as a result of which the former had been injured (there
were medical records to prove this). It is not clear whether the
dispute had political overtones. It occurred on 11 October 1978.
The National Guard arrested Noel GOmez but released him two days
later.

The prosecutor accused the above members of the National Guard of
11 and 12 years' standing respectively of having "supported, con-
sented to and participated in the commission of the crimes perpetrated
by the National Guard." He requested a sentence of 10 years' risi6n
and three years' residio for crimes against international order
(Article 551 and International Conventions) and for criminal association
(Article 493). The state-appointed counsel for the defence rejected the
argument that mere membershi of the National Guard could be evidence that
the accused had committed an offence as this was a le itimate or anization
established by Article 271 of the Political Constitution which had remainedin force until 19 July 1979.

The court of first instance sentenced Suhr Reyes to three years'
risiOn for criminal association and seven years' residio for attempted

murder. The First Special Court of Appeal dismissed the charge of
attempted murder and considered him liable to a charge of accessory
to the crime of causing injury and of criminal association, which led to
the sentence being reduced to six years' risiOn.

The verdict returned by Special Tribunal No. 3 was that both the
accused were guilty of criminal association and that Espinales Gonzglez
was guilty also of crimes against international order. The Third Special
Court of Appeal upheld the sentence of 13 years' passed on Espinales
Gonzglez. Counsel for the defence had accepted the three-year sentence
passed on Uriel Cruz Espinoza. The trial lasted from 31 January until
29 February 1980.

The evidence presented did not indicate that the accused had committed
either of the two crimes, least of all in the case in which injury had
been caused and in which he had been the victim, not perpetrator, of the
crime. The sentence seemed arbitrary.

Salvador Baltodano Conrado

The evidence presented did not reveal beyond doubt that the accused
had committed the said offences, unless it were accepted that membership
of the National Guard was an offence in itself. Nor is it understandable
that one of the accused was sentenced to 10 years' more than the other.

Alberto Enri ue Suhr Re es*

The prosecutor accused the prisoner, an architect, in Special Tribunal
No. 1 of criminal association and causing injury, and called for a
sentence of four years' risi6n for the first offence and five years'
for the second. The proceedings in this case reveal certain facts
conducive to a better understanding of the situation, namely:

In this case a sentence of first instance was completely out of prop-
ortion to the offences committed by the accused and was quashed in
second instance thus correcting the error. It established ample legal
precedents concerning the attributes of the court of appeal, since it
declared the prisoner innocent of a number of crimes of which he had
been found guilty in first instance. According to this interpretation
the appeal court could have declared the accused innocent of some of the
crimes for which he was sentenced in first instance. On the other hand,
a narrow interprepation of Article 20 of the Law of Special Tribunals
(Decree 185) would have prevented the appeal court from pronouncing the
accused innocent of any of the charges for which he had been sentenced in
first instance, restricting its task to considering the correctness of the
definition of the crime and of the sentence imposed by the lower court.

In the inda atoria the accused pointed out that he had been
detained and subsequently released without charge on 30 April 1980,
after which he had denounced the State Security Service for ill-
treatment and torture.

The prosecutor referred in the evidence to the existence of
letters the accused had sent to the Soviet and Mexican Embassies
some years before which had apparently been intercepted by the
previous government.

In an appeal for am aro before the second detention, which
formed the basis of this case, the government replied "that there
was no threat to detain the accused".

In the indictment, as was customary, the prosecutor claimed the
accused belonged to the OSN and could be held generally responsible for
crimes committed by that body. Among other things, it was stated that
"the OSN had been one of the principal bulwarks of the Somoza military
dictatorship" and that "thousands upon thousands of Nicaraguans were
murdered by the agents of death of the OSN". It was stressed that this
organization "committed its crimes and murders while cowardly hiding
beneath the cloak of anonymity, since its agents always mingled with the
innocent civilian population and did not wear anything with which to
identify themselves, much less an OSN uniform. This enabled them to
commit their crimes easily and in cold blood -- crimes that always went
unpunished in the absence of any real justice". The maximum sentence of
30 years' residio was requested for the prisoner because "by his
conscious and voluntary membership of the OSN he had supported, consented
to and participated in the crimes of this organization."

Alberto Enrique Suhr Reyes was released in October 1981 through the
good offices of the National Commission for the Promotion and
Protection of Human Rights.
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The sentence pronounced by Special Tribunal No. 7 found "the
defendant Salvador Baltodano Conrado, an adult, married and a civil
engineering student, guilty of criminal association, crimes against
international order and of being an accessory to murder", for which
he was sentenced to 30 years' residio.

a sentence of five years' residio for crimes against international
order and three years' risitIn for criminal association and dropped
the atrocious murder charge.

In the petition by the state-appointed counsel for the defence,
Francisco José Acevedo junior, it was pointed out that no crime had
been proved at any point in the trial of his defendant, who had joined
the OSN as a technical designer as he was unemployed. The Third
Special Court of Appeal found him guilty of criminal association only
and reduced the sentence to one year's risi6n due to have been
completed on 18 February 1981.

Ba ardo Raman Rivas Vado: Special Tribunal No. 3 sentenced him to
13 years' residio for criminal association and offences against
international order. The First Special Court of Appeal reduced the
sentence to three years' risión for criminal association, pointing
out that the nature of the offence against international order
"did not correspond to that alleged by the lower court".

Cases of lesser or reduced enalties

Carlos Alberto Ca ina Gutierrez: Special Tribunal No. 5 sentenced
him to 15 years' residio for crimes against international order and
to three years' risiOn for criminal association. The Second Special
Court of Appeal reduced the sentence to four years' risiOn for
criminal association and jeopardizing the safety of others.

The Special Tribunals have tended to pass severe sentences, including
the maximum penalty of 30 years' risiOn; there have, however, been
some exceptions. A case in point is that of Ricardo Aguinaga Marin,
who was accused by the prosecutor in Special Tribunal No. 4 of criminal
association and crimes against international order. He was found guilty
on only the first of the two counts (Article 493), and sentenced for this
to one year's risidn. He was arrested on 15 April 1980 so he completed
his sentence on 15 April 1981. It should be pointed out that after the
forensic doctor had confirmed that he suffered from "hypertension,
palpitations and acute migraine", the tribunal, "having observed the
prisoner's precarious state of health" stated that he might serve his
prison sentence at home.

Cesar Au usto Fa ardo Jimenez: Special Tribunal No. 5 sentenced him
to 20 years' residio for crimes against international order and to
three years' risión for criminal association. The Second Special
Court of Appeal reduced the sentence to 10 years' residio and one
year's risi6n respectively for these offences.

José Guadalu e Arauz Ubeda: Special Tribunal No. 7 sentenced him to
30 years' residio for criminal association, crimes against international
order and attempted murder. The Third Special Court of Appeal reduced
the sentences to one year's prisi6n for criminal association, three
years' residio for attempted murder and 10 years' residio for crimes
against international order.

Other cases of drastically reduced sentences include the following:
Ac uittal cases

Yadira de Fatima Domin uez Marota: Special Tribunal No. 4 had sentenced
her to two years' risión for criminal association and 11 years'
residio for crimes against international order. The Second Special
Court of Appeal confirmed the two-year prison sentence but considered
the offence against international order unproved.

Maria Mar arita Orozco: Special Tribunal No. 4 sentenced her to two
years' risiOn for criminal association and to 14 years' residio for
offences against international order. The Second Special Court of
Appeal upheld the first sentence and reduced the second to 10 years'
residio.

The prosecutor charged Thelma MariaVivas Molina (aged 25) in Special
Tribunal No. 4 with criminal association (Article 493) and called for
a sentence of three years' risiOn. The charge stated that the detainee
had been a voluntary member of the Basic Training Infantry School from
5 February till 30 April 1979. According to the prosecution "attendance
at the school was voluntary and its members were fully aware that they
were receiving military training in brutal methods of repressing the
Nicaraguan people in support of the Somoza regime. As an active member
of the school the accused supported, consented to and was aware of the
crimes committed by most of the members of this criminal association,
who performed such deeds with total impunity." Tribunal No. 4 reached
a verdict of innocent and ordered the prisoner's release. The case
lasted from 27 June till 19 August 1980.

Oscar Antonio Alvarez Re es: Special Tribunal No. 3 sentenced him to
28 years' residio for criminal association, offences against inter-
national order and complicity in atrocious murder "committed against
the heroic people of Nicaragua". The First Special Court of Appeal passed

Another acquittal case was that of Angel Domingo LOpez Altamirano,
also dealt with by Special Tribunal No. 4. The prosecutor had requested
three years' risi6n for criminal association (Article 493) because he
had been a member of the National Guard. The evidence indicated that
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he had been employed merely as a gardener by the National Guard
from 30 June 1975 to 31 October 1975 and that he had been dismissednas undesirable". He was found innocent.

the defence pointed out that a law extending the age of legal
responsibility to 18 was being reviewed. Article 25 of the Law
of Special Tribunals (Decree 185) states that "any matters arising
during the hearing which are not covered by this law shall also be
resolved by the court".By August 1980 the Special Tribunals had acquitted only 35 people,

including the above-mentioned and Calixto Terencio Chavez Vargas,
who was not released as he was serving a previous sentence. During
this period it was Special Tribunals Nos. 8 and 9 that reached the
most verdicts of innocent -- in nine and eight cases respectively.

The situation of uveniles

A number of juveniles were brought before the Special Tribunals,
but in every case proceedings were suspended once it was known that
the defendants were minors.

In Special Tribunal No. 3 the prosecutor accused Penfilo Bustillo
Silvestre, aged 18, a former member of the National Guard of five
months' standing, of criminal association (Article 493 of the penal
code) and crimes against international order (Article 551 of the
penal code, in accordance with Article 3 of the Geneva Convention
on the Protection of Civilian Persons in Time of War of 12 August
1949 which was ratified by Nicaragua on 17 December 1953). The
prosecutor requested three years' risien and 20 years' residio.

The same court heard also the case of Marcos Antonio Castro
Mairena (aged 17) accused of criminal association and crimes against
international order because he had belonged to the National Guard
from 1 April to 19 July 1979 -- that is until the date of the victory
of the Sandinista revolution. Counsel for the defence, Maria Ivania
Hernández Fonseca, produced the defendant's birth certificate, dated
13 July 1963, and on 12 June 1980 the court suspended proceedings.

By early 1980 all the minors detained in the aftermath of the fall
of the Somoza government for alleged crimes committed while they
belonged to the former security forces had been put in the care of the
juvenile welfare services of the Ministry of Social Welfare or had
returned home.

Trials in • usticia ordinaria (ordinar courts)

When called upon to make his initial sworn statement Bustillo
Silvestre declared that he was 17, which was accepted by the
prosecutor and assessed by means of "simple observation". "With
the prosecutor's consent it was resolved not to pursue the invest-
igation and to remit the case to the competent authorities".

On the assumption that 31 individuals had broken the Law for the
Maintenance of Public Order and Security, the prosecutor preferred
charges against them in the First District Criminal Court in Managua,
presided over by Judge Alfonso Myna Barboza. As the charges related
to offences committed after the collapse of the previous regime these
proceedings were not conducted by the Special Tribunals but were
within the competence of the ordinary courts using a special procedure
similar to the one established for the Special Tribunals (Decree 148).

The law protecting juveniles, passed in 1973, defined as juveniles
those under the age of 18, although this age-limit was then lowered to
15, which was also the age-limit for legal responsibility (the age
below which the individual is not deemed criminally responsible in law).
The Special Tribunals nevertheless suspended proceedings involving
people under 18, as a draft law was under review that would raise
the age of legal responsibility to 18.

On 22 October 1979 the Government of National Reconstruction
promulgated a law amending the law protecting juveniles, putting them
under the jurisdiction of the Ministry for Social Welfare and establ-
ishing a Centre for the Protection of Juveniles to replace juvenile
courts (Decree 111).

Another case in Special Tribunal No. 9 was that of Jose Angel
Ortega Alvarez (aged 16) accused of criminal association and offences
against international order. In accordance with Article 25 of the Law
of Special Tribunals the court suspended proceedings when counsel for

According to the charge, the accused had formed a counter-revolutionary
group, Fuerzas Armadas Democreticas (the Democratic Armed Force), known
as FAD. After the initial sworn statements had been made, defence counsel
had been appointed and statements responding to the charges made, further
evidence was presented for three days. The judge then pronounced the
verdict, one of whose clauses ran as follows: "We have considered the
cases of individuals who founded, promoted and proclaimed the objectives
of FAD, as well as of those who had weapons and used them, or who in one
way or another were trying to raise funds, or who organized meetings and
openly encouraged people to join this group, even bribing or tricking
people known to have revolutionary connections into doing so. Bearing
in mind that the defence counsel of many of those under investigation did
not produce firm evidence to refute the serious charges brought against
them, and although it is true that many of the accused admitted having
attended some of the meetings, it has not been conclusively proved that
they were engaged in activities damaging to the state, that they
possessed weapons, or that they had caused any trouble or had played an
active part in FAD."



- 32 - - 33 -

The sentence passed on the 16 was apparently based exclusively on
the statements made by three_ of them while they were being held
incommunicado in the Department of State Security and which they
subsequently retracted in court. Although the Department of State
Security later refused to answer a formal question put by the court
about the circumstances in which the statements had been made, in the
verdict the statements were accepted as evidence and a conclusion
recorded that "the statements made by the accused while in custody
/Of the Department of State Securiti7 had been made spontaneously..."

Cases involvin articularl serious abuses

As regards the charge of possessing arms, the assistant prosecutor
Ayerdis Miranda, at the request of the defence, asked State Security for
"the arms seized from a number of defendants,LI(17be handed over to
the court." However, it is clear from the sentence that the arms were
never produced: "... the arms requested were not sent, so neither the
inspection nor identification of the arms ordered by the court
occurred."

Amnesty International's information indicates that in July 1979 the
new Government of Nicaragua rapidly took practical and legal steps
to prevent and punish violent abuses perpetrated against alleged former
government collaborators. Nevertheless, grave abuses occurred in some
parts of Nicaragua during the first few weeks after the fall of the
previous government -- for instance the deaths of an indefinite number
of people captured by groups of local residents or local revolutionary
units. And the whereabouts of a significant number of those who have
not been seen since that time and whose families are unaware of their
fate is not known. Although the Junta of National Reconstruction has
publicly denounced the violent abuses that occurred immediately after
its assumption of power, it has apparently not taken effective steps
to throw light on individual cases of possible victims whose where-
abouts is not known.

Nevertheless, the sentence ruled that "the crime of illegal
possession of weapons and military equipment appropriate for use
against the security of the state is well proved". As in other aspects
of this trial, the evidence that would have established the cor us
delecti and guilt of the accused appears to have consisted only of
documents presented by the Department of State Security, automatically
considered valid by the court.

The prosecutor's charge was recorded on 16 August 1980 and the
sentence of first instance was passed on 25 August. The sentence
was subsequently appealed against.

Melvin Wallace Isidro Tellez Juan Alberto Enri uez Ricardo Guevara
and Carlos Cuadra

On 3 June 1980 the Junta of Government pardoned the above (Decree 431),
whose cases were pending or who were already serving sentences. The
group consisted of journalists and editors of the daily paper, Pueblo,
who, according to Amnesty International's records, had been sentenced
for "spreading verbally or in writing statements, proclamations or
manifestos that sought to damage the public interest and undermine
the victories won by the people" (Article 4, paragraph c of the Law
for the Maintenance of Public Order and Security - Decree No. 50).

In a letter dated 29 October 1980 a United Nations Commission on
Human Rights working group sent information to the Government of
Nicaragua about 70 people who were reportedly detained and about whose
legal situation nothing was known. (1) During the third session of the
working group in December Dr Leonte Herdocia, Nicaragua's Ambassador
and National Commissioner for Human Rights, answered the letter,
attributing the violations of human rights that had occurred after the
assumption of power by the new government to its initial inability to
control the violent outbursts of popular revenge against members of the
National Guard that occurred in the country -- a situation that
prevailed in some areas until the end of 1979. He singled out the
cities of Granada, Leon and Masaya as places where people, prompted
by their rage, had wreaked vengeance on members of the Somoza regime
in defiance of express orders by the central government to prevent
such abuses. Although Dr Herdocia produced no information about
individual cases, he indicated his readiness to make a particular
effort to throw light on the situation of the people mentioned by the
working group.

The authorities said the group pardoned were Frente Obrero
(Trotskyists). They accepted that they had played a part in the
struggle against the Somoza regime but accused them of having tried
to speed up the revolutionary process, and of hiving acted on their
own initiative by occupying private property and illegally possessing
firearms.

Amnesty International possesses documents about the cases of more
than 90 people allegedly detained after 19 July 1979 whose situation
has apparently never been explained. Most of them were reported to
have been detained during the two weeks after that date. In same cases
the families have been able to find out -- through third parties or even
orally from personnel at the Fiscalia de E-ercito (Office of the Army
Prosecutor) or at the Ministry of the Interior -- that the detainee
had died shortly after arrest. However, in such cases no formal
confirmation of death or explanation of the circumstances in which it
had occurred has been forthcoming.

(1) See Commission on Human Rights, 37th session, 2 February to
13 March 1981, "Report of the Working Group on enforced or
involuntary disappearances", Economic and Social Council,
UN Doc. No. E/CN.4/1435, pages 58-61.
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In the few cases where specific places were identified as the initial

places of detention they were temporary command posts in the provinces

or surburbs of the capital. The only actual former penal establishment

mentioned in information about detainees who had been killed or whose

whereabouts were not known was La POlvora jail in Granada, where it has

been established that at least 18 detainees were taken and killed at the

end of July 1979. (2) The revolutionary commander in charge of
La P61vora at that time was dismissed from his post and himself imprisoned

in La P61vora in August 1979. But Amnesty International does not know

whether the proceedings in the Granada Criminal Court about the case of

La POlvora have progressed.

IV. Conclusions

The terms of reference of this report cover only certain aspects

of the human rights situation in Nicaragua after the downfall of

the government of Anastasio Somoza Debayle on 19 July 1979.

The torture, "disappearances" and summary executions of thousands

of Nicaraguans at the hands of the Somoza government have been

amply documented by Amnesty International in other reports.

1
A. S ecial Tribunals

The reported cases of the unconfirmed detention and possible death of

detainees for the most part date from the period immediately after the

change of government, when the latter was not completely in control

of the whole country. Examination of these cases tends to support the

government's explanation that the abuses were in breach of clear

directives by the Junta of National Reconstruction. In the most serious

cases, for instance that of La P61vora jail in Granada, government

measures plainly succeeded in ending illegal actions against detainees.

And the evidence indicates that deaths of those detained by revolutionary

forces, and unconfirmed detentions, virtually ceased after September 1979.

(3) It is of the utmost importance, however, that the fate of the

victims of abuses during this period be revealed.

The main purpose of the two Amnesty International missions to

Nicaragua in 1980, whose observations form the basis of this report,

was to examine the procedure followed by the Special Tribunals set

up in December 1979 to try members of the armed forces, officials and

civil employees of the previous government and others allegedly

associated with them who had committed crimes specified in the Penal

Code of Nicaragua.

There is no need to stress the serious objections to the establ-

ishment of the Special Tribunals alongside and independent of the rest

of the legal system. For one thing they were dissolved in February 1981;

for another the Supreme Court of Nicaragua had itself stated it would

have been better to increase the number of ordinary courts than create

emergency courts. This would have meant there would have been no

departure from the principle that trials should be by courts establ-

ished before the commission of the crime in question.

Amnesty International has received information about these 18 people
held in La POlvora. The corpses of several detainees in La

P61vora in July 1979 have been found and exhumed on the out-

skirts of Granada.

The Decree of 19 February 1981, which dissolved the Special Tribunals

and transferred their jurisdiction to the ordinary courts, makes further

discussion in this report of possible changes in the Special Tribunals

pointless. However, a study of the structure and functioning of the

Special Tribunals in particular cases is the prerequisite of an examin-

ation of the judgments in the cases of those still being detained.

It cannot be concluded from the legal texts and trial documents

obtained during the missions and in the possession of Amnesty International

that the actual legislation specifying the procedures whereby the cases

were heard by the Special Tribunals did not provide the necessary guar-

antees for a proper dispensation of justice. However, some aspects of the

legislation, such as restrictions on the right of appeal, might well have

been reviewed and relaxed.

Amnesty International has not received convincing information

that such cases occurred in 1980 or 1981. The law on the Special Tribunals could have allowed for a proper

dispensation of justice, but there were irregularities as regards the

application and interpretation of the law. In a number of trial

dossiers the prosecution's statements did not contain charges based on

specific deeds but on general actions. Consequently it was very

difficult to press individual criminal charges against the accused.
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Nor did the evidence produced by the prosecutor indicate that
specific crimes had been committed, as it did not reveal the
essential elements of the offence. Examination of a number of
cases and interviews with a number of prosecutors suggest that
the latter tended to emphasize the importance of achieving the
conviction of the accused rather than ascertaining the truth.

It should be borne in mind that these rulings "of conscience" were
made in an atmosphere of popular indignation and were encouraged by
the press, which day after day railed against the crimes committed
year after year by the National Guard, especially those committed
immediately before the downfall of the previous government in 1979.
In such an atmosphere it was not easy to make a balanced judgment and
determine accountability for crimes committed by former members of the
National Guard or the OSN. On the contrary, there was a tendency to
consider the entire membership of these organizations collectively
responsible. This, in many cases, took precedence over examination of
each individual case.

The Amnesty International delegates found that in legal circles
it was widely held that the Special Tribunals did not conduct serious
investigations to establish the responsibility of former members of the
National Guard and others accused of particular crimes, or that the
means of doing so did not exist. This is illustrated by the practice
of taking into consideration the area to which a defendant had been
assigned. Defendants who had been assigned to the north, where
peasants had been massacred under the previous regime, often received
the maximum penalty of 30 years'.

Thus the Special Tribunals' proceedings were irregular in a number
of ways: (a) because crimes were considered proved even when no attempt
had been made to produce concrete evidence (especially in the case of
murder or atrocious murder); (b) because of the strained interpret-
ation of what constitutes the crime (fi ura delictiva), especially crimes
against international order; (c) because of the virtual reversal of the
burden of proof (in the case of criminal association).

Furthermore, the judges had apparently reversed the presumption
of innocence, whereby the burden of proof lies with the prosecutor
and the accused gets the benefit of the doubt and must be considered
innocent until final sentence is passed. On the contrary, in the
cases studied the defendants' guilt was presumed a riori and the
onus was on them to prove their innocence. A number of judges said
that the fact that the defendants had belonged to the National Guard
or the OSN was the basis of the presumption of criminal responsibility
attributed to them; consequently they needed to prove their innocence.
The sentences passed tend to confirm this. Both the judges and the
prosecutors interviewed agreed that although no law had declared the
National Guard and the OSN criminal associations yet anyone who belonged
to either was considered guilty of, at the very least, criminal assoc-
iation and incitement to commit crime, both of which carried a maximum
three-year penalty.

These fundamental irregularities in the Special Tribunal trials call
for efforts to remedy the injustices done by establishing a procedure
for review of sentences. Now the Special Tribunals have been dissolved,
having completed the legal tasks assigned to them when they were created
in December 1979, it is necessary to deal with these irregularities.

B. Serious abuses er etrated in the course of establishin the
new overnment

Examination of trial proceedings reveals that the right to defence
has been respected in the Special Tribunals. In every case studied the
precepts of the law which established them were complied with. Defendants
were allowed to appoint defence counsel, or, if necessary, one would be
appointed for them. The rule officially establishing the period during
which evidence could be presented, despite its statutory brevity, was
generally interpreted liberally, permitting the defence in practice to
present documentary evidence at any time right up to the sentence of
first instance, and even until the moment of the court of appeal's ruling.

Immediately after the downfall of the Somoza government an unknown
number of people detained by neighbours or local revolutionary forces
were killed. According to Amnesty International's information this
illegal violence practically ceased soon after the new government had
become properly established and had taken steps to put an end to
reprisals against those associated with the previous government.
Nonetheless, the fate of a significant number of people reported to
have been detained during this period of violence has still not been
confirmed. Although in many cases the families have been told by
private individuals, members of the militia or government officials
that their relatives were dead, the government has not helped them
by officially acknowledging the latters' fate through confirming their
release or telling them where the corpses were so that suitable funerals
could be arranged. Although no evidence has come to light suggesting
that the government at any time supported or tolerated the secret
detention or death of its opponents, yet it has tended to seem indiff-
erent, even overtly hostile, towards appeals for assistance from the
families of those presumed to have been detained but whose fate and
whereabouts are still not known.

The wide powers the law gave the Special Tribunals to do justice
nassessing according to their conscience the evidence presented at the
trial, the arguments advanced by the prosecution and counsel for the
defence and the statements of the defendants themselves", and which
enabled them to make rulings "of conscience" would seem to Amnesty
International to constitute the basis of most of the justifiable
criticism made of the sentences passed by the Special Tribunals.
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C. The Law for the Maintenance of Public Order and Securit

Although people charged with crimes committed under the previousgovernemnt came within the jurisdiction of the Special Tribunals,another category of detainee was tried by ordinary courts for crimesspecified in the Law for the Maintenance of Public Order and Security,Decree No. 4 of 20 July 1979.

This law not only prescribed penalties for broad categories ofcrime involving all forms of conspiracy or violent actions againstthe state, including possession of weapons of war; it also dealt withoffences against public order and security and the spreading ofcertain ideas -- such offences being punishable by imprisonment.

ordinary trial procedure, consisting of fixed, brief stages, bothin first instance and for appeals, although it prescribes heavypenalties for crimes considered especially serious. In the thirdplace it explicitly removes the court's obligation to apply establ-ished standards for assessment of evidence, and in practice it is notclear whether any other consistent standards have been applied in order tosubstantiate evidence. Fourthly, it abolishes ordinary standards concerningdocumentation of trials, requiring only that the charge and sentence be inwriting, and, in the worst cases, allowing the preparation of trial dossiersthat do not record the evidence on which supposedly verdicts are based.

D. Notification of arrest
People tried and sentenced for breaking this law have ranged fromworkers on the newspaper Pueblo (sentenced to two years' public worksin early 1980 for having published material allegedly damaging tonational security and pardoned shortly afterwards) to the NationalCoordinator of the Permanent Commission on Human Rights of Nicaragua(detained for about two weeks in February 1981 and acquitted of thecharge of having defamed Nicaragua). In both cases Amnesty Inter-national would have considered the detainees prisoners of consciencehad they remained in detention,sentenced for contravening the clausesof the above law which restricts freedom of expression.

One cause for concern in Nicaragua which the mission delegates weretold about was the difficulty people have over finding out where theirrelatives are being detained soon after an arrest, and being informedabout their transfer from one prison to another, without having toresort to habeas cor us. The Prison Service was said to be respon-sible for providing this information; it apparently performs thistask adequately as regards prisoners interned in establishmentsunder its direct control. These people are for the most partprisoners who have already appeared in court. There is, nonetheless,a certain ambiguity as to which authority can supply information aboutprisoners during their period in police custody before being handedover to Prison Service establishments or brought to court.

At present all the detainees Amnesty International knows about,tried for offences specified by the Law for the Maintenance of PublicOrder and Security, have been accused of associating with organizationssaid to have incited or committed acts of violence against thegovernment - for instance the so-called Fuerzas Armadas Democraticas.A significant number of these people have received heavy sentences.

When asked, an official told one of the delegates that there wasno government department responsible for informing detainees' relativeswhere they were being held, and that Dr Rafael Cordova Rivas, who atthat time was a member of the Junta of National Reconstruction, hadasked for an office to be established for this purpose.
Without ruling out the possibility of producing a more detailedstudy of individual cases of those tried for breaking the Law for theMaintenance of Public Order and Security, a number of points can bemade about aspects of the law which evidently in some instances havebeen conducive to injustice.

V. Recommendations

Amnesty International recommends that on the basis of the observationsin this report the following steps be taken:
The law originated in a decree of 20 July 1979 which was a specialmeasure to establish peace and order in the extraordinary situationimmediately after the collapse of the Somoza government. Thus thelaw could be justified as an exceptional law. Originally it wassupposed to remain in force only so long as the Law of NationalEmergency persisted. The latter was a special measure repealed inApril 1980 by a decree which also amended the Law for the Maintenanceof Public Order and Security so as to incorporate it into theordinary, permanent, penal legislation. However this law kept, andeven assumed further, esceptional features. It provides, for one thing,general, ambiguous definitions of what constitutes a crime, particularlyas regards freedom of expression. Secondly, it establishes an extra-

that there be a thorough review of the rulings of the SpecialTribunals in order to alter those verdicts that need to be modifiedeither because the judgment was unjust or else because the trial mightnot have been conducted in conformity with international standards forfair trial;

that those cases transferred from the dissolved Special Tribunalsbe rapidly concluded and those individuals who cannot be held responsiblefor particular crimes be unconditionally released;

that the consideration of all cases that might merit pardon continue;
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that a complete list of those people tried by the Special
Tribunals and of their respective sentences and places of
detention be published as soon as possible;

that steps be taken to throw light on the situation of people
known to have been detained by local revolutionary forces after
19 July 1979, whose fate remains unknown, and that their relatives
be informed of the steps taken and of their results;

that although habeas cor us may usually prove a viable method
of ascertaining the whereabouts of someone presumed to be detained
and of preventing arbitrary arrests, nevertheless the possibility be
considered of establishing an office to provide relatives with
information swiftly about detainees and their place of detention;
that this be official administrative procedure even when they are in
police custody;

that the extraordinary procedure established by the courts for
hearing cases of breaches of the Law for the Maintenance of Public
Order and Security be abolished in order to guarantee that the
standards set for ordinary trials within the Nicaraguan legal system
always be met;

COMMENTS OF THE GOVERNMENT OF NICARAGUA ON

THE AMNESTY INTERNATIONAL MEMORANDUM ABOUT

CERTAIN ASPECTS OF THE HUMAN RIGHTS

SITUATION IN NICARAGUAthat a systematic review be undertaken by the ordinary courts of
the convictions by means of an extraordinary procedure for breaches
of the Law for the Maintenance of Public Order and Security.

NO ER 1981

Sections of the Comments of the Government of Nicaragua that
concern the 1978 report of the Inter-American Commission on
Human Rights about the human rights situation in Nicaragua,
the 1976 Amnesty International report, The Republic of Nicara ua,
and the situation of juveniles have not been reproduced, as
explained in the Preface.

The page numbers referred to in the Nicaraguan Government's
comments correspond with the page numbers in the original
memorandum submitted to the Nicaraguan Government in Spanish.
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INTRODUCTION

GENERAL CONSIDERATIONS

The Government of National Reconstruction has received the AmnestyInternational Memorandum on "Certain Aspects of the Human RightsSituation in Nicaragua", which was drawn up on the basis of the"in situ" observations of Dr Roberto Alvarez and Senator HipólitoSolari Irigoyen during their visits to Managua from 15 to 24 Januaryand 19 to 27 August respectively.

In its recently published official report, document 0EA/Ser.L/V/II.53document 25, Re ort on the Human Ri hts Situation in the Re ublic ofNicara ua, which was to be presented during the XI General Assemblyof the OAS to be held in Santa Lucia from 2 to 11 December 1981, theInter-American Commission on Human Rights LIACHR7 offers a candid pictureof the deplorable conditions in which the bulk of the Nicaraguanpopulation was living before 19 July 1979:

Both these delegates concentrated on the trials then being held by theSpecial Tribunals and benefited from the help and cooperation of allthe Nicaraguan officials they needed to meet in order to carry outtheir honourable mission - a fact which the Amnesty Internationalreport acknowledges.

"half the population of Nicaragua lived in a state of absolutepoverty. Absolute poverty, the product of poor distribution ofwealth has been defined as 'a condition of life so limited bymalnutrition, disease, illiteracy, low life expentancy, and highinfant mortality as to be beneath any rational definition of humandecency." (1)

At the time when the two delegates were in Nicaragua there werea large number of former national guards and collaborators with theSomoza regime who were being detained as prisoners of war and who hadbeen accused by the people of innumerable horrible crimes as soon asthe bitter struggle for liberation had been won.

There can be no doubt that during the last 50 years the Nicaraguanpeople have been victims of the most horrible, systematic and widespreadcrimes. This tallies with the findings of Amnesty International and theIACHR during their respective visits to Nicaragua in 1976 and 1978 whichwere subsequently published as reports, the latter, moreover, being readby the American chancellors at the XVII Consultation Meeting of ForeignMinisters of the OAS, who were deeply moved by the Dantesque picturepainted by the report.

The Government of National Reconstruction holds the view that anydiscussion of matters related to human rights in Nicaragua mustnecessarily be preceded by at least a brief account of the historicalcontext: the social, political and economic background of half acentury of Somoza tyranny. This will facilitate keeping a propersense of proportion and perspective about the facts that culminatedin the situation investigated by Amnesty International in 1980 andits subsequent development. We shall also consider the barbaricconditions that prevailed under the Somoza dynasty, the revolutionaryperiod, and the situation in the country immediately after the victoryof 19 July 1979.

Under the Somoza regime the government of this unscrupulous familyreached almost indescribable extremes. It should be borne in mind thateven the aid sent by the international community to Nicaragua on theoccasion of the 1972 earthquake was manipulated by the Somoza familyand used to further its own ends, leaving the Nicaraguan people completelyhelpless.

The Government of Nicaragua would like to stress the need to bearin mind the fact that the newly established authorities started to rulein a chaotic situation arising from a bitter war of liberation whichcaused large-scale human and material destruction. The Government ofNicaragua assumed power in a country whose corrupt public institutionswere immediately abolished, thus necessitating the creation of a newgovernmental infrastructure.

For 45 years the Somoza regime maintained itself in power with theassistance of its praetorian guard, the Guardia Nacional, which incorp-orated the navy, airforce, police, security and even the judiciary.Administrative corruption, overwhelming and indiscriminate repressionand plundering are some of the inherent features of the dynasty whichalso penetrated other sections of society, which collaborated with itin an abominable fashion. Yet it should also be pointed out that theformer national guard was formed in 1927, during the occupation ofthe country by the marines sent by the United States of America. Theformer national guard was the principal bulwark of the Somoza dynasty.

In addition, the economic situation was desperate and was aggravatedby the paralysis of all public services. A number of epidemics threatenedto wreak havoc on the population, much of which was scattered all over thecountry and without the means of subsistence.

The Somoza dynasty thus managed to consolidate its whole political,economic and military apparatus, which in the main served the interestsof the Somoza family and its entourage and was based on the wholesaleexploitation of the Nicaraguan people. All sections of society wereaffected by the repressive policy aimed at the people. However, it wasthe workers, peasants, students, small and medium-scale farmers whosuffered most directly.

(1) page 151, No. 7 Re ort on the Human Ri hts Situation in Nicara ua30 June 1981.
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The Sandinista National Liberation Front assuy,which for years
had waged guerrilla warfara in the mountains and cities in extremely
difficult conditions, organized the struggle of the Nicaraguan people
against the Somoza military dictatorship in political, military and
ideological ways appropriate to a vanguard organization relying on
the support and backing of the Nicaraguan people and the recognition
and admiration of the international community who could see the justice
of this noble cause. Thus the necessary conditions were created for the
struggle which enabled the Nicaraguan people to win their freedom.

During the final two years of the Somoza regime (1978 and 1979) the
repression carried out by the Somoza dictatorship forced even those
sections of the population that had renounced any participation in
political and military power in exchange for the economic benefits
provided by the system to withdraw their support from Somoza, leaving
him isolated with his national guard.

Cotton exports (the principal foreign currency earner) were
considerably affected and the area sown fell dramatically from the
175,000 hectares normally sown to 36,240 hectares. Loss to the
industrial sector was estimated to amount to 150 million dollars,
worth of raw materials, equipment and machinery, buildings and
plant.

Loss to the commercial sector was estimated to amount to 220
million dollars.

The total material damage resulting from the insurrection was
estimated by the United Nations to be 480 million dollars.

The Nicaraguan people made an enormous contribution to the struggle
spearheaded by the FSLN against the despotic regime which turned into a
war between the Somozas and their National Guard on the one hand and the
rest of the population on the other.

Nicaragua,as well as sustaining the human and physical damage caused
by the war, had its future heavily mortgaged by a large foreign debt
amounting to 1,500 million dollars contracted by the Somoza regime.
Approximately 400 million dollars of this was incurred by the banking
and private sector in the form of short-term bonds, consequently a
considerable number of payments had to be made in 1979. These debts
had to be honoured even though Nicaragua had no reserves because
Somoza and his backers had moved practically all the currency out of
Nicaragua after 1978.

It should be pointed out that at the end of the war Nicaragua was
bankrupt.

In addition to the 50,000 dead (2) and 100,000 injured the war destroyed
or put out of action 60 per cent of industry and: the banks were plundered
by Somoza and his backers (Somoza even helping himself to the gold ingots),
thus leaving the country completely insolvent. (3)

Eighty per cent of those who died were civilians, most of them victims
of the indiscriminate bombing of cities by the National Guard. More than
150,000 people abandoned their homes in search of shelter; more ,than 40,000
children were orphaned. In Managua alone more th,n. 400,000 people had to be
given food and about 40 per cent of the Nicaraguan population was starving.
This indicated that hardly a family was unaffected by the conflict.

The damage done to housing during the insurrection cost 38 million
dollars and there was a shortage of 300,000 units. The total damage to
the physical infrastructure (that is buildings not intended for habitation)
was reckoned to be 80 million dollars. (4)

From the social point of view the situation inherited by the new
government also revealed a striking deficit, being the product of a
regime which made no effort to raise the standard of living of the
people. On the contrary, it led to an enormous concentration of
wealth in the hands of a very few and increased the misery of the
vast majority.(5)

The situation was also serious from the health point of view, for
in large parts of the countryside there were neither hospitals nor
health centres (centros asistenciales). In 1978 there were 6.8 doctors
and 18.2 hospital beds per 10,000 inhabitants. Infant mortality was
13 per cent. Eighty-one per cent of the houses in the capital had no
running water. The unemployment figure in Managua was 30 per cent
and the under-employment figure 40 per cent.

As regards education, illiteracy had increased to the point where
it applied to over 50 per cent of the population.(6)

The losses suffered by the agricultural sector were estimated at 28
million dollars, 23 million of which were in cattle farming. During the
insurrection there was much illegal exporting of cattle, particularly of
breeding stock, and the enormous loss of cows (100,000) as a result of
smuggling and the indiscriminate slaughter of cattle led to a reduction of
5 million litres of milk, which aggravated infant malnutrition.

On 19 July 1979 a new era dawned for the people of Nicaragua. The
victory of the people effaced for ever a chapter of crimes,corruption
and injustice. The chief objective during this phase was the restoration
of human dignity, which is an inseparable part of the philosophy of the
Revolution and of the Government.

(2) For Nicaragua, with a population of 2.5 million, 50,000 deaths represented
two per cent of the total population.

(3) Estudio Econ8mico de Amgrica Latina Comisi6n Econ6mica ara Amgrica
Latina.


 Comisi6n Internacional de Juristas Derechos Humanos en Nicara ua
A er Ho , 1980

Ibid.

(4) E/CEPAL/G.1091, September 1979.
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During the months following the popular victory the Government
of National Reconstruction made superhuman efforts to restrain the
people from taking the law into their own hands as a result of their
indignation which had mounted during decades of oppression.

"Historically, the Revolution has taken the decision not
to execute anyone."

Similarly, in a statement he was to make to the IACHR during
the latter's visit to Nicaragua on 10 October 1980 he declared:Although it would be very convenient for the Government to deny

that abuses occurred in the early stages, it has agreed that there
were isolated instances of abuse in which the people, carried away
by the atrocities perpetrated by the dictatorship and the National
Guard, sought to take the law into their own hands before the processof liberating the country began at the start of the final offensive.
The IACHR pointed out quite objectively in its 1981 report on
Nicaragua that during that period "a number of armed groups and
individuals were operating in the name of the FSLN without acknowled-
ging the central authority." (7) Some groups and individuals, taking
advantage of the abnormal situation prevailing in the country, committedabuses and outrages.

Despite this, the Government of Nicaragua, fully conscious of its
national objectives and international commitments, immediately embarkedon the task of establishing the means whereby it could control the entirecountry.

The GOVERNMENT OF NATIONAL RECONSTRUCTION demonstrated that it wasfaithful to its obligations towards the people; one of the first stepsit took was to create the CRUZADA NACIONAL DE ALFABETIZACION, the NationalLiteracy Crusade, which, according to the IACHR, was the most importantsingle event in the history of Nicaragua. This event was a great
challenge to the Government and people since despite all the existingproblems they were able to conduct a second liberation struggle, this
time against illiteracy, which in five months, with the participation
of the entire population, succeeded in reducing the number of illiteratesfrom 50.35 per cent to 12.96 per cent.

"When they tried to lynch the prisoners who werefin the care
ofjthe RED CROSS I personally went to see the families of our
martyrs who were at that time about to take the law into their
own hands; I had to make an extraordinary effort to dissuade them
and I did not record what I said, yet I think that was one of the
most eloquent of the few eloquent things I have said in my entire
life. So I did really persuade them not to kill them. Senor Ismael
Reyes was present - he is a member of the Red Cross - and it was he
who called me when a mob was trying to break down the doors in order
to lynch all the murderers who were there; we managed to dissuade themfrom doing so by telling them that we could not kill because we had
made the Revolution in order to put an end to killing. It was this
argument perhaps which did most to persuade them because I asked
them: why did we make this Revolution if we go and do the same
thing as they did? If we do, we shouldn't have carried out the
Revolution. We said the same thing to the police, to colleagues
in the army, to members of National Security: the should not commit
an abuses; the should not show disres ect for an one and the should
not beat risoners".

In this connection it should be added that international organizationssuch as UNESCO singled out this social education project for its highestward, the international NADYHADA K. KREPSKAYA prize.

Aware of the need for a body to protect human rights, the Government
created the COMISION NACIONAL DE PROMOCION Y PROTECCION DE LOS DERECHOSH OS (National Commission for the Promotion and Protection of Human
Rights) by Decree No. 483 of 3 June 1980. This decree established the
Commission as an autonomous and impartial body within the framework ofthe Fundamental Statute and other laws.

The Government would like to stress that one of the first measures
taken by the revolution in order to promote respect for human rights was
to abolish the death penalty, since as Comandante Borge stated:

(7) Report of the IACHR of June 1981, page 38, paragraph 4.
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SOMOZA'S REPRESSION AND POPULAR INDIGNATION
THE STATE OF EMERGENCY

The Government of Nicaragua reaffirms that the Somoza regime wassupported and maintained in power for the 45 years of its existenceby the Guardia Nacional, the praetorian guard, which numbered amongstit the most repressive and sinister forces: security, police and policecourts, navy and airforce. There can be no doubt that this was one of themost corrupt armies in the world and one of the chief sources of thevicious practices which the Somoza regime indulged in in order to maintainitself in power.

Thirty-two days after the victory of the insurrection the Governmentof Nicaragua promulgated the STATUTE ON THE RIGHTS AND GUARANTEES OFNICARAGUANS, Article 8 of which, in conformity with Article 7 of theAmerican Convention on Human Rights, guarantees the right to personalliberty.

Administrative corruption on a fantastic scale, increasing over-whelming and indiscriminate repression, embezzlement, the dispossessionand wholesale exploitation of the Nicaraguan people, of whom the workingclass, peasants, workers, students, small-scale and medium-scale producersbore the brunt, were the main features of the Somoza regime.

The Government of Nicaragua has supported in the past and willcontinue to support the above legal measures. And as is customaryin national life when extraordinary events occur that jeopardize theindependence and security of the nation, emergency measures may becalled for which, for a strictly limited period, suspend some of theguarantees recognized by national and international law.

It was against this background that in 1978 and 1979 the Nicaraguanpeople throw all its support behind the FSLN in the final and decisivestruggle against the despotic regime, which turned into a war betweenthe Somoza family and the National Guard on the one hand and the rest ofthe population on the other.

This was clearly the situation in Nicaragua immediately after thebloody war of liberation as a result of the painful consequencesstemming from the defeat of the tyranny of Anastasio Somoza Debayle.Taking this into account, the Government of Nicaragua declared theState of National Emergency envisaged in Article 27, chapter IV ofthe Pact of San Jose, Costa Rica.

The Government of Nicaragua considers that the restrictionsplaced on the rights to and related guarantees of personal freedom ofmembers of the Somoza regime, on trial for crimes committed while theywere in power, were a direct consequence of the state of emergency inthe country and a guarantee of national reconstruction.

On the defeat of the Somoza regime on 19 July 1979 popular resentment,that had mounted over decades of repression,erupted in vast and repeatedspontaneous outbursts prompted by the desire to bring to popular justicethose responsible for all the bloodshed, pain and death, including manyof the National Guard, their paramilitary backers and civilian helperswho formed the whole corrupt and criminal system.
The state of emergency, prompted by a variety of factors alreadymentioned in various parts of this report, which are usual in theaftermath of a war, facilitated the use of rapid judicial procedureswhich could, to some extent, quell the wrath of the people who wereclamouring for vengeance (as the IACHR acknowledges in its 1981report on Nicaragua) -- wrath which was even vented upon the familiesof prisoners held to be guilty of the most horrible crimes. Thegovernment step of creating the SPECIAL TRIBUNALS went some way towardsreducing the popular wrath as well as the danger of confrontationbetween the thousands of families of the heroes and martyrs who hadfallen in the struggle, who were inclined to take the law into theirown hands, and the newly constituted authorities.

It was practically impossible in such circumstances of markedpublic resentment and a continuous demand for swift justice forordinary legislation to be able to cope with the Somoza criminals.

The decision to restrict personal freedom by means of theemergency laws helped to create a state of affairs which ultimatelyguaranteed that the personal integrity of the accused would berespected.
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When order had been restored by means of the emergency legislation,which remained in force as long as the state of emergency lasted, thelatter was repealed despite the possibility of destabilization. Twocollective ardons were ordered which have still not proved acceptableto the bulk of the population. This gave cause for serious concern onthe part of the Revolutionary Government insofar as it indicated woundshad not yet healed.

THE RIGHT TO JUSTICE AND A FAIR TRIAL

The Inter-American Commission on Human Rights in chapter IV of its1981 report entitled The Human Ri hts Situation in Nicara ua reflectsthe chaotic situation prevalent in Nicaragua immediately after thevictory of the Revolution when it states:

"There is one fact that cannot be disregarded when consideringthe new organization of public institutions in Nicaragua, especiallythe judiciary, which, it was felt, had to be restructured and restaffedpractically overnight. As has been said, during the first days of thenew order Nicaragua underwent a period of misgovernment and anarchy,a logical consequence of the nature of the change which had takenplace; at the outset the country lacked all the elements of publicadministration, police and the administration of justice.

"Resolving the problem of a lack of services and civil servantswas undoubtedly one of the most difficult and delicate tasks thatthe revolutionary Government had to confront.

"One of the first acts of the Government of National Reconstructionwas to recreate the judiciary in order to restore peace, lay thefoundations for establishing a broad-based, democratic system ofgovernment, and undertake the great task of national reconstructionin the political, social and economic spheres, for which purpose theproper juridical system is necessary.

"The Supreme Court, the Courts of Appeal and the Superior LaborCourt, were dissolved by Article 4 of the Fundamental Statute, andthe following day the names of the new members of the Supreme Courtwere released; in the days that followed, the Official Gazette
carried the names of the magistrates appointed to the other Courtsof Justice." (9)

The Government of Nicaragua echoes the above statements, theimportance of which should not be underestimated if truth and historicalfact are to be respected.

(9) pages 67 and 68of the IACHR June 1981 report.

(Footnote 8 is missing because the section to which it relates
is not reproduced here).
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THE SPECIAL TRIBUNALS
THE OFFICE OF THE SPECIAL PROSECUTOR

Amnesty International refers to a Supreme Court of Justice ruling,

dated 27 November 1979, which is interpreted as expressing the

High Court's opposition to the creation of the Special Tribunals.

In its comments on the 1981 IACHR report and in connection with

a similar interpretation, the Government of Nicaragua stresses the
major importance of the recent Supreme Court of Justice 7 May 1981

ruling, which it is essential to quote here:

It was the task of the Special Prosecutor's Office that had only

just been set up to collect the evidence about crimes committed

against the people, and to evaluate and classify it before the
preferment of charges and requests for penalties in the Special
Tribunals.

"In this connection it should be recalled that, in the ruling

referred to, the Supreme Court analysed the socio-political and

economic context in which efforts were made to meet the demands
for justice. Since the Government was under an obligation to

the people to respond to this demand, this Court proposed three

alternatives, one of which was that those guilty of crimes
committed under the dictatorship should be tried by the Common

Courts. Yet it should be noted that this would depend on whether

the Judiciary had been given the necessary human and material
resources to cope with a task of this nature -- resources the

judiciary did not have -- these being inadequate for it to be
able to perform even its normal tasks.

The Special Prosecutor's Office consisted of two departments

which assisted the individual prosecutors. They were:

The Rece toils de Pruebas M6viles [Service for the Collection of

Mobile Evidenclq, comprising 10 people, which continued the

investigations carried out by the Directorate General of State

Security, checking facts and contacting and interviewing
witnesses in order to ascertain the truth and establish
whether the somocista defendant had been involved in crimes and

deeds against the Nicaraguan people.

The Archives of Historical Investigation (Archivo de Investigación

ri o the purpose of which was on the one hand to investigate

reports of repression under the Somoza regime in order to obtain a

thorough knowledge of the repressive structures of the dictatorship

and on the other to compile files and records on the specific charges

against the prisoners who were the responsibility of the Special

Prosecutor's Office.

The stages between receipt of the Final Report LInforme Conclusivq)

and presentation of the indictment before the Special Tribunals were as

follows:

1) the Special Prosecutor and his staff examined the Final Reports

and the cases were each assigned to one of the nine available

Special Prosecutors;

"It was the Junta of the Government of National Reconstruction,

being the highest administrative authority, absolute legislative

power having been conferred on it by the Fundamental Statute of

the Republic, that was ultimately to choose which of the alter-

natives proposed should be adopted (taking into account all the

various factors). Consequently, it should be noted that all the
legal comments and recommendations made in the said ruling

intended to guarantee the rights of the accused and the principle

of 'nullum crimen nulls ena sine le e', were given full

consideration. This was duly recognized by the Commission on

page 89, No. 17, "f" of the Report, where it is stated that:

'The Commission does not doubt the Government's sincere intention

to proceed in this manner. The Commission is also aware of the

efforts the Government has made to prosecute these individuals

within the terms of the existing Penal Code.' "

on receipt of the Final Report the Special Prosecutor sent a
photograph of the accused and his personal details to the Services

for the Collection of Mobile Evidence and Historical Records
Department investagators;

the team of travelling investigators examined the case in the

places to which they were assigned, contacted the witnesses and

checked other evidence, after which the results of the investig-

ation were sent to the Prosecutor;

the Historical Records Department submitted the general documents

and substantive evidence in its possession to the Prosecutor;
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THE PROCEEDINGS: FREEDOM OF EVIDENCE AND JUDGMENT
ACCORDING TO CONSCIENCE

Amnesty International says that the principles of freedom of evidence
••ibertad de rueba] and judgment according to conscience fallo de
conciencia ,that were the guiding principles of the trials which took
place in the Special Tribunals, were improperly applied by the members
of these tribunals insofar as most of the latter were unqualified.

The Government of Nicaragua would like to point out to Amnesty
International that although undeniably some members of the Special
Tribunals were not law graduates, the president of a Special Tribunal
or his deputy, both in the court of first instance and in the court
of appeal, was required to be:

5) on receipt of all the above the Prosecutor concerned made the
evaluation of first instance and discussed it with the Special
Prosecutor, with whom a decision was reached as to whether the
accused should be released from custody owing to lack of
substantive evidence or whether charges should be preferred on
the basis of information corresponding to one or more crimes
specified in the Nicaraguan Penal Code.

The offence of criminal association could readily be attributed to
all members of both the former national guard and the Office of National
Security (OSN) insofar as the former national guard was itself essentially
an organization intended to commit crimes since it existed to serve the
interests of the dynasty, had been created by the United States during
the military occupation of Nicaragua by United States marines and
because the INDISPENSABLE PRECONDITION for becoming a member of the
National Guard and remaining in it was readiness to commit any crimes
whatever against the civilian population of Nicaragua purely in the
interests of the dictator.

a lawyer or law student in one of the two final years
of study;

a person of acknowledged moral rectitude;

at least 21 years of age.

The moral characters of both the staff and members of the Special
Tribunals ensured that the trials and proceedings mentioned above were
as broad in scope and as flexible as possible -- as Amnesty Internat-
ional indicates in its account of the proceedings it studied and which
it presented in its Memorandum under the heading "representative cases".
The Law of the Special Tribunals had more scope than the entire common
law.

The offence against international order, of which most of the
former national guards were accused, is synonymous with genocide
(Article 551 of the Penal Code), for it is clear that the IACHR 1978
report on Nicaragua attributes a large number of horrible crimes and
exterminations to the Somoza regime that are tantamount to genocide.
This was the view expressed by the IACHR on page 89, paragraph 15:

"The Commission has no doubt at all that certain officers of the
National Guard must be held responsible for crimes against the
international order and for wanton murder Lasesinato atroz ..."

This was admitted by the Supreme Court of Justice, which in its
7 May 1981 ruling states:

"There can be no doubt now that if the cases against the somocista
defendants had been tried by the ordinary magistrates, by the
cumbersome proceedings of the current legislation in this field, we
should hardly have begun."

The system of "Prueba Libre" /Freedom of Evidence], which was
implemented by the Law of the Special Tribunals, proved beyond doubt
to be the most suitable for this type of trial insofar as it provided
the parties concerned with a wide range of evidence. It might also be
pointed out that this system enabled the judge to become completely
certain about the truth on the basis of the evidence recorded during
the proceedings, or on the basis of additional evidence, or even not-
withstanding the evidence recorded during the proceedings. And it
would be unwise to underestimate the abilities of the members of the
Special Tribunals who were certainly able to assess the value of the
various pieces of evidence presented by the parties concerned. It
should also be added that all the defendants admitted their links with
the previous regime and did not deny the crimes committed by the
dictatorship.
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The Government of Nicaragua considers that the system of freedom
of evidence fulfilled its task. It would be absurd if, for example,in the trial of a pilot of the former Nicaraguan Air Force uerza
Aérea Nicara Uense (FAN)7, according to the formalistic view of legal
evidence, the court had to prove that the aircraft had left a
particular aerodrome at 07.00, that its registration number was such-
and-such, that the co-pilot was so-and-so, that his flight plan wassuch-and-such, that he flew at this or that altitude, that at a particularaltitude he released a bomb, that the bomb weighed 500 pounds, that it
destroyed certain buildings, that in these buildings the following
people ...a,b,x,y,z were killed and that a medical report would have
to be produced as evidence of the crime and would have to contain a
description of those injured and the precise cause of death of all
the inhabitants of the building who had been killed. This pilot would
go unpunished under the formalistic system of "legal evidence".

Once the appropriate pieces of evidence had been examined in
detail, only the judges' consciences could have assessed the guilt
or innocence of the accused.

APPEALS PROCEDURE IN THE SPECIAL TRIBUNALS

Amnesty International stated that the provision for appeals made by
the Law of the Special Tribunals was for restricted right of appeal
and that it was a kind of appeal to quash a judgment Liecurso de
casación insofar as legal limits were fixed within which the
appeal court could rule exclusively on matters of law. As regards
this, the Government of Nicaragua considers that the criteria
established should not be viewed in a rigidly formalistic way since,
although it is a known fact that the law gave restrictive powers to
the Special Courts of Appeal, in practice the period during which
judgment had to be passed did not affect or prejudice the interestsof the parties concerned in any way. Nor did it affect the spirit
and substance of the work of the Courts of Second Instance or Review,
since the members of these courts, before the final decision on a
particular case, had a chance to study in detail all the various
elements Lincidencias7 of the case, weigh up the extenuating or
aggravating factors and evaluate all the relevant facts, any technical
legal defects, the definitions of the crimes and the punishmentsprescribed for them. In other words they undertook a critical
appraisal of the trial dossier, and on many occasions the Courts of
Appeal actually extended the period in question. Going beyond the
established legal limits, they amended, either entirely or partially
and outside the established legal limits, the sentences passed by the"Tribunal A UO" (court from which appeal is made to the appeal court)in cases of notorious injustice, for instance that
Baltodano Conrado, among others. He was sentenced by the Seventh
Special Tribunal to 30 years' residio for various crimes. The Third
Court of Appeal completely changed the sentence to one year's risienfor criminal association and pronounced the accused innocent of the
other charges (thereby acting outside the limits established by law
and to the benefit of the defendant).

Jose Dolores Cordonero Munoz was sentenced by the Seventh Tribunal
to 13 years' cercel. This sentence was changed by the Superior Court
to three years' risiOn.

Francisco L6pez Acosta was sentenced to 11 years' cercel by theSeventh Tribunal. This sentence was altered by the immediately superiorcourt to three years' risien. The Government of Nicaragua could list
further cases which indicate that the Special Courts of Appeal functionedas an effective Superior Court, considering matters of both fact and law.

These Courts even declared some trials null and void on their owninitiative, having found that they had omitted one of the stages of legalprocedure or had made some procedural or technical error or an error
of substance, subsequently referring them to the lower court for correctionbefore passing sentence. They would also order that the case be heard
in another court (the next one in numerical order) -- that is by a
different court from the one that had originally heard the case, since
the latter had already passed judgment. This resulted, de facto and
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de ure, in a revision that led to a decision or sentence. Amongsuch cases the following can be cited: Domingo Antonio Ortega, caseNo. 49; Pgnfilo Bustin() Silvestre, case No. 67; José Rodriguez Rugama,case No. 77; Jose Roberto Arguello Calderdn, case No. 86; Carlos ManuelSevilla, case No. 98; Julio Inés Perez, case No. 121; and José TomgsLars, case No. 124.

SPECIAL TRIBUNALS' COMPETENCE

It is universally recognized that Special Tribunals can perfectlywell be set up to try cases and make rulings provided that all therights and guarantees of those concerned are observed and respectedduring such tribunals' proceedings.

Ordinary Nicaraguan legislation envisaged the creation of newcourts of law as long ago as 1904 (sub-paragraph 20 of Article Vof paragraph 11 of the Preliminary Chapter of the Civil Code andArticles 26, 255, 258 and 259 of the Code of Civil Procedure).

The Government of Nicaragua considers that Article 20 of the Lawof the Special Tribunals (empowering the Courts of Appeal to makerulings according to conscience on the definition of the crime, thepenalty and other aspects of the case without its being able topronounce judgment on the innocence or guilt of the accused) implies,because of how it is worded, that there are no circumstances in whichthe Court of Appeal might make a ruling on the guilt of the accused.However, since the power to define the crime has been conferred onthe Court of Appeal it must perform this function. Should it decidethat no crime has been committed it must alter the verdict accordingly,which would mean the guilty verdict was repealed in law.

Although Article 8 of the Pact of San José establishes the rightto be tried by a judge or court, which was previously established asone of the legal guarantees to which all were entitled, undeniablyNicaragua was the theatre of a war of liberation and, when that warwas won, the courts of justice, and indeed the judiciary as a whole,were dissolved together with all the power structures of the Somozaregime.

Ths Sandinista Popular Revolution repealed the Political Constitutionthen in force (published in La Gaceta No. 89 of 24 April 1974) by Articles3 and 4 of the Fundamental Statute. Articles 280 et se . of thatConstitution (on Judicial Power and its Organization and Attributes)specified the nature and structure of the Judiciary (higher and lowerCourts), thereby creating the Courts of Justice immediately after thetriumph of the Revolution. It is therefore no longer in order torefer to the previous courts, which in fact disappeared after theRevolution (Article 4 of the Fundamental Statute).

For the above-mentioned reasons neither the Statute on Rights andGuarantees of Nicaraguans nor internationally recognized human rightscan be said to have been violated.

THE RIGHT TO BE HEARD AND TRIED WITHIN A REASONABLE PERIOD

On the question of the validity of the right to be heard and triedwithin a reasonable period by the Special Tribunals, it should bepointed out that the somocista defendants enjoyed these rights tothe full and made their statements free of restraints, cajolery orcoercion, as is required by all legislation considered to beprogressive and democratic. Furthermore, the time it took to tryall the somocista defendants, who had been detained immediatelyafter the triumph of the Revolution, in the Special Tribunals wasa surprise to those lawyers who were critical of the Revolution andwho maintained that it would take nine years to complete the task oftrying the somocista defendants. Similarly the right to defend oneselfor to have State-appointed counsel was guaranteed.
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THE RIGHT TO BE PRESUMED INNOCENT THE RIGHT TO DEFENCE AND DEFENCE COUNSEL
In the national legislation of Nicaragua, Articles 117 et se . of The Government of Nicaragua was anxious to safeguard the above rightthe Code of Civil Procedure and in Articles 251 et se . of the Code of the somocista defendants. Nevertheless, as a result of the refusalof Criminal Procedure, in the system of ordinary justice the types of the vast majority of the lawyers to fulfil their functions as defenceof evidence used are as follows: accuseds' confessions; oral counsel, it was found necessary to use students in the final years ofevidence; written evidence; evidence resulting from judges' personal their courses, who always got helped by the lawyers' offices of theexaminations; experts' reports and legal presumptions. Thus the evidence Faculties of Law in the Nicaraguan universities.accepted in the Special Tribunals is catered for in the General Law
and the correct application of the Law was therefore not departed from It should be mentioned that Nicaraguan legislation authorizesin any way. 

student lawyers Casantes] to act as defence counsel in criminal
cases. Furthermore, faced with the refusal of the lawyers to actAccording to the types of evidence stipulated by Nicaragua's as official defence counsel, the Supreme Court of Justice was obligedlegislation, three crimes are usually dealt with in Special Tribunal to fine and even initiate proceedings against those who categoricallytrials, namely criminal association, crime against international order refused.and atrocious murder.

This was one of the factors that greatly hindered the work ofIt is certainly nationally recognized as well as internationally the Special Tribunals.acknowledged that the people of Nicaragua suffered brutal repression
culminating in genocide -- a fact which has been verified by the Inter- IACHR acknowledges this, stating that:American Commission on Human Rights, Amnesty International, the national
and international press and indeed the whole world. "...defending a case had proved really difficult because

it meant sponsoring'Somcist detainees'oand that thereAs regards the culpability of the somocista defendants, it is not was a general prejudice about the dishonor of taking oncorrect to say that the Special Tribunals presumed them guilty a riori. their defense because of all the crimes many of themOn the contrary, it was by means of the above types of evidence that had committed." (11)the Special Tribunals managed to prove the guilt or innocence of the
accused a osteriori, and there are no grounds for believing that The Government of Nicaragua reaffirms that the trial of the peopleinternationally recognized human rights were violated in any way by in question was the logical consequence of their criminal conduct, ausing such a system of evidence. fact fully understood by the Inter-American Commission on Human Rights,

which states:In its already quoted 30 June 1981 report the Inter-American
Commission on Human Rights, on page 89, letter "f", paragraph 16, "After the military defeat of Somoza and the National Guard,states:

the natural corollary was to place the responsibility with
those who had committed such serious crimes. This the"No one who is aware of the situation in Nicaragua during the Government of National Reconstruction decided to do, bring-last years of General Somoza's government can have any doubt ing those responsible to trial and sentencing them. At theabout the horrendous crimes committed by the National Guard same time, it stated that its own human rights conduct wouldduring that period. The Commission itself had the opportunity conform to its international commitments." (12)to verify this, as it reported in its Re ort on the Situation

of Human Ri hts in Nicara ua."(10)

The presumption of innocence applied to everyone; accordingly
precisely 1,000 detainees were released by the Special Prosecutor's
Office after all their cases had been examined, and 229 detainees were
pronounced innocent by the Special Tribunals.

(11) Report of IACHR of 30 June 1981, pp. 93 and 94.

(10) 0EA/RE.L/V/II.45 doc. rev. 1 (17 November 1978). (12) OEA/SER/L/V/II/53 doc.9 REV 1 (30 June 1981), p. 92.
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FINAL ANALYSIS

At the moment of victory of the Sandinista Popular Revolution over
the bloody tyranny, thousands of former somocista guards fled to
neighbouring countries; others formed bands which continued to fight
until they were subdued; a lesser number was captured, almost all of
them guilty of horrific genocide of the population in general, of
violating the most basic human rights and of destroying property
both in the country and in the towns -- as stated earlier on.

The policy of respect for human life followed by the Government
of Nicaragua has been acknowledged by many international institutions
and Governments, especially by the illustrious Government of Mexico,
which is presided over by His Excellency President Jose L6pez Portillo
who, on 6 May 1981, on the occasion of the State Banquet held in honour
of the Coordinator of the Junta of the Government of National Reconstruc-
tion, Comandante de la Revolucien Daniel Ortega Saavedra, declared:

The Government of Nicaragua would emphasize that the limitations
placed on the rights and guarantees to personal liberty of Somoza's
followers investigated and tried for the crimes committed under the
regime which was defeated in 1979 were an immediate consequence of
the state of emergency, which resulted from the previously-mentioned
many combined factors. These limitations were necessary in order to
guarantee the process of National Reconstruction.

"From a humanitarian point of view, it is impossible to reproach
this Revolution which, in many ways, is heroic and exemplary.
It is a revolution in which thousands upon thousands of men,
women, young people and children were selflessly sacrificed,
perishing in the dungeons of the dictatorship or on the battle-
field. It is a victorious Revolution which turned anger into
mercy and which, scorning vengeance, moderating justice and
risking its own safety, spared the lives of those who had
murdered its people."

In the present situation of popular resentment and constant large-
scale protests and demands for swift justice, the somocista prisoners
could not be dealt with by ordinary laws. The alternative of prompt
trials, that could help to reduce the indignation of the people
clamouring for revenge was used with extremely humane results.

"It is unusual for a Revolution not to experience a phase of
terror and still more unusual for it not to punish the crimes
of its erstwhile oppressors with death. All honour to the
Sandinista National Liberation Front and to the present
Government of Nicaragua for having renounced this cruel form
of justice and for having accepted the risk of sparing the
lives of such individuals as the somocista guards, who even
go to the lengths of committing crimes against the people in
the border areas of Nicaragua and training abroad with a view
to invading the country."

The Government's creation of the Special Tribunals, that functioned
from 5 December 1979 to 20 February 1981, reduced popular agitation
and the danger of confrontation between the authorities and the
families of the heroes and martyrs who had fallen in the struggle and
who were inclined to take the law into their own hands.

THE VALIDITY OF HABEAS CORPUS

The Special Tribunal trials involved the use of certain summary
procedures, but in practice the periods of time allowed were always
longer than those specified by the law -- as is revealed by the cases
listed in the Amnesty International 1981 report, the shortest having
been 23 days for dealing with a case.

The Special Tribunals functioned until 20 February 1981, when the
remedy of habeas cor us was extended to cover everyone.

The Supreme Court of Justice of Nicaragua in its above-mentioned
latest ruling states:

Out of the total of 6,310 somocista defendants who were under the
jurisdiction of the Special Tribunals after 19 July 1979, 4,331 were
sentenced to imprisonment. The rest were pardoned on account of their
age or ill-health or else pronounced innocent and therefore released.

The Government of Nicaragua's concern about the promotion and
protection of human rights is an intrinsic part of its policy,
especially as the struggle of the heroic people of Nicaragua under
the leadership of the SANDINISTA NATIONAL LIBERATION FRONT has always
been a movement with a philosophy of revolutionary humanism whose
objective has been to eliminate all vestiges of injustice and inequality.

"on this day the law which suspended the guarantee of habeas
cor us and other guarantees with respect to the somocista
detainees, and which was embodied in Article 51 of the Statute
on Rights and Guarantees of Nicaraguans, has been repealed;
they henceforth enjoy the right of habeas cor us and the right
to complain to the Supreme Court of Justice in case of non-
implementation of this remedy".



-64 -
- 65 -

THE LAW FOR THE MAINTENANCE OF PUBLIC ORDER AND SECURITY
ALLEGED ABUSES DURING THE ESTABLISHMENT OF THE NEW GOVERNMENTOn 20 July 1979, the day.after the revolutionary victory of theNicaraguan people, during the state of emergency that the countrywas just beginning to experience, the Law for the Maintenance ofPublic Order and Security was promulgated, specifying new crimesand punishments. The Special Emergency Tribunals formed by this lawin order to try these new crimes were, in the event, never set up; theprocedure they were to follow in their investigations was a specialone and competence to use it given to the Common Courts.

In paragraph B of page 54 of its Memorandum, Amnesty International statesthat "Immediately after the downfall of the Somoza government an unknownnumber of people detained by neighbours or local revolutionary forceswere killed. According to Amnesty International's information thisillegal violence practically ceased soon after the new government hadbecome properly established and had taken steps to put an end to repr-isals against those associated with the previous government".

As we understand it, Amnesty International's basic objectionsto the laws in question are about limiting the application of the"ordinary standards concerning documentation of trials, requiringonly that the charge and sentence be in writing and, in the worstcases,the preparation of trial dossiers that do not record theevidence" presented Lsig); and about the fact that the periodsallowed for investigation are curtailed and brief in both first andsecond instance.

The Government of Nicaragua deplores the fact that, while recognizing"no evidence has come to light to suggest that the government at any timesupported or tolerated the secret detention or death of its opponents",Amnesty International then goes on to assert that the Government "....hastended to seem indifferent even overtly hostile towards appeals forassistance from the families of those presumed to have been detained butwhose fate and whereabouts are still not known".

The Government of Nicaragua reaffirms its statement to the IACHRon this matter, since the method used indicates that the establishedlegal periods have not deprived defendants of their right to defence.However, since it is likely that a judge's task would be hinderedshould several trials be conducted simultaneously, the Government ofNicaragua considers that the law does, indeed, require revision asregards extending the allotted periods of time.

The Government of National Reconstruction abolished the death penaltyby Article 5 of the Statute of Rights and Guarantees of Nicaraguanspromulgated immediately after the victory of the Revolution which states:"THE RIGHT TO LIFE IS INVIOLABLE AND INHERENT IN THE HUMAN BEING. THEREIS NO DEATH PENALTY IN NICARAGUA."

Furthermore, although the above law established that the procedureshould be oral, the legal provision specifying this immediately becameobsolete, since the few cases under investigation were dealt with inwriting -- that is the charges, evidence, intermediate decisions(autos intermedioe, sentences and the associated appeals were.

An understanding of the full significance of the abolition of thedeath penalty must take account of the deep foundations of the generalinsurrection of the Nicaraguan people struggling to overthrow thegenocidal Somoza dictatorship. The FSLN aimed not only to eradicate theentire structure of the Somoza tyranny but also, as a matter of priority,to establish a regime in Nicaragua that would fully respect basic humanrights.

The draft law specifying that proceedings be in writing andextending the periods allowed for the investigation of conduct coveredby the Law for the Maintenance of Public Order and Security is currentlybeing considered by the Council of State, which is the co-legislativebody of the Government of Reconstruction. The draft is expected to beapproved this month. X

The FSLN had foreseen long before the victory of the Revolution thatuncontrollable popular reactions might occur on the part of thousands ofNicaraguan citizens who had lost their children, brothers and sisters,parents and relations at the hands of the National Guard.

With regard to recommendation No. 8 (on page 59 of the AmnestyInternational Memorandum), the Government of Nicaragua has issuedthe Law of Pardon (Le de Gracie and accompanying regulations, whichare reproduced in the present document and are meant to deal with thesituation of those sentenced in accordance with the Law for the Maint-enance of Public Order and Security and its amendments.

Because of the undoubted risk that the people might take the lawinto their own hands, the leadership of the FSLN issued a slogan callingupon its members to be "IMPLACABLE IN BATTLE AND GENEROUS IN VICTORY",thus implying that the Nicaraguan people should leave everything in thehands of the constituted legal authorities.

Og It has been approved and Amnesty International now has a copy of it.

In its official Report the IACHR expresses the view "that the newregime did not have, and does not now have, a policy of violating theright to life of political enemies, including among the latter theformer guardsmen of the Government of the genocide N Somoza, whom a largesector of the population of Nicaragua held responsible for serious humanrights violations during the former regime; proof of the foregoing isthe abolition of the death penalty and the high number of former guardsmenwho were prisoners and brought to trial for crimes that constitutedviolations of human rights.

jig Sic. The commission's report actually says "General Somoza".
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RESPONSE TO THE AMNESTY INTERNATIONAL RECOMMENDATIONS
"It is important to point out that almost all the cases concerning

violations of the right to life concern events which took place during
the month of July 1979, within days of the change of Government, when
there was still fighting in certain parts of the country and wlen there
were still armed groups apparently acting under the command of the
Sandinista National Liberation Front who in fact did not acknowledge any
central authority".

The IACHR also recognizes this situation, expressing the view
that:

... during the first days of the new order Nicaragua underwent
a period of misgovernment and anarchy, a logical consequence of
the nature of the change which had taken place; at the outset the
country lacked all the elements of public administration, police,
and the administration of justice." (13)

1. The Government of Nicaragua, taking into consideration recommend-
ations 1 and 3 on page 58 of Amnesty International's Memorandum,
referring to the fact that the rulings of the Special Tribunals should
be systematically reviewed "in order to alter those verdicts that deserve
modification", is pleased to state that in regard to this and to an
equivalent obligation contracted with the IACHR based on its similar
recommendation, fit? the Government of Nicaragua recently promulgated
the Law of Pardon fLe de Graci . This is a document of fundamental
importance and permits a re-examination or re-evaluation of the legal
position of those sentenced by the Special Tribunals, taking into
account various factors: conduct while in prison; contribution to
production; ability to integrate into social life without endangering
the community; etc. Such factors, when positive, will lead to a pardon
or to commutation or reduction of sentence.

It was in this context that the deeds which have become known as
"the case of the prisoners of La Pavora prison in Granada" and other
charges of alleged illegal executions took place.

The above-mentioned law will, of course, enable the correction of
errors that may have been committed when passing judgment. The related
regulations, which have not yet been published, will be forwarded at a
later date.

As regards this, the Government of National Reconstruction would
like to state that cases such as the above-mentioned are being
investigated by the judge of the Granada District Criminal Court and
that the Supreme Court of Justice is supervising the progress of this
investigation, in which the Executive cannot intervene because of the
independence of the Powers of State, although it has full confidence that
the Judiciary will act honourably.

The Le de Gracia was published in La Gaceta No. 248 of 2 November
1981.0Y

ft7The complete text of the law was included by the Government of
Nicaragua in this response. The text of the three principal
articles are as follows:

The Government of Nicaragua reaffirms that respect for the right to
life has been, is, and will continue to be a constant preoccupation of
the Government, as will be the task of undertaking investigations and
prescribing punishments in the event of any violations of this right.

The policy of respect for life which has been pursued by the
Government of Nicaragua has been recognized by many international
bodies and Governments, as indicated above.

"Article 1. The Council of State of the Republic of Nicaragua,
exercising the Right of pardon [Derecho de Graci , will have the
exclusive power, during ordinary session, to issue pardons for a
penal action or a sentence with respect to specific people or
particular and specific crimes, as well as commutations or
reductions of sentences in the same cases. When the Council of
State is in recess, the Junta of the Government of National
Reconstruction will also have this power.

(13) Pages 40, 69 previously cited OAS/Ser.L.V/II 53.30 of June 1981.

Article 2. Applications for pardons, commutations or reductions
of sentence shall be submitted to the National Commission for the
Promotion and Protection of Human Rights in accordance with the
requirements set out in the regulations attached to this Law. The
Commission will transmit such requests, together with its opinion
Cdictamen7, to the Junta of the Government of National Reconstruction
so that the latter, having examined the case, can submit them if they
deserve it for decision by the Council of State.

Article 3. On the basis of the Decrees of Pardon fbecretosde Graci
once they have been published in La Gaceta, the Official Journal, the
Judicial authorities will proceed in conformity with the law."
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With reference to recommendation No. 2 (page 58 of the Memorandum),
the Government of Nicaragua, through the Ministry of Justice, has
proceeded to release unconditionally those people who cannot be charged
with concrete and specific crimes, and to release those considered by
the Office of the Attorney General of the Republic to be less responsible
for deeds related to their collaboration with the Somoza dictatorship.

With respect to recommendation No. 3 of the Memorandum, which
concerns the question of continuing to examine all situations where a
reprieve is possible, the Government of Nicaragua refers to its reply
to recommendation No. 1.

As regards Amnesty International's recommendation that a complete
list of people prosecuted by the Special Tribunals be issued, plus
their places of detention, the Government of Nicaragua has no objection
whatsoever and will proceed to do this immediately.

In relation to recommendation No. 5, the Government of Nicaragua
has clearly stated, with no attempt at justification or concealment,
what is the situation of those reported to have been detained in the AMNESTY INTERNATIONAL RESPONSE TO THE
first few days after the victory by groups operating outside the control
of the central government. In making these comments and observations the COMMENTARY OF THE GOVE NT OF NICARAGUA
Government of Nicaragua has recognized that abuses have occurred and are
known about by the relations of those concerned. An investigation has
been initiated in Granada into the events which took place at La Pólvora.
Its conclusions will be made public when the judiciary has completed its
investigations into the existence of armed bands of former National
Guards, of those who may have taken the law into their own hands, or
of any others who may be found responsible.

APRIL 1982
As regards recommendation No. 6, the Government of Nicaragua is

considering creating an office that could promptly supply the families
of detainees with information about them, even while they are in police
custody. The Government launched this scheme by ORDER No. 054-81,
issued on 7 October by the Head of the Directorate General of the
Sandinista Police, Comandante Guerrillero Walter Ferretti Fonseca,
creating a system for providing information about detainees to interested
parties concerning their legal position and the detention centres where
they are being held.

With respect to recommendation No. 7,the Government of Nicaragua, as
previously mentioned, has drawn up a draft law currently being examined
by the Council of State. It confirms written trial procedure, and
extension of time permitted for each stage of trial proceedings where
breaches of the Law for the Maintenance of Public Order and Security are
concerned.

With respect to recommendation No. 8, the Government of Nicaragua
reiterates that the sentences passed for violations of the Law for the
Maintenance of Public Order and Security are not unrelated to the causes
and reasons that prompted the promulgation of the Laver of Pardon ae de
Gracia7. Consequently, the situation of those prisoners involved in
activities punished by the above-mentioned Law should be re-examined and
reappraised.
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Amnesty International has examined with interest the documents prepared
by the Government of Nicaragua commenting on its Memorandum on aspects of
the human rights situation in Nicaragua, and has taken into account
observations on the Memorandum in the final report to which this letter
will be appended. It wishes to express formally its appreciation of the
serious consideration given to observations and recommendations of the
Memorandum, and again for the Government of Nicaragua's cooperation with
the missions whose findings formed the basis of the Memorandum.

a systematic review of the cases of prisoners at present serving sentences
passed by the Special Tribunals in order to deal with any miscarriages of
justice that might have gone unremedied after the possibility of further
appeal was eliminated by the dissolution of the Special Tribunals.

Furthermore the organization appreciates the detailed description of
the legal structure created after the fall of the previous government and
understands the reasons given for the 1979 declaration of a state of
emergency and for the setting up of temporary Special Tribunals to try the
prisoners detained after 19 July 1979 for crimes committed while they were
under the protection of the former government.

Amnesty International made four recommendations about the cases tried
by the Special Tribunals. Apropos these recommendations, the organization
welcomes the Government of Nicaragua's decision to release unconditionally
prisoners whose cases were still pending when the Special Tribunals were
dissolved; to continue the previous practice of examining the cases of
prisoners sentenced by the Special Tribunals with a view to pardoning them;
and to publish a list of people prosecuted by the Special Tribunals, listing
their sentences and places of detention.

The conclusions of the Amnesty International Memorandum were mainly
about three matters: the trial procedures under the Special Tribunals;
abuses committed during the period of national upheaval and consolidation
of a new government after 19 July 1979; the application of the Law for
the Maintenance of Public Order and Security.

The major part of both the Memorandum and the Commentary of the
Government of Nicaragua concerns the nature and proceedings of the Special
Tribunals. The information and opinions about the origin, organization and
legal philosophy of the Special Tribunals presented in the Commentary is
very useful for evaluating the general nature of the Special Tribunals;
however, Amnesty International is basically concerned about the functioning
of these tribunals when dealing with individual cases and considers these
cases should be retrospectively reviewed. Amnesty International found that
certain elements of the trial procedure facilitated injustices against which
the ordinary system of justice had stronger safeguards.

Insofar as the Memorandum constituted a critique of the legal
principles of freedom of evidence and verdict of conscience applied by
the Special Tribunals, the organization would point out that its concern
about this was prompted by the possible effect on the Special Tribunals of
the popular clamour for vengeance against the defendants following the
deaths of tens of thousands during the conflict.

The Government of Nicaragua's response to the first recommendation
in the Memorandum - that the verdicts in Special Tribunal cases be reviewed
and modified where appropriate - refers to a similar recommendation made
by the Inter-American Commission on Human Rights. The government responds
to the recommendation by referring to the promulgation on 2 November 1981
of a Law of Pardon providing for the "re-examination or re-evaluation of
the legal position of those sentenced by the Special Tribunals". While the
law is described in the Commentary as enabling, through pardon, commutation
or reduction of sentences, the correction of errors "that may have been
committed when passing judgment" the factors noted in the description
of the new law that would be taken into account in determining such
measures - "conduct while in prison, contribution to production, ability
to integrate into social life without endangering the community" - seem
unrelated to the facts in the cases heard by the Special Tribunals and the
nature of the proceedings in individual cases. Since the text of the law
itself, as reproduced in the Commentary, does not limit the terms whereby
the law may be applied for the benefit of the prisoners - whether related
to points of law or other factors - Amnesty International would hope that
those applying it will take into account fully both the facts of the
individual cases as heard by the Special Tribunals and the proceedings in
these tribunals.

One of the Memorandum's main conclusions is that the Special
Tribunals' proceedings included a series of irregularities which
jeopardized the fair trial of a significant number of those appearing
before them. The Memorandum did not conclude that there were prisoners
of conscience among those convicted by the Special Tribunals; however, it
maintains that the pattern of irregularities had contributed to miscarriages
of justice which had led to some prisoners being wrongly convicted of
serious crimes - including genocide and atrocious murder. Although the
Memorandum recognizes that some miscarriages of justice were remedied by
appeals within the Special Tribunals themselves, and others through
subsequent executive pardon, nevertheless Amnesty International recommended

The Law of Pardon, furthermore, would appear to provide only a partial
remedy for miscarriages of justice since it does not alter the previous
situation in which the judiciary was excluded from jurisdiction in any
review of the Special Tribunals' cases, provides for a re-evaluation of
cases only after individual petition and gives the responsibility for final
decisions to political authorities. Petitions for review of cases are to
be heard by the National Commission for the Protection and Promotion of
Human Rights but this body's powers under the Law of Pardon are strictly
limited to recommending pardons, commutations or reductions of sentence -
something it already sometimes did before the promulgation of the Law of
Pardon. It is to be hoped and expected that the examination of individual
cases by the technically qualified personnel of the National Commission
will be objective, and treated as a matter of urgency. The commission has
limited authority and its powers of review in no way approximate those of
a court. Even supposing the National Commission did certify that a
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miscarriage of justice had occurred in a given case, the final decision
as to whether or not the injustice should be remedied would rest with
the national executive or Council of State. Amnesty International noted
that Minister of the Interior Comandante Tomgs Borge said on 22 December
1981 that "for the time being there will be no pardons". He attributed
what appears to be a suspension of the applicability of the Law of Pardon
to the anti-government violence then occurring in Nicaragua. The effect
of this is to make prisoners hostage to the acts of others. Amnesty
International will observe with interest the application of the Law of
Pardon in relation to injustices that may have occurred in Special
Tribunal cases. It urges the Government of Nicaragua to give the
appropriate national institutions the necessary facilities and the
authority to apply the law effectively in order to remedy these injustices.

appears to be applicable, rather than Nicaragua's ordinary penal law, in
every case involving political dissent or opposition, whether violent or
non-violent.

Amnesty International welcomes the recently made changes in court
procedure to be used in cases involving the Law for the Maintenance of
Public Order and Security but considers that the procedural standards
for such cases, despite the reform, to some extent still deviate from
those applicable in ordinary criminal proceedings under the Nicaraguan
legal system.

Although the Government of Nicaragua has indicated in its Commentary
that convictions under the Law for the Maintenance of Public Order and
Security may be reviewed through the procedure established in the Law of
Pardon, Amnesty International would reiterate its recommendation that
there be a systematic review of these cases, particularly of those where
trials were conducted in accordance with the summary procedures prescribed
before the recent reform of the law. Amnesty International would urge,
furthermore, that those detained under the Law for the Maintenance of
Public Order and Security for the non-violent exercise of the right to
freedom of expression be released, and that the law be amended so as not
to prescribe imprisonment for exercising the right to freedom of
expression.

As regards serious abuses reported immediately after the fall of the
previous government on 19 July 1979 and during some subsequent months, the
Memorandum concludes that the government rapidly took steps to halt
revenge killings of National Guards captured by local groups. Nonetheless,
the situation of many of those embroiled in the violence of this period
is still unclear, and Amnesty International reiterates its concern that
every effort be made to reveal the fate of those presumed to have been
killed during the first few months after 19 July 1979, regardless of who
was responsible for their deaths. Therefore it welcomes the assurance
that a judicial investigation into the killings at Granada in July 1979 is
in progress and that its results will be made public; and the organization
would urge that the Government of Nicaragua fully support judicial
investigations into similar cases that are still unresolved, and back
the efforts in this connection of relatives of people whose fate is
unknown.

In future application of the Law for the Maintenance of Public Order
and Security Amnesty International hopes the Government of Nicaragua will
ensure that all prisoners charged with political offences get a fair trial
with full right of defence and appeal.

Thanking you for your consideration, I remain,The Law for the Maintenance of Public Security and Order and its
application was another matter dealt with in the Amnesty International
Memorandum. This Law is of particular concern insofar as its definitions
of crimes related to national security and public order are broad and
appear ambiguous, particularly as regards freedom of expression; and its
application has led to the arrest and conviction of prisoners of conscience
on charges based on their expression of opinions. Since the drafting of
the Memorandum these prisoners have included leaders of the private
business sector and of the Communist Party who were detained in October
1981 and who have been the object of Amnesty International appeals for
their unconditional release. Amnesty International realises that the
three business leaders detained in October 1981 are now in provisional
liberty; however, political and trade union leaders Eli Altamirano, Allan
Zambrana, Roberto Moreno and Yamilet Bonilla are still in detention and
are prisoners of conscience.

Respectfully and sincerely,

Thomas Hammarberg
Secretary General

The Memorandum concluded that the Law for the Maintenance of Public
Order and Security in many ways resembled a law of exception, in its
definition of crimes, in the heavy penalties it prescribed and in the
procedure laid down for courts applying the law. Procedure was both to be
summary and to use rules of evidence different from those applicable in
ordinary penal proceedings in Nicaraguan law. At present this law
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In addition to these reports, Amnesty International publishes a monthly newsletter, an annual
report and a series of Amnesty International briefing papers.

The Amnesty International Newsletter.This monthly bulletin provides a regular account of the
organization's work for human rights throughout the world. Articles include summaries of the
latest published reports and findings of Amnesty International missions; new information on
arrests and releases; and reports of torture and executions. The newsletter provides basic infor-
mation for activists. It includes the "Campaign for Prisoners of the Month" and one or more
appeals on behalf of likely victims of torture.

It is available in English, French and Spanish from London, Colombo, Paris and San José.
National section newsletters in various languages are available from Amnesty International
national section offices.

The Amnesty International Report. This annual report provides a full survey of Amnesty
International's work in response to violations of human rights that have come to the organiza-
tion's attention from more than 100 countries. The book is devoted almost entirely
to a country-by-country survey.

Annual subscriptions. Amnesty International Newsletter £5.00 (US $12.50). Amnesty Inter-national Newsletterand Amnesty International Report £10.00 (US $25.00).

Amnesty International Briefing Papers.This is a series of occasional human rights reference
booklets on individual countries, averaging between 12 and 16 pages each.
Briefing Papers Numbers 1-17:
Singapore* Malawi* Taiwan (Republic of China)*
Paraguayst Guatemalast Czechoslovakiast
Iran* Turkey* German Democratic Republic*Namibia* Perust Guineast
Morocco* People's Democratic Syria+
Rhodesia/Zimbabwe Republic of Yemen Romaniast

*also available in French t also available in Spanish  +also available in Arabic
Single copies 40 pence (US $1.00), plus 20 pence (50 cents) for postage and handling.

Amnesty International Publications are available in English and in most cases have been
translated into other major world languages by the International Secretariat or by the national
sections of Amnesty International.

Copies of Amnesty International publications can be obtained from the offices of the national
sections of Amnesty International. Office addresses and further information may be obtained
from the International Secretariat, 10 Southampton Street, London WC2E 7HF, England.
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