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Introduction

"Many of the events described in this report will be hard to believe. This is because the men and women
of our nation have only heard of such horror in reports from distant places. The enormity of what took
place in Argentina, involving the transgression of the most fundamental human rights, is sure, still, to
produce that disbelief which some used at the time to defend themselves from pain and horror. In so
doing, they also avoided the responsibility born of knowledge and awareness, because the question
necessarily follows: how can we prevent it happening again?"

- Nunca Mas (Never Again), the report of the Argentinian National Commission on Disappeared People'

The events described in the report of the Argentinian National Commission" have been reproduced many
times elsewhere. People have been taken prisoner by agents of the state and held in secret, while the
authorities have denied any knowledge of their whereabouts or fate. People have been murdered in
detention, assassinated in the street, or killed in cold blood under the guise of law enforcement or the
conduct of armed hostilities.

These "disappearances” and extrajudicial executions are not private affairs, or the result of the legitimate
exercise of police and military powers. They are crimes committed by order of governments or with their
acquiescence.

More than a million people have been victims of "disappearances" and extrajudicial executions during the
past 25 years. Many others have been deliberately and arbitrarily killed by opposition groups.

A"disappearance" occurs whenever there is reason to believe that a person has been taken into
custody by agents of the state, and the authorities deny that the victim is in custody, thus concealing his
or her whereabouts and fate. Extrajudicial executions are unlawful and deliberate killings, carried
out by order of a government or with its acquiescence. Political killings include both extrajudicial
executions and deliberate and arbitrary killings by armed opposition groups.

"Disappearances" and political killings may be hard to believe because their authors have tried to conceal
their true nature. Those responsible for the crimes will try to avoid being called to account for them
through lies, cover-ups and the propagation of misleading explanations and excuses. Making the facts
known is one of the main tasks of those who wish to stop the atrocities.

"Disappearances" and political killings may be hard to believe because the very thought of committing
them is so opposed to notions of human decency, human rights and the rule of law. The past 15 years
have seen unprecedented accomplishments by the community of nations in adopting standards for the
prevention of "disappearances" and extrajudicial executions and creating mechanisms for tackling these
problems internationally. A great task of those who wish to end "disappearances" and extrajudicial
executions is to make the standards known and ensure that they are enforced.

This book is dedicated to the courageous people around the world who are working to stop
"disappearances" and political killings. Drawing on the experiences and accomplishments of the past 15
years, it is designed to provide tools for use in the effort. It is intended also to remind both governments
and opposition groups of their obligation to put an end to "disappearances" and political killings and to
repair the damage done. Just as "disappearances" and political killings are the result of decisions by
governmental authorities and the leaders of armed opposition movements, so is their eradication a matter
of political will.

Chapters 1 to 6 of this report are country case studies. These chapters describe patterns of
"disappearances" and extrajudicial executions in selected countries and the experience of trying to



combat them.

Chapter 7 discusses the concepts of "disappearances" and extrajudicial executions, analyzes how
they are carried out and gives examples of their occurrence since the 1980s.

Chapter 8 describes the development of international human rights standards since the Second
World War and discusses the prohibition of "disappearances" and extrajudicial executions under these
standards.

Chapter 9, 10 and 11 deal with prevention, investigation and bringing the perpetrators to

justice. They cite the relevant international standards and give practical measures drawn from the
experience of the international human rights movement and the recommendations of intergovernmental
bodies.

Chapter 12 describes the work done through the United Nations and other intergovernmental bodies
to tackle the problems of "disappearances" and extrajudicial executions.

Chapter 13 discusses Amnesty International's policy and action against deliberate and arbitrary
killings by armed opposition groups and gives examples of their recent occurrence.

Chapter 14 discusses the work of relatives of the "disappeared™, human rights
organizations and other governments to stop "disappearances" and political killings.

The texts of relevant international instruments and of Amnesty International's 14-Point Programs for the
Prevention of "Disappearances" and Extrajudicial Executions are given in the appendices to the report.

This report is meant to provide activists around the world with the latest ideas and tools for working to
eradicate "disappearances" and political killings. As the effort continues, new insights and
recommendations are sure to be added to the list.



Chapter 1. Iraq: The world would not listen

It is always hard to know where to begin in trying to describe Irag's human rights record. There are
numerous examples of gross and consistent human rights violations coming under all parts of Amnesty
International's mandate. This is not new in Iraq's history, but the past 13 years have been marked by the
especially brutal suppression of all forms of internal dissent, with no end in sight. Judging by the
reactions of the international community, however, one cannot help forming the impression that outside
the country, Irag's appalling human rights record is a recent discovery.

Until Iraq invaded neighbouring Kuwait on 2 August 1990, the perceived political and strategic interests of
those states which were in a position to exert pressure on Iraq resulted in the international community
effectively turning a blind eye to the atrocities being committed by the Iragi Government throughout the
1980s. The same interests dictated those states' actions after the restoration of Kuwait's sovereignty in
1991 and the mass uprising in lIraq which followed.

In publishing its report in December 1990 on human rights violations by Iraqi forces in occupied Kuwait,
Amnesty International said:

"Those violations which have been reported since 2 August [1990] are entirely consistent with abuses
known to have been committed in Iraq over many years... Amnesty International has repeatedly placed
such information on the public record, and regrets that until the invasion of Kuwait, the international
community did not see fit to apply serious pressure in an attempt to put an end to these abuses."

Unfortunately, since 1991 the world's attention has once again shifted away from the human rights crisis
in Iraq. Amnesty International's proposals for action to prevent further human rights violations have gone
largely unheeded.

"Disappearances”

As in other countries, the issue of "disappearances" in Iraq has always been one of the most difficult
areas to investigate and on which to mobilise effective action. The scale of "disappearances" remains
difficult to gauge precisely. Even today, when parts of Iraq have become more accessible to international
agencies, it is impossible to put an accurate figure on the number of victims. It would be safe to say,
however, that several hundred thousand people "disappeared"” in Iraq during the 1980s. The victims
include a wide variety of people and groups: Kurds, Arabs, Turcomans, Assyrians; Sunni and Shi'a
Muslims, Christians and others; men, women and children; members of prohibited political parties and
their families; military personnel and deserters; disaffected members of the ruling elite; relatives of
deportees; Iraqis returning from abroad to benefit from officially-declared amnesties and others. The list
of victims appears endless.

Once a person has "disappeared", it is virtually impossible in most cases to discover his or her fate or
whereabouts. Usually the families of the "disappeared" remain ignorant of their fate until they are either
released or confirmed to have been executed. In the latter case, the bodies of the victims are sometimes
returned to the families. In such cases families are frequently forced to pay a fee to cover "state
expenses" - including the cost of the bullets used in the execution. In other instances, however, the
bodies are never returned, and families live for years in hope of seeing alive "disappeared" relatives who
are long since dead.

To exacerbate the problem, the question of using the courts or other domestic remedies in the search for
the "disappeared" does not apply in Iraq. The average Iraqgi family would not dare to make inquiries with
the authorities about those who have gone missing, for fear of meeting the same fate. At best, Iraqi
officials deny holding the persons in question in their custody, even in cases where there were
eyewitnesses to the arrests. When Amnesty International submitted to the authorities a list of



"disappeared" persons in the early 1980s, asking for information about them, the government responded
that the names were fictitious.

The government's responses over the years, together with the recent discoveries of mass graves in both
northern and southern Iraq, have led Amnesty International to fear that many victims of "disappearance”
have been killed, including thousands who "disappeared" en masse in specific incidents. Perhaps the
best known of these was the "disappearance” of an estimated 8,000 Kurds of the Barzani clan in 1983.
All were males between the ages of 8 and 70; all were arrested during the first 10 days of August 1983 in
the province of Arbil and have not been seen since. One month after their unacknowledged arrests,
President Saddam Hussain said in a speech that "those people were severely punished and went to
Hell...".

In the spring of 1988, whole Kurdish families "disappeared" from hundreds of villages after they were
rounded up by government forces - ostensibly to be transferred to areas which offered improved living
conditions. Many of the villagers had surrendered to the authorities in order to benefit from officially-
declared amnesties. The information available today suggests that this wave of arrests - commonly
referred to as Operation Anfal - resulted in the "disappearance™ of over 100,000 Kurdish civilians in the
space of three to four months (some Kurdish estimates place the figure higher, at between 150,000 and
180,000 victims). Amnesty International has obtained the names of over 17,000 of them (almost 6,000 of
these names were obtained by Amnesty International from relatives of the "disappeared" during a
research visit to only six refugee camps in Iran in May 1990).

During negotiations with the Iragi Government for greater autonomy in 1991, the opposition Iraqi
Kurdistan Front demanded information on the fate and whereabouts of the 8,000 "disappeared" Barzanis
and of the victims of Operation Anfal. The Front was reportedly made to understand by Iraqi Government
negotiators that they were no longer alive.

However, it emerged after the March 1991 mass uprising in Iraq that many other people who had
"disappeared" in the 1970s and 1980s were still alive. During their brief control of major cities and towns
in northern and southern Iraq, opposition forces broke into prisons and detention centres, releasing the
inmates. Hundreds of them had been held in secret underground detention centres with no entrance or
exit visible to the outside world. Among them were people who had been arrested in the 1970s during the
presidency of Ahmad Hassan al-Bakr, before President Saddam Hussain came to power.

Since the crushing of the uprising, many other people have "disappeared" after being arrested on
suspicion of having participated in the uprising. They include scores of Shi'a Muslim clerics and students
of religion from southern Iragq.

Extrajudicial executions

As with "disappearances”, the issue of extrajudicial executions in Iraq has been difficult to investigate and
to put a figure on; but it can be estimated that, in addition to those of the "disappeared" who were
executed or otherwise killed, hundreds of thousands of other people have been the victims of extrajudicial
executions during the 1980s. The killing of an estimated 5,000 civilians through the use of chemical
weapons in the Kurdish town of Halabja in March 1988 was the most notorious example, rapidly hitting
the world headlines because the authorities in neighbouring Iran were able to take journalists into the
border town. The news reached the rest of the world, but within Iraq it was another matter altogether.
Many Iragis did not realise the extent of the massacre, and were not able to learn of the devastation that
was wreaked in Halabja until after the March 1991 uprising.

There have undoubtedly been a number of Halabja-type killings in Irag's recent history, some of which are
only now coming to the surface. Still other incidents which Amnesty International and others placed on
the public record were either disbelieved or ignored. For example, chemical weapons had been used on
Iraqi civilians as early as April 1987 (and, earlier, against Iranian soldiers during the Iran-Iraq war of 1980-



1988)ﬁi, albeit on a smaller scale. Even after world-wide condemnation of the Halabja massacre, Iraq
continued to use chemical weapons against its civilians, culminating in the August-September 1988
offensive which triggered the exodus of over 50,000 Kurds to southern Turkey.

In Iraq over the years, the perpetration of extrajudicial executions has been developed into a fine art. The
methods used include the use of chemical weapons against civilians; mass executions by firing squad;
burying people alive or tying heavy weights to their feet and pushing them into rivers while alive;
poisoning through the use of thallium (a substance used in rat poison) and other poisons; bleeding
prisoners and detainees to death; assassinations by shooting; and "accidental deaths" supposedly
occurring in car accidents or helicopter crashes. In addition, thousands of people have died in custody in
unknown circumstances, or as a result of torture.

The victims are from the same categories as those listed above with regard to "disappearances”. The
problems encountered in the investigation of extrajudicial executions are also the same: no domestic
remedies available to relatives; a lack of access to Iraq by outside investigators; and a state of fear
pervading every level of society in Iraq, preventing the victims' families and others concerned about
human rights from making even the simplest inquiries.

Since the March 1991 uprising, however, more information has come to light about the nature and scale
of atrocities committed in previous years. Sources of information have included thousands of documents,
videotapes, films, photographs and other material seized by government opponents from intelligence and
security forces buildings during the uprising. Iraqi intelligence and security personnel, many of whom
were trained by advisers from the secret police of the former German Democratic Republic, the Stasi,
were in the habit of recording for posterity the atrocities they committed. Some of the videotape material,
for example, shows officials including government ministers talking in no uncertain terms about their plans
to eliminate individuals or groups of people.

Another important source of information has been the series of mass graves recently discovered in
northern Iraq. The absence of government forces in parts of the Kurdish region in the north has enabled
some qualified international human rights organisations to investigate the graves. (Mass graves in
southern Iraq could not be investigated because government forces remain in control there.) One mass
grave on the outskirts of the Kurdish city of Arbil contained the remains of 107 Kurdish villagers killed in
1987: they were among a group of some 360 people who had survived chemical weapons attacks and
had later been arrested after seeking medical treatment in Arbil's hospitals. Amnesty International had
reported in 1988 that they were said to have been executed.

Amnesty International’'s appeals: falling on deaf ears

Over the years Amnesty International has repeatedly pressed the Iraqi Government to stop extrajudicial
executions, torture, the use of the death penalty and other human rights violations and to clarify the fate of
the "disappeared". Many Amnesty International members around the world have sent appeals, and trade
unions, religious groups, many members of the public, and some governments have lent their support.
These appeals have been consistently rebuffed by the Iragi authorities through misinformation and
blanket denials.

Only once, in 1983, was Amnesty International able to send a high-level delegation to Iraq for talks with
the government. The visit was unproductive. No information of significance was obtained by Amnesty
International; the government did not respond positively to any of Amnesty International's concerns; while
the fact that Amnesty International visited Iraq was cited repeatedly by the government in later years as
proof of its supposed openness.

Since 1985, Amnesty International's public profile on Iraq has gradually increased in line with the
deterioration in the human rights situation in the country. Major documents were issued on matters such
as torture (1985), the death penalty (1987), and human rights violations against children (1989). Amnesty



International members around the world sent appeals to the Iraqgi authorities and sought to publicize the
organization's concerns.

Although these efforts helped to raise public awareness outside the country, this was small comfort to
those at the receiving end of human rights abuses in Iraq. The problem did not lie in the lack of effort on
Amnesty International's part: it was simply that the odds stacked up against it were too high.

In its work for human rights in Iraq, Amnesty International was facing a government that continued to
sanction atrocities as a matter of policy. It was facing an apathetic United Nations (UN) that failed,
through any of its machinery, to issue a single statement criticizing or condemning Iraq prior to 2 August
1990. It was facing a multitude of states whose perceived geo-political interests at the time did not
accommodate any intervention with Iraq on human rights issues. During the Iran-Iraq war, the United
States of America (USA) and other major Western powers, as well as their Arab allies (the Gulf States in
particular), deemed it imperative to continue supporting Iraq for a variety of reasons, most important of
which was to contain the spread of what they perceived as Islamic fundamentalism emanating from Iran.
In addition, Iraq remained a lucrative market for the arms industry (as did Iran). After the cessation of
hostilities in July 1988, there were prospects of investment to look forward to. The benefits of rebuilding a
shattered economy were too great to resist, and the human rights factor was submerged by such
considerations.

Attitudes changed after the invasion of Kuwait, when Amnesty International was suddenly inundated with
inquiries and requests relating to the nature of the Iraqgi regime and the human rights violations it had
committed. This newly-found interest in human rights did not last long, however, as evidenced by the
absence of a human rights component in the UN-sponsored cease-fire agreement of April 1991, as well
as in the subsequent Memorandum of Understanding negotiated between the UN and the Iraqi
Government. Furthermore, as the international community stood by while thousands of Iraqi civilians
were being killed by their government's helicopter gunships as they fled towards Iran and Turkey in the
aftermath of the uprising which followed the cease-fire, it was clear that human rights considerations had
once again sunk to the bottom of the international agenda, and with remarkable speed.

The UN Commission on Human Rights: calls for action
repulsed

Amnesty International has also tried to draw attention to Iragi human rights violations at the UN and other
intergovernmental organizations. Since 1986 Amnesty International's concerns in Irag have been
repeatedly mentioned in oral statements at the annual sessions of the UN Commission on Human Rights
and its Sub-Commission on Prevention of Discrimination and Protection of Minorities, but with little

result.””

e At the 1986 session of the Commission on Human Rights, Amnesty International decried arbitrary
arrests, torture and executions in Iraq. The statement caused a stir at the Commission and received
some attention in the news media, but the Commission did not take any action.

e At the 1988 session of the Commission on Human Rights, Amnesty International drew attention to mass
extrajudicial executions in Iraq. The statement was delivered two weeks before the Halabja killings. No
action was taken by the Commission.

e At the 1988 session of the Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Amnesty International drew attention to extrajudicial executions perpetrated over the previous
18 months, including specific instances of mass killings of detainees and unarmed civilians by firing squad
as well as the use of chemical weapons against civilians. The statement cited several chemical attacks,
beginning in April 1987 and culminating in the Halabja killings.



What was unusual about this statement was that it expressed concern not only about past human rights
violations but also about further violations which might be perpetrated if no action was taken. This point
was prompted by fears that once Iraq's war with Iran had ended, the Iragi Government might turn its full
attention to its opponents at home. Amnesty International warned of further chemical weapons attacks
and urged the Sub-Commission in the strongest terms to take action. However, the Sub-Commission did
not do so.

Exercising his right of reply, the Iragi member of the Sub-Commission said he failed to see how Amnesty
International could "predict" what might happen in the future. Even as he spoke, the Iraqi Government
had already launched another chemical weapons offensive in the north, reaching a peak at the end of
August and in early September. Some 57,000 Kurds fled across the border into Turkey, while hundreds of
others perished.

e At the 1989 session of the Commission on Human Rights, Amnesty International again cited
"disappearances" and extrajudicial executions in Iraq. A few days earlier, Amnesty International had
published a report detailing human rights violations against children in Iraq, including "disappearances"
and killings. Because of the emotive subject of the report, which included photographs, testimonies and
lists of victims, it received extensive coverage in the news media and substantially increased the pressure
on the Commission to take action on Iraq.

During the debate in the Commission, many government delegations and non-governmental
organisations expressed serious concern about human rights in Iraq. A resolution was drafted, supported
by eleven UN member states, calling for the appointment of a Special Rapporteur to study Iraq's human
rights record. The proposal failed, while at the same time Iraq was dropped from scrutiny under the
confidential "1503 procedure" (see Chapter 12) by which the UN examines evidence of a consistent
pattern of gross violations of human rights in a given country.

In response, Amnesty International took the unusual step of publicly criticizing the Commission on Human
Rights for its failure to act. In a statement to the press, Amnesty International said that "the Commission's
decision seemed irreconcilable with a genuine commitment to bring a halt to human rights violations in
Irag" and that the Commission had effectively "sent a signal to victims of abuse and their families that
certain human rights situations might be immune from UN concern."

e At the 1989 session of the Sub-Commission, Amnesty International again drew attention to
"disappearances" in Iraq. The Iraqi delegate attending the Sub-Commission dismissed Amnesty
International's claims as fabrications and emphasized his government's supposed "willingness to
cooperate with Amnesty International." In addition, the (governmental) Iragi Human Rights Commission
invited the members of the Sub-Commission to visit Iraq. This move effectively deferred any proposed
action by the Sub-Commission.

e At the 1990 session of the Commission on Human Rights, Iraq was one of six countries highlighted in a
statement by Amnesty International on extrajudicial executions and the failure of governments to bring
perpetrators to justice. The debate at this session was again dominated by Iraq's invitation to Sub-
Commission members. No action was taken by the Commission.

e The next session of the Sub-Commission began in August 1990, just four days after the Iraqi invasion of
Kuwait. Four members of the Sub-Commission who had accepted the Iragi Government's invitation to
visit Iraq reported back on their findings, but at that juncture it was too little, too late. Iraqg's international
isolation in the aftermath of the Kuwait invasion dominated the debate, and was clearly of paramount
importance in securing the adoption of a resolution recommending that the Commission on Human Rights
consider the appointment of a Special Rapporteur on Iraq.

e In 1991 the Commission on Human Rights adopted the Sub-Commission's recommendation and finally
agreed to appoint a Special Rapporteur. This decision was made possible by a very changed political
climate. Government delegations were vocal in their condemnation of Iraq, although the focus was
mainly on human rights violations in Iragi-occupied Kuwait. Amnesty International and other non-



governmental organizations sought to redress the balance by reminding the Commission of similar
violations perpetrated in Iraq over many years.

e At the 1991 session of the Sub-Commission, Amnesty International said that steps were urgently
needed to protect Kurds, Arab Shi'a Muslims and others at risk of further human rights violations. This
point was taken up in a resolution adopted by the Sub-Commission which expressed grave concern at the
"flagrant and massive violations of human rights" in Iraq, specifically mentioning the Kurdish and Shi‘a

Arab populations.”

The lack of UN action on Iraq before 1990 can be attributed to the skilful behind-the-scenes efforts of Iraq
and the inclination of the majority of governments to put supposed national interest above international
human rights concerns. Amnesty International and other non-governmental organizations had urged
sympathetic member states to sponsor resolutions on human rights violations in Iraq, and several draft
resolutions were introduced at various sessions of the Commission and the Sub-Commission. Until the
invasion of Kuwait, Iraq was always able to ensure their defeat through procedural motions not to take a
vote on the substantive resolutions, which were introduced by friendly member states, Jordan and
Morocco in particular.! By the time of the 1990 session of the Commission on Human Rights, no friendly
state was willing to do this, and Iraq was forced to introduce the motion itself.

It is also worth noting that, despite Iraq's apparent non-susceptibility to pressure of this kind, it always
tried to reconcile the commission of atrocities at home with the maintenance of a "reasonable" image
abroad. To ensure that action would be blocked, Irag's delegates at the UN engaged in intense lobbying
behind the scenes, trading votes with other member states who were under scrutiny for human rights
violations. At the 1988 Sub-Commission session, the Iraqgi representatives even asked Amnesty
International to withdraw its statement (after it had been delivered), adding that their information
suggested that Amnesty International was "in league with the Iraqi opposition at the highest level in order
to overthrow the government".

Amnesty International's proposal for on-site human
rights monitoring

Amnesty International's efforts to raise its concerns in the UN were not limited to those UN bodies which
traditionally deal with human rights. On 8 September 1988 Amnesty International made an
unprecedented appeal to the UN Security Council to act immediately to stop the massacre of Kurdish
citizens by Iraqi forces. The appeal was prompted by a drastic deterioration in the human rights situation
in Iraq, with thousands of Kurds killed in chemical weapons attacks, coupled with a sense of frustration at
the failure of the UN Sub-Commission to act, despite Amnesty International's strong statement to the Sub-
Commission in August.

Amnesty International's initiative was widely covered by the news media. It succeeded in re-focusing
world attention on the plight of the Kurds, but the interest waned soon thereafter. Several Security
Council members responded to Amnesty International, stressing their concern about human rights in Iraq
but stopping short of saying they would take the matter further. The UN Secretary-General asked to
send a team to Iraq to investigate reports of the use of chemical weapons, but Iraq's summary rejection of
the proposal put an end to the matter.

In July 1991, in another unprecedented move, Amnesty International publicly called on the UN to
establish an international on-site monitoring operation in Iraq to prevent further torture, killings and other
abuses by government forces. It recommended that the special UN operation should be empowered to
investigate abuses, ensure protection for victims and work with the government to help enforce
international standards for the protection of human rights. Its powers were to include visiting detention
centres, interviewing political prisoners and observing trials.



Amnesty International's proposal was sent to the UN Secretary-General. Advance copies were also sent
to permanent and non-permanent members of the UN Security Council.*"

The response was not encouraging. The Secretary-General wrote to Amnesty International reaffirming
his concern about the situation in Iraq but saying that the proposal should more appropriately be dealt
with by the UN Centre for Human Rights in Geneva.

Amnesty International also approached the UN Secretary-General's Executive Delegate, Prince
Sadruddin Aga Khan, who had been responsible for negotiating the UN's April 1991 Memorandum of
Understanding with the Iraqi Government. This agreement concerned the provision of humanitarian
assistance and relief, in particular to displaced persons and returnees, and the setting up of UN sub-
offices and Humanitarian Centres (UNHUCSs) in Irag. An integral part of the agreement was the
deployment of a UN Guard contingent of 500 guards, to be assigned as needed to transit centres and
UNHUCs. Amnesty International asked Prince Sadruddin and his aides to discuss the extent to which
monitoring of the human rights situation was being carried out by this operation or could be incorporated
in it. Amnesty International also recommended that the humanitarian assistance being provided should
be extended to Iraq's prison population, where it was much needed.

Again, the response was not encouraging. In the face of Irag's belligerent attitude to all things emanating
from the UN, the sense was that nothing could be done on strictly human rights issues through the
Memorandum of Understanding. Even so, it is likely that the presence of UN and international non-
governmental organization personnel in Iraq helped prevent a massive deterioration in human rights after
the crushing of the mass uprising in the spring of 1991.

As Amnesty International pressed for UN action on human rights in the second half of 1991, it became
clear that the political climate, hostile to Iraq after the invasion of Kuwait, had once more changed. Those
who found Amnesty International's human rights monitoring proposal not feasible were correct in saying
that the political will to follow it through did not exist. In fact it had never existed with regard to action on
strictly human rights issues. Hence, as mentioned earlier in this chapter, the absence of a human rights
component in either the cease-fire agreement reached after the ground war or the Memorandum of
Understanding.

In 1992 the UN Special Rapporteur on Irag, who had visited the country in January, submitted his report
to the Commission on Human Rights. Given the limited time and resources of his operation, his efforts

were commendable. His recommendations echoed Amnesty International's proposal for on-site human
rights monitoring. The Special Rapporteur recommended

"...that the Commission on Human Rights, confronted with such an intolerable situation, does not confine
itself to condemnation alone. In his view, this exceptionally grave situation demands an exceptional
response - a response that would have to be considered as disproportionate in most other cases of
human rights violations. Specifically, the Special Rapporteur recommends the sending to Iraq of a team of
human rights monitors who would remain in Iraq until the human rights situation had drastically improved
and who should be able to: (i) move freely in any part of Iraq; (ii) investigate information concerning
alleged violations of human rights; (iii) visit, without prior notification and at the time of their choosing,

places where persons are deprived of their liberty; and (iv) observe trials and court proceedings."Viii

Even though the Special Rapporteur urged "that no effort be spared to ensure that the monitoring system
comes into being as soon as possible"*, the Commission did not act on this recommendation in 1992. In
1993, however, it adopted a resolution on Irag (number 1993/74) requesting the UN Secretary-General to
send human rights monitors "to such locations as would facilitate improved information flows and
assessment” - nearly two years after Amnesty International had made the proposal. The monitoring
operation had not been established as of the time of the present report.

It should be mentioned, finally, that Amnesty International's European sections have done considerable
work over the years to raise human rights violations in Iraq at the level of the European Community (EC,



now known as the European Union). The European Parliament, the parliamentary body of the EC, has
normally been less reticent than the UN in condemning Iraq's human rights record. A number of the
resolutions adopted by it were based on information provided by Amnesty International. Apart from
sending a European Parliament delegation to southern Turkey to investigate allegations of the use of
chemical weapons against Iragi Kurds in the 1988 offensive, these resolutions did not usually lead to
action on the part of EC member states. However, at a time when a "conspiracy of silence" about the
human rights situation in Iraq prevailed, these public statements at the European level had rather more
value than the dozen or so resolutions adopted by the UN Security Council after 2 August 1990.



Chapter 2. Sri Lanka: "Disappearance" and murder as techniques of counter-insurgency

"Disappearances" and political killings had reached tragic proportions in Sri Lanka by the late 1980s, after
several years of increasing numbers of people falling victim to these gross violations of human rights. In
the northeastern part of the country, government forces confronting an armed Tamil separatist movement
evolved tactics of "disappearance"” and political killings to sow terror and avoid accountability. In the
south, where the security forces sought to suppress an armed insurgency within the majority Sinhalese
community, tens of thousands of people are believed to have been murdered under the cover of
"disappearance" between 1987 and 1990.

Resort by government security forces to widespread extrajudicial executions and "disappearances” in
confronting armed opposition is not new in Sri Lanka. But in recent years such violations escalated
almost beyond measure, and armed opposition has intensified. Over the years, a progression is evident
from the blatant commission of these violations by uniformed personnel to more sophisticated, systematic
methods that provided a means of covering up far more widespread abuse of human rights.

Unlike Iraq (see Chapter 1), where the repression over the years has been so pervasive that no
expression of democratic opposition was possible, Sri Lanka has retained a system of parliamentary
democracy throughout the troubles of the 1980s and 1990s. Its normal legal system contains safeguards
which should prevent "disappearances" and extrajudicial executions, but these provisions have been
undermined by the fact that the country has been under an almost continuous state of emergency since
May 1983. Official emergency measures override the safeguards contained in the normal law and have
granted sweeping powers to the security forces. In addition, there has been blatant intimidation of
lawyers, relatives and others attempting to take remedial action.

The massive spate of "disappearances" and extrajudicial executions in the south in the late 1980s were
illegal and clandestine elements of a counter-insurgency campaign which many in government appear to
believe to have been necessary and effective. In 1990 the violence by the armed opposition in the south
subsided. The insurgent leaders, together with many thousands of other people, had been wiped out. In
the northeast, however, the campaign against Tamil separatists has been markedly unsuccessful. Far
from the number of armed separatists falling over the years, the government has lost control of large
areas entirely and the main separatist movement, the Liberation Tigers of Tamil Eelam (LTTE), has grown
from a small group of armed men in the late 1970s to a fighting force of many thousands of men and
women.

The emergence of killings and "disappearances”

In northeastern Sri Lanka, where most people belong to the Tamil minority, Tamil separatists have fought
since the late 1970s for secession from the Sinhalese-dominated state. Conflict escalated in mid-1983
after Tamil separatists in the north ambushed and killed 13 government soldiers. There was a wave of
retaliatory violence against Tamil people living in the south, and in the north security forces were reported
to be killing unarmed Tamil civilians at random, apparently in retaliation for the deaths of their colleagues.
Over the next years, further reprisal killings were committed by army and police officers after members of
their own forces had been killed by Tamil militants. The reprisal killings were committed openly by men in
uniform; "disappearances" were almost unknown at first.

One response of the government forces to the activities of armed Tamil groups was to arrest many young
Tamil men. Some were released within a few weeks, and although relatives were not normally informed
where the arrested person was being held, many families were able to establish their arrested relatives'
whereabouts. However, by late 1984 a new tactic of the security forces was evident: in an increasing
number of cases where a person had been arrested by the security forces in front of witnesses, those
forces denied holding the prisoner and their relatives were never able to establish their whereabouts.
Whole groups of young men, who had been arrested together, simply "disappeared".



This new tactic of "disappearance" developed in Sri Lanka soon after the creation of a new police
commando unit, the Special Task Force (STF). Members of this unit, as well as members of the army,
were frequently seen taking into custody young men who then "disappeared". Testimony after testimony
by witnesses described how the "disappeared” had been rounded up in groups by the army or the STF
and taken away. Less frequently police, air force and navy personnel were described as the arresting
authority.

Testimonies from released prisoners described the torture and killing of many prisoners in army or STF
detention camps, and the secret disposal of bodies, often by burning. "Disappearance" appeared to be
used for two purposes: it facilitated torture without accountability, and it concealed the killing of prisoners.

In the northeast the number who have "disappeared" or been extrajudicially executed to date runs into the
thousands. From 1984 to mid-1987, Amnesty International recorded over 680 "disappearances" in the
northeast. From mid-1987 to March 1990 the Indian Peace Keeping Force (IPKF) was responsible for the
security of the northeast under the terms of the Indo-Sri Lanka Accord. During this period Amnesty
International recorded 43 "disappearances" there for which the IPKF were believed responsible. After
armed conflict resumed between government forces and the LTTE in the northeast in June 1990, the
numbers reported to have "disappeared" or been extrajudicially executed reached thousands within
months.

After the IPKF took control of the northeast in mid-1987, the Sri Lanka army and the STF were
redeployed in the south, where the government was increasingly concerned about mobilization by the
Janatha Vimukthi Peramuna (JVP), People's Liberation Front, a Sinhalese militant party. The accord
between the governments of India and Sri Lanka - which provided for some devolution of power to
provincial councils and brought the IPKF to the northeast - provided new momentum for the JVP, which
had for years expressed a fear of Indian imperialism. The JVP began to target for assassination
members of the ruling party, members of leftist parties which had supported the accord, members of the
security forces and others, including relatives of targeted individuals. As their campaign of terror
gradually mounted, they were able to command widespread strikes and stoppages, enforced by threats to
kill those who refused to obey the strike call.

It was in this context that tactics of counter-terror, mirroring those of the JVP, were increasingly used by
the security forces and other groups aligned with the government, and that there was such a massive rise
in the numbers of extrajudicial executions and "disappearances". As the number of reported
"disappearances" soared, bodies - mutilated or burned beyond recognition - began to be dumped in
public places, by roadsides, in cemeteries or in rivers, or burned on pyres of rubber tyres. Some of these
bodies may have been those of the "disappeared", but their identities usually could not be established.

Plainclothes pro-government "death squads" appeared under various names, echoing the JVP in issuing
death threats to individuals and putting up threatening posters in public places. Like the JVP, they
sometimes placed posters by dead bodies, claiming responsibility for the deaths of those whose bodies
were dumped.

The government consistently claimed these groups were "pro-government vigilantes" over whom they had
no control, and some of the killings were attributed to the JVP. But gradually evidence emerged indicating
that, in many cases, the perpetrators were police or military personnel operating in civilian dress.

In addition, the government decided to distribute weapons to a range of civilian groups - including home
guards, bodyguards for politicians, as well as members of militant groups with no more than a common
enemy to link them to the government - to fight at one remove from direct governmental responsibility.
The government provided no measures to ensure adequate control over these forces, and it has failed to
hold members of these groups accountable for abuses they have committed. Such proxy forces have
thus had much the same degree of immunity from prosecution as that enjoyed by the regular forces of the
military and police with which they collaborated.



As in the northeast, many of the southern "disappeared" must be presumed to have been killed in
custody. However, whereas in the northeast bodies of the victims were rarely found in the period from
1983 to 1987, in the south unidentifiable bodies, and sometimes severed limbs or heads, were regularly
displayed in public as part of the campaign of counter-terror. This pattern of mutilation and display,
together with the use of plainclothes squads, was transferred to the east when the military returned there
from the south after the resumption of hostilities between the government and the LTTE in June 1990.

A staggering number of people were extrajudicially executed or have "disappeared". Tens of thousands -
just how many tens of thousands is not known - "disappeared" in the south between 1987 and 1990,
almost certainly the victims of extrajudicial execution, while others are known victims of extrajudicial
execution. This period of violence was the most extreme in Sri Lanka's 20th-century history to date, and it
was in this period that the so-called vigilante groups appeared. Since June 1990, however, when direct
conflict resumed between Sri Lanka government forces and the LTTE over 3,000 people are estimated to
have "disappeared", as practices of government forces in the south between 1987 and 1990 were
transferred to the east in the initial months of the fighting.

The destruction of domestic safeguards and remedies

Over the years a climate of impunity appeared to develop within the security forces, reinforced by the fact
that the government took no action to make security forces personnel accountable for human rights
violations. Normal legal safeguards to protect against "disappearances" and extrajudicial executions
were eroded by the granting of special powers to the security forces, and many victims and their relatives
who attempted to seek redress found themselves intimidated. The government appeared unwilling to
prosecute members of the security forces responsible for gross human rights violations, even after an

inquiry had been held,* and introduced indemnity legislation.

In the face of armed opposition by Tamil secessionists in the late 1970s the Government of Sri Lanka
gave extraordinary powers to the security forces. The Prevention of Terrorism Act (PTA) was introduced
in July 1979, initially for a period of three years. It was later amended and incorporated into the normal
law of Sri Lanka. In addition, a nationwide state of emergency has been in force since 18 May 1983,
apart from nearly six months (January to June 1989) when it was lifted by President Ranasinghe
Premadasa following his election as President. During a declared state of emergency, which has to be
renewed monthly by parliament, the Emergency (Miscellaneous Provisions and Powers) Regulations are
in force. These regulations are issued by the President under the Public Security Ordinance.

Both the PTA and the Emergency Regulations give the security forces wide powers to arrest suspected
opponents of the government and detain them incommunicado and without charge or trial for long periods
- conditions which provide a ready context for deaths in custody, "disappearance" and torture. Many
thousands of people have been detained under these provisions. During some periods, Emergency
Regulations have also been issued to permit the security forces to dispose of bodies without post-mortem
or inquest, thereby enabling them even more readily to cover up their commission of deliberate and
unlawful killings. Even when this provision has not been in force, the regulations have provided a special,
secret inquest procedure which could be used to facilitate the cover-up of deliberate killings in custody.

The government's willingness to condone the actions of the security forces and government officials, even
when they have committed gross abuses, was underlined in December 1988 when the Indemnity
(Amendment) Act was passed days before a presidential election was to take place. This act gives
immunity from prosecution to all members of the security forces, members of the government and
government servants involved in enforcing law and order between 1 August 1977 and 16 December 1988
provided that their actions were carried out "in good faith" and in the public interest. The act also
indemnifies any other person who can use the defence that he or she acted "in good faith" under the
authority of a government official during this period.

The government's failure to prosecute members of the security forces responsible for human rights



violations has contributed to a climate of impunity. Amnesty International does not know of a single case
in which a member of the security forces was prosecuted for human rights violations committed in the
northeast in the 1980s. In the south after mid-1987, a few cases of torture and extrajudicial execution
received widespread publicity and provoked a public outcry; investigations were held and the alleged
perpetrators prosecuted, but none of these cases has yet reached a conviction for murder. One of these
trials - for the killing of a schoolboy in Teldeniya in June 1989 - was discontinued, and the charges
withdrawn, after witnesses failed to appear for the prosecution. Material collected by Amnesty
International indicates that they had been murdered or threatened with death if they gave evidence, but
no official investigation was held to establish why they failed to appear in court. Only after the
international community began to put more pressure on Sri Lanka for its human rights record did the
government institute an independent Commission of Inquiry into a massacre by soldiers at
Kokkadichcholai in the east in June 1991 - the first inquiry of its kind ever held in Sri Lanka. A military
tribunal found the commanding officer guilty of failure to control his troops and illegal disposal of the
bodies, and he was dismissed from service. The other 19 soldiers under trial were acquitted. At the time
of writing, 23 soldiers had been charged for murdering villagers at Mailanthanai in August 1992, and were
being tried by a civilian court. However, the case had been moved to a court some distance from where
the killings took place, making it very hard for witnesses to attend.

Victims and their relatives have faced enormous difficulties in seeking redress. No effective legal remedy
exists to trace a person who has "disappeared". Hundreds of relatives have filed habeas corpus petitions
in attempts to trace "disappeared" prisoners, but the procedure has proved slow and ineffective. Lawyers
and witnesses in these cases began to be murdered or threatened with death in 1989, and access to
habeas corpus was effectively closed for many months as lawyers were reluctant to risk taking on such
cases.

During the purge of the JVP in the south, the government appeared to become more directly involved in
security forces strategies. Some "death squads" were apparently associated with senior members of the
ruling party, for example. In the south, the subversive threat came from within the majority community
itself: it was close to home and threatened the lives of ruling party politicians and their families. The Tamil
separatists, in contrast, did not pose so direct a threat as the JVP to the continuing power of the
government and to the lives of ruling party politicians and their families. Similarly, families of members of
the security forces came under threat from the JVP.

It was in this context that the government and its security council appears to have encouraged counter-
terrorism - state terror to fight opposition terror - as the way to destroy the JVP. There were different
phases, with "political" as against "military" approaches predominating at different times. Emergency law
was already in place to be applied, and extended, in this new situation.

The fact that such unprecedented numbers of people were victims of "disappearance" and extrajudicial
execution in the south between 1987 and 1990 carries various implications, both for the domestic
response to the tragedy and for the response of international agencies. Local and international human
rights organizations have been overwhelmed by the numbers involved: thorough documentation of the full
number of individual cases has so far proved impossible, although details have been recorded in
thousands of cases. Pressing for accountability also becomes problematic: what kind of investigation is
sought? How can the fate of so many individuals be clarified in practice? And from the government's
point of view, the sheer scale of abuse increases the necessity for impunity to be maintained for acts
committed in this period, both because such a large proportion of the security apparatus is likely to be
implicated and because politicians themselves may be implicated. Indeed, when Amnesty International
submitted 32 recommendations for human rights safeguards to the Sri Lankan Government in 1991, the
two which the government rejected were both concerned with impunity: the government refused to permit
a Presidential Commission of Inquiry into Involuntary Removals to investigate "disappearances" which

occurred before 11 January 1991, and it refused to repeal the Indemnity Act.™

Violence by the armed opposition and human rights



The context of armed opposition has been crucial in both the northeast and the south. It has provided the
government with a rhetorical claim of justification for "excesses in defence of democracy"; it has allowed
confusion to be sown over issues of responsibility, particularly within the international community and the
media; it has posed problems for local and international human rights organizations, who have been
accused of supporting terrorism and of bias when they seek to uphold governmental responsibility under
international human rights law.

Violence by the armed opposition has intensified over the years. In the north in the late 1970s and early
1980s, Tamil militants tended to attack a limited range of state targets, as well as other Tamils whom they
considered "traitors" by standing as candidates for, or publicly supporting, the ruling party. More
generalized attacks against civilian targets by the militants - bombs at bus stands, for example, or attacks
on Sinhalese or Muslim communities - came in later years. As the security forces reacted with repressive
measures against the Tamil population in general in certain areas, their acts seemed to create more and
more of the militants they were ostensibly intended to suppress.

The LTTE were not the only group of armed Tamil separatists at this time: during the 1980s several
militant groups formed, with splits and factions developing, and alliances between them changing.
Although they were often thought of collectively from the outside as "Tamil Tigers" or Tamil separatists,
hostility between certain groups was intense at times. Abuses committed by Tamil militants within the
Tamil community - torture of prisoners from rival militant groups, for example, or as disciplinary action
within a group - remained closed to public view.

Today, now that one group - the LTTE - has excluded almost all expression of dissent within the area it
controls, and has been publicly exposed as guilty of grave abuses of human rights, a small group of
concerned Tamils have asked whether this situation might have been prevented if the international human
rights community had begun to address abuse by the LTTE earlier. Local human rights workers who had
carefully documented "disappearances" and extrajudicial executions by government forces remained
silent about abuse within the Tamil community, perhaps sometimes because it would have been too
dangerous for them to speak out, but also, according to some, because of fear of tarnishing their
community's international image and cause.

In the south, too, the repressive tactics of the security forces may have encouraged the growth of armed
militancy for a time. Certainly the JVP, like the LTTE, campaigned on human rights issues, citing the
brutality of government forces in support of its anti-governmental stance.

There are several significant differences between the LTTE and the JVP which have implications both for
the nature of the government's response to them, as already described, and for human rights
organizations which seek to address their abuses. The LTTE is a secessionist movement: it does not
seek to overthrow the Colombo government, but to create a separate state structure within a defined area
of the country. The JVP, on the other hand, was "the enemy within", originating inside the majority
Sinhalese population and seeking to overthrow the government and take power itself.

Unlike the LTTE, the JVP did not have strong international connections. With many thousands of Tamils
living abroad, the LTTE has "front" organizations - promoting Tamil culture, lobbying on human rights
issues and other themes, as well as providing funds - in several parts of the world. The JVP had no
equivalent to this international Tamil lobby. It appears to have been a remarkably self-contained, local
organization, armed largely with weaponry it seized itself. Although it brought the country's economy to a
standstill at times, it did not reach a point where it sought international recognition for its cause or for its
legitimacy.

The international response

Despite the evident intensification of human rights violations in Sri Lanka during the 1980s, the



international community was slow to take action on the matter. To highlight the emergence of a new
pattern of abuse, in September 1986 Amnesty International launched an international campaign calling
attention to the "disappearance" of Tamil youths in the northeast. In March 1987 the UN Commission on
Human Rights adopted a weak resolution on Sri Lanka calling on all parties to renounce violence,
observe humanitarian norms and reach a negotiated settlement, shortly before the situation in the
northeast was dramatically changed by the arrival of the IPKF.

No effective preventive action was taken internationally while tens of thousands of youths in southern Sri
Lanka were being killed or "disappearing” in 1989 and 1990. Most concerned foreign ministries appeared
to prefer quiet diplomacy to public condemnation in this period, and motions on Sri Lanka failed to gain
adequate support in UN bodies. But after the events in the south, at least, when the massive and
unprecedented scale of gross governmental abuse became clear and some of the webs of official
misinformation had been swept aside, the European Parliament, Western aid donor countries and others
were stirred to public denunciation. Western donor countries threatened to withdraw aid on human rights
grounds, and this threat in particular has prompted the government to institute various inquiries and
procedures concerned with human rights protection. However, the period of greatest abuse remains
excluded from the scope of any inquiry so far, and most of the trials and inquiries that are in progress
(some after several years) have not reached final conclusions.

During 1989 and 1990, and culminating in another international campaign in September 1990, Amnesty
International constantly sought to publicize the intensified human rights violations in the south. For the
first time in Sri Lanka, thousands of "disappearances" and extrajudicial executions were being committed
by people in civilian dress whom the government falsely claimed to be either "vigilantes" outside their
control or members of the JVP. As noted, these so-called vigilantes imitated methods of the JVP and
aimed to create a climate of terror to counter the terror the JVP.

Amnesty International's statements and appeals in this period provoked an angry, confrontational
response from the government. The Minister of State for Defence accused Amnesty International of
being a "terrorist organization", biased against governments and advancing the cause of terrorists. As
time went by, confrontation, denial and a refusal to enter into any dialogue gradually gave way to a more
conciliatory position as international opinion mobilised around human rights matters. Particularly because
of its linkage to aid, the Sri Lankan authorities recognized that they had to address human rights in some
visible way.

This recognition, however, has not been made without continued expressions of grievance. Within the
country the debate on human rights remains highly politicized. The linkage of human rights with aid has
provoked complaint in Sri Lanka, as elsewhere, of neo-colonialism and interference in the country's
internal affairs, and the former President Premadasa repeatedly stated his commitment to "poverty
alleviation" over and above civil and political rights.

Since the period of greatest abuse in the south, the problem remains of pressing for accountability after
the event. The observance of international human rights law depends upon governments upholding
human rights standards and providing remedies when violations have been committed. The difficulties of
calling to account a government which appears to believe that its actions were justified and necessary are
obvious. So far there has been no movement towards redress for the past - for victims of violations in the
northeast over the past decade and in the south more recently. Continuing vigilance and action by the
international community may be necessary to ensure that steps the government takes with regard to
human rights protection for the future are effectively implemented, and are not permitted to exist merely
on paper.

The government's response to international pressure has included a signal to the security forces that
restraint is required, and a new acknowledgment that gross violations had indeed been committed by
government forces. First, in late 1989, the International Committee of the Red Cross (ICRC) was granted
access to the country. Then invitations were issued to the UN Working Group on Enforced or Involuntary
Disappearances ("Working Group on Disappearances") and to the UN Special Rapporteur on summary or

arbitrary executions™'. In March 1991 Amnesty International was able to visit Sri Lanka for the first time



since 1982, and in December 1991 the government announced its acceptance of 30 out of 32
recommendations for human rights protection offered by the organization. By November 1992, however,
when Amnesty International visited again to assess the implementation of the recommendations, very few
of them had been implemented, and arrests followed by "disappearance" continued to be reported from
the east, in particular, although the overall level of "disappearances" was reduced considerably from the

previous year*.

Despite these developments there remains a need for caution in assessing the effect of international
pressure on the human rights situation. The situation has certainly improved - but it must be remembered
that an appalling record set the baseline for improvement, and the numbers of extrajudicial executions
and "disappearances" which continued to be reported in 1992 would be considered high in many other
countries. In such situations, where there is clear sensitivity to international opinion, the risk is that a
government will create mechanisms ostensibly designed to protect human rights as a palliative to what it
sees as an international public relations problem, without making underlying structural, institutional or
policy changes which address the causes of human rights violations. In Sri Lanka, the government still
has to demonstrate that it is genuinely committed to human rights protection by ensuring that the
safeguards it has said it will introduce are implemented in practice, and by fully acknowledging and
providing redress for past abuses.



Chapter 3. Colombia: Strategies for evading accountability

Clandestine military units operating as "death squads" made their first recorded appearance in Colombia
in 1978. Coinciding with the emergence of the "death squads" the numbers of political prisoners began to
decline while the numbers of recorded "disappearances" and extrajudicial executions increased
significantly throughout the 1980s. Extrajudicial executions reached a peak of 3,500 in 1988 and have
been perpetrated at a rate of over 1,500 per year since then. Over 1,500 people are believed to have
"disappeared" after detention between 1978 and 1992.

Moving beyond the task of fighting to defeat armed opposition groups by legitimate means, the armed
forces engaged secretly in the physical elimination of members of a wide spectrum of the legal political
opposition and other non-combatant civilians in areas of guerrilla activity. In so doing, they evolved a
series of techniques to avoid accountability for their illegal and criminal acts.

Like Sri Lanka, Colombia has remained a formal democracy throughout the 1980s and 1990s. Individuals
in the judiciary and the executive and legislative branches of the government have at times acted with
independence and initiative in trying to counter the abuses perpetrated by the security forces, but their
efforts overall have fallen considerably short of stopping the killings and "disappearances". At the same
time, the government has abetted the armed forces by presenting the Colombian situation to the world in
ways intended to deflect international criticism. Until sufficient political will is created in the government to
confront and control the actions of the security forces, "disappearances" and political killings are certain to
continue.

The rise of assassinations and "disappearances” and
the proliferation of "death squads” and paramilitary
organizations

In 1978 shadowy "death squads" made their first recorded appearance in Colombia, threatening lawyers
of political prisoners and members of the Supreme Court who gave dissenting opinions against the anti-
terrorist Security Statute enacted in 1978. From 1980, as the number of political detainees began to
decline, Amnesty International received increasing reports of torture and killing of peasant farmers in
conflict zones by Colombian army counter-insurgency forces and paramilitary groups working with them,
and there was a significant rise in "disappearances".

In 1982 most political prisoners were freed under a general amnesty. Coinciding with the freeing of
political prisoners, there was a marked upsurge in the number of incidents in which members of political
opposition groups, trade unions, and former political prisoners were seized and killed in operations
attributed by the security services to supposedly independent "death squads".

After the government embarked on a peace process, culminating in a cease-fire in 1984 with all but one
of the major guerrilla movements, the correlation between the declining numbers of political prisoners and
increasing numbers of extrajudicial executions and "disappearances" became even more apparent.
Resistance to a political solution to the civil conflict was strong within the military, and military officers
expressed frustration at the suspension in 1982 of their power to try political prisoners in military courts.
While the number of political suspects detained by the army and turned over to the civilian courts
remained low, the number of "disappearances" and political killings attributed to phantom "death squads"
grew dramatically. Certain left-wing political movements were selected for a campaign of elimination, and

many of their members were targeted and killed even before the peace process ended in late 1985.*"

For such covert and illegal activities to be successful, a means had to be devised by which the army could
not be held accountable for its actions. This means was the creation of the supposedly independent



"death squads" whose appearance and proliferation coincided with the dramatic increase in
"disappearances" and extrajudicial executions in the early 1980's. By 1982 abuses attributed to the "death
squad" known as Muerte a Secuestradores (MAS), Death to Kidnappers, had spread throughout the
country. Although military spokespersons claimed that MAS was an independent group created by the
criminal underworld to combat left-wing guerrillas, an investigation by the Colombian Procurator General
in 1983 found that 59 serving members of the armed forces had been actively involved in incidents
attributed to MAS. In a report to Congress in 1986 the Procurator General referred to MAS as "an
authentic paramilitary movement" and said that military officers used it to "do unofficially what cannot be
done officially".

In 1987 the Colombian Interior Minister, César Gaviria, who became President in 1990, revealed to
Congress the existence of some 140 paramilitary organizations operating in the country. The origin of
many of these can be traced to the civilian "self-defence" squads created by the Colombian armed forces
to act as auxiliaries to the regular armed forces in counter-insurgency operations. Army brigade
commanders and intelligence units attached to brigades and battalions in conflict areas recruited, armed,
trained and supported paramilitary "self-defence" squads, while large landowners, industrialists and, later,
drug-traffickers lent them economic support.

A legal basis for the formation of paramilitary "self-defence" squads was provided by Law 48 of 1968
which among other things empowered the armed forces to provide military weapons to civilians and to
create peasant defence groups. The activities of such groups, however, were not confined to protecting
their members' homes and families from guerrilla attacks but included active participation in counter-
insurgency "search and destroy" operations in areas where the population was considered sympathetic

towards armed opposition groups.™

In recent years, the "self-defence" groups have increasingly merged with private armies of gunmen
formed by drug-traffickers. There has often been a community of interests between drug-traffickers and
local army commanders: both sought to eliminate members of rural communities who might sympathize
with or support armed insurgents. The money provided by drug- traffickers to the army's rural paramilitary
apparatus permitted the development of a vast paramilitary network capable of coordinated operations
throughout the country. In 1988 responsibility for over 80 massacres and hundreds of individual killings of
rural workers and left-wing political activists was attributed by independent and official investigators to the
paramilitary organizations. In many of these cases evidence also emerged of the direct or indirect
participation in the killings of senior military officers.

In 1989 the Colombian Government issued decrees designed to combat "bands of hired killers, groups of
self-defence or private justice" and suspended the army's authority to provide military-issue weapons to
civilians. However, the decrees were not backed by effective action to disband the politically and militarily
powerful paramilitary organizations or to show that the army was itself committed to dismantling the
paramilitary structures that had aided its counter-insurgency campaigning. Consequently, paramilitary
forces continued to commit widespread human rights violations with impunity. Peace agreements with
four guerrilla organizations and the imprisonment of several leading drug-traffickers who had financially
supported paramilitary organizations, led to a partial respite in their activities in 1990 and 1991. However,
by 1992 the number of serious human rights violations committed by paramilitary forces again increased
as several groups were reactivated and new groups were formed with the support of the Colombian
armed forces. In some areas of the country, particularly the central Magdalena Medio region, paramilitary
forces once again openly engaged in joint operations with counter-insurgency units of the Colombian
army.

Patterns of extrajudicial executions

Members and suspected sympathizers of guerrilla groups have not been the only victims of extrajudicial
executions. Non-combatant civilians have been massacred during counter-insurgency operations and



members of legal opposition groups, union leaders, teachers and peasant and Indian community leaders
have been targeted for assassination by both regular armed forces and paramilitary "death squads",
apparently because of their leadership role and their political beliefs, real or imputed. In recent years
journalists and others attempting to investigate human rights violations, including members of the judiciary
and other public officials, have increasingly been singled out for murder.

In urban areas many victims are killed by assailants on high-powered motorcycles or by individual
assassins in public places, including restaurants, airports and on board aircraft. Others are gunned down
by assailants who break into their homes or are seized in the street and forced into cars, their bodies
generally being found hours or days later. Many of the victims abducted are tortured, and their bodies are
mutilated or burnt by fire or with acid before being dumped by roadsides or in rivers. Assassins, generally
heavily armed men in civilian clothes, almost invariably escape, sometimes in full view of uniformed police
or army personnel who do nothing to intervene.

The killing of political and community activists has frequently been the culmination of a campaign of
harassment, often in the form of written or telephone threats. In 1987 death threats became so prevalent
that "death lists", including the names of many prominent public figures, were published in the national
press. Some of those who receive death threats request official protection which, in the case of prominent
public figures, is usually provided - at least temporarily. Others leave the country. Judicial and police
authorities seem unable or unwilling to try to discover who is responsible for the threats or to give
adequate protection to those threatened.

In the countryside, an increasing number of non-combatant civilians in remote areas have been killed
during military counter-insurgency campaigns. Some have died during aerial bombardments in which
civilian communities appear to have been deliberately targeted. Others have been detained and killed by
army infantry patrols who then, frequently, claim the victims were guerrillas, were killed in combat, or were
killed by a guerrilla organization.* Peasants who refuse to collaborate with paramilitary forces or to pay
"taxes" levied by the paramilitary to finance their operations, have also frequently been killed.

Sporadic incidents of multiple killings in the mid-1980s developed from 1988 into a new pattern of attacks
on groups of unarmed civilians which left hundreds of people dead throughout the country. Although the
likely motives varied, many killings appeared to be part of a campaign to terrify entire communities or
sectors of society or to punish them for their perceived party allegiances. Some attacks appeared to be in
reprisal for guerrilla attacks against army personnel.

The mode of attack was similar throughout the country. Heavily armed men, at times dressed in military-
type uniforms and with faces painted or masked, arrived in convoys of vehicles in remote rural hamlets or
small towns. Villagers were sometimes forced to assemble in the town plaza or on a football field,
whereupon victims were selected, often from lists, and then taken away and shot. In other instances
assailants opened fire on assembled villagers as they participated in community festivals or sports
events. Before leaving, the assailants often painted graffiti on village walls claiming the killings in the
name of a "death squad", or shouted abuse and anti-communist slogans at villagers. On other occasions
graffiti appeared after an attack, warning survivors to remain silent or face a return visit. Many multiple
attacks were preceded by threats to clean up the area of "communists and guerrilla sympathizers",
appearing in the form of graffiti or pamphlets pushed under people's doors at night.

In the cities people branded as "social undesirables", including homosexuals, prostitutes, minor drug
peddlers and addicts, vagrants, "street children", and the mentally retarded have also been killed. Murder
operations directed against these people are routinely termed "social clean-up operations" (operaciones
de limpieza social). They are most frequently attributed to police officers (who in press reports are often
characterized as "off-duty") or to collaborators working on information provided by them. Statistics for
"clean-up" operations are harder to obtain than for politically connected killings, as the identity of the
victims is often unknown. These deaths often go unreported or are not registered, although between April
and November 1992, local human rights groups recorded 298 murders attributed to "social clean-up"
operations by "death squads".



The large cities including Cali, Bogota, Medellin and Barranquilla are most affected by these killings.
Assailants often gun down their victims from motorcycles or the cabs of trucks. In other cases, victims are
rounded up from the streets and forced into trucks; their bodies, frequently tortured or mutilated, are found
later dumped by the roadside or in rubbish tips.

Several of the guerrilla organizations active in Colombia have also committed violent abuses and have
committed frequent violations of the principles of the international humanitarian law of armed conflict.
Victims of deliberate and arbitrary killings by guerrilla movements have included people suspected of
being informers for the armed forces, petty criminals, members of rival groups, peasant and local
government officials suspected of collaborating with paramilitary organizations and community leaders
who refused to accept the authority of the guerrillas in areas they claimed to control. Guerrilla
organizations such as the Fuerzas Armadas Revolucionarias de Colombia, Revolutionary Armed Forces
of Colombia, and the Ejército de Liberaciéon Nacional, National Liberation Army, have also executed
hostages when ransom demands have not been met.

In poor areas of the large cities, particularly Medellin, Cucuta and Bogota, Milicias Populares, Popular
Militias, believed to be backed by the guerrilla organizations have been responsible for numerous
execution-style killings. Among those targeted by the Militias are local drug-dealers, police and army
informants and people accused of crimes against the shanty town residents.

"Disappearance” as a means of ensuring impunity

The use of the technique of "disappearance" to evade accountability has been well described by the
Colombian Procurator General, Dr Carlos Arrieta Padilla:

"Perpetrators plan the criminal act [of 'disappearance’] with premeditation, leaving no trace, sign or
evidence that would permit the circumstances surrounding the act to be established. They calculatedly
rely on the mantle of impunity and on the fear of relatives and witnesses preventing them denouncing the
'disappearance' themselves, preferring to do it through third parties; all of which means the investigation
of this kind of human rights violation is particularly difficult."

Attempting to draw a composite picture of "disappearances” in Colombia is difficult because of the
complexity of the phenomenon. However, some common threads can be detected.

e Victims of "disappearance" in rural areas are principally peasant farmers associated with left-wing
political movements and civic leaders in rural community organizations in areas where military or
paramilitary forces are engaged in counter-insurgency operations. They are likely to have been targeted
because of a perceived link with guerrilla organizations, or simply for refusing to cooperate with the army
or paramilitary forces.

e Other "disappearances" are a result of the Colombian army's practice of co-opting local peasants as
expendable guides or porters who are forced to accompany the patrol for several days or weeks. They
may suffer ill-treatment or death at the hands of the troops, or be killed in confrontations with guerrilla
forces. Others, captured on suspicion of collaborating with the insurgents, have been forced to wear army
uniforms or hoods and to accompany army patrols to villages to identify possible guerrilla sympathizers;
these captives are often killed once their usefulness is ended. As military authorities routinely deny any
knowledge of captured persons, even of people seized as guides, and as their whereabouts generally
remain unknown, the captives "disappear”.

e Occasionally groups of "disappeared" prisoners are located by judicial or Public Ministry officials in
unacknowledged detention in military bases. However, the vast majority of the "disappeared" are probably
executed by regular or paramilitary forces within hours or days of being taken captive. Bodies are dumped
in rivers or chasms or transferred to another municipality or province before dumping, where, if found,



they are buried as "NN" (no nombre, no name). The victims' bodies are frequently mutilated to hinder
identification.

e Although the majority of "disappearances" occur in remote rural areas undergoing counter-insurgency
operations, a significant number of people have also "disappeared” in Colombia's towns and cities.
According to evidence received from survivors, from police and army defectors and from investigations
conducted by the Procurator General's Public Ministry, the forces mainly responsible for "disappearances”
in urban areas are the National Police Intelligence Unit (F-2) and the Colombian army's intelligence
division (E-2).

e There is no evidence to suggest that "disappeared" prisoners are routinely held for long periods, as has
happened in some other countries. However, according to survivors who have reappeared, most often
after escaping, some of the "disappeared" have been held for days or weeks, usually in isolation, in small
farms or in vehicles specially adapted as interrogation centres. There they are subjected to intensive
interrogation under torture.

e The decision whether to interrogate at length captives whose detention has been denied or to kill them
outright probably depends on whether the victim is thought to have information needed by the intelligence
services. Victims of extrajudicial execution whose bodies are found and identified frequently appear to
have been killed within hours of their capture. Although they too have often been severely tortured, this
does not appear to be meant to extract information; some survivors of attempted murders of this kind
have said they were tortured without interrogation. The almost ritualistic brutality with which victims are
killed appears rather to be designed as a mechanism of terror.

The reluctance of witnesses and relatives of the "disappeared" to report cases because of intimidation
and fear of reprisals is well-founded. Relatives of "disappeared" prisoners attempting to seek redress
have themselves been subjected to arbitrary arrest, "disappearance” or killing, and attempts to obstruct
the investigation of "disappearances” often extends to the intimidation even of judicial and Public Ministry
officials.

Techniques of impunity

The attribution of killings to "death squads" and paramilitary forces, and the concealment of evidence
through "disappearance", are techniques which have enabled the Colombian security forces to act with
impunity, avoiding accountability for their crimes. Other techniques have included denials,
misinformation, and the obstruction of attempts to investigate "disappearances" and extrajudicial
executions and to bring the perpetrators to justice.

Denials and misinformation are the armed forces' initial line of defence. Victims of extrajudicial
executions perpetrated by the armed forces or paramilitary forces are described as guerrillas killed in
combat, or the killings are attributed to guerrilla organizations or drug-traffickers. Military commanders
claim that accusations against armed forces personnel form part of a campaign of black propaganda
orchestrated by guerrilla groups to undermine public confidence in the army and the police. Human rights
workers are accused of being tools of subversion used by the armed opposition to attack the forces of
law.

When armed forces personnel are implicated during judicial investigations of human rights violations, the
military authorities have ignored arrest warrants and other demands of the civilian courts and have

claimed miIitaryjurisdiction.XVii The result is to abort the investigation.

Over the years the military courts have persistently failed to conduct impartial proceedings or to hold
police and military personnel criminally liable for human rights violations, although the military courts are
not known to be incompetent when enforcing military discipline over offences and infractions unrelated to



counter-insurgency operations. In the vast majority of cases taken over by military courts, charges are
dropped or those implicated are acquitted.

It is not only the courts' verdicts which illustrate the way armed forces personnel responsible for gross
human rights violations are shielded from justice by their superiors. Military authorities routinely fail to
enforce arrest warrants against those implicated, even when - exceptionally - the warrant is issued by a
military court. In the case of a much-publicized massacre by the army of a family in Fusagasuga in August
1991, the military court judge took the unusual step of issuing arrest warrants against a sub-lieutenant, a
sergeant and five privates. Several months later it transpired that at least one of the soldiers supposedly
in custody awaiting trial for the killings in Fusagasuga was not in detention at all. In March 1992 the
Colombian press reported that he had been arrested and charged with the killing days before of a further
three people, including a pregnant woman, in Bogota - a crime without apparent political motivation.

Under the Colombian Code of Military Justice civil representation is only permitted in cases under
investigation by military courts at the discretion of the judge. In practice this means that victims of human
rights violations and their lawyers are rarely party to trial proceedings and have no access to trial
documents. At the same time, the 1991 Constitution introduces the concept of "due obedience" by which
"military men on active duty" will not be held criminally liable for offenses (including human rights
violations) if they can demonstrate that they were following orders. This reduces even further the
possibility of bringing perpetrators of extrajudicial executions and "disappearances" to justice.

In cases in which conflicts of jurisdiction have been resolved in favour of the civil justice system, the
Colombian armed forces have resorted to practices designed to further delay, obstruct or impede
investigations. They range from simple failure to cooperate with investigations to the intimidation,
harassment and killing of investigators and witnesses. Among the most common practices are the
following:

e Arrest warrants are not enforced.

e Officers under investigation are given promotions, sent on training courses abroad, or transferred to
areas of the country outside the jurisdiction of the investigating court. Repeated transfers and the failure
to advise the court of the suspect's whereabouts result in serious delays which can lead to investigations
being suspended or closed.

e The armed forces commanders refuse to name individual members of the armed forces under
investigation or to allow them to testify.

e Evidence is adulterated or destroyed and reports of incidents are falsified.

e Witnesses are harassed or even killed to prevent them from testifying. Relatives and friends of victims
are threatened or killed if they persist with their denunciations.

e Judges and other judicial officials are threatened, attacked or killed.

e Armed forces commanders systematically attempt to discredit human rights organizations by labelling
their legitimate activities in defence of human rights as "subversive".

In cases where, despite the obstacles, investigations are pursued by the civilian courts, those brought to
trial are generally low-ranking members of the armed forces. Investigations routinely fail to establish
chain-of-command responsibility for planning and ordering attacks; superior officers are, therefore,
seldom charged even when serving members of the armed forces have given evidence against their
superiors. And in those exceptional cases where members of the armed forces have been found guilty of
human rights violations, convictions have generally been overturned on appeal or perpetrators have
"escaped" from custody.

Members of paramilitary groups, too, have generally evaded justice with the help of the Colombian army.



The security forces have routinely failed to enforce arrest warrants against members of army-backed
paramilitary organizations and have given shelter and protection in military installations to paramilitary
group members under investigation. Leaders of paramilitary organizations convicted and sentenced to

prison terms in absentia have continued to operate freely and openly in heavily militarized areas. ™

The government's response

Until recently the government's reaction was, like the armed forces', to deny any official responsibility for
"disappearances" and extrajudicial executions wherever possible. When confronted with conclusive
evidence of responsibility of members of the armed forces for human rights violations the government has
responded by admitting individual liability - describing killings and "disappearances" as excesses
committed by a few "rogue elements" in carrying out duties - while denying institutional responsibility.

In recent years an increasing amount of evidence has emerged from both independent and official
investigations conducted by, among others, the civilian judiciary, the Public Ministry and the Executive's
own security agency DAS. As a result, the government has increasingly come to accept and
acknowledge that state agents are responsible for numerous human rights violations. It has also publicly
acknowledged and condemned the links between the armed forces and the paramilitary and "self-
defence" groups. However, despite mounting evidence of the armed forces' involvement in systematic
and widespread human rights violations, extrajudicial executions and "disappearances" continue to be
committed with virtual impunity.

The mechanisms of impunity in Colombia are varied and complex, but a distinction can be made between
two main categories: "political" and "structural" impunity.

Structural impunity can be defined as a breakdown in the rule of law resulting from severe deficiencies in
the administration of justice due to insufficient resources, lack of training and specialist personnel and
pervasive corruption. The Colombian judicial system, plagued by all these problems for many years, has
proved incapable of dealing efficiently with growing crime rates and political violence.

Structural impunity within the civilian justice system was perhaps a factor in the armed forces' decision in
the 1980s to turn from legitimate means of combating insurgents to the development of a strategy of
"disappearances" and extrajudicial executions. The Colombian Government has, in turn, used
deficiencies in the administration of justice to explain and justify the failure to hold members of the armed
forces responsible for human rights violations.

The government has recently introduced judicial reforms which it claims will eventually resolve the
problem of "structural" impunity. Impunity in Colombia, however, goes beyond deficiencies of the judicial
system, real though they are. Attempts to redress the failings of the judicial system, including major
international assistance programs, are unlikely to have any major impact in halting human rights violations
until the government addresses the issue of political impunity by securing the compliance of the armed
forces in respect for the principle of judicial accountability. The armed forces' response to attempts to hold
its personnel accountable before the law for human rights violations has been to systematically obstruct
the course of justice.

Some progress has, however, been achieved in disciplinary investigations.

The Colombian Public Ministry, an autonomous body headed by the Procurator General, has a
constitutional responsibility to investigate state agents accused of misconduct and to bring disciplinary
proceedings and sanctions where appropriate. It cannot bring criminal charges, but it can provide
information to the courts and can supervise criminal investigations.

Despite a chronic lack of resources the Public Ministry has made serious efforts to investigate at least
some of the many complaints it receives of human rights violations committed by armed forces and police



personnel. However, its efforts have frequently been seriously hampered by opposition from the security
forces. Armed forces commanders have repeatedly criticised the Public Ministry for pursuing
investigations of human rights violations, investigations which they claim reduce the armed forces'
capacity to respond to subversion. Despite the efforts of some Public Ministry officials, very few
investigations result in disciplinary sanctions being applied.

One of the difficulties cited by successive Procurator Generals to explain the seemingly derisory
sanctions imposed on perpetrators of "disappearances" is the fact that no such offence is included in the
Colombian penal code, although it is specifically prohibited under the 1991 Constitution. In 1988 the then
Procurator General presented to Congress a draft bill designed to incorporate "disappearances" as an
offence in the Colombian Penal Code punishable with two to 10 years' imprisonment. In a letter to the
Minister of Justice, the Ministry of Defence immediately objected to the proposed legislation on the
grounds that it would "undermine the power of the authorities ... who have as their principal priority the re-
establishment of public order and as a consequence, facilitate the action of terrorists, who would use the
legislation to accuse the armed forces". The bill was never debated by Congress. A second bill presented
to Congress in 1990 suffered a similar fate. A new draft bill was under consideration at the time of writing
of this report.

The government has claimed that in response to the failure of the judicial system to hold army and police
personnel accountable for human rights violations, it has removed violators from the security forces by
executive decree,”™ but it appears that the majority of those dismissed were guilty of offences other than
human rights violations. Of those who were dismissed for human rights violations, several were already
retired from active service, while in other cases high-ranking military officers implicated in extrajudicial
executions and "disappearances" have merely been transferred or have even been promoted to high-
ranking posts.

Amnesty International and other international organizations have made numerous recommendations to
the Colombian authorities over the years about measures needed to end gross and systematic violations
of human rights. Some recommendations have been accepted, but to little avail.

Most of the recommendations which have been accepted by the authorities have been of a technical
nature: the creation of a central register of detainees; measures to protect witnesses, lawyers and human
rights workers; human rights training for security force personnel; improvements to forensic and
investigative procedures. Other recommendations which might have had a more significant impact have
been accepted in principle but never put into effect.

However, even if the Colombian Government had accepted and implemented all Amnesty International's
recommendations for procedural changes, it is debatable whether these measures alone would have
ended the severe human rights violations prevailing in the country. Unless the government summons up
the political will to stop human rights violations, the security forces will continue to flout the rule of law.
Recommendations which would require of the government a fundamental change in attitude towards the
armed forces and its counter-insurgency strategy have been ignored.

The national and international news media have also contributed to the misperception of the situation by
failing to report gross violations of human rights or by uncritically reproducing misinformation provided by
the security forces. The self-censorship exercised by national media proprietors and editors responds to a
policy designed to cover up acts which reflect badly on the government or its armed forces.

It seems increasingly unlikely that national events or the pressure of Colombian opinion alone will lead the
authorities to take the necessary steps to ensure that the security forces act within the law. This is likely to
be brought about only through the added influence of other governments, international organizations and
world opinion. Other governments, however, have tended to be unwilling to speak out and thereby risk
undermining what is perceived to be a weak, but democratic, government which is under attack by violent
sectors of society.



This perception of the state as a victim of violence has been actively fostered by successive Colombian
Governments, which have invested significant resources in misrepresenting the extent and nature of
human rights violations in Colombia and in minimizing the degree of official responsibility. A good
illustration of the authorities' "smoke screens" is the way in which drug-related violence was portrayed by
the Colombian Government as the major form of political violence between 1989 and 1991. In reality, the
number of deaths officially attributed to drug-trafficking groups during this period was a very small
proportion of the number of politically motivated killings. The presentation of drug-traffickers as the main
agents of political violence not only distracted attention from official violence but generated significant
international economic and technical assistance for the security forces.

International confusion about the sources of impunity in Colombia has also led to attempts to tackle the
problem through judicial assistance programs. These may help to improve the quality of justice, but they
are unlikely to go far unless they are backed by the political will of the government.

The greatest challenge for human rights organizations concerned about Colombia is to make the
international community aware of the true nature of political violence in the country so that the necessary
pressure will be mobilised to put an end to gross violations of human rights.



Chapter 4. Zimbabwe: Drawing a line through the past

"...we were trying to kill each other; that's what the war was about. What I'm concerned with now is that
my public statements should be believed when | say that | have drawn a line through the past.”
- Prime Minister Robert Mugabe, on retaining the head of Rhodesian intelligence in charge of Zimbabwe's

Central Intelligence Organization after Zimbabwe became independent in 1980™

The issue of the accountability of security force personnel for human rights violations is seldom debated
in Africa. In Latin America and, more recently, Eastern Europe, the issue of whether to bring officials who
violated human rights under past regimes to justice has been a subject of national debate. But in most
African countries the choice has been scarcely considered and has tended to be decided by default.

The issue occasionally receives public airing because of the former leaders of dictatorial and repressive
African governments who gain refuge elsewhere in the continent. Thus, former presidents Hissein Habré
of Chad, Siad Barre of Somalia and Mengistu Haile Mariam of Ethiopia currently enjoy the protection of
the governments of Senegal, Nigeria and Zimbabwe respectively. The subject of this chapter is the
impunity enjoyed by human rights violators in the transition from white minority to democratic rule. Yet the
same issues of principle apply to many other African countries where officials responsible for human
rights violations have escaped accountability for their actions.

In Rhodesia (later Zimbabwe) in 1980, a white minority government finally conceded democratic rule to
the black majority after decades of political repression which had culminated in a brutal war of counter-
insurgency in the 1970s. The army, police and other security agencies had been responsible for
widespread extrajudicial executions, "disappearances", torture and other human rights violations which
had been thoroughly documented by both domestic and international human rights organizations. At
independence, however, essentially political considerations dictated that not only would past human rights
violators not be brought to justice, but they would be retained in their positions in the security apparatus,
with no investigation or calling to account for the deeds of the past. This was to have serious
consequences which are explored in this chapter.

The 1980 amnesty

Zimbabwe's independence settlement came suddenly. Between September and December 1979 the
major parties assembled for a conference at Lancaster House in London chaired by the United Kingdom,
the colonial power. These parties were the Rhodesian Government and the leaders of a number of black
parties co-opted into an "internal settlement" a year earlier, and the two major nationalist parties, the
Zimbabwe African National Union (ZANU), led by Robert Mugabe, and the Zimbabwe African People's

Union (ZAPU), led by Joshua Nkomo.™

The Lancaster House settlement included an amnesty for all acts carried out in the course of the war.
Earlier, the nationalist movement had been vocal in calling for Rhodesian leaders to be brought to trial,
yet these demands were not reflected in the agreement reached. The amnesty, along with the
entrenched guarantees of land and pension rights, were seen as political imperatives if the independence
agreement was to be acceptable to the country's economically important white community.

After independence, the Zimbabwean Government adhered to the provisions of the Lancaster House
settlement in a number of other matters which it found obnoxious, such as the maintenance of a racially
segregated voters' roll. Arguably it would have been unrealistic to expect the government to break the
agreement over the amnesty issue, since it depended on continued international good will. However, the
new government went far beyond its Lancaster House obligations on this issue by failing to investigate
past human rights violations and by keeping human rights violators in crucial positions in the security
apparatus.



There was little expression of disquiet over these developments, and the international community heaped
praise on the new Prime Minister, Robert Mugabe, for his "statesmanlike" compromises with the white
community. The general view was that the new government, dominated by ZANU - regarded as the more
radical of the two main nationalist organizations - could have sought "vengeance" against the white settler
population, but had instead opted for "reconciliation”.

The amnesty for human rights violators was rationalized by describing all abuses committed before
independence as being part of the war effort. This was a serious distortion. Rhodesia had been a system
of institutionalized racial domination which depended on systematic and often legalized human rights
violations for its maintenance. Robert Mugabe and thousands of other nationalists were detained - and in
many cases tortured - not for armed activities but for attempting to express their political views. The
Rhodesian security forces carried out many extrajudicial executions of prisoners, civilians or others not
taking an active part in hostilities, acts which are prohibited under the international humanitarian law of
armed conflict as well as international human rights standards. In one of the clearest examples, in August
1976 the Rhodesian security forces launched raids on a Zimbabwean refugee camp at Nyadzonia in
Mozambique, leaving nearly a thousand dead. A member of the elite Selous Scouts who took part in the
massacre later described the pre-raid briefing:

"We were told that Nyadzonia was a camp containing several thousand unarmed refugees who could be
recruited to join the guerrillas. It would be easier if we went in and wiped them out while they were
unarmed and before they were trained rather than waiting for the possibility of them being trained and

sent back armed into Rhodesia."*"

This was not a normal armed combat operation. It was a gross human rights violation and a war crime -
which found its echo in hundreds of smaller incidents throughout the country and across its borders.

The Lancaster House amnesty can be understood as an act of political expediency. But the victims of
Rhodesian human rights violations and their surviving families were not consulted when the decision was
made that their tormentors should go unpunished.

The rationale for retaining human rights violators in the security forces was explained by Emmerson
Mnangagwa, then Minister of State responsible for security, in an interview with the journalist Joseph
Lelyveld in 1983. On starting his job after Zimbabwe became independent, Emmerson Mnangagwa went
to visit a room in a police station where he had been tortured while suspended upside down from
butcher's hooks. In Lelyveld's words:

"The day after the independence ceremonies, the butcher's hooks were still on the ceiling, and
astonishingly, his former interrogators were now on his staff, as was another official who acknowledged
having once sent him a letter bomb. They told him they had just been doing their jobs; he then promised
they could start in independent Zimbabwe with a 'clean slate." Some had later proved to be South African
agents, but others still appeared to be loyal officers, the minister said. In the beginning he had no choice
but to trust them, he explained. Zimbabwe could not be expected to dismantle its only security
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The legal framework for continuing human rights violations in Zimbabwe was provided by the state of
emergency which had been in force in Rhodesia since 1965 and was retained for a further 10 years after
independence. The broad and often arbitrary legal powers of the security forces under emergency
regulations gave a sense that those forces operated beyond the reach of the normal provisions of the law.
This perpetuated an atmosphere of impunity. It also meant that law enforcement officials such as police
officers failed to gain the basic skills to investigate criminal cases and prosecute offenders in court, since
they could choose instead to detain them without charge or trial.

Indemnity and compensation in Rhodesian and



Zimbabwean law

In 1975 several victims of torture brought actions for damages in the Rhodesian High Court. The
government's response was to introduce the Indemnity and Compensation Act. This indemnified
members of the security forces and other government servants for any actions carried out in good faith in
defence of national security since December 1972. The act also gave the Minister for Law and Order the
authority to terminate actions for damages before the High Court.

The Zimbabwean Government retained the act after independence. A senior government minister, Edgar
Tekere, successfully invoked the act when he faced charges of murdering a white farmer in August 1980,
with the result that the government was obliged to give way to political pressure and repeal the act.
However, it promptly reintroduced almost identical provisions as regulations under its emergency powers -
which meant that it avoided any parliamentary scrutiny.

In 1985 the government repealed the regulations after the Supreme Court had ruled unanimously that
they were in breach of the constitutional provision allowing a person who is wrongfully arrested to sue for
compensation. (The ruling was in response to a suit by a Harare lawyer, Denis Granger, for damages for
wrongful arrest by the Central Intelligence Organization, CIO.) But despite the existence of a
constitutional guarantee of the right to sue for compensation, in many cases the government has
disregarded court rulings. Prime Minister Mugabe told Parliament in 1986:

"If Government - and | want to say this as a matter of principle - were to be awarding damages and
paying huge sums of money that are involved in these cases, some of which are of a petty nature,
Government would in my view be using the taxpayers' money wrongfully... [W]here people take
advantage of our liberal situation to go to court and win on technicalities, they should not expect that

Government is going to use the people's resources to enrich them..."™"

In May 1989 Parliament passed a further indemnity law, this time shielding National Park game wardens
and other security force personnel from criminal prosecution for acts carried out in good faith in the

course of anti-poaching activities.”™" The Protection of Wildlife (Indemnity) Act was introduced after senior
National Park officials had faced criminal charges in connection with the deaths of poachers.™"!

Since then the Protection of Wildlife (Indemnity) Act has apparently encouraged the use of lethal force
against poachers, including possible extrajudicial executions. According to official figures, between July
1984 and September 1991 anti-poaching patrols killed 145 suspected poachers.

To summarize: Zimbabwe embarked upon its existence as an independent state by sending a clear
message to its security forces that they would benefit from the same impunity enjoyed by their Rhodesian
predecessors. Officers responsible for human rights violations had been amnestied without any
investigation or accounting for their actions. Many were kept on in similar positions of authority.

Members of the security forces were indemnified from future prosecutions for human rights violations and
much of the legal apparatus which had provided the framework for abuses in the 1970s remained intact.
As a result, respect for the rule of law was weakened and the security forces continued to operate within a
culture which saw human rights violations as part of an acceptable method of working. Specific
techniques of human rights abuse were passed on from the Rhodesian to the Zimbabwean forces - often

practised by the very same people.™""

The effects of impunity: repression in Matabeleland

From the earliest months of Zimbabwe's independence there was tension and potential insecurity. Three
armies were to be integrated to form a single Zimbabwe National Army: ZANLA, the military wing of
ZANU; ZIPRA, the military wing of ZAPU; and the Rhodesian Army. While the former Rhodesian army



continued to be housed in barracks and draw full army pay, the nationalist guerrillas awaiting integration
were housed in makeshift camps in poor conditions. Resentment over these problems aroused latent
rivalries between ZANLA and ZIPRA which broke out into open conflict in Entumbane township in
Bulawayo, the main town in Matabeleland, in November 1980 and again in February 1981. During the
latter round of fighting, Prime Minister Mugabe deployed the Rhodesian air force and the Rhodesian
African Rifles against the ZIPRA forces in Bulawayo, killing more than 100. There were a number of
reports of killings of civilians and prisoners. In Mzilikazi township, more than two kilometres away from
the fighting, three children were killed in an attack by a helicopter gunship. In Bulawayo's industrial area
former Rhodesian police reservists reportedly executed five ZAPU officials. A judicial commission of
inquiry investigated the events, but its report was never made public.

Many former ZIPRA guerrillas were disillusioned by the government's use of the former Rhodesian
military apparatus against them and returned to the bush to continue their armed struggle. Over the next
six years the army's counter-insurgency campaign against these former guerrillas, now termed
"dissidents", was to provide the occasion for renewed gross violations of human rights.

The government launched the anti-"dissident" campaign in early 1982 when it deployed a task force in
Matabeleland North under the command of Lieutenant-Colonel Lionel Dyke, a former officer in the
Rhodesian Selous Scouts. The force was composed of former Rhodesian African Rifles and Rhodesian
Light Infantry. In the course of its operations there were frequent reports of villagers being beaten,
tortured and killed.

The Task Force was later replaced by the Fifth Brigade, an elite unit. In the rainy season of early 1983,
and again at the same time in 1984, the Fifth Brigade systematically killed civilians in Matabeleland, the
area in southern Zimbabwe from which ZAPU drew much of its support. Unlike other army units, which
were integrated, the Fifth Brigade drew exclusively upon former ZANLA guerrillas from the majority
Shona-speaking groups. The Fifth Brigade used crude tribalist stereotypes of the minority Ndebele-
speakers to justify its abuse of the civilian population.™""

A Rhodesian tactic which was widely emulated by the Zimbabwean army was the use of "pseudo-gangs" -
groups of soldiers posing as guerrillas, either to expose civilian supporters of the rebels or to commit
abuses which could be blamed on the insurgents. Amnesty International documented two clear examples
of this tactic in 1985. In April 1985 armed attackers, later officially described as "dissidents", killed seven
people at a bar in the Mahamba business centre at Inyathi in Matabeleland North. Earlier the same day
the paramilitary Police Support Unit had set up camp only 200 metres from the bar, and armed members
of the unit were drinking there just before the attack. The attack was signalled by a single warning shot
and the Support Unit members left immediately. Neither they nor the regular police intervened until the
attackers had left. The owner of the bar was Micah Bhebhe, a member of the central committee of ZAPU.
His son was among those killed.

In the second incident unidentified attackers shot dead Luke and Jean Kumalo, a Methodist headmaster
and his wife, at Thekwane School near Plumtree in Matabeleland South in November 1985. Again the
government described those responsible as "dissidents". Yet the attackers were wearing combat
uniforms, some of which were identified by eyewitnesses as being those of the paramilitary People's
Militia. The attackers stayed at the school for more than two hours, shooting and burning buildings,
although soldiers at an army camp three kilometres away failed to intervene. Like Micah Bhebhe, Luke
Kumalo was a supporter of ZAPU, the party which the authorities usually identified with the "dissidents".

The Zimbabwe Government resisted calls for independent inquiries into these two incidents and the
culprits were never identified. It is impossible to know how many other killings officially attributed to
"dissidents" may have been the work of the army's "pseudo-gangs".

In 1983 the government set up a commission to investigate allegations of army killings of civilians in
Matabeleland. Its findings were never made public.

The official culture of forgetfulness reached its apogee in June 1988, when 75 members of the security



forces serving sentences or awaiting trial for human rights violations were amnestied. One of those
released was Robert Masikini, a ClO officer who only a week earlier had been found guilty of murdering a
political detainee. Also released were four Fifth Brigade soldiers under sentence of death for murder, who

were among the very few ever to have been brought to justice for human rights violations. ™™

The government claimed to have a clear political justification for the 1988 amnesty. It was a direct parallel
with an amnesty earlier the same year which granted immunity from prosecution to the so-called
"dissidents", which in turn followed the signing of a unity agreement between ZANU (PF) and ZAPU.

The amnesty for "dissidents" was successful in bringing peace to Matabeleland, but it created serious
public misgivings since some of the rebels amnestied were believed to have been responsible for
atrocious crimes, such as hacking to death 16 people, including babies and children, at a Protestant
mission in Esigodini in November 1987. However, by its amnesty for security force members, the
government appeared to attach no special significance to the fact that their crimes had been carried out
when they were charged with the responsibility of protecting the human rights of citizens. Essentially the
government's rationale was the same as in 1980, when all past abuses were wiped clean under the
pretence of being acts of war.

The debate over impunity

Remarkably few voices were raised within Zimbabwe to criticize the amnesties of either 1980 or 1988.
However, particularly after the 1988 amnesty, there has been criticism of the government's failure to
explain and learn from past human rights violations. There has also been a tenacious legal struggle by
the families of one group of "disappeared" people.

The 1980 amnesty scarcely figured in political debate at the time. Even those who were critical of the
new government's alleged failure to fulfil other aspects of its pre-independence program, such as land
reform, seemed content to accept the view that a line should be drawn through the past.

The 1988 amnesty did arouse some disquiet, especially the releases already mentioned of CIO official
Robert Masikini and the convicted murderers of Lieutenant Ndlovu. In strict terms the issue was rather
different from that in 1980. At independence a decision was made not to investigate or make any
accounting for past human rights violations. By contrast, some of those released under the 1988 amnesty
had already been tried and convicted. Once again, however, there was almost no support in political
circles for the notion that there should be a thorough accounting for abuses which took place between
independence and 1988. Kembo Mohadi, the ZAPU member of parliament who had successfully sued
the government for damages for torture, dropped the case after the unity agreement between his party
and ZANU (PF). "l personally don't really accept retrospective condemnation. A new chapter was opened
on 22 December [when the unity agreement was signed]," he said. Another ZAPU member of parliament,
Sidney Malunga, who had been detained three times and beaten on the soles of the feet, expressed
similar sentiments: "l believe political leaders must be magnanimous. We don't want to open up old
wounds."

Reaction in Matabeleland was different. Joseph Khumalo from Silobela was interviewed shortly after the
unity agreement and amnesty:

"The memory is very powerful. Even people who | played with disappeared. A friend in our area,
Matanda Fuzane, they shot him directly... It was done publicly, that shooting, at night. His father
witnessed it. It was the Fifth Brigade. They shot him in front of his family. [The unity agreement] has
done to help the souls of the people. The people were suffering, now it has come to a rest. But you can't
just say, 'Gentleman, it's over." There is nothing that proves to me that we are over this matter."

An Ndebele lawyer whose brother had been given electric shock torture by the CIO commented:



"For those who were untouched, they might as well have been reading about Lebanon. Those people
have nothing to forget, nothing to forgive. But in Matabeleland, every family was touched. Every family

suffered."**

One group of families has tried, with only partial success, to use the legal system to call the government
to account for human rights violations. They are the relatives of nine men who were detained and

"disappeared" from the Silobela area of Midlands province on the night of 30 January 1985.”* In 1986 a
lawyer for the Catholic Commission for Justice and Peace in Zimbabwe filed a suit in the High Court on
behalf of nine women from Silobela. In their supporting affidavits the women told how their husbands had
been threatened by ZANU (PF) officials before their "disappearance"; how the abductors did not speak
proper Ndebele and appeared to be government officials rather than people who lived in the bush; how
the abductors beat the men and drove them away in vehicles resembling the Nissan trucks used by the
security forces; and how the police failed to carry out proper investigations into the "disappearances”.

The High Court ordered a police investigation into the case which finally reported in early 1989. However,
the police findings did not go beyond what had already been stated in the women's affidavits.

In early 1992, the nine men from Silobela were declared dead. Although this resolved certain financial
problems connected with the administration of their estates, the conclusion of the case was unsatisfactory
since it failed to account for the circumstances of their "disappearance”, to assign responsibility or to pay
damages to the families. The security forces had received another assurance of their impunity.

Securing human rights: the need to come to terms with
the past

It is important that the discussion of impunity does not oversimplify or exaggerate its effects. The
amnesty for Rhodesian human rights violators was not by itself responsible for the continuation of the
same abuses in independent Zimbabwe. However, it did provide the environment - and the means - for
continuing human rights violations.

The new government consciously used the repressive apparatus of the Rhodesian state: emergency
laws, intelligence personnel, specialized military units and counter-insurgency tactics. More broadly, it
allowed a culture of abuse and impunity to permeate the security structures.

Many observers were surprised by the ease with which former Rhodesian personnel worked side by side
with nationalist guerrillas in independent Zimbabwe. Yet their shared military ethos - including the notion
that they were beyond the reach of the law - proved stronger than their previous differences.

The paradox is that impunity for human rights violators has flourished in a country which since 1980 has
been a functioning multi-party democracy. Zimbabwe has a vigorous independent judiciary and a
Declaration of Rights which is enforceable by the courts. In principle it does not lack the institutional
means to enforce respect for human rights. However, the government has chosen to place the security
forces above the law. The problem is essentially political rather than institutional.

Since 1987 the strengthening of institutions of civil society has created greater pressure on the
government to act against human rights violators. The emergence of an independent press has been
particularly important. For example, independent newspapers have highlighted the "disappearance” of a
woman, Rashiwe Guzha, who was last seen in CIO custody in 1990. The elevation of the case into a
cause célebre has forced the government to bring charges against a senior CIO official. There have been
calls from the press, academics and human rights groups for an independent commission of inquiry into
the whole functioning of the CIO.

It is not too late for the Zimbabwean Government to initiate a thorough process of investigation and truth-



telling about past human rights violations. The government should understand that this is part of the
process of healing wounds both at the individual level - among the families of the dead and "disappeared"
- and nationally. It might be added that the government would be likely to emerge with some credit from
such an investigation: since 1987 it has made significant steps to overcome the conditions which have
caused human rights violations or allowed them to occur. The danger is that without a proper accounting
for past violations, such improvements will not be properly secured.



Chapter 5. Turkey: Responses to an emerging pattern of extrajudicial executions

The persistence of torture has dominated Amnesty International's work on Turkey for over a decade.
Today this continuing pattern of torture is, in southeast Turkey, overshadowed by a new pattern of human
rights violations. Scores of people known for their criticism of Turkish Government policies have been the
targets of selective assassination. Journalists, human rights activists and supporters of opposition parties
and lawful groups associated with Turkey's Kurdish autonomy movement have been victims of political
killings, often following a history of short-term arrest and police harassment.

Increasing evidence has come to light that since 1991 Turkey's security forces have engaged in a
campaign of extrajudicial executions. These have centred on the 10 provinces under emergency rule in
southeast Turkey, where the Turkish state is combating guerrillas of the Kurdish Workers' Party (PKK).
Since mid-1991 more than 300 people active in the legal opposition to the government, or suspected of
having contacts with the clandestine PKK, have been the victims of execution-style killings in the
southeast.

In some cases the evidence has shown direct security force responsibility, while in others the collusion of
government forces in the killings is strongly suggested by circumstantial evidence. A pattern of political
killings has emerged - a pattern which the official institutions of law and order have done little to end.

The rise of killings in the southeast

Although numerous killings in disputed circumstances by the security forces have been reported in many

parts of Turkey™", it is in the southeastern provinces that the toll of such deaths has been the greatest.
Unarmed civilians have been killed by security forces firing indiscriminately on demonstrations, in random
firing on Kurdish residential areas in "retaliation" for PKK attacks on troops, or in other recklessly
excessive uses of lethal force. This chapter, however, focuses on evidence that Turkish forces are
systematically eliminating those openly working for Kurdish rights, as well as active supporters of
organizations pressing for Kurdish autonomy, whether members of the armed and outlawed PKK or non-
violent advocates of democratic reform.

The wave of extrajudicial executions has been part of a crescendo of violence in southeast Turkey since
1990, when fighting between Turkish security forces and Kurdish guerrillas of the PKK intensified. The
guerrillas' original stated aim was to establish an independent Marxist Kurdish state; recent statements by
their leader, Abdullah Ocalan, have put forward more modest aims, asking for a cease-fire and some form
of limited autonomy within the Turkish state. The guerrillas are trained in Turkey or in bases in Syria,
Northern Iraqg or Iran. They are heavily armed and usually wear a simple uniform without insignia. They
carry out almost daily attacks on security posts in villages and towns.

There have been many reports of human rights abuses by the PKK also, including "executions" of village
guards (see below) and alleged informers. In some cases village guards' wives and children have also
been killed.

The PKK's manoeuvres are matched by a high level of military activity by government security forces,
who make expeditions from the population centres into the rugged countryside to track down guerrilla
groups. Since the beginning of the conflict in 1984 an estimated 10,000 people have died, many of them
civilians.

The security forces comprise some 60,000 gendarmes (members of the regular armed services carrying
out police duties); 34,000 village guards; and an estimated 3,000 members of the Special Teams who are
trained for close combat with guerrilla forces and are nominally responsible to the local police
commander. The security forces believe, probably correctly, that many in the civilian population are
supplying guerrillas in the mountains with food and information, and that the PKK has political and military



representatives in villages and towns. Unable effectively to identify and prosecute these representatives,
it appears that the security forces have resorted to extrajudicial execution as a method of eliminating
people they suspect of collaborating with guerrillas and in order to dissuade others from collaborating in
the same way.

Increased allegations of extrajudicial execution began in mid-1991 with the murders of Ramazan Aslan
and Vedat Aydin. The two cases exemplify two more or less distinct patterns of killings - one rural and one
urban - which probably involve two different groups of perpetrators.

Deaths in the countryside: the killing of Ramazan Aslan

Ramazan Aslan was shot with 14 bullets in the courtyard of his home in Midyat, Mardin province on 13
June 1991. He was headman of the nearby village of ikizdere and kept a small shop in Midyat. On 20
June 1990 he had been arrested and remanded in custody on charges of membership of the local PKK
committee. His father had previously been headman of the same village but had resigned the year before
after he was convicted of harbouring members of the PKK. Both Ramazan Aslan and his father opposed
the village guard system, and the people of ikizdere have never joined the village guard corps.

On the eve of Ramazan Aslan's election as headman the gendarmerie visited ikizdere and said that
Ramazan Aslan was an unsuitable candidate because he was "a terrorist". In spite of this he was elected,
and on the morning of 13 June he went to Midyat Gendarmerie Headquarters to present his credentials
as village headman. He told his family that he had been welcomed and entertained for several hours with
tea and coffee.

That night as he crossed the courtyard of his home he was killed by a burst of automatic fire. The killer
was never found.

During the rest of the year there were at least 15 other killings in rural areas of Mardin province, mainly of
people who had earlier been arrested on suspicion of having contacts with the PKK, or who had relatives
who had joined the guerrillas. Some of the killings were reportedly carried out by security personnel
dressed as guerrillas. Sometimes individual soldiers were recognized. Assassination teams travelled in
military vehicles, through gendarmerie checkpoints or even in helicopters. A security force "death squad"
appeared to be operating in the area.

The distinctive factor common to all of the victims was that they came from villages which had refused to
join the village guard corps.

The village guard system was established by the government in 1985 to counter the activities of the PKK.
Although many villagers are reluctant to serve as village guards for fear of reprisals from the guerrillas,
they equally fear reprisals from the security forces if they refuse. In theory, recruitment into the village
guard corps is voluntary, but refusal by individuals or entire villages to participate in the system is usually
considered by the local security forces as a sign of active or passive support for the guerrillas.

The pressure from the PKK not to join, enforced by the threat of attack or execution, is plainly intense,
and there were hundreds of resignations from the corps during 1991 and 1992. As villages which pull out
of the system are seen to expose the flank of nearby villages, any PKK attack against these neighbours
may trigger reprisals against villages refusing to belong to the system.

It is widely rumoured in Turkey that the selective assassinations among the Kurdish population are part of
a campaign by a clandestine anti-insurgency unit, referred to as the kontrgerilla (counter-guerrilla), to
intimidate the opposition or provoke it into open rebellion so that it could be wiped out by straightforward
military means. But some of the killings could have been instigated or carried out by members of any of
the security force units, such as plainclothes members of the Anti-Terror Branch, the Special Teams, the
village guards, or a combination of elements from all three, acting on their own initiative but with the



passive or active collusion of other parts of the law and order system.

Local people have told Amnesty International that they believe that the Special Teams were involved in
many of the killings. The identities, activities and methods of the Special Teams are shrouded in great
secrecy. They are sometimes uniformed but are often masked. Many Special Team members know
Kurdish, and they may also wear local dress. Unlike other soldiers, they are permitted to wear long hair
and to grow a beard or moustache, and they frequently wear trainer-type shoes. Those most frequently
implicated in rural killings, however, are the village guards.

Villagers are still being killed by village guards, particularly in the Midyat area where the village guards
seem to be out of control. Often the killings are initially attributed to the PKK by local officials and the
press.

On 1 December 1992 seven inhabitants of the village of Hakverdi near Kiziltepe in Mardin province were
taken from their houses and shot. The Emergency Powers Governor promptly blamed the PKK.

Surviving villagers disputed this. They said that although the attackers were dressed like guerrillas, the
victims selected were all relatives of a villager who had been jailed for PKK membership, and although
the area was under close surveillance there was no clash with the security forces or pursuit. One villager
said: "All those killed were [Kurdish] patriots. Our only crime is membership of HEP" (the People's Labour
Party).

There had been a similar incident in April the same year, when eight inhabitants of Calpinar village,
Midyat, were killed and nine wounded in an attack on a minibus. This incident too was described by the
Emergency Powers Governor as a PKK attack, but ballistic tests later revealed that the weapons used
belonged to neighbouring village guards. Ten village guards were arrested.

The Midyat area is also home to Assyrian Christians and to Yezidis, members of a non-Muslim syncretist
faith. Members of both groups have been killed in attacks attributed to village guards and apparently
carried out in order to intimidate the Christians and Yezidis from having any contact with the PKK, to
extort money, or to encourage the communities to leave their land and flee to Istanbul or Europe.

Yusuf Cakar, a Yezidi, was found shot dead with bound eyes, hands and feet on the morning of 1
December 1992, after having been released from Mardin after 10 days' interrogation. On 13 January
1993 five Assyrian Christians and two Yezidis were killed in an attack on two minibuses. Although the
attack was publicly attributed to the PKK, the survivors said they believed the killers were village guards.

In some killings, the victims were detained by officials before being killed. On 10 November 1992 Mehmet
Akkan, a 70-year-old shepherd of Altiyol village near Dargegit, Mardin province, was detained by
gendarmes. Later that day fellow villager Mehmet Akkum "disappeared" after he was reportedly seen by
children of the same village being taken into custody. On 13 November Mehmet Akkan's body was found
near the village with numerous bullet wounds, while on 17 November Mehmet Akkum's body was found
bearing extensive marks of torture near Elazi§, which is over 300 kilometres away via roads which are
under heavy security.

Urban killings: Vedat Aydin

The killing of Vedat Aydin, President of the Diyarbakir branch of the People's Labour Party (HEP) and
board member of the Turkish Human Rights Association (THRA), initiated the wave of urban killings. He
was taken from his home on 5 July 1991 by several armed men whom he said he knew and who
identified themselves as police officers. His body was found on a roadside three days later with eight
bullet wounds, broken limbs and crushed skull.

The year before, Vedat Aydin had been held in prison for two months for giving a speech in Kurdish at the



annual general meeting of the THRA. On the day of his abduction he had visited a member of another
branch of the THRA who had been injured in a bomb attack the previous week. Certain aspects of the
crime as well as the perfunctory nature of the official investigation suggest that the security forces may
have been responsible.

In a reply to a Council of Europe report on human rights in Turkey, a parliamentary member of parliament
of the Social Democratic Populist Party (SHP) - the junior partner in the coalition government - stated:
"The death of Mr Aydin is widely believed to be a crime committed by irresponsible officials. This is the
opinion shared by the majority of my party".

In early 1992 the pace of political killings accelerated - in the course of the year there were over 250
urban killings. In some killings, the security forces were directly implicated.

Claims that elements within the security forces have been recruiting local people to carry out killings of
members of the Kurdish opposition are supported by an episode which occurred early in 1992. Rifat Akis,
aged 16, was detained in Silvan, Diyarbakir province, on suspicion of membership of the PKK. He later
claimed that a captain, commander of Silvan Gendarmerie Post, proposed to him with a combination of
threats and bribes that he should assassinate Mehmet Menge, Diyarbakir SHP Board member, and that
he was given a Kalashnikov rifle and hand grenades. Rifat Akis's family appealed to a group of members
of parliament who, on the initiative of the Interior Minister, took him to Ankara Police Headquarters. There
a telephone conversation between Rifat Akis and the commander of Silvan Gendarmerie Post, a captain,
was recorded on tape. Amnesty International does not have the full text of the conversation, but part of it
was published in the newspaper Yeni Ulke (New Land) of 22 March 1992:

"Rifat Akis: Hello, this is Rambo Stes [his codename].

Captain:Where are you?

Rifat Akig:l am in Diyarbakir. | found the man. I'll get rid of him.

Captain:Do not speak too openly on the telephone. Get rid of him and come here, your 20 million [around
£2,000] is ready.

Rifat Akis:How shall | do it?

Captain:Pull the fuse on the grenade and throw it at him. Shoot him in the head no more than three times.
Do not worry, we have arranged everything. We'll say terrorists killed him. Your money is ready. | will
make a big man of you."

The officer with whom this conversation was held is still at liberty and still on duty, and it would appear
that no legal proceedings have been taken against him. Following a parliamentary question on the
incident, a reply dated 7 May 1992 from Gendarmerie General Command to the Presidency of the Turkish
Grand National Assembly, the Turkish parliament, stated that the Silvan Gendarmerie commander had
been "transferred to other duties outside the Emergency Powers Region" and that an internal
investigation was being carried out by the Interior Ministry. Amnesty International twice wrote to the
Turkish authorities asking about the case, but it had received no reply as of November 1993.

Most of the new wave of political killings were carried out by small groups of assassins (often very young
according to eyewitnesses) in the street or similar public places and attributed to Hizbullah - an
organization which was hitherto almost unknown and which, before November 1992, was not known to
have engaged in any violent activities. This is not the branch of the Lebanese-based Shi'a Hizbullah
which carried out acts of political violence in Turkey in the mid-1980s, but a shadowy organization which
was established in 1987 in Batman and belongs to the Sunni branch of the Islamic faith, like most of the
Muslim Kurdish population in that area. The group is committed to the establishment of a fundamentalist
Islamic state in Turkey.

After first denying the existence of Hizbullah when the killings began, the authorities claimed that the
killings were part of a feud between religious groupings and supporters of the PKK (nearly 100 alleged
Hizbullah supporters were killed in 1992 in attacks generally blamed on the PKK). Nevertheless, there
have been persistent doubts about the independence of Hizbullah as an armed force - doubts which have
been fuelled by the striking degree of coincidence between the targets of the killings attributed to



Hizbullah, and the targets of police harassment, arbitrary detention, ill-treatment and torture.

An incident suggesting official protection of "Hizbullah" gunmen occurred in April 1993 in Silvan, after two
people were attacked and killed there. The assassins fled the scene and took refuge in the house of a
person reputed to be closely connected with Hizbullah. When a crowd surrounded the house demanding
that the attackers be handed over, shots were fired from the house. Police arrived at the scene shortly
afterwards and took the killers and the owner of the house into custody. The local chief of police prepared
a charge-sheet, but Diyarbakir State Security Court declared its incompetence in the case and shortly
afterwards the owner of the house was released without appearing in court. This was the last news item
covered by Hafiz Akdemir, a journalist for Ozgiir Giindem (Free Agenda), before he was shot to death in a
street in Diyarbakir. Reportedly the two alleged assassins were also released at a later date, but Amnesty
International has not been able to confirm this.

In Turkey there is a legal parliamentary movement for Kurdish autonomy. The movement was led by HEP,
which functioned legally as a parliamentary party until its closure. HEP did not advocate violence, but
because its political goals resembled some of those of the PKK, the party was regarded in some quarters
as the PKK's "parliamentary wing". In August 1993 HEP was closed by a ruling of the Constitutional Court
on the grounds that the party was separatist. Its successor party, DEP, has 17 members of parliament.

In the urban killings, HEP members and officials have been among the main targets. Vedat Aydin, the first
urban victim, was president of the Diyarbakir branch of HEP. In the 26 months since the killing of Vedat
Aydin, a further 56 officials and members of HEP and its successor, the Democracy Party (DEP), have
been killed in attacks which seem to have been a direct response to the party's electoral and
organizational success.

The cases of Harbi Arman and Abdurrahman S6gut were typical. Harbi Arman, an active board member of
the Malazgirt local branch of HEP, was found dead under a bridge near the village of Ornek, 24 kilometres
north of Diyarbakir, on 18 January 1992. He had been beaten to death.

In September 1991 detainees in Malazgirt had reported that the police threatened to kill Harbi Arman. He
was detained briefly some days later and then released. On 14 January he went to Diyarbakir, having
been called to appear as a witness at the State Security Court in the trial against those detained in
September. The bus driver confirmed that Harbi Arman arrived in Diyarbakir, but he was not seen again
until his blindfolded body was recovered by villagers.

Abdurrahman Ségut, aged 38, a shopkeeper and father of eight children, was shot in the head and chest
by three unidentified assailants in Nusaybin, Mardin province, on 18 January 1992. Like Harbi Arman, he
was an active member of HEP. Abdurrahman Ségut had been detained on 2 November 1991 on charges
of aiding PKK guerrillas. After his release on 31 December he wrote to Amnesty International, describing
the torture he said he had been subjected to at Mardin Police Headquarters.

Another victim was Abdul Samet Sakik, former President of HEP Gaziantep branch and brother of Sirri
Sakik, the HEP member of parliament for Mus. On 3 October 1992 he was shot dead, reportedly in the
presence of a Special Team unit in a jeep which failed to intervene or pursue the attacker.

Some HEP members of parliament have reported threats directly voiced by the security forces. In April
1992 a British human rights delegation reported that they were present when the Diyarbakir Gendarmerie
Commander threatened Leyla Zana, HEP member of parliament for Diyarbakir. He reportedly told her: "I
am going to kill you, but first | am going to discredit you."

HEP, and now DEP, members are also frequently detained and interrogated under torture for allegedly
supporting the PKK. On 7 April 1992 Tahir Seyhan, HEP board member of Dargegit, Mardin province, died
after four days' interrogation by local gendarmerie. Replying to a parliamentary question concerning the
death, the Interior Minister, ismet Sezgin, said: "Tahir Seyhan fainted and fell to the floor when shown a
photograph of himself taken with a militant organization member. When as a result of this fall Tahir
Seyhan became ill, the barracks doctor intervened, but his condition worsened and he was moved to



Diyarbakir State Hospital." The autopsy report registered death as the result of brain trauma.

A relative has alleged that the officer in charge of the gendarmes who detained Tahir Seyhan said: "You
are a dead man now". A member of staff at the hospital where he died reportedly stated: "It is an
inhuman case. He was brutally tortured. His body was all in pieces."

The latest killings at the time of writing of this report were those of Mehmet Sincar, DEP member of
parliament for Mardin, and Metin Ozdemir, Chairman of Batman DEP. The two men were shot dead by
three gunmen in broad daylight in the city of Batman, southeast Turkey, on 4 September 1993. Four other
people, including Nizamettin Todug, also a DEP member of parliament, were wounded in the attack.
Mehmet Sincar and Nizamettin Togug were in Batman as part of a DEP delegation to the funeral of Habib
Kilig, the former Chairman of Batman DEP, who was shot dead on 1 September.

The killers escaped from the scene of the crime. Later that day a caller claiming to represent the Turkish
Revenge Brigade (TIT) contacted national newspapers saying that the killings were in retaliation for the
guerrilla activities of the PKK and that their intended targets were two other DEP members of parliament,
Sedat Yurttas and Leyla Zana. The TIT further stated that they intended to continue attacks on Kurdish
members of parliament. (TIT was unknown until responsibility was claimed in its name for abducting and
killing Ferhat Tepe, the Bitlis correspondent for the Kurdish-owned newspaper Ozgiir Giindem, in August
1993. The circumstances of that killing suggested that gunmen acting in the name of TIT may be linked
with the security forces.)

Again in these latest killings there were circumstantial details suggesting possible collusion by the police.
Other DEP members of parliament who were in Batman at the time of the killings reported that they were
under heavy police surveillance the day before, followed everywhere by at least two vehicles and many
plainclothes police officers. All foreign observers who have visited the area note that police presence is
particularly heavy in Batman, and that their movements are constantly monitored. It would normally be
almost impossible for such killings to be carried out with complete impunity in broad daylight in the centre
of town. However, the DEP members of parliament report that all police presence disappeared on the
morning of 4 September.

Further grounds for concern are given by the circumstances of the arrest of Nesim Kilig, the brother of
Habib Kilig, at the airport when he arrived at Batman with Mehmet Sincar on 3 September. The arrest was
reportedly carried out by police officers accompanied by a "confessor" (a former PKK member who is
collaborating with the security forces) from Mehmet Sincar's home town, and known to him.

On 8 September Batman police announced that they had caught one of the three attackers. They said
that the prisoner would be held in a "confessor" ward of Diyarbakir prison. They said they knew the
names of the other two; all three, they said, were "close to Hizbullah". This was denied in a press
statement by a Hizbullah spokesperson in Diyarbakir, who said that the cease-fire between Hizbullah and
the PKK was still in force.

The extent of security force toleration, collusion or complicity in the killings attributed to Hizbullah is still
open to question. There have been more than 30 detentions of alleged Hizbullah activists. However, in
some cases attackers apparently acting in the name of Hizbullah who were reportedly caught in the act
were apparently never brought to trial. In September 1992 Amnesty International wrote to the Minister of
Justice asking for further information about a number of such cases, but it had not received a reply by
November 1993.

At the time of writing of this report, three trials involving 15 alleged Hizbullah activists accused of seven
murders are being prepared at Diyarbakir State Security Court. The trials should provide further
information about the activities undertaken in the name of this organization. The outcome of the trials will
be an important test of the determination of the authorities to halt the killings.



Failure of the prosecution service

An important factor in the emergence and persistence of extrajudicial executions in southeast Turkey is
the atmosphere of impunity in which the security forces operate there.

Under the terms of the Emergency Powers Region legislation in force in the southeastern provinces, no
complaints brought against members of the security forces of manslaughter, theft, rape, assault,
wounding or torture can be taken to court unless permission is given by the local governor's office - the
office responsible for security and police affairs. Although the governor's permission is not needed for
prosecutions for murder or attempted murder, the legislation gives the security forces a free hand to
intimidate family members, complainants and potential withesses. Cases of prosecutions for deaths in
custody are also examined by the governor because the torturers claim they did not intend to go so far as
to kill the victim. The Emergency Powers Region legislation has prevented the establishment of a tradition
of calling government forces to account for abuses.

Under Turkish law, it is the provincial Chief Public Prosecutor's job to investigate non-political murders
and killings by security personnel in disputed circumstances. Political killings by opposition groups are
investigated by State Security Court prosecutors and tried in State Security Courts. Prosecutors, and to
some extent courts, have shown extreme reluctance to investigate or prosecute members of the security
forces for any actions they may commit while on duty - indeed such prosecutions are almost unknown in
the area under emergency legislation.

The few replies that Amnesty International has received from the Turkish Government to questions about
possible extrajudicial executions have claimed that investigations by local prosecutors are continuing.
Families and lawyers, who are told the same, state that they have the impression that prosecutors are
actually taking no action at all. They point to numerous cases where, despite strong evidence that local
gendarmerie or village guards were involved in a killing, there have been few or no arrests or
prosecutions and no convictions.

The tactic of official inactivity and delay, combined with assurances that investigations are continuing,
effectively immobilises the families and lawyers of victims. Where allegations have been made against
specific perpetrators, they must wait for months before the prosecutor makes a decision - usually to drop
the case. The written explanation of the reasoning behind such a decision may be no more than two or
three lines stating that there is "insufficient evidence". Where the crime is carried out by an unidentified
assailant, the case may remain open indefinitely as an unsolved crime. Meanwhile, the family of the victim
has no means of monitoring the case or pressing it forward, since the contents of the preliminary
investigation file are secret, and a case of an indefinitely unsolved crime may never proceed beyond the
secret, preliminary investigation. In theory there is a channel of appeal to the High Council of Judges and
Prosecutors against prosecutors who are negligent, but lawyers who have tried to make such appeals
state that they remain unanswered for years.

Lawyers themselves are under pressure - many receive death threats. Since the 1980 military coup,
lawyers have experienced more than a decade of failure to achieve results in human rights cases. The
experience has left lawyers deeply pessimistic about the prospect of legal remedies for human rights
violations. Many believe that the only way to get local prosecutions moving is to develop public and press
interest in their cases at home and abroad in order to shame the authorities into action.

Bringing a prosecution against members of the security forces is fraught with difficulty and danger. In May
1991 two Special Team members were indicted for intentionally shooting Mustafa ilengiz in his home
village of Ciigekalan in the province of Kahramanmaras (a province in southeast Turkey which is not
under emergency rule) the preceding month. Although the provincial court initially claimed, for reasons
that were never made clear, that it was not competent to try the case, a prosecution was eventually
brought before the court. However, although the defendants are accused of intentional killing, the
indictment prejudices the issue by presenting as fact that the defendants shouted to the victim to stop and
fired warning shots into the air - an interpretation of the killing which should rightly have been left to the



discretion of the court, and was moreover contested by numerous witnesses. Proceedings in the case
appear to have been constantly stalled by the non-cooperation of the accused, who were never detained,
and their superiors. The Special Team defendants failed to attend court hearings, even when subpoenas
were issued, yet no legal action has been taken against them for their continued refusal to appear. The
plaintiff's repeated requests for a court survey of the site of the killing was, in turn, refused on the grounds
that the court should first take the defendants' statements. Finally and most disturbingly, the lawyer of the
family of Mustafa llengiz was subjected to intimidation by the security forces. Other clients of the lawyer
have said that they were told during interrogation by the local police and gendarmerie to pass on threats
to his life. He continues to receive such threats and to be followed, and visitors to his house have been
harassed.

Though plainly worn down by the seeming futility of pursuing official procedures of complaint in cases of
torture, deaths in custody and extrajudicial executions, Turkish lawyers persist in following official
channels in the hope that a file will eventually find its way to the desk of a prosecutor with integrity.

In southeast Turkey, a large part of a prosecutor's daily workload consists of preparing cases against
alleged members of the PKK. In this area of their work, in contrast to their response to allegations of
human rights violations, they appear extremely energetic, giving the clear impression that a tough line
against separatism is a required characteristic of those appointed to prosecutors’ posts in the southeast. A
prosecutor in the area who talked to Amnesty International confirmed this impression: his opening words
were that his primary task was to preserve the indivisible unity of the state against separatist activity.
While the prosecution service appears to regard combatting separatism as its primary task, movement is
slow on cases of mysterious deaths of alleged separatists.

There is a further obstacle to thorough investigation of alleged human rights violations by the security
forces. In the southeast, civil servants, and especially those involved in law and order, are at personal risk
from the armed opposition. Security considerations throw police and judiciary together in their social as
well as their professional lives. Police, prosecutors and judges are largely confined to a sealed-off
community of security officialdom. In such a context it is not surprising that few prosecutors pursue
allegations against their colleagues.

These factors combine to produce an extremely low rate of prosecutions in cases where there have been
allegations of security force involvement in political killings. The Justice Ministry has not responded to
Amnesty International's request for information about such prosecutions, but news sources indicate that
only nine people to date have faced charges for the more than 300 documented murders of suspected
oppositionists since mid-1991.

The passive response of the police to this unprecedented crime wave is striking. Most of the purported
Hizbullah members who have been detained either appear to have stumbled into the hands of the police
by chance, or were seized by local people. Two of those captured by the local population escaped
lynching only when they were rescued by members of the Special Team; another was delivered into the
hands of the security forces after he was pursued and repeatedly shot at by the victim's father.

The complacency of the authorities in Batman is particularly remarkable. When questioned by the
newspaper Cumhuriyet (30 July 1992) about the 38 killings of alleged separatists in Batman since the
beginning of the year, the governor, who is responsible for the police, stated, "We have not as yet taken
resolute measures in connection with these events", and promised more strenuous efforts in future. But in
February 1993, by which time the death toll in Batman had mounted to 184, the same governor said that it
would be difficult to tackle the problem before specially equipped teams were developed.

In the intervening time observers compared the daily searches and detentions (often accompanied by
torture and deaths in custody) in operations against the PKK with the lack of activity in pursuing gunmen
acting in the name of Hizbullah. Of the three alleged Hizbullah supporters taken into custody in Batman,
two had been caught by local people, while the capture of the third was highly fortuitous.



Information sources under threat

Among the important sources of information about killings in southeast Turkey are journalists from various
publications, and the Turkish Human Rights Association (THRA), which has branches in all the provincial
capitals in the area. The harassment and killing of journalists and THRA members threatens to result in a
situation where human rights violations will increasingly go unreported.

Journalists and local correspondents working for newspapers and magazines like the Kurdish-owned
daily Ozgiir Giindem and its sister publication, the weekly Yeni Ulke (now closed), Gergek (Fact) and
2000'e Dogru (Towards 2000), have been the targets of prosecutions, police harassment, detention, ill-
treatment, torture and death threats ever since their publications began. Their declared policy is to
investigate and publicize human rights violations committed by the security forces, in particular in the
mainly Kurdish southeast provinces under emergency rule where reporting has been severely restricted.
Issues of these and similar publications are frequently confiscated.

In 1992 the journalists who had been the targets of official harassment became targets of what the
Committee for the Protection of Journalists described as "censorship by the bullet". Twelve journalists
researching human rights violations were killed in the Emergency Powers Region between February 1992
and August 1993. Most of them had written about political killings in the area, and several had made
specific allegations of links between Hizbullah and the security forces. The alleged killers of two of the
journalists have been indicted; their trials are expected to last for a year or more.

On 11 August 1992 the then Prime Minister Stleyman Demirel gave his opinion about the attacks on
members of the press: "Those killed were not real journalists. They were militants in the guise of
journalists. They kill each other."

The THRA also has been under heavy pressure in the southeast. Branches have been closed, usually
temporarily, by the local authorities; members are harassed; meetings are frequently banned; officials
have been charged with supporting the PKK and remanded in custody, sometimes on the basis of little or
no evidence.

In 1991 there was a bombing campaign against members and premises of the THRA, in which Siddik
Tan, board member of Batman branch of THRA, was blinded in one eye. In December 1991 his son, Riza
Tan, was detained by security forces and shot in the legs, allegedly while attempting to escape. On 19
October 1992 Metin Tan, another son of Siddik Tan, was shot dead in a street in Batman. In June 1992
Siddik Tan himself was killed after reportedly being invited to a discussion with Hizbullah representatives
on how to end the killings.

On the evening of 21 February 1993 Metin Can, the President of the Elazi§ branch of the THRA, received
a telephone call after which he and his friend Dr Hasan Kaya drove away in Metin Can's car. Six days
later their bodies were found about 100 kilometres away. Both had apparently been tortured and then
killed with a bullet to the head.

Action against extrajudicial executions: turning back
the tide

Experience suggests that a practice of extrajudicial execution, once established and pervasive, can be
hard to stamp out. The Turkish authorities must act with great urgency to confront a situation which until
now they have blandly denied.

The first step the authorities must take is thorough investigation. This task cannot be left to local
prosecutors. In a highly charged situation of ethnic conflict with daily clashes between guerrillas and



armed forces, with all the associated pressures and suspicions from both sides, local prosecutors may be
afraid to carry out proper investigations, or may not want to do so. The situation calls for the
establishment of an independent expert commission of inquiry as laid down in the UN Principles on the
Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions (see Chapter
10, section 9).

Following public outrage over the assassination of a prominent journalist in Ankara in January 1993 (a
killing which - unlike others described in this chapter - has not generally been ascribed to the security
forces), a cross-party commission of inquiry into political killings was established by the Turkish Grand
National Assembly.

Initially there was some doubt as to whether the commission would also investigate killings in the
southeast. However, in July the cross-party commission went to the southeast and in August 1993 it
released a report which was damning of the security apparatus.

The report described in detail, for example, an incident in which village guards raided the village of
Ormandisi, near Silvan in Diyarbakir province, killing two people, and then claimed that the raid had been
carried out by the PKK. The report also stated that so-called "confessors" (former members of the PKK
operating on behalf of the security forces - alleged by some informants to be involved in killings) live in
police residential blocks and are responsible for "numerous robberies, thefts and similar incidents". The
report called for the lifting of the emergency legislation and the immediate end of the village guard
system.

To turn back the tide of killings, the Turkish Government must ensure that all levels in the judiciary, local
government and the military clearly understand that extrajudicial execution is illegal and must not be used
as a tool in the conflict with the PKK. It is the responsibility of the Turkish Government to take all
necessary steps to re-establish the rule of law and the right to life in southeast Turkey, where, amid the
clash of ideologies, life is becoming cheaper every day.



Chapter 6. Morocco: The "disappeared" reappear

Hundreds of suspected government opponents, including over 500 people of Western Saharan origin
(Sahrawis) and over 100 Moroccans, have "disappeared" since the 1960s after being arrested by the
Moroccan security forces. In 1991, after being held in secret detention for up to 19 years in appalling
conditions, more than 300 of these prisoners were released after an international campaign against
human rights violations in Morocco. The authorities had persistently denied holding any of the
"disappeared". This chapter discusses the phenomenon of "disappearances" in Morocco and assesses
some of the factors, including the Amnesty International campaign, which, in 1991, led to the releases of
some of the "disappeared".

In some countries "disappearance" is often followed by extrajudicial execution: even if the "disappeared"
remain alive for a couple of years, they tend, eventually, to be executed. In Morocco a state of
"disappearance" can be ended after weeks, months or years, or it can amount to decades-long secret
detention with no prospect of release. The "disappeared" are held in secret centres: villas in residential
areas, secret police facilities, isolated farms, former military camps or barracks, and ancient fortresses -
gsour - found even in the most remote areas of the interior.

Those who were released, after months or years of incommunicado detention, rarely dared speak out on
their experiences. Most of the 300 released in 1991 are kept silent by the fear of returning to the limbo of
"disappearance". However, some of those released in 1991 and a very few released earlier have spoken
of their experiences. This chapter is based partly on their testimonies.

The 1991 release of more than 300 of the "disappeared" was only a partial victory. More "disappeared" -
perhaps several hundreds - remain in secret unacknowledged detention. Those who were released and
who remain in the country are still restricted in their movements and their freedom of expression. Most of
them lack medical attention and they have never received the compensation which is their due. In
addition, no one has ever been brought to justice for ordering or being involved in a "disappearance”.

"Disappearances™: the system

Known "disappearances" in Morocco go back to the early 1960s.

e Mohamed Ben Ali Boulahia Tati, a political activist, was arrested in Casablanca by police in early 1963,
but his arrest was never acknowledged. He was seen by a fellow-detainee in Dar al-Mokri, a villa in
Rabat used as a secret detention centre, in April 1963. There has been no news of him since. For 30
years his wife has continued to seek information about her husband from the Moroccan authorities, but
they deny knowledge of him. He remains "disappeared".

e Abdelhaq Rouissi, a trade union activist, "disappeared” in October 1964. No one saw him arrested, but
traces of blood were found in his bedroom. In the 1970s various sources, including released
"disappeared" prisoners, confirmed that he had been arrested and held for years in secret detention. His
family is convinced he is still alive and continues to struggle for his release.

e In 1965 Mehdi Ben Barka, the leader of the opposition Union national des forces populaires, was
kidnapped while in France by Moroccan secret service officers; he is believed to have been murdered a
few days afterwards. A French court found the Moroccan Minister of the Interior, General Mohammed
Oufkir, guilty of ordering his abduction. His death is admitted at the highest level - but no official inquiry
has ever been made into his fate.

e Another kidnapped trade union leader, Houcine El Manouzi, "disappeared” while in exile in Tunis in
1972. Three released "disappeared" prisoners have testified that Houcine El Manouzi was held with them
in Rabat from 1973 to 1975, when they had escaped together and been recaptured. Where he is now is



not known. His family has campaigned for 20 years for his release.

The greatest number of "disappearances" have been of people of Western Saharan origin. Over 200
were reported "disappeared" in the year after Morocco annexed the Western Sahara in November 1975.
The full number of those "disappeared"” is not known. Amnesty International believes that, including short-
term "disappearances", over one thousand Sahrawis have "disappeared" after arrest over the last 15
years. Some were released after months or years of incommunicado detention, more than 300 were
freed in June 1991, but up to 500 may remain in secret detention.

Hundreds of the "disappeared" remain unaccounted for. Some families continue, year after year, to make
the rounds of prisons and to write to the authorities. The Moroccan Government denies knowledge of
them just as, for years, it denied secretly detaining the "disappeared" who were eventually released in
1991. Amnesty International believes that the majority of the "disappeared" may still be alive, hidden
away in secret cells, on an isolated farm, or in a villa in a smart quarter of Rabat.

Some may be dead. The names are now known of 48 Sahrawis detained in secret centres who died
between 1976 and 1990.

In the remote barracks of Tazmamert a slow death in darkness and isolation was part of the punishment.
By the time of the 1991 releases, 31 out of 58 military men taken in 1973 to this secret prison had died.
This group, not strictly "disappeared" as the Moroccan Government never denied holding them, were
taken from Kenitra Central Prison in 1973 and vanished into Tazmamert, a prison whose existence, right
up to the release of its inmates, was denied by the authorities. Even in September 1991, the month when
the detainees were transferred from Tazmamert, the Moroccan Minister of the Interior stated on the radio
that "Tazmamert only existed in the minds of evildoers".

Occasionally those who have "disappeared" over the years have been set free. One member of the
auxiliary forces who "disappeared" in 1973 was discovered doing forced labour on a remote farm in 1979;
students who vanished in 1976 were released without warning or explanation in 1984, other students who
"disappeared" in 1981 were freed in 1983 and 1984. Those released in 1991 included the "disappeared"”
wife, cousin and six children (the youngest only three years old when imprisoned) of a former Minister of
the Interior, General Mohamed Oufkir, who died in mysterious circumstances in 1972; more than 300
Sahrawis who "disappeared" between 1975 and 1987; and three brothers who "disappeared" in 1973,
who were first held in secret villas in Rabat and then virtually buried alive in Tazmamert. Twenty-seven
members of the armed forces (all who were left alive out of the 58 transferred there in 1973) were also
released from Tazmamert in 1991.

But those who reappear from "disappearance" are never wholly free. They are told to forget what
happened and never to talk about it. Their movements are restricted and their communications
monitored. If they talk to outsiders about their experiences they risk rearrest. As one Sahrawi former
"disappeared" said, they exchange a lesser prison for a greater one. Only a few, mostly those who have
managed to leave the country, have been able to talk about the time they were "disappeared".

One purpose of "disappearance” is to imprison - or eliminate - people against whom the state has no legal
charges or has charges which it is unwilling to pursue in a court of law. But "disappearance" as used in
Morocco has had, as a further consequence, the creation of an atmosphere of fear which spread through
the country. For the family of the victim, "disappearance" may be a greater punishment than execution:
death ends the matter, grief heals, life resumes. "Disappearance" punishes a whole family forever - or as
long as the "disappearance" lasts, for, since the authorities never admit to holding a "disappeared"
prisoner, the family do not know what has happened and whether their relative is alive or dead.

Most cases of "disappearance" were perpetrated during periods when the Moroccan state was perceived
to be in danger from internal opposition (not only the attempted coups of the early 1970s, but also the
activities of opposition parties, trade unions or local rebels) and the Sahrawi opposition in the late 1970s.
But the practice of "disappearance” may be continuing. Sahrawis detained in Qal'at M'gouna state that,
until the beginning of 1991, new wings were being added on to the secret detention centre. The 11 villas



said to hold "disappeared" prisoners in a radius of 50 kilometres around Rabat are still believed to be in
use.

Routes in "disappearance”

Various routes seem to followed in "disappearance" cases. Some "disappearances" are temporary, and
the "disappeared" person is released after a few months or years. Sometimes "disappearance" is clearly
intended to last forever.

Temporary "disappearance” can be seen as an extension of the legal procedure of keeping the suspect
for interrogation for a certain number of days in garde a vue (incommunicado) detention without contact
with lawyers, doctors and family. In the 1970s garde a vue was sometimes illegally prolonged for over two
years, during which the detainees had no contact with their families, who were never informed where they
were held. lllegal prolongation of garde a vue remained frequent throughout the 1980s.

Some Moroccans suspected of being opponents of the government, who should have been brought to
court, appeared to drop out of the system for months or years, their whereabouts being unknown even to
their families, before being released or brought to trial. One place where detainees were held
incommunicado for long periods was the detention, interrogation and torture centre of Derb Moulay Cherif
in Casablanca. For Sahrawis "disappearance" appeared to be "normal": only very rarely did the
authorities bring before the courts any Western Saharan suspected of opposing Moroccan rule or
supporting the Popular Front for the Liberation of Seguia el-Hamra and Rio de Oro, known as the
Polisario Front.

Recent testimonies of some of those released after "disappearance” over the last 10 years show that, for
many, it was clear from the beginning that a special procedure was in operation: they were abducted by
armed men with no semblance of legality, taken at once to a secret centre, saw no one clearly attached to
any normal police force, and never had the impression that they were being interrogated for any proces
verbal (police statement).

Some branches of the security forces may hold "disappeared" prisoners without notifying other services.
The Forces armées royales (FAR), Royal Moroccan Army, usually hands over civilians arrested during its
operations to one or other of the police forces. Intelligence forces, which often carry out the same tasks in
competition with each other, include the Direction de la surveillance de territoire, Office of Territorial
Surveillance (under the Minister of the Interior and involved in many "disappearance” cases), the
Renseignements généraux, General Intelligence, which has the power to arrest suspects and operates
from police stations, but is not known to practise "disappearance”, and the Direction générale des études
et documentation, the General Office of Research and Documentation, which has one division under the
direct control of the King and another branch under the Prime Minister. Though technically controlled by
the FAR, the Gendarmerie royale, Royal Gendarmerie, is in practice directly supervised by the King. Its
size and equipment was expanded to counterbalance the army, which was implicated in the 1971 and
1972 coup attempts.

The Compagnies mobiles d'intervention, Mobile Intervention Companies, are cited as both guarding and
transporting "disappeared" prisoners. There are also said to be "parallel" security services, operating in
plain clothes, with a direct chain of command to the Minister of the Interior or loyal officials of King Hassan
11, who carry out secret and unacknowledged activities.

The makhazini (a local auxiliary force) frequently guard the "disappeared" in the rural areas. Testimonies
of released "disappeared" prisoners who were held in outlying provinces describe visits by provincial
governors to detention centres guarded by makhazini. There is little doubt that, although probably not
involved in ordering "disappearances", governors condone and collaborate in the imprisonment of scores
of people for decades in secret unacknowledged detention.



Recent testimonies suggest that the reasons for "disappearance" include suspected or actual political
opposition activities; disloyalty by state servants, especially those involved in secret services (makhazini
guarding the "disappeared" Oufkirs who smuggled out letters for the family themselves "disappeared");
and sometimes as a result of involvement in secret financial dealings or as a consequence of personal
rivalries. Another member of a family, or even a whole family might be detained and "disappear” as a
result of the "crime" of one member. This was the case of the Ouftkir family, and the family of the first
Polisario prime minister, Mohamed Lamine Leili, 11 of whose relatives were arrested and "disappeared".

Although food and living conditions are sometimes bearable, this has not been the norm. The Bourequat
brothers, released in 1991, said that after an initial period of torture they were fairly well treated while in
secret detention between 1973 and 1981 in various Rabat villas. But for many, including the Bourequat
brothers after 1981 when they were moved to Tazmamert, semi-starvation in extremely harsh conditions
appeared to be part of the punishment. This was the case at Tazmamert, where about half the inmates
died over a period of 17 years; at Qal'at M'gouna (where about 300 Sahrawis were held, some for over 15
years) until 1985, when conditions improved somewhat; at Agdz, where Sahrawis and 10 Moroccans
were held until 1983; and at Ain Jdid, where the Oufkir family were detained between 1977 and 1987.

A 1989 letter from Tazmamert described the "infernal prison of Tazmamert" where detainees had "been
buried up to now, without even the rights enjoyed by beasts, totally isolated from each other and from the
outside world". The "Complex" in Casablanca, in contrast, where 10 "disappeared" prisoners, including
five students, were held for 18 months, bound, blindfold and lying on the floor, as regards food was "a
five-star hotel. We received yoghurt, apples and bananas brought from the Avicennes Hospital next door.
We even grew fatter. But at Agdz we lost all these reserves in the first week". Detainees at Qal'at
M'gouna described how the dogs were fed before the detainees; it was their leftovers which were passed
to the "disappeared".

Some prisoners could not bear the conditions of detention and went out of their minds. A detainee in
Tazmamert who told a guard, in 1974, that he had been sentenced to three years was told: "Don't say
three, say forever". One of those detained in Tazmamert is known to have committed suicide after 18
years of darkness and isolation. Sergeant Mimoun Fagouri hanged himself on 1 June 1990, fifteen years
after the expiry of his sentence. He called to those in neighbouring cells: "I am weary. The only way out
of Tazmamert is by death". Two of the Sahrawis released in June 1991 had gone mad; so had a
Lebanese, detained in secret for over 12 years and left in Qal'at M'gouna when the Sahrawis were freed.
His fate and that of a Libyan, also detained there, remain unknown.

Pressure for change

In 1981 Group 214 of Amnesty International's Dutch Section began working on behalf of El Bechir (Abdi)
ould Labbat ould Mayara, born in 1937, taking over the case from Dutch Section Group 56. From 1981
the group wrote about 400 letters to King Hassan, the Minister of Saharan Affairs, other government
ministers, prisons, hospitals, human rights organizations, local authorities, headmasters, mayors, and the
Moroccan Ambassador. Letters were also written by Leiden town councillors and over 1,000 postcards
were sent.

In 1982 two identical replies were received from the Moroccan Ministry of Justice stating that "the person
cannot be found on any prisoner lists ... searches made by the Ministry have yielded no result". One
prison only replied to say that "Mayara is unknown here..."

Abdi Mayara was one of the more than 300 Sahrawi "disappeared” who were released in June 1991, over
15 years after his "disappearance" on 3 February 1976.

Amnesty International has campaigned on "disappearances" in Morocco since the early 1970s through
work on cases by groups and in a major campaign on Morocco in 1982 (when "disappearances" were



raised and letters smuggled out of Tazmamert were given wide publicity for the first time). Moroccan
students who "disappeared" for between one and three years in the 1980s were the subject of urgent
appeals while both Moroccan and Sahrawi prisoners were the object of long-term action by Amnesty
International groups. One Moroccan who "disappeared" in 1972, Houcine El Manouzi, was adopted by
Amnesty International as a prisoner of conscience and his case assigned to a group in 1975, while
between 1977 and 1980, the cases of 88 Sahrawi "disappeared" were taken up by Amnesty International
groups.

Over the next 12 years Amnesty International groups, like Dutch Section Group 214, wrote thousands of
letters and postcards on behalf of those who had "disappeared", with minimal response. Between 1981
and 1991, Group 64 of Amnesty International's German Section sent over a thousand letters and
postcards on behalf of Heiba ould Omar ould Mayara, the cousin of Bechir Mayara, and one of the first to
be arrested and "disappear" a few days after the annexation by Morocco of the Western Sahara in
November 1975. They received a standard reply from the Ministry of Justice, and nine prisons returned
letters marked "unknown".

In July 1991, when the first, handwritten list of the Sahrawis who had died was received, it was learned
that he had died on 28 September 1977 at Agdz. A fellow "disappeared" prisoner described his death:

"The same day [as another detainee died] Heiba was dead in his cell... The whole prison caught an
illness, only one person didn't get it, we called it the 'sickness of the knees'. It attacked all the lower body
and led to paralysis. It began by black spots on the soles and the whole foot became dry and later you
couldn't move. You had diarrhoea. One of us had studied medicine, he was a student and he said the
illness was due to lack of vitamin B12, it was a disease of malnutrition..."

A number of solidarity groups of Moroccan or Sahrawi exiles or sympathizers worked actively from the
late 1970s in many countries, mostly in Western Europe, for the release of the "disappeared". They
included the Association de parents et amis des disparus au Maroc (APADM), Association of Relatives
and Friends of the Disappeared of Morocco, and the Asociacion de familiares de presos y desparecidos
saharauis (AFAPREDESA), Association of Families of Sahrawi Prisoners and "Disappeared” People;
both organizations compiled lists and details of the "disappeared".

Many of the cases of those later released, as well as of those still "disappeared”, were raised by families
or non-governmental organizations (including Amnesty International) with the UN Working Group on
Disappearances. Thus, for example, the 1984 report of the Working Group referred in paragraph 135 to
the "disappearance"” of the three Bourequat brothers, who had been arrested in 1973:

"In a letter dated 20 June 1983, the Government of Morocco informed the Working Group of the results of
its investigations. With regard to the reported disappearance of three brothers who were said to have
been arrested on the same day at their home, the Government stated that the records of the courts, the
Ministry of Justice and the prisons had been searched, but that no record of criminal charges or of any
other judicial procedures regarding the brothers had been found. In the Government's view, they should
be sought outside the country".

On 30 December 1991 the three Bourequat brothers were at last released from over 10 years in appalling
conditions in Tazmamert and over 18 years' "disappearance".

Until 1991 only a few, sporadic releases occurred to sustain the hopes of campaigners - for example the
release between 1984 and 1986 of a group of 12 students who had "disappeared" in 1983.

Difficulties in campaigning on Moroccan
"disappearances”



For the world it was often difficult to believe that people could still be alive in a secret cell after
"disappearing" for 15 years or more. Part of the difficulty was the shortage of information. To be sure that
a "disappearance" has been perpetrated, the victim needs to have been seen to have been arrested by
the security forces - preferably by more than one witness - and the government must have been asked to
account for the arrest and have denied holding the person. A clamp-down on information from the
Western Sahara made it almost impossible to get this sort of information. The climate of fear meant that
even a family might not ask after its "disappeared” members. There were hundreds of reports of
"disappearances" between 1975 and 1987 in the Western Sahara; on very few did Amnesty International
have information on when, how and by whom the person was arrested, and on even fewer, details of
family and life before arrest.

The 88 cases taken up by Amnesty International groups between 1977 and 1980 were put before the UN
Working Group on Disappearances in 1988, but the Working Group deemed only two of the cases
admissible. Interestingly, the two cases deemed admissible were the only ones subsequently shown to
have been of prisoners who "disappeared" only temporarily. One had then been released, the other had
been brought to trial, sentenced to four years' imprisonment, and released in 1981 (he was part of a
group known as the "Meknes" group, the only group of Sahrawis Amnesty International knew of who, after
six months' "disappearance" in secret centres, then went through a normal legal process and were
brought to trial).

The reappearance of one of these two released prisoners was discovered by Amnesty International and
reported to the Working Group. Although it was later confirmed that he had been released in 1981, the
Amnesty International group working on his case had written letters on his behalf for eight years without
receiving information on his release from the Moroccan authorities. The case was then used extensively
by the Moroccan Government to suggest that Amnesty International's information was bad in every other
respect, and that all the others who had allegedly "disappeared" had probably also come out of detention
and were living happily elsewhere, perhaps under different names. They suggested that the fluidity of the
Sahrawi name structure had helped to confuse Amnesty International; the youth who had "disappeared"
and been subsequently tried as Mustapha Lahna had reappeared as a lecturer in the Rabat University
Department of English as Mohammed Tamek. Moroccan authorities also stressed Sahrawi nomadism to
suggest that those alleged to have "disappeared" were probably in Mauritania or the Polisario camps
around Tindouf, Algeria.

At the centre of Amnesty International's 1990 report "Morocco; 'Disappearances' of people of Western
Saharan origin" (see below) were the case studies of 27 Sahrawi "disappeared"”, with details of who they
were, the circumstances of their "disappearance" - and the affirmation that the Sahrawi "disappeared"”
were still alive. The evidence for this assertion included a testimony from a Moroccan, released after a
period of "disappearance", who had been in the forts of Agdz and Qal'at M'gouna with Sahrawi prisoners
until 1984,

In the summer of 1990 Amnesty International received supporting evidence, in the testimony of a former
guard at Agdz and Qal'at M'gouna, who described guarding the "disappeared":

"They got given vegetables, lentils and beans, but they weren't properly cooked. Squashes too. There
were guard dogs too, at the gsar [fortress]. They gave the same food to the prisoners as to the dogs,
exactly the same thing, the same mess-tin. Most of them had no clothes. When they went to the latrines
they wrapped blankets around themselves out of modesty.

"As these were special prisons we often beat them, in turn, sometimes for five minutes, sometimes for a
quarter of an hour. It was tiring for us too. They'd get out into the yard for a short time and we'd tell them
that's where they'd be buried, in that yard. We'd even hang out white shroud material so that they could
see it from the yard, to bring it home to them...

"During the years | was there, it was always like that, night and day. No visits, no books, no radio, waiting
for death... | stayed until 1983. | met someone not long ago who said it was still the same, except that
some were dead... "



In addition, the family of one Sahrawi "disappeared" received letters that had been smuggled out:
Amnesty International did not mention this in its report, as the family feared that the source of letters
might dry up, but it enabled the organization to pinpoint the secret centre in Laayoune where their relative
was kept and to be sure that most of those detained there were still alive.

Other factors also encouraged silence:

¢ "Quiet diplomacy versus publicity"”. When incontrovertible evidence was obtained that people
such as the Oufkir family and the military prisoners of Tazmamart were secretly detained by the
government, the off-the-record message from those close to the government was always that these
people were likely to be released, as long as no publicity was given on their cases. Pressure against
publicity was applied, not only on the families of the "disappeared" but also on foreign governments and
on Amnesty International. The United States (US) Department of State, for example, appears to have
been persuaded to keep silent for years over the one Tazmamert prisoner of concern to it, M'Barek Touil,
who is married to an American citizen, and to exert any pressure on the Moroccan Government
completely without publicity. Some pressure was certainly exerted, and from 1985 M'Barek Touil,
sentenced to 20 years' imprisonment in 1972, was given better conditions: he was allowed to correspond
with his wife - a heavily censored correspondence which said nothing about his surroundings - but no
public statement on his situation was ever made and his place of detention was not revealed. Other
Western governments were similarly discreet.

e The families’ fear. One of the chief difficulties in campaigning is that "disappearance" may force the
family into the conspiracy of silence. There is a fear for the safety of the person "disappeared" as well as
of reprisals against other members of the family. As one relative of a "disappeared” prisoner said before
Amnesty International's 1991 Morocco campaign: "For myself, | don't mind. But suppose that in a month
or six months a cousin dies in a road accident - I'll never be sure whether that was really an accident or
my fault for speaking out."

Internal forces for change

Morocco has three principal human rights movements, two of which, the Association marocaine des droits
de I'homme (AMDH), Moroccan Association of Human Rights, and the Ligue marocaine des droits de
I'homme, Moroccan League of Human Rights, work together in a coordinating committee. The third is the
Organisation marocaine des droits de 'hnomme (OMDH), Moroccan Organization of Human Rights.

The human rights movement was becoming more active and vocal after 1988, its demands reflected in
the pages of the press and supported by some opposition political parties and trade unions. (In Morocco
an outspoken press and human rights organizations raise questions of torture and political imprisonment
with a vigour not found in many other countries in the region.) Political prisoners freely answered letters
from Amnesty International groups and wrote numerous communiques about prison conditions which
were published in newspapers. But a major difficulty in acting against "disappearances” was a conspiracy
of silence (with a few notable and courageous exceptions) about the "disappeared", until relatively
recently, within Morocco. The freedom of expression in Morocco does not extend to the institution of the
monarchy (for instance by calling for a republic or criticizing the King), the integrity of the nation (for
instance, by suggesting that the Western Sahara should be offered self-determination) or Islam. These
restrictions on free speech are reflected in the constitutional provision that grants immunity to members of
parliament but lifts that immunity when "the opinions expressed challenge the monarchical system, Islam
or constitute an insult to the King".

The silence from families, former "disappeared" prisoners and the news media was - and still is - a most
important part of the success of the use of "disappearance" by the Moroccan Government as a means to
eliminate political opponents. Usually "disappearances” have been regarded as part of the royal
prerogative - an issue beyond criticism and strictly not to be mentioned.



This has not been true of all "disappearances”. Some of the cases of Moroccans suspected of political
opposition or students who "disappeared" were mentioned, but rarely, by a few courageous Moroccan
newspapers. Other "disappearances" in cases which had followed direct threats to the King, such as
attempted coups where people's "disappearance" may have been presumed to have been ordered by the
King, were for a long time never mentioned publicly within Morocco.

Protest against "disappearance” by the families of the Sahrawi "disappeared" was even more muted as
Sahrawis were more closely watched and more liable to suffer arrest and "disappearance” for speaking
out than Moroccans. One description of how arrests were made was given by a young Sahrawi exile in
Spain:

"This is what they do. They come at night normally, straight to the house of the person [they are after].

Several police dressed as locals enter and take him away on a stretcher, after making him bathe in his

own blood. In the morning the families go to the commissariat and inquire about him, and the only reply
they get, standard for everyone, is 'lf you ask again, you'll disappear [yourself]"..."

The ban on speaking openly was also imposed on foreign journalists and usually accepted by them.
When King Hassan was interviewed by French journalists for the French television channel Antenne 2 in
December 1989, the same boundaries were drawn. In particular, the interviewers were ordered
beforehand not to mention the Oufkir family, and, although one interviewer made a reference to "certain
children", they obeyed.

This silence began to break at last in December 1990 when the families of some of the Tazmamert
prisoners wrote a petition to certain ministers, including the Ministers of the Interior and Justice, calling for
the conditions of their relatives to be investigated and for those who had completed their sentences to be
released. Copies were sent to political parties and newspapers. The trigger for the petition was a batch
of letters smuggled out of Tazmamert which reached some prisoners' families in November 1990, making
them fear that if they did not speak out now it would be too late.

At the same time another letter, a vivid description of Tazmamert written in 1989, was posted
anonymously in December 1990 to a number of people and human rights organizations, including
Amnesty International. This letter was published first, in French translation, by the Association de
défense des droits de 'homme au Maroc, the Association for the Defence of Human Rights in Morocco, a
Moroccan human rights group based in Paris. It provided the first information that the Bourequat brothers
were alive and held in Tazmamert. The knowledge of the heightened awareness of Moroccan events in
the international arena strengthened the readiness first of families, and then of Moroccan journalists and
human rights groups to speak openly of things which previously could not be mentioned.

Tazmamert was raised in parliament in December 1990 by the leader of the Organisation de I'action
démocratique populaire (OADP), Organization of Democratic Popular Action; his question was reported in
the OADP newspaper Anwal and taken up by other papers sympathetic to the Union socialiste des forces
populaires, Socialist Union of Popular Forces. In February 1991 the Oufkir family were released and only
then were they mentioned in a Moroccan newspaper.

In May and June 1991 Tazmamert and the Oufkirs were openly mentioned in conferences and
communiques of the OMDH, the AMDH and the Association de jeunes avocats, Young Lawyers'
Association. A dossier on Tazmamert was published in a small opposition newspaper, Hurriyat al-
Muwatin (Freedom of the Citizen).

External forces for change

The timing of Amnesty International's campaign against human rights violations in Morocco was made
more effective by external forces which coincided with the campaign, but which themselves gained in



importance because they happened in a situation in which human rights in Morocco had become high on
the agenda, both internally and internationally.

A visit by an Amnesty International delegation to King Hassan in February 1990, and the subsequent
publication of a report, "Morocco; Human rights violations in garde a vue detention" (February 1990),
contributed to this. This report drew international attention to facts which had been exposed by local
human rights groups. In its next report, "Morocco; 'Disappearances’ of people of Western Saharan origin"
(November 1990), Amnesty International, in reporting on the Sahrawi "disappearances”, raised questions
which could not be raised by activists in the country.

Factors in the changing international situation included:

e The publication in France of Notre ami le roi (Our Friend the King) by Gilles Perrault in September
1990. The book received enormous publicity, partly because of the adverse reaction from the Moroccan
Government, which rather clumsily tried to stop publication and then bought up an entire edition. This
publicity fed back into the human rights movement as well as popular feeling in Morocco, where copies
were smuggled in. It also raised consciousness in France, causing Morocco to cancel plans for a
program of events there celebrating Morocco's history and culture. It was less important outside
francophone countries as it was not, during the next year, translated into other languages. However, its
popularity in France meant that, for a time at least, France, the staunchest supporter of the Moroccan
Government, felt obliged to put pressure on Morocco to take some action on human rights concerns.

e Pressure from the Human Rights Committee set up under the International Covenant on Civil and
Political Rights, which began the consideration of Morocco's periodic report on its implementation of the
Covenant in November 1990 (on the Human Rights Committee, see Chapter 12). For the consideration
of Morocco's report, numerous human rights groups submitted information to the Human Rights
Committee. Most of these groups were based in Europe and the US, but they included the OMDH - the
first time an Arab human rights organization had presented a report to the Human Rights Committee on
its own government. Amnesty International, according to its normal practice, also made available a
summary of its concerns, its report on garde a vue detention in Morocco, and a report on
"disappearances" in Morocco which was to be made public the same month.

During the session of the Committee the question of the "disappeared” was raised quite strongly. When
the Moroccan representative said, in answer to questions about the Oufkirs, that this was within the royal
prerogative and an internal matter, Committee members told the Moroccan delegation that Morocco's
ratification of the International Covenant placed such questions within the competence of the Human
Rights Committee.

Eventually the delegation capitulated and apologized; it recognized the competence of the Committee, but
said it did not have the information to reply to their questions; Tazmamert and Qal'at M'gouna were not on
any lists of prisons. The members of the Committee did not complete consideration of Morocco's report,
and specifically asked the delegation, among other things, to return with information on Tazmamert and
Qal'at M'gouna.

This meeting showed the potential for publicity on Human Rights Committee discussions. Because of
growing international interest in human rights concerns in Morocco, the Committee's sessions began to
receive publicity in the West. The text of the discussions was also serialized in a Moroccan daily
newspaper.

e The UN-sponsored settlement of the problem of the Western Sahara in June 1990, which was moving
towards the first stage of implementation in the summer of 1991 (the cease-fire was scheduled for 6
September). The settlement envisaged an amnesty for all political prisoners and was almost certainly a
factor in the releases of Sahrawi "disappeared" in June 1991.

Other external forces for change should not be ignored. One such force is the heightened international
awareness of human rights. In 1990 and 1991 this was reflected in influential news media such as Radio



France International (to which many Moroccans listen including, reportedly, King Hassan II), which
covered a number of human rights stories every day. At the same time new human rights organizations
were being founded in many African countries. In neighbouring Mali a military government fell to be
replaced by a government headed by the leader of the newly-formed human rights movement.

Evaluation of Amnesty International’s campaign

Amnesty International's campaign on Morocco provides an example of the interweaving of internal and
external pressures for change. External pressures on the Moroccan Government, for which Amnesty
International was responsible for only a small part, clearly increased the confidence of a growing and
increasingly outspoken internal human rights movement. Some external pressures, such as that
generated by Gilles Perrault's book, were coincidental to Amnesty International's campaign, while others,
such as those stemming from the Human Rights Committee discussions and the Western Sahara
settlement, were taken into account when planning the campaign and influenced the focus of the papers
which Amnesty International published.

The dimension added by Amnesty International's campaign was the international force of a human rights
movement which could not only flood Moroccan authorities with thousands of letters a day from people in
every continent, but also had influence with governments and intergovernmental organizations throughout
the world. Visits by Amnesty International sections to Moroccan embassies in their countries were
important and the pressure by governments, when exercised, supported Amnesty International's
demands. Amnesty International groups in other Arab countries played a particular part in the campaign.
In the European Parliament, where concerns over human rights violations in Morocco had been raised for
years, Amnesty International's information was quoted in speeches and resolutions.

The timing of the releases of Moroccan and Sahrawi detainees may help to identify some of the most
significant pressures:

e The release of the Oufkir family came in February 1991, a month before the launch of Amnesty
International's campaign (though the campaign's timing was almost certainly already known in Morocco),
but five months after the publication of Gilles Perrault's book and an intensive campaign by human rights
groups based in France.

e The releases of more than 300 Sahrawi "disappeared" occurred as moves were being made to
implement the UN settlement over Western Sahara and three weeks before the session of the Human
Rights Committee to continue consideration of Morocco's report in July 1991.

e The transfer of the 30 surviving detainees from Tazmamert took place in September 1991. In August
1991 a number of non-governmental organizations had spoken at the UN Sub-Commission on Prevention
of Discrimination and Protection of Minorities to call for the release of the prisoners of Tazmamert.
Amnesty International had extended its campaign for a further three months shortly before, issuing a
news release to mark the anniversary of the transfer of detainees to Tazmamert on 7 August 1973.

e Pressure from the USA was also clearly important; the emptying of Tazmamert in September 1991 and
the release of three long-term political prisoners in Kenitra Central Prison in January 1992 came in each
case just before visits of King Hassan to the USA. The Tazmamert prisoner who was married to a US
citizen was released before the others.

e The actual releases of most Tazmamert prisoners, after medical treatment, were in October 1991,
around the time of the final session of the Human Rights Committee for consideration of Morocco's report.

e Lobbying by members of a European Parliament delegation visiting Morocco in December 1991 was
said to have led to the release of the Bourequat brothers.



The importance of Amnesty International's part in the releases of the "disappeared", even though other
pressures played a significant part, cannot be discounted. All the releases came immediately before or
during the organization's 1991 campaign, and those released included prisoners featured in the
campaign. They included 24 of the 27 "disappeared" prisoners mentioned in the case studies published
in "Morocco; 'Disappearances' of people of Western Saharan origin". Moreover, the centres from which
the "disappeared" were released were those mentioned with corroborative detail in Amnesty International
reports: Tazmamert, Qal'at M'gouna and Laayoune. Former "disappeared” people in Qal'at M'gouna
reported that they were told in March 1991 that Amnesty International and other organizations were
campaigning for them and they were going to be released.

The future

More "disappeared" prisoners have been released in Morocco than campaigners dared hope for. But
hundreds more are still unaccounted for. Forty-eight Western Saharans and 30 detained Moroccan
military men have died in custody, but the Moroccan Government has not even officially informed their
families of their deaths. New information suggests that Amnesty International has consistently
underestimated the numbers of Moroccans who may, at one time or another, have "disappeared" after
detention. There is much still to be done to address the problems of the still unresolved "disappeared".

Other Sahrawi and Moroccan "disappeared” people in other centres still to be effectively exposed have
not been released. Although some of those who have not been released are those on whose behalf
Amnesty International has been campaigning for years, like Houcine EI-Manouzi, often they are people on
whose cases Amnesty International has had only scanty information. New information, which has
confirmed sightings in secret centres of some of these missing people, like Abdelhag Rouissi, should
help.

No one can now deny that the "disappearances" described in Amnesty International's reports and appeals
were substantiated. The Moroccan Government itself has now issued a "List of the persons originating
from the Sahara reprieved by His Majesty King Hassan Il following the request of the members of the
Advisory Council for the Saharan Affairs". But although Moroccan authorities have been shown to have
held people in secret incommunicado detention in sometimes appalling conditions for over 15 years, the
Moroccan Government has largely avoided the worldwide condemnation such practices deserve. When
the Bourequat brothers were released, after these French citizens' 18 years' unacknowledged detention
without charge or trial, 10 of them in Tazmamert, there was no remonstrance for past injustice when
President Mitterrand of France publicly thanked Morocco for their release.

Internally there may never be any inquiry into what has happened. Like other ex-"disappeared" in
Morocco, the recently reappeared prisoners have been stifled by continuing governmental intimidation
and restrictions. Those who were released from Tazmamert were told, before they were released, to
forget that Tazmamert ever existed and never to talk about their experiences. The released Sahrawis are
closely watched and effectively harassed to prevent them from talking. However, for the sake of human
rights in Morocco, the campaign for a full inquiry should be continued.

In April 1993 Amnesty International issued another report on "disappearances" in Morocco and Western
Sahara, "Morocco; Breaking the wall of silence: the 'disappeared' in Morocco". In May 1993 Amnesty
International delegates visited Morocco to discuss the organization's concerns with the Conseil consultatif
des droits de I'homme (CCDH), Consultative Council for Human Rights. This official government-
appointed human rights body accepted that there had been "disappearances” in the past and stated that
they wished to "turn a page". Amnesty International discussed at length 17 cases with the CCDH and has
since sent lists of other people believed to have "disappeared". Amnesty International urged the CCDH to
intervene for the release of all those who remain "disappeared"”.

Today more Moroccan families are ready to speak out about "disappeared" relatives and more information
has been gathered on how "disappearances" are organized in Morocco. Moroccan human rights



movements have published lists of the Moroccan "disappeared”. But the silence within Morocco on the
Sahrawi "disappeared" has not been broken. There are political constraints on local activists who might
be expected to speak out on their behalf inside Morocco. However, it is clear that open discussion within
Morocco on the fate of the "disappeared" must be the next step as Moroccan human rights activists come
to accept that "disappearance” can only be stopped if it is opposed whoever the victim and whatever the
circumstances.



Chapter 7. The anatomy of the atrocities

1. What is a "disappearance"?

"The 'disappeared’ are people who have been taken into custody by agents of the
state, yet whose whereabouts and fate are concealed, and whose custody is denied."”
- Amnesty International 14-Point Program for the Prevention of "Disappearances”

Amnesty International considers that a "disappearance" has occurred whenever:

e there are reasonable grounds to believe that a person has been taken into custody by the authorities or
their agents, and

e the authorities deny that the victim is in custody, thus concealing his or her whereabouts and fate. i
Amnesty International puts the term in quotation marks to emphasize that the victim has in reality not
simply vanished. The victim's whereabouts and fate, concealed from the outside world, are known by

someone. Someone decided what would happen to the victim; someone decided to conceal it. Someone
is responsible.

There are several elements to a "disappearance" as described above:
e The victim is deprived of liberty and held prisoner.

e The victim is deprived of liberty by agents of the state. These may be police officers or soldiers in
uniform who carry out the arrest openly; the authorities will later deny that the person has been arrested,
or acknowledge the arrest but claim that the victim later escaped or was released. They may be
intelligence officers or other members of the security forces who wear plain clothes and refuse to identify
themselves to onlookers. They may be people who do not formally belong to the security services but are
operating by order of the authorities or with their complicity or acquiescence.

e The victim's whereabouts and fate are concealed, and the authorities deny holding the victim. This
denial may be in the form of a public statement, a reply to inquiries by the victim's relatives, or a response
to a judicial procedure such as habeas corpus which has been invoked in an effort to find the victim and
ensure his or her safety. The authorities also fail to follow correct procedures for detention such as
bringing prisoners promptly before a judicial authority and notifying relatives promptly of their arrest and
place of detention.

The phrase reasonable grounds is used to emphasize that Amnesty International will act on a case even
though some of the details may be obscured. Rapid action is vital, as it is often in the hours and days
after arrest or abduction that the "disappeared" may suffer some harm. Relatives, lawyers and domestic
human rights organizations endeavour to make inquiries at places where the victim might be held, invoke
the power of the courts if these are accessible, and press the authorities to produce the "disappeared"”
person and ensure his or her well-being. International organizations such as Amnesty International join in
the effort by making international appeals to the authorities if it is believed such appeals may benefit the
"disappeared" person.

Sometimes the effort succeeds, and the victim reappears after a few days or weeks in secret custody.
Occasionally the "disappeared" reappear after many years, as in Morocco in 1991. More often the
"disappeared" are never seen again alive. As time passes, the fear will grow that a "disappeared" person
has been killed.

"Disappearance", torture and extrajudicial execution often go hand in hand. The victim may be arrested



or abducted, tortured for such purposes as obtaining information, and then killed. Sometimes the body is
dumped in a public place: it may be found and identified, but the "disappearance" will have helped to
conceal the authors and circumstances of the torture and killing. In other cases bodies are mutilated
beyond recognition or disposed of secretly: the "disappearance" keeps the key facts of the killing hidden,
and the fate and whereabouts of the victim remain unknown. "Disappearance" becomes a cover for
extrajudicial execution, and extrajudicial execution perpetuates the state of "disappearance”.

"Disappearances" cause extreme agony for the victims and their relatives. The victims are cut off from
the world and placed beyond any form of protection. Completely in the power of their captors, they suffer
from what is impressed on them as the hopeless certainty that no one outside can help them. They must
face the prospect of being killed, and indeed this is often how their life ends.

The relatives of the "disappeared" are kept in ignorance, unable to find out whether the victims are alive
or dead. Often the authorities prolong the uncertainty long after the victim has in fact been killed, leaving
the relatives unable to start a new life, unable to go through a normal bereavement and unable to deal
with legal and practical matters which will remain unresolved as long as the victim's death has not been
officially acknowledged. This may mean that a family will be unable to receive the pension due to them
through the loss of their breadwinner, or to settle matters concerning property and inheritance. The
perpetrators may have washed their hands of the "disappeared”, but for the relatives, the "disappearance”

continues without end. ™

2. What is an extrajudicial execution?

"Extrajudicial executions are unlawful and deliberate killings, carried out by order of a
government or with its complicity or acquiescence.”
- Amnesty International 14-Point Program for the Prevention of Extrajudicial Executions

The above description used by Amnesty International serves to distinguish extrajudicial executions from
other killings. There are several elements.

e An extrajudicial execution is deliberate, not accidental.

e An extrajudicial execution is unlawful. It violates national laws such as those which prohibit murder,
and/or international standards forbidding the arbitrary deprivation of life, as described in Chapter 8.

Its unlawfulness distinguishes an extrajudicial execution from:
e justifiable killings in self-defence,
e deaths resulting from the use of reasonable force in law enforcement;

e killings in war which are not forbidden under international laws that regulate the conduct of armed
conflict;
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e the use of the death penalty.

e An extrajudicial execution is carried out by order of a government or with its

acquiescence. This concept distinguishes extrajudicial executions from killings for private reasons, or
killings which are in violation of an enforced official policy. If a soldier kills someone for personal reasons
and the authorities, learning of it, arrest and punish the soldier, clearly showing their disapproval, it is not



an extrajudicial execution. Extrajudicial executions are not the work of individual soldiers or police officers
acting in isolation. Someone else, at some level of government, whether national, state or local, has
ordered the killings or acquiesced in them.

The combination of unlawfulness and governmental involvement puts extrajudicial executions in a class of
their own. An extrajudicial execution is, in effect, a murder committed or condoned by the state.

The concept of extrajudicial executions brings together several types of killings.

e In most of the cases known to Amnesty International worldwide, the victim is being held prisoner or is in
the control of the perpetrator at the time of the killing, as when soldiers order people to come out of their
homes and then line them up and kill them.

e Some victims are not in custody but are assassinated in the street or murdered by unknown assailants.

e Some killings are committed by officers performing law enforcement functions. These killings involve a
use of force which was disproportionate to any threat posed, although the authorities may claim that this
use of force was legitimate. The security forces may open fire on a peaceful demonstration and later
claim they were facing a life-threatening riot, for example, or shoot down a criminal suspect who
threatened physical harm to no one and then pretend that the victim was violently resisting arrest.

e Some victims are civilians not involved in hostilities who are deliberately shot, bombed or shelled in
military operations.™*"'

Some killings are concealed, or presented by the authorities as the work of someone having no official
connection. Others are in disputed circumstances: the authorities acknowledge that official forces
committed them, but present them as killings which were justified under the circumstances.

As with "disappearances"”, Amnesty International does not have to be in possession of the full facts in
order to take action. If there is reason to believe that an extrajudicial execution has been committed,
Amnesty International calls for an official investigation, as required under the standards laid down in
international instruments adopted at the UN and other intergovernmental fora. Such an investigation can
yield valuable information, leading to the prosecution and conviction of those responsible for an unlawful
killing. If the authorities fail to conduct an impartial and effective investigation, this failure adds to the
presumption that a killing was committed with governmental acquiescence.

3. Organizational complexity

"The phenomenon of disappearances is a complex form of human rights violation that must be
understood and confronted in an integral fashion."

- Inter-American Court of Human Rights, Velasquez Rodriguez judgmen
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This statement on the complexity of "disappearances” could equally be made about extrajudicial
executions. These abuses are never the work of a single person acting alone.

¢ In a "disappearance”, the victim must be taken prisoner, transported to a place of secret detention and
held there hidden, with the connivance or acquiescence of public officials.

e An extrajudicial execution involves, at a minimum, the person who carried it out and the officials who
ordered, connived or acquiesced in it.

Because "disappearances" and extrajudicial executions are so often connected to a unit or branch of the
security forces, where hierarchical organization is a hallmark, the perpetration of a "disappearance" or an



extrajudicial execution is likely to involve a chain of command extending from the highest official who
orders or acquiesces in the crime to the lowest officer who helps to carry it out. Often one or another of
the country's intelligence services will be involved in selecting the victims and tracking them down.
Logistical support, too, will be needed: guns and ammunition, vehicles, communications facilities, places
to hold prisoners and torture them, or the means of disposing of bodies must be available.

Sometimes "disappearances" and extrajudicial executions are perpetrated in isolated incidents only.
Sometimes they are concentrated in certain cities or areas of a country, or in places where certain police
or military units are operating. Sometimes they pervade the whole country.

Where there are programs of "disappearances" and extrajudicial executions, the armed forces are
frequently involved. As an institution, the armed forces possess certain characteristics which enable them
to carry out such a task: centralized command, ability to act rapidly and on a national scale, capacity to
use lethal force and to overcome any resistance. In some situations, however, "disappearances" and
political killings have been decentralized, localized, or carried out by forces ranging from "death squads"
composed of regular police or military personnel to irregular bands which are in the pay of local
landowners or other private citizens but operate with official acquiescence.

Whatever the form of organization, the mechanics of official murder and "disappearance" are almost
certain to be concealed. The pattern only begins to emerge when many bits of information gathered by
relatives, lawyers, journalists and human rights organizations are pieced together. Such research is vital:
in order to combat "disappearances" and extrajudicial executions effectively, it is necessary to know how
they are organized.

4. Secrecy, cover-ups and excuses

Because "disappearances” and political killings are illegal, those responsible for them - the people who
plan, order, carry out and acquiesce in them - will want to avoid being called to account and punished.
Secrecy helps to accomplish this. It also helps to allow a program of "disappearances" and extrajudicial
executions to continue by confusing and neutralizing the efforts of those who would take corrective action.

"Disappearances" are secret by nature. Extrajudicial executions, too, are often carried out in secret. If
they are done in the open, steps will be taken to hide the identity of the killers or the illegal character of
the killings. The authorities attribute the killings to opposition forces or shadowy "death squads", or they
may try to pass them off as the result of armed encounters with government forces or of attempts by the
victims to escape. Concealment, lies and cover-ups are regular features of "disappearances" and political
killings.

It is often the intelligence services which carry out "disappearances" and killings or are involved in them.
With their secret methods of operation, intelligence services have many of the qualities needed for these
tasks.

Where the facts of "disappearances" and extrajudicial executions become known, the authorities try to
deflect international criticism by devising convincing excuses:

e In conversations with representative of other governments they may admit to "excesses" by individual
soldiers. They may say these troops are understandably hard to control, given the poor training available
in what may be an impoverished country and the provocation suffered when soldiers see their comrades
fall victim to atrocities perpetrated by the other side. This notion of soldiers out of control may, however,
be belied by the strict discipline with which the same soldiers perform normal military operations.

e The authorities may say they lack the resources to eliminate "disappearances" and extrajudicial
executions and must put their greatest priority on defending what is - often misleadingly - presented as a
fragile democracy threatened by armed opposition or by other violent sectors of society. This excuse



obscures the fact that what is most needed to stop "disappearances" and extrajudicial executions is, first
of all, for the highest civil authorities and military commanders to issue clear orders that such acts will not
be tolerated, and then for them to back up these orders by convincing deeds.

Some governments have developed sophisticated techniques for projecting a favourable international
image with the help of advertising agencies and international lobbyists, hoping that pervasive human
rights violations will be forgotten or ignored. Other governments have often been all too ready to accept
the excuses.

5. The need for impunity

Impunity for the perpetrators is a common feature of governmental programs of "disappearances" and
political killings. Secrecy helps to ensure impunity by preventing the facts becoming known. Impunity is
achieved also by the passage of immunity laws and by the active obstruction of individuals and
institutions attempting to take remedial action.

Even in countries where the rule of law is generally observed, the police and armed forces often resist
attempts to expose alleged wrongdoing within their ranks. To avoid antagonizing them, the authorities
may turn a blind eye, even in such serious matters as "disappearances” and extrajudicial executions -
crimes for which the requirement to investigate and bring to justice is established under international
human rights instruments. But when the highest authorities are behind the crimes, passive acquiescence
in the wrongdoing of subordinate forces turns to active obstruction of the course of justice.

Impunity may be formalized through such legal devices as the adoption of laws extending immunity from
prosecution to members of the security forces for acts committed in the course of official duties. Such
laws encourage human rights violations by demonstrating to the security forces that they will be allowed
to commit such unlawful acts as "disappearances" and extrajudicial executions without fear of
prosecution.

Impunity is achieved also through such means as harassment, death threats, "disappearance", murder
and other forms of repression against individuals trying to investigate the facts or take remedial action -
including victims' relatives, lawyers, journalists and judges; and through the weakening or destruction of
organizations and institutions where action is being or might be taken, including domestic human rights
organizations, a free press, an independent judiciary or an effective public prosecution service. A
governmental program of "disappearances" and political killings can entail a legacy of destruction of the
country's most important institutions for securing the observance of human rights.

6. Programs of "disappearances” and extrajudicial
executions and their targets

The scope of "disappearances" and extrajudicial executions ranges from the targeting of selected
individuals to the wholesale elimination of sectors of the population. Several governmental programs of
"disappearances" and extrajudicial executions in the past 30 years have claimed hundreds of thousands
of victims.

In Indonesia, following an abortive coup attempt in September 1965, the army leadership called for the
destruction of the communist party (PKI), which they blamed for the coup attempt. One of the army
leaders, General Nasution, was reported to have told an army staff conference that "all of their [PKI]
followers and sympathizers should be eliminated” and to have called for the party's extinction "down to its
very roots". In a period of less than a year all the leading figures of the PKI, Indonesia's largest political
party, together with great numbers of its members and supporters, were killed. At least 500,000 people



are estimated to have been killed in the nine months between October 1965 and June 1966. The killings
in Indonesia amounted to a transformation of the political map through the physical liquidation of the

political opposition. ™"

In Democratic Kampuchea (Cambodia) at least 300,000 people are believed to have been killed
during the period of Khmer Rouge rule (1975-1979), a time which Democratic Kampuchea's Foreign
Minister, leng Sary, later referred to as one of "class struggle". The victims included officials of the former
government, intellectuals, teachers, students, members of ethnic minorities, currents within the ruling
movement who were out of line with the leadership, and alleged "counter-revolutionaries".

In Uganda at least 100,000 and possibly as many as half a million people were killed by the security
forces during the eight years of President Idi Amin's rule from 1971 to 1979. Systematic and deliberate
killings by government forces began in the first month of President Amin's military government and the
practice was rapidly institutionalized as a means of eliminating opponents and potential opponents. The
victims included members of ethnic groups other than those from which Amin drew support, as well as
religious leaders, judges, lawyers, students and intellectuals, criminal suspects and foreign nationals.
The impunity with which the security forces were allowed to kill political opponents and criminal suspects
created the conditions in which many other people were killed by members of the security forces for
criminal motives or simply at will.

In Iraq, Amnesty International has estimated that several hundred thousand people have "disappeared”
and several hundred thousand more have been extrajudicially executed under the government of
President Saddam Hussein (see Chapter 1). Many of the victims have been Kurds and Shi'a Muslims,
two groups which are distinct from the group from which Saddam Hussein's main support is drawn.
Together with the killings in Indonesia, Kampuchea, and Uganda under Idi Amin and successive
governments, the "disappearances" and political killings in Irag rank among the most massive violations
of human rights since the Second World War.

In countries where there are political divisions along ethnic lines, political killings and "disappearances"
also have often followed these lines.

e Just as Idi Amin's government had killed many members of the Acholi and Langi ethnic groups, so the
new national army under the government of President Milton Obote (1980-1985), comprising many Acholi
and Langi troops, massacred civilians in West Nile, one of Amin's traditional areas of support, and killed a
great many Baganda civilians in the Luwero triangle.

e In Burundi, the politically dominant Tutsi group had been threatened by a rebellion in 1972 inspired by
the numerically larger Hutu group. The army was assisted by the paramilitary youth movement of the
ruling party in a government counter-attack and began killing anyone connected with the uprising as well
as other Hutu leaders or potential leaders. In the capital and in the provinces Hutu were loaded into jeeps
and trucks, clubbed to death and buried in mass graves. At least 80,000 people are believed to have
been killed in just two months - May and June 1972. Further mass killings of Hutus were carried out in
1988, 1991 and 1993.

Where killings are directed against members of particular ethnic groups, the authorities may portray them
as examples of one group killing another in inter-communal clashes. Those who accept this often
misleading portrayal of the situation as one of ethnic bloodletting fail to see that they are more organized
than is suggested, and that frequently government forces are behind the atrocities.

"Disappearances" and political killings are often committed in countries where government forces are
fighting an armed opposition movement, or where an armed conflict has broken out. The victims may
include captured guerrillas and soldiers, civilians thought to support them, members of dissident groups
and many others who are killed on the mere pretext of having a role in the conflict.

The notion that atrocities are inevitable in armed conflict or that "disappearances" and extrajudicial



executions are predominantly a feature of conflict must be resisted. Two of the most massive programs
of political killings since the Second World War, those in Indonesia and Kampuchea, were not committed
in periods of armed conflict; armed resistance was minimal in both countries. The same can be said for
the majority of "disappearances" and extrajudicial executions in Iraq.

Other targets of "disappearance” and extrajudicial execution have included so-called "social undesirables
such as street children, prostitutes, vagrants, the mentally disturbed, known or alleged criminals, and
indigenous people where others desire their lands. Where certain segments of society are despised or
unwanted, it is often unfortunately all too easy for the authorities to take repressive measures against
them.

7. "Disappearances” and extrajudicial executions since
the 1980s

In the early 1980s, Amnesty International conducted major international campaigns calling for public
action to end "disappearances" and political killings by governments. The massive killings of the 1970s in

Kampuchea and Uganda and the systematic program of "disappearances” in Argentina were an
indelible backdrop, along with continuing killings and "disappearances" in countries such as EI
Salvador, Guatemala and the Philippines. Other situations of "disappearances" and killings of
current or recent concern included those in Afghanistan, Angola, Bolivia, the Central African
Empire (now the Central African Republic), Chad, Chile, Colombia, Equatorial Guinea,
Ethiopia, Guinea, India, Iraq, Lebanon, Namibia, Syria and Zaire. Amnesty International was

also concerned about assassinations of political emigres and government opponents abroad, known or
alleged to have been committed by the agents of various countries.

It was to be hoped that "disappearances" and political killings would diminish thanks to these campaigns
as well as the efforts of recently established UN mechanisms on these issues - the Working Group on
Enforced or Involuntary Disappearances, created in 1980, and the Special Rapporteur on summary or
arbitrary executions, established in 1983. But such was not to be the case. The 1980s saw hundreds of
thousands of "disappearances" and extrajudicial executions in Iraq; renewed killings under successive
governments in Uganda, where over 100,000 people are believed to have been killed between 1981 and
1986; and the appearance of new patterns of "disappearances" and political killings in a number of
countries. Serious situations of "disappearances" and extrajudicial executions were reported in Chad,
where over 40,000 people are believed to have been victims of extrajudicial executions under the
government of President Hissein Habré from 1982 to 1990; Ethiopia, where tens of thousands of people
"disappeared" or were extrajudicially executed under the government of President Mengitsu Haile-Mariam
which was in power from 1974 to 1991; Lebanon, where police records indicate that over 17,000 people
"disappeared" or otherwise went missing during the civil war of 1975 to 1990; El Salvador, where tens
of thousands of people were extrajudicially executed and thousands more "disappeared” between 1979
and the signing of a definitive peace accord in January 1992; Somalia, where tens of thousands of
unarmed civilians were killed by the army from 1988 to the end of 1990 in areas of rebel fighting and the
capital, Mogadishu; Sri Lanka, where tens of thousands of people in the south of the country are
believed to have been murdered under the cover of "disappearance" between 1987 and 1990, while
others "disappeared" or were killed in the northeast; Sudan, where many thousands of men, women and
children from southern ethnic groups have been victims of extrajudicial executions since the outbreak of
civil war in 1983; Peru, where at least 4,000 people have "disappeared" and thousands more appear to
have been extrajudicially executed by government forces since the introduction in December 1982 of
emergency measures; Colombia, where annual numbers of recorded "disappearances” and
extrajudicial executions increased during the 1980s, reaching a peak of some 3,500 extrajudicial



executions in 1988; Burundi, where at least 5,000 civilians were killed in 1988 during what the
government described as a counter-insurgency operation against armed rebels; China, where at least
1,000 people were killed in the capital, Beijing, in June 1989 when troops fired into crowds of unarmed
protesters and bystanders to suppress pro-democracy protests; Mynamar, where soldiers shot dead at
least 1,000 unarmed demonstrators taking part in nationwide protests against one-party military rule in
1988; and other countries including Afghanistan, Bangladesh, Brazil, Haiti, Honduras, India,
Indonesia and East Timor, Liberia, Mauritania, the Philippines, South Africa and Yemen.

In Iran at least 2,500 prisoners were summarily executed in 1988; government secrecy made it
impossible to determine whether they had received any form of trial.

The end of the Cold War brought hopes of a new world order where nations would live in peace and
human rights would flourish. But the disintegration of the old order brought new conflicts and with them,
in places such as Azerbaydzhan, Georgia, Tadzhikistan and the former Yugoslavia,
"disappearances" and political killings. Elsewhere, too, great numbers of "disappearances" and political
killings have been committed by forces engaged in warfare, and otherwise in political repression.

Since the beginning of 1990 Amnesty International has recorded "disappearances” in more than 30
countries. Over the same period the organization received reports of known or suspected extrajudicial
executions in over 60 countries, and of killings in disputed circumstances in a number of other countries.
Deliberate and arbitrary killings by opposition groups and opposing factions in armed conflicts were
reported in over 30 countries, although in most of these situations the number of victims was a small

fraction of those killed by government forces. ™™

Serious situations of "disappearances", extrajudicial executions and deliberate and arbitrary killings by
opposing forces have been reported in the 1990s in countries including:

e Liberia, where many thousands of civilian non-combatants have been killed by opposing forces since
the invasion of the country in December 1989;

e Somalia, where thousands of unarmed civilians have been deliberately killed by political groups
fighting in the civil war which has fragmented the country since the overthrow of the government of
President Siad Barre in January 1991;

e Zaire, where several thousand unarmed civilians have been killed by members of the security forces
and other supporters of President Mobutu Sese Seko since 1990, while thousands of others have
reportedly been killed in intercommunal attacks instigated or condoned by the authorities;

e Angola, where many thousands have been deliberately and arbitrarily killed by government forces and
forces of the opposition Unido Nacional para a Independéncia Total de Angola (UNITA), National Union
for the Total Independence of Angola, since UNITA decided to resume fighting after the elections held in
September 1992, and many other people have "disappeared";

e Sudan, where the practice of extrajudicial executions which prevailed in the 1980s has continued with
thousands more victims in the Nuba Mountains and parts of southern Sudan, while various factions of the
opposition Sudan People's Liberation Army, which holds large parts of southern Sudan, have also been
responsible for serious human rights abuses including deliberate and arbitrary killings;

e Afghanistan, where deliberate and arbitrary killings by all groups involved in the conflict have been
widely reported in the civil war which continues to ravage the country;

e Burundi, where tens of thousands of people were massacred in October and November 1993, many
of them by the army, including President Melchior Ndadaye and several ministers and officials of the



National Assembly who were executed by soldiers;

e Iraq, where thousands of Shi'a Muslim civilians in the south of the country were killed by government
forces in connection with the March 1991 uprising which followed the end of the 1991 Gulf war;

e Sri Lanka, where thousands of people reportedly "disappeared" or were extrajudicially executed in the
northeast after armed conflict with the secessionist Liberation Tigers of Tamil Eelam resumed in June
1990;

e Rwanda, where a report by an International Commission of Inquiry published in March 1993
implicated the government of President Juvénal Habyarimana in the organization of several thousand
political killings of government opponents and members of the Tutsi ethnic group carried out since
October 1990 by members of the security forces, armed militias and authorized "vigilante" gangs loyal to
the President's party;

e Bosnia-Herzegovina, where thousands of civilians and captured or wounded combatants have been
deliberately and arbitrarily killed by members of Serb and Croat forces as well as by members of the
largely Muslim government forces since fighting broke out in March 1992;

e Colombia, where Amnesty International has recorded over 4,000 extrajudicial executions and over
400 "disappearances" since the beginning of 1990;

e Indonesia, where an estimated 2,000 civilians have been deliberately killed by government soldiers
since the security forces began counter-insurgency operations against an armed resistance movement in
Aceh province in northern Sumatra in 1989;

e Brazil, where thousands of poverty-stricken children in the country's big cities in recent years have
been murdered or made to "disappear" by "death squads”, often composed of or run by police officers;

e South Africa, where thousands of people have been victims of politically motivated killings, many of
them carried out by the security forces or with their acquiescence in assassinations and mass attacks on
residents of black townships and squatter camps;

¢ Myanmar, where many unarmed villagers have been deliberately killed in counter-insurgency
operations or have been taken against their will to serve the military as porters and have then been
beaten to death, extrajudicially executed for disobeying orders or trying to escape, or driven to die from
exhaustion and neglect.

"Disappearances" and known or suspected extrajudicial executions have been reported in the 1990s in
many other countries including Algeria, Bangladesh, Chad, Egypt, El Salvador, Guatemala,
Haiti, India, the Israeli-Occupied Territories, Kenya, Mali, Mexico, Niger, Papua New
Guinea, Peru, Senegal, Sierra Leone, Thailand, Togo, Turkey, Uganda and Venezuela.
Amnesty International also received reports of killings in disputed circumstances in countries such as the
United Kingdom, where there have been persistent allegations of an official policy by the security
forces in Northern Ireland to deliberately kill suspected members of armed opposition groups rather than
arrest them, and Jamaica, where a number of people shot dead by police had allegedly surrendered or
appeared to offer no immediate threat of deadly resistance.

As of late 1993 Amnesty International continued to press the authorities to clarify the whereabouts and
fate of people who had "disappeared" earlier in countries including Morocco, where after the release of
over 300 "disappeared" prisoners in 1991, others - perhaps several hundred - are believed to remain in
secret detention; Yemen, where the government which took power in 1990 has done nothing to resolve



several hundred cases of past "disappearances”; and Honduras, where more than 100 people who
"disappeared" between 1979 and 1989 remain unaccounted for.



Chapter 8. "Disappearances" and extrajudicial executions as violations of international human rights

1. The rise of international human rights standards

"Everyone has the right to life, liberty and security of person.”
-Universal Declaration of Human Rights, Article 3

"Disappearances" and extrajudicial executions are not only acts of extreme cruelty, violating the laws of
the countries where they are perpetrated; they also violate international standards on human rights. The
development of these standards since the Second World War has been one of the great achievements of
the world community. These standards have proved invaluable to organizations defending human rights
in different countries.

The United Nations, formed at the end of the war, was concerned with human rights from the outset. In
the Charter of the United Nations, adopted in 1945, the UN member states pledged to work for the
achievement of "universal respect for, and observance of, human rights..." - a great new goal.* Three
years later those rights were spelled out in the Universal Declaration of Human Rights

("Universal Declaration"), adopted without dissent and proclaimed by the UN General Assembly on 10
December 1948. Its 30 articles list the rights to which everyone is entitled, set forth "as a common
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standard of achievement for all peoples and all nations".

The adoption of the Universal Declaration was an immensely important event. By adopting it, the
governments of the world, represented at the UN, agreed that everyone is entitled to fundamental human
rights. These rights apply everywhere, not just in those countries whose governments may choose to
grant them. It follows from this that all governments must protect the rights of people under their
jurisdiction, and that a person whose human rights are violated has a claim against the government which
violates them.*l Furthermore, the fact that governments together adopted the Universal Declaration
means that violations of human rights are of concern to all governments, not just to the governments of
the countries where they occur.

The Universal Declaration states that "Everyone has the right to life, liberty and security of person" and

that no one shall be subjected to torture or to arbitrary arrest or detention.*™ These rights had been
violated on a massive scale in the Second World War, and a major goal in the UN's human rights effort
was to ensure that such atrocities should not be repeated.*”

Since 1948, international standards for the protection of human rights have been strengthened through

the adoption of successive instruments™" in the UN. The drafting of such instruments is always a matter
of intense discussion over what should or should not be included. Amnesty International and other
human rights organizations have persistently urged governments to adopt texts giving the strongest
possible protection against human rights violations.

In 1966 the UN adopted the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights.*™ These two key instruments elaborate on many of
the rights contained in the Universal Declaration. The International Covenant on Civil and
Political Rights reiterates the right to life, liberty and security of person and prohibits, in particular, the

arbitrary deprivation of life - a characteristic of the killings described in this report. Unlike the Universal
Declaration, the International Covenant on Civil and Political Rights is a treaty, committing the states

which become parties to it to respect and to ensure the rights recognized therein. i

Over the next decades, the UN adopted further international instruments on particular types of human
rights violations or on human rights in relation to particular professions or in particular circumstances.



Two of these, adopted recently, are of special importance:

e The Principles on the Effective Prevention and Investigation of Extra-Legal,
Arbitrary and Summary Executions (cited below as the "Principles on Extra-Legal, Arbitrary and
Summary Executions"). These were drafted by the UN Committee on Crime Prevention and Control,

adopted by the Economic and Security Council in 1989 and endorsed by the General Assembly the same
year. (The term "extra-legal, arbitrary and summary executions" embraces what Amnesty International

refers to as extrajudicial executions.)*™

e The Declaration on the Protection of All Persons from Enforced Disappearance
("Declaration on Disappearances"),' adopted without a vote by the General Assembly in 1992 after
consideration by the UN Commission on Human Rights and its Sub-Commission on Prevention of
Discrimination and Protection of Minorities."

Together with the human rights treaties adopted regionally and the international humanitarian law which
regulates the conduct of armed conflict (see below), these international instruments firmly establish the
prohibition of "disappearances" and extrajudicial executions and specify detailed measures for their
prevention.

2. The prohibition of “disappearances” and extrajudicial
executions under international standards

“No state shall practise, permit or tolerate enforced disappearances.”
-UN Declaration on Disappearances, Article 2

"Governments shall prohibit by law all extra-legal, arbitrary and summary
executions... "
-UN Principles on Extra-Legal, Arbitrary and Summary Executions, Article 1

"Disappearances" and extrajudicial executions are clear violations of fundamental rights proclaimed in the
earliest human rights instruments adopted by the UN." More recently, the prohibition has been spelled
out in the two instruments cited above.

Article 3 of the Universal Declaration of Human Rights states: "Everyone has the right to life, liberty and
security of person.” These rights are violated when "disappearances" and extrajudicial executions are
perpetrated.

e Extrajudicial executions clearly violate the right to life. Other rights also are often violated in cases of
extrajudicial executions: often, for example, the victims are made to "disappear" or tortured before being
killed."

e "Disappearances" violate the right to liberty and security of person as well as the right not to be
subjected to torture or cruel, inhuman or degrading treatment as provided under Article 5 of the Universal

Declaration. They also violate or constitute a grave threat to the right to life."™

The rights to life, liberty and security of person are reiterated in the International Covenant on Civil and
Political Rights. Any state party to the International Covenant which permits its officials to engage in
"disappearances" or extrajudicial executions has violated the obligations which it agreed to fulfil in
becoming a party to this treaty.

Article 6 of the International Covenant, providing for the right to life, states further: "No one shall be



arbitrarily deprived of his life." This prohibition of the arbitrary deprivation of life is important because it
helps to distinguish extrajudicial executions from killings which are not, or have not yet been, forbidden'
under international human rights standards, such as killings resulting from the use of reasonable force in
law enforcement (see below, section 3), killings in armed conflict not forbidden under the international
laws that regulate the conduct of such conflicts (see section 4), and the use of the death penalty in cases
where internationally established procedural safeguards and restrictions are observed.™

The International Covenant has the formal force of a treaty: a state's act in becoming a party to it is in
effect a promise to other states parties to abide by its provisions. Although the Universal Declaration
does not have the formal force of a treaty, and is therefore not legally binding in and of itself, it has
become so widely recognized and accepted since its adoption that it should be regarded as obligatory for
all states.™! Whether or not they are parties to the International Covenant, all states must be regarded as
obliged to refrain from "disappearances" and extrajudicial executions as violations of the rights to life,
liberty and security of person.

The UN adopted its first resolutions expressing general concern about "disappearances" and extrajudicial

executions in 1978 and 1980 respectively."" Further discussions over the years led to the adoption of the
Declaration on Disappearances and the Principles on Extra-Legal, Arbitrary and Summary Executions,
spelling out the prohibition of "disappearances" and extrajudicial executions as quoted above, and
providing that "disappearances" and extrajudicial executions must not be committed at any time, including

a state of war, a threat of war, internal political instability or any other public emergency."™

3. Prohibition of arbitrary killings by law enforcement
officials

"Law enforcement officials may use force only when strictly necessary and to the
extent required for the performance of their duty.”
- UN Code of Conduct for Law Enforcement Officials, Article 3

The work of a law enforcement official is fraught with danger. Sometimes an officer is obliged to use
force, and sometimes the use of force results in a killing. Some killings by law enforcement officials are
unavoidable because of the officers' need to protect their own lives and their mission to protect the lives of
others. But as this report shows, many officers in different countries have carried out killings which are
unlawful and deliberate.

Some killings are done in secret. Others are presented as lawful, the outcome of the justifiable use of
force by officers in the performance of their law enforcement duties. How should such claims be
assessed?

An important international standard on the use of force in law enforcement was established by the UN
General Assembly in 1978 when it adopted the Code of Conduct for Law Enforcement
Officials. Article 3 of the Code sets forth two important principles:

e Force should be used "only when strictly necessary”. The official Commentary included in the Code
says that the use of force should be "exceptional”, that force should be used only "as is reasonably
necessary under the circumstances" and that it should be used for only two purposes, "the prevention of
crime" and "effecting or assisting in the lawful arrest of offenders or suspected offenders".

e The force used should be proportional to the objectives (it should be used only "to the extent required"
for the performance of law enforcement officials' duty). The Commentary acknowledges the "principle of
proportionality" laid down in national laws and says that the Code should not be taken to authorize the



use of force which is "disproportionate to the legitimate objective to be achieved".

The Commentary singles out the use of firearms for special attention. The use of firearms is to be
considered "an extreme measure"; every effort should be made to exclude their use, especially against
children. The purposes for which firearms may be used are narrower than for the use of force overall: in
general, firearms should not be used "except when a suspected offender offers armed resistance or
otherwise jeopardizes the lives of others and less extreme measures are not sufficient to restrain or
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apprehend the suspected offender".

These principles set forth in the Code of Conduct were developed further in the UN Basic Principles

on the Use of Force and Firearms by Law Enforcement Officials, adopted in 1990. Here
the use of firearms is restricted to a series of situations involving the "imminent threat of death or serious
injury" or "grave threat to life", and "only when less extreme means are insufficient" to achieve the
objectives specified. Furthermore, the "intentional lethal use of firearms" is to be made only "when strictly
unavoidable in order to protect life." The phrase "strictly unavoidable" implies that lesser means should
be used first and that firearms should not be used before lesser means have proved insufficient to protect

life.™!

The Code of Conduct for Law Enforcement Officials and the Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials provide detailed standards against which the facts of a particular
killing can be assessed. If the actions of the officer who committed the killing exceeded the limits laid
down in these instruments, the killing should be considered arbitrary and in violation of the prohibition of
arbitrary deprivation of life as established in Article 6 of the International Covenant on Civil and Political

Rights.™

4. Prohibition of "disappearances™ and extrajudicial
executions in war

"Grave breaches [of the Convention] ... shall be those involving any of the following
acts, if committed against persons or property protected by the Convention: wilful
killing..."

- Geneva Conventions of 1949™ii (referring to international armed conflicts)

"...the following acts are and shall remain prohibited at any time and in any place
whatsoever with respect to [persons taking no active part in the hostilities]: (a)
violence to life and person, in particular murder of all kinds..."

- Article 3 common to the Geneva Conventions (referring to non-international armed
conflicts)

Public dismay at the sufferings inflicted in warfare has given rise since the mid-19th century to efforts to
restrict the horrors of war through international law. One branch of the laws of armed conflict which have
been developed through these efforts deals with the protection of victims of war; it is often referred to as
"international humanitarian law". Its most recent expression is in the four Geneva Conventions of

1949, supplemented by the two Additional Protocols adopted in 1977 X The Geneva Conventions
and the Additional Protocols are binding on all states which become parties to them.

The Geneva Conventions set forth detailed rules of behaviour to protect actual or potential victims of war.
Each Convention covers a specific class of "protected persons" - wounded and sick members of the
armed forces on land; wounded, sick and shipwrecked members of the armed forces at sea; prisoners of
war, and civilians respectively.



The Geneva Conventions do not outlaw war, but they provide that people not involved in the fighting are
to be treated humanely. Enemy soldiers may be killed in combat, but a soldier who has been captured or,
having laid down their arms, seeks to surrender, or has been put out of action through sickness, wounding
or shipwreck, is protected by the Geneva Conventions and must not be killed. Nor may a country at war
kill civilians protected by the Fourth Geneva Convention - nationals of an adversary country who are in its

territory or a territory occupied by it.*"

Extrajudicial executions constitute "wilful killings" and are thus "grave breaches" of the Geneva
Conventions under the provisions cited above, if perpetrated in an international armed conflict against
persons protected by the Conventions. "Disappearances" also violate various provisions of the
Conventions. ™"

Like earlier formulations of the laws of armed conflict, the Geneva Conventions of 1949 apply to
international conflicts - wars between nations - but in an important innovation, Article 3, a text common to
all four Conventions, extends to "armed conflict not of an international character"™ a list of fundamental
rules for the protection of persons not, or no longer, taking an active part in the hostilities, which each
party to the conflict is "bound to apply, as a minimum". "Violence to life and person, in particular murder
of all kinds" is prohibited "at any time and in any place whatsoever with respect to the above-mentioned
persons”. Similarly, Article 4 of Additional Protocol Il to the Geneva Conventions forbids the murder of
anyone not taking a direct part in hostilities in non-international armed conflicts.

Thus the prohibition of wilful killing of protected persons in international wars is extended to the prohibition
of killing of people who have ceased taking or do not take an active part in hostilities™* in internal armed
conflicts - a category of conflict which can be taken to include some of the worst situations of
"disappearances" and political killings. Furthermore, under the terms of common Article 3, this prohibition
of deliberate and arbitrary killings in internal armed conflicts applies not only to government forces but to
all parties to such conflicts including armed opposition groups. This prohibition is binding on all states
parties to the Geneva Conventions; according to common Article 3, other parties to an internal conflict are
also bound to apply its provisions, and several such parties in recent conflicts have formally declared that
they will do so.

The Geneva Conventions are widely accepted as binding standards of behaviour which must be observed
in armed conflict.™ No government would claim that it has the right to kill prisoners of war or civilians
protected under the Geneva Conventions. At the same time, parallel to the development of the laws of
armed conflict, successive human rights instruments adopted by the UN have made it clear that certain
fundamental human rights, such as the right to life and with it the prohibition of arbitrary deprivation of life,
must be respected in time of war as in peacetime. These rights are commonly known as "non-

derogable rights", a reference to the fact that under the International Covenant on Civil and Political
Rights and other human rights treaties, states parties may not derogate from their obligations under these
treaties to respect these rights in any circumstances including times of public emergency.l""i Accordingly,
the UN Declaration on Disappearances (Article 7) and the UN Principles on Extra-legal, Arbitrary and
Summary Executions (principle 1) respectively state that a state of war, threat of war, internal political
instability or other public emergency must not be invoked as a justification for "disappearances" or
extrajudicial executions.

The laws of armed conflict and the human rights standards developed at the UN reinforce each other.
"Disappearances" and extrajudicial executions are prohibited at all times.

5. War crimes, crimes against humanity and genocide

Under certain circumstances "disappearances" and extrajudicial executions may constitute war crimes,
crimes against humanity, or acts of genocide. These phrases convey strong condemnation, but what is



important in terms of bringing those responsible to justice are the legal consequences if a crime is
included in one or another of these categories.™!

Legal consequences of war crimes, crimes against humanity and genocide include the following:
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e The crimes are not subject to any statute of limitations.
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e The alleged perpetrators cannot claim asylum in another country.

e Other states may be able, or may even be required, to bring the perpetrators to justice if they are
outside the country where the crime was committed and regardless of the nationality of the perpetrator or

the victim.™
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e The perpetrators cannot escape conviction by claiming that they were acting under orders.
The three categories apply to different circumstances.

e War crimes consist of violations of the laws of armed conflict. They include the crimes defined as
"grave breaches" of the Geneva Conventions of 1949, including "wilful killing" of protected persons as
well as "unlawful confinement" and "unlawful deportation or transfer" of protected civilians (see above,
section 4).xxVi

e Crimes against humanity can be committed either in wartime or in peacetime.™ They include
the crimes listed as such in the Charter of the International Military Tribunal set up at the end of the
Second World War to try major war criminals of the European axis (the Nuremberg Tribunal), including
"murder, extermination, ... deportation and other inhumane acts committed against any civilian
population”. Since then the concept of crimes against humanity has broadened.™* The definition of
crimes against humanity would appear to include both the systematic practice of "disappearances" and
the systematic practice of extrajudicial executions.™*

e Genocide is a type of crime against humanity.** Under the Convention on the Prevention and
Punishment of the Crime of Genocide ("Genocide Convention"), adopted by the UN in 1948, genocide
consists of acts intended "to destroy, in whole or in part, a national, ethnical, racial or religious group, as
such", including killing members of the group, causing them "serious mental or bodily harm", or forcibly
transferring their children to another group, whether such acts are committed in time of peace or war.
This definition would include both extrajudicial executions and "disappearances" if committed with the

intention specified above.™ii

Despite the many hundreds of thousands of "disappearances" and extrajudicial executions perpetrated
since the Second World War, governments have hitherto made little use of the provisions of international
law on war crimes, crimes against humanity or genocide in combating these practices. In May 1993,
however, the UN Security Council decided to establish an International Tribunal to prosecute persons
responsible for war crimes, crimes against humanity, genocide and other violations of the laws and
customs of war in the former Yugoslavia.™i The Tribunal had not started its work at the time of writing
of this report.

6. Regional standards

Complementing the worldwide scope of the United Nations, governments in different regions of the world
have created organizations where their representatives meet to discuss matters of regional concern,
including human rights. Three of these "regional intergovernmental organizations" have adopted human
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rights treaties which are legally binding on the states in those regions which become parties to them.
They are the European Convention for the Protection of Human Rights and Fundamental
Freedoms ("European Convention on Human Rights"), which was signed in 1950 and entered into force
in 1953; the American Convention on Human Rights, which was adopted in 1969 and entered
into force in 1978; and the African Charter on Human and Peoples’ Rights, which was adopted
in 1981 and entered into force in 1986.*"

Like the International Covenant on Civil and Political Rights, all three treaties provide for the right to life
and, in particular, the right not to be arbitrarily deprived of life. All three provide for the right to liberty and
security of person, the right not to be subjected to torture or cruel, inhuman or degrading treatment or
punishment and the right not to be subjected to arbitrary arrest or detention. "Disappearances" and
extrajudicial executions are clearly prohibited, just as they are under the Universal Declaration of Human

Rights.™"

Each of the three regional treaties provides for the establishment of institutions to supervise its
implementation. The activities of these and other regional institutions in combating "disappearances" and
extrajudicial executions are described in Chapter 12.

7. National law

Even if international human rights standards had not been developed, "disappearances" and extrajudicial
executions would be unlawful. They violate national law.

Extrajudicial executions violate national laws proscribing murder and other unlawful homicide. Depending
on the details of the case, a "disappearance" violates national laws such as those against unlawful
detention and kidnapping or abduction. Other laws also are often violated in cases of "disappearances"
and extrajudicial executions.

Many countries now have constitutional provisions spelling out basic human rights. "Disappearances"
and extrajudicial executions violate certain of these rights, and thus violate these constitutions.

What this all means is that officials who order, carry out, conspire to carry out, acquiesce in, or cover up
"disappearances" or extrajudicial executions are violating their countries' own laws. Government officials
responsible for "disappearances” and extrajudicial executions are violating the very laws which they are
supposed to uphold.

8. The implementation of international standards

We now come to one of the key questions of this report. "Disappearances" and extrajudicial executions
violate internationally established human rights - yet these horrendous practices continue. How can they
be stopped? To put it another way: how can international standards prohibiting "disappearances" and
extrajudicial executions be implemented? How can principles be turned into action? What should be
done to ensure that the rules established by the UN and regional intergovernmental organizations and the
rules of international humanitarian law are respected?

The UN should not be thought of as merely a source of rules on human rights. The need for action is
inherent in the existence of the United Nations. One of the purposes of the UN, listed in Article 1 of the
UN Charter, is "To achieve international co-operation ... in promoting and encouraging respect for human
rights", while in Article 56 of the Charter, all UN member states "pledge themselves to take joint and
separate action" in cooperation with the UN for the achievement of "universal respect for, and observance
of, human rights". One of the first results of this international cooperation was the adoption of the



Universal Declaration of Human Rights, setting forth basic standards. It is a list of rules, but action also is
contemplated; the Preamble to the Universal Declaration calls for every individual and organ of society
"by teaching and education to promote respect for these rights" and "by progressive measures, national
and international, to secure their universal and effective recognition and observance".

The International Covenant on Civil and Political Rights, setting forth rights which are violated in the
perpetration of "disappearances" and extrajudicial executions, includes a requirement that states parties
to the Covenant implement the standards contained in that treaty. Under Article 2, each state party
undertakes "to respect and to ensure to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant". The word "respect” should be understood to entail a promise
not to violate the rights set forth in the Covenant, while the term "ensure" entails a positive obligation to
take the necessary measures to prevent the commission of those human rights violations (see Chapter
11, section 6). In particular, each state party undertakes under Article 2 of the Covenant to adopt the
"legislative or other measures" needed to give effect to the rights recognized in the Covenant. Moreover,
each state party undertakes to ensure that anyone whose rights are violated "shall have an effective
remedy, notwithstanding that the violation has been committed by persons acting in an official capacity".

Another important feature of the International Covenant is that it establishes a Human Rights Committee
to supervise the implementation of the Covenant. (The work of the Human Rights Committee is
described in Chapter 12.)

The first substantial resolutions adopted by the UN on "disappearances" and extrajudicial executions set
forth specific actions which governments should take. Resolution 33/173 on disappeared persons,
adopted by the General Assembly on 20 December 1978, called upon governments "to devote
appropriate resources" to searching for the disappeared, "to undertake speedy and impartial
investigations", and to ensure that law enforcement and security agencies are "fully accountable",
including "legal responsibility for unjustifiable excesses" which might lead to disappearances.™ il Two
years later, a resolution on extra-legal executions adopted by the Sixth UN Congress on the Prevention of
Crime and the Treatment of Offenders called on all governments "to take effective measures to prevent
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such acts".

In its efforts to secure the implementation of human rights standards, the UN has taken a number of
approaches.

e It has adopted instruments specifying measures which governments should take to protect human
rights and prevent specific types of violations. Thus, for example, both the Declaration on
Disappearances and the Principles on Extra-Legal, Arbitrary and Summary Executions call on the
authorities to conduct impartial investigations into complaints and reports of these abuses, to bring the
alleged perpetrators to trial and to establish specific safeguards for the prevention of these abuses. The
measures specified in these instruments are phrased as rules ("Governments shall prohibit...", "Each
State shall ensure..."), constituting further standards which in turn have to be implemented.

e |t has called for the instruments and the provisions therein to be made known, to be included in the
training of the relevant officials, and to be incorporated in national legislation.

e |t has established institutions and procedures to monitor compliance with the standards, to make
recommendations and to take action.

e It has made resources available through UN public information offices and technical
assistance programs.

These approaches provide many opportunities for non-governmental organizations wishing to combat
"disappearances" and extrajudicial executions. One must not forget, however, that the basic
responsibility for action is with governments. Just as governments are acting unlawfully in ordering



"disappearances" and extrajudicial executions or allowing them to be perpetrated, so governments must
be pressed to end this lawless situation and uphold human rights. First and foremost, it is a matter of
political will.



Chapter 9. Prevention

1. The duty of prevention

"The State has a legal duty to take reasonable steps to prevent human rights violations and to use the
means at its disposal to carry out a serious investigation of violations committed within its jurisdiction, to
identify those responsible, to impose the appropriate punishment and to ensure the victim adequate
compensation.”

"[The obligation of states parties to the American Convention on Human Rights to ensure the exercise of
the rights recognized by the Convention] implies the duty of the States Parties to organize the
governmental apparatus and, in general, all the structures through which public power is exercised, so
that they are capable of juridically ensuring the free and full enjoyment of human rights. As a
consequence of this obligation, the States must prevent, investigate and punish any violation of the rights
recognized by the Convention and, moreover, if possible attempt to restore the right violated and provide
compensation as warranted for damages resulting from the violation."
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- Inter-American Court of Human Rights, Velasquez Rodriguez judgment (emphases added)

"Disappearances" and extrajudicial executions violate fundamental human rights. The duty to prevent
them is a consequence of the duty of governments to respect and to ensure human rights to everyone
within their jurisdiction, as set forth in Article 2 of the International Covenant on Civil and Political Rights™°.
This duty of prevention is set forth in the leading UN instruments on "disappearances” and extrajudicial
executions - the Declaration on the Protection of All Persons from Enforced
Disappearance ("Declaration on Disappearances") (Article 1) and the Principles on the Effective

Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions
("Principles on Extra-Legal, Arbitrary and Summary Executions") (principles 1-8) respectively. It is
reinforced by judgments and decisions of the Inter-American Court of Human Rights and the Human
Rights Committee set up under the International Covenant on Civil and Political Rights.*!

In a narrow sense, prevention consists of measures to be taken so that "disappearances" and
extrajudicial executions will not be committed, while investigation and bringing those responsible to justice
(the subjects of the next two chapters) are reactions which should follow if they are. In a wider sense,
investigation and bringing those responsible to justice contribute to prevention. Public officials who might
become involved in programs of "disappearances" and political killings will hesitate to do so if they know
that similar deeds by others have been uncovered through investigation and that the perpetrators have
been brought to justice. The duty to investigate and the duty to bring those responsible to justice are part

of the duty of prevention. These duties are incumbent both on the state and on its officials.*!

International human rights instruments establish that "disappearances" and extrajudicial executions must
be prohibited at all times. It follows that the essential safeguards for their prevention, such as habeas
corpus or other judicial remedies to locate prisoners and ensure their safety, also must not be suspended
under any circumstances, including states of war or other public emergency.* Without the essential
safeguards in place, prohibition will be largely a dead letter.

In an effort to call attention to the official steps needed to end "disappearances" and extrajudicial
executions worldwide, Amnesty International has developed 14-Point Programs for the
Prevention of "Disappearances™ and Extrajudicial Executions. Most of the measures in
these programs have already been agreed by the world's governments and incorporated in UN

instruments, while others are measures which Amnesty International from its experience believes would
be effective.



The relevant points from the two programs are cited in this and the following chapters. These points can
serve as tests of governmental behaviour - and good will. The extent to which they are implemented is an
indication of a government's commitment to end "disappearances" and extrajudicial executions at home
and abroad. That commitment should be demonstrated in each country by the adoption of a
comprehensive program for the prevention of "disappearances" and extrajudicial executions, with clear
goals and timetables.

2. Official condemnation

The highest authorities of every country should demonstrate their total opposition to
"disappearances” and extrajudicial executions. They should make clear to all
members of the police, military and other security forces that "disappearances” and
extrajudicial executions will not be tolerated under any circumstances.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

The eradication of "disappearances" and extrajudicial executions is a matter of political will. The highest
authorities of each country are responsible for exercising that will. This is so because:

e The prevention of "disappearances" and extrajudicial executions is part of the state's obligation to
protect human rights. That obligation entails a responsibility on the part of the highest authorities of the
state, as well as of lower officials.

e In every country the state assumes responsibility for maintaining law and order. This responsibility
entails the obligation to suppress breaches of the law by public officials as well as private citizens. A
failure to suppress the commission of the most serious crimes by public officials is a denial of the rule of
law, under which public officials are not above the law but must be subject to it just like ordinary citizens.

Where there are strong allegations that "disappearances"” or extrajudicial executions have been
perpetrated, the highest authorities should clearly and publicly declare their opposition to these practices.
If people have been killed by the security forces in disputed circumstances, the highest authorities should
make clear that any unlawful and arbitrary killings will not be tolerated. Such statements should be aimed
at deterring any member of the security forces from committing a "disappearance" or an extrajudicial
execution. Conversely, a public statement which appears to instigate or condone deliberate and unlawful
killings by members of the security forces may encourage further such killings. If this happens, the author
of the statement will share the responsibility for the killings.

Statements condemning "disappearances” and extrajudicial executions need to be accompanied by
convincing deeds. These include conducting prompt and effective investigations, bringing perpetrators to
justice, disbanding organizations which carry out "disappearances" and extrajudicial executions, and
repealing emergency regulations which impede normal remedies against "disappearances" and
extrajudicial executions or which grant the perpetrators immunity from prosecution.

3. Prohibition in law

Governments should ensure that the commission of a "disappearance” or an
extrajudicial execution is a criminal offence, punishable by sanctions commensurate
with the gravity of the practice.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions




The responsibility of governments to prohibit "disappearances" and extrajudicial executions by law is
recognized in international instruments. The UN Declaration on Disappearances (Article 4) and the UN
Principles on Extra-Legal, Arbitrary and Summary Executions (principle 1) provide that "disappearances
and extrajudicial executions shall be recognized as offences under the criminal law, punishable by
appropriate penalties which take into account the seriousness of such offences.

As stated in Chapter 8, "disappearances” and extrajudicial executions violate national laws proscribing
such acts as unlawful detention, kidnapping and murder. But a "disappearance" or an extrajudicial
execution involves more than just these acts. The prohibition of "disappearances" and extrajudicial
executions involves ensuring that the component parts of the crimes are prohibited.

e Component parts of a "disappearance" are the arrest - which itself is often arbitrary or unlawful - or
abduction, the secret detention, the false denial of knowledge of the victim's fate or whereabouts, and the
cruel, inhuman and degrading treatment of the victim, often including torture and often leading to the
victim being killed.

e An extrajudicial execution involves an unlawful and deliberate killing. It is often accompanied by other
human rights violations, including those listed above.

A "disappearance" or an extrajudicial execution is never committed by one person alone. The actions of
those who aid in the commission of the crimes and of the higher authorities who order or acquiesce in
them include the following:

e ordering or requesting someone to carry out a "disappearance" or a killing;
e deciding on a plan for the crime;

e providing intelligence information which enables the perpetrators to carry out their work, or providing
guns, vehicles or other material assistance;

e covering up a crime, by such means as falsifying records;
e turning a blind eye and allowing the crime to proceed, when it is in an official's power to stop it.

In reviewing whether or not a country's laws adequately prohibit "disappearances" and extrajudicial
executions, one must review the component parts of these crimes to see whether they are prohibited.
The aim must be to ensure that every person at whatever level who is responsible for a "disappearance
or an extrajudicial execution can be brought to justice for violations of the criminal law, and that these
violations are punishable by appropriately serious penalties. Offences short of crimes should be
punishable by administrative sanctions.

Several countries recently have explicitly prohibited "disappearances" or extrajudicial executions under
their constitutions or have established them as specific offences in their penal codes, or are considering
doing s0.*" Such prohibitions can be the occasion for designating "disappearances" and extrajudicial
executions as crimes against humanity, entailing the legal consequences of universality of jurisdiction, no
statute of limitations and no defence of superior orders (see Chapter 8, section 5).

4. Chain-of-command control

Those in charge of the security forces should maintain strict chain-of-command control
to ensure that officers under their command do not commit "disappearances” and
extrajudicial executions.

- From Amnesty International's 14-Point Programs for the Prevention of




"Disappearances" and Extrajudicial Executions

Officials in charge of the security forces have the power and the consequent duty to prevent
"disappearances" and extrajudicial executions. They must carry out this duty through the means by which
their authority is normally exercised: chain-of-command control.

The duty to maintain strict chain-of-command control for the prevention of "disappearances" and
extrajudicial executions is established in the UN Declaration on Disappearances (Article 12) and the UN
Principles on Extra-Legal, Arbitrary and Summary Executions (principle 2). Measures through which
chain-of-command control should be exercised include the following:

e ensuring that clear regulations and procedures are established governing arrest, detention and such
other areas as the use of lethal force, in conformity with international human rights standards;

e ensuring that these regulations and procedures are known and followed;
e ensuring that there is an effective procedure for the investigation of possible breaches of regulations;

e ensuring that breaches of regulations which could contribute to a "disappearance" or an extrajudicial
execution are punished by appropriate sanctions;

e exercising effective supervision through being regularly and accurately informed of the activities of
those under the officer's command. In particular, the commanding officer should know the whereabouts
and conditions of detention of all prisoners held by officials under his or her command.

Officials sometimes try to escape blame for human rights violations by feigning ignorance or claiming that
they cannot control the actions of their subordinates; yet a strong chain of command is a basic feature of
police and military forces. The principle of chain-of-command responsibility to prevent human rights
violations is a means of counteracting such false claims. It points to the fact that commanding officers
who genuinely want to stop "disappearances" and extrajudicial executions can do so by issuing the
necessary orders and insisting that they must be obeyed.

5. The right and duty to disobey

Members of the security forces should be instructed that they have the right and duty
to refuse to obey any order to participate in a "disappearance” or an extrajudicial
execution.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

Because "disappearances” and extrajudicial executions are unlawful, it follows that members of the
security forces must not participate in them. The need to disobey an order to do so should be seen as a

duty, taking precedence over the normal duty to obey orders.

By refusing to obey an unlawful order, a soldier or police officer exposes himself or herself to the risk of
suffering the - often severe - sanctions normally attached to an act of disobedience by a member of the
security forces. To protect the officer from this risk, it is necessary to establish that the duty to disobey an
unlawful order entails the right to disobey it. This right needs to be made effective through such means
as providing an impartial review body to which the soldier or police officer can appeal if he or she is being
punished for disobeying such an order.

The right and duty to disobey an order to participate in a "disappearance" or an extrajudicial execution is
connected to the principle that an order from a superior officer may not be invoked as a defence for



committing such acts (see Chapter 11, section 5).

In recent years the right and duty to disobey an order to participate in "disappearances" and extrajudicial
executions has begun to be incorporated in international instruments. The UN Declaration on
Disappearances (Article 6) and the UN Principles on Extra-Legal, Arbitrary and Summary Executions
(principle 3) recognize this right and duty. Further, the UN Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials protect the right to disobey by stating that no criminal or
disciplinary sanction should be imposed on law enforcement officials who, in compliance with the Basic
Principles and the Code of Conduct for Law Enforcement Officials, refuse to carry out an order to use

force and firearms.*¥

Now that governments have incorporated the right and duty to disobey orders to commit
"disappearances" and extrajudicial executions in international instruments, they need to make this right
and duty effective nationally. The right and duty to disobey needs to be made known to soldiers, police
officers and their superiors. The duty to disobey needs to be made a practical possibility through the
establishment of the necessary institutional means to protect the right to disobey.

6. Restraints on lethal force

"Governments should ensure that law enforcement officials use force only when strictly
necessary and only to the minimum extent required under the circumstances. Lethal
force should not be used except when strictly unavoidable in order to protect life."

- Amnesty International 14-Point Program for the Prevention of Extrajudicial Executions

As described in Chapter 8, two important instruments setting standards on the use of force by law
enforcement officials have been adopted by the UN - the Code of Conduct for Law Enforcement
Officials and the Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials ("Basic Principles"). These instruments establish that force should be used
only when strictly necessary, that the use of force should not be disproportionate to the legitimate
objective to be achieved, and that firearms should not be used except as an extreme measure in a
restricted range of situations. (For relevant extracts from the Code of Conduct and the full text of the
Basic Principles, see Appendices 4 and 5).

The adoption of these two instruments implies that they should be implemented. Implementation involves
various measures including the following:

e Governments should adopt national standards on the use of force and firearms by law enforcement
officials which conform to the standards established by the UN. These national standards need to be
incorporated in laws and regulations governing the activities of law enforcement officials.*"' The texts of
the relevant standards should be made available to all law enforcement officials, and their provisions
should be made known through training.*"!

e The laws and regulations must cover all officials who perform law enforcement functions - prison guards
and military police as well as the regular police.*""

e In dealing with crowd control, prison disturbances and other violent or threatening situations, law
enforcement agencies need to develop tactics which use non-violent means as far as possible.**

e Law enforcement agencies should be subject to public scrutiny by the judiciary, a review board, or some
other independent agency.© People affected by the use of force and firearms by law enforcement officials
should be able to have recourse to a judicial authority.”



The use of firearms needs to be surrounded by special safeguards, as established in the Basic Principles.
They include the following:

e Official guidelines should regulate the storage and issuing of firearms, so as to ensure that law
enforcement officials are accountable for the firearms and ammunition issued to them (principle 11 (d)).

e The guidelines should specify the circumstances under which law enforcement officials are authorized
to carry firearms and the types of firearms and ammunition permitted (principle 11 (a)).

e Wherever possible, law enforcement officials should "...identify themselves as such and give a clear
warning of their intent to use firearms, with sufficient time for the warning to be observed..." (principle 10).

e Governments should establish a system of reporting to be followed whenever law enforcement officials
use firearms in the performance of their duty. If death or serious injury results from the use of force or
firearms, a detailed report should be sent promptly to the administrative and judicial authorities
responsible for control and review of the forces concerned (principles 11 (f), 22).

7. Disbanding "death squads™

"Death squads", private armies, criminal gangs and paramilitary forces operating
outside the chain of command but with official support or acquiescence should be
prohibited and disbanded. Members of such groups who have participated in the
perpetration of "disappearances” or extrajudicial executions should be brought to
Justice.

- From Amnesty International's 14-Point Program for the Prevention of Extrajudicial
Executions (adapted)

Groups carrying out "disappearances" and extrajudicial executions exist in various forms. In some places
they are "death squads", composed for example of on-duty or off-duty police or military officers.
Sometimes they are criminal gangs or private armies which are not part of the regular security forces but
operate with official acquiescence. These groups are manifestly illegal and harmful. They must be
prohibited and disbanded.

Sometimes "disappearances" and killings are carried out by paramilitary forces which are legally
constituted but operate outside the official chain of command. Such arrangements may suit the purposes
of military commanders who use the paramilitaries to do their dirty work and then disclaim responsibility.
Here the authorities must make a clear choice. Any forces which are necessary for the nation's defence
must be put firmly under the established chain of command, so that "disappearances" and extrajudicial
executions will be prevented through chain-of-command control. If paramilitary forces are outside the

chain of command, they should be prohibited and disbanded.*"

Other "disappearances" and extrajudicial executions are perpetrated by groups of on-duty officers
belonging to regularly constituted police or military agencies, but are passed off as the work of "death
squads" outside official control. These officers should be brought to justice. If "disappearances" and
extrajudicial executions have become pervasive within an established agency of the security forces, there
will be a strong case for disbanding the agency itself, as such pervasive lawless behaviour entails a
serious institutional corruption which cannot easily be cleared up by internal reforms.

The obligation to disband "death squads" and other groups carrying out "disappearances" and
extrajudicial executions has not yet been explicitly incorporated in international human rights instruments.
However, UN bodies have recently begun making this demand for specific countries. For example, the

UN Working Group on Disappearances noted in its report on its 1990 visit to the Philippines that



"disappearances" were being perpetrated by - among other agencies - the official paramilitary Citizen
Armed Force Geographical Unit (CAFGU), as well as by so-called vigilante groups and civilian volunteer
groups backed by military forces. In its recommendations to the Philippine Government the Working
Group wrote: "From many quarters ... it has been recommended that the CAFGUs and similar outfits
should be disbanded. That would be the Group's preferred option as well. In any event, their deployment
should be restricted to defensive action under the continuous supervision of army personnel; strict

discipline should be enforced"

The disbanding of "death squads" and security force agencies responsible for "disappearances" and
extrajudicial executions has recently been contemplated or attempted in a number of countries.

e In the Philippines, for example, the government in July 1993 began a drive to disband so-called private
armies, some 500 of which were believed to exist in the country. Some of these are under the command
of local officials and a number of them have been implicated in political killings and "disappearances".
However, the program to disband private armies leaves intact the official paramilitary apparatus, CAFGU,
which has some 80,000 men under arms. Amnesty International has repeatedly called for the disbanding
of CAFGU and government-backed vigilante groups, which have committed a growing proportion of
political killings and "disappearances" in recent years.

¢ In South Africa, following the statement by a police investigator in January 1990 that the Civil
Cooperation Bureau (CCB), a covert unit under the responsibility of the South African Directorate of
Military Intelligence, had been responsible for two political killings in 1989 and other human rights
violations, the CCB was formally disbanded in July 1990. (However, later evidence indicated that some
former members of the CCB had left South Africa after receiving large redundancy and pension payments
from the government, and that other former CCB operatives were working for Military Intelligence or the

military's Special Forces.)""

The most comprehensive plan yet for disbanding "death squads" and security force units with bad human
rights records is in the 1992 Peace Agreement between the Government of El Salvador and the
opposition Frente Farabundo Marti para la Liberacion Nacional (FMLN), Farabundo Marti National
Liberation Front, ending the armed conflict between them. The Peace Agreement provided among other
things for:

e dissolution of the National Guard, the Treasury Police and the military's intelligence apparatus, the
National Intelligence Department, and their replacement by a new national civilian police force and an
intelligence agency under direct civilian control. These agencies had been implicated in
"disappearances" and killings on a massive scale throughout the 1980s;

e disbanding of civil defence units and proscription of any paramilitary forces;

e regulation of private security services, including a system for the public registration of their staff,
weapons and offices, cancellation of licenses for private individuals to bear weapons that are for the
exclusive use of the armed forces and the immediate recall of such weapons;

e purging of the armed forces, entailing the evaluation by an ad hoc commission of the past performance
of each officer, including "his record of observance of the legal order, with particular emphasis on respect
for human rights, both in his personal conduct and in the rigour with which he has ordered the redress
and punishment of unlawful acts, excesses or human rights violations committed under his command,
especially if there have been serious or systematic omissions in the latter respect".

The implementation of the El Salvador Peace Agreement is being monitored by the UN. As of the writing
of this report, these objectives had only partly been met.®"



8. Protection against death threats

"Governments should ensure that anyone in danger of extrajudicial execution,
including those who receive death threats, is effectively protected.”
- Amnesty International 14-Point Program for the Prevention of Extrajudicial Executions

Often "death squads" or other groups acting with official involvement or acquiescence issue death threats
against named individuals or groups. Some threats are made openly by security force agencies. The
threats may be communicated in written messages or telephone calls; sometimes they appear as lists of
names published in newspapers as a warning or an incitement to kill the people named. A threat may be
meant initially to intimidate the victim into acting in a certain way or ceasing to carry out activities which
are disliked by those who have issued the threat, but if the victim does not comply, there is a danger that
the threat will be carried out.

The duty to protect potential victims is part of a government's responsibility to prevent extrajudicial
executions. This duty is spelled out in the UN Principles on Extra-Legal, Arbitrary and Summary
Executions (principle 4). If "death squads" or acknowledged official bodies are threatening to kill people,

the authorities must ensure that these threats are not carried out."!

UN bodies have become increasingly concerned about death threats and other forms of intimidation
against people involved in human rights matters.®' In resolution 1991/70, adopted without a vote on 6
March 1991, the UN Commission on Human Rights urged governments to refrain from acts of intimidation
or reprisal against individuals and groups who seek to co-operate with the UN and representatives of its
human rights bodies, or to use UN human rights procedures. In 1992 the Commission on Human Rights
reiterated its appeal, broadening its concern to include relatives of victims and Iawyers.CiX

In protecting a person who receives a death threat, the authorities should apprehend and bring to justice
the people responsible for the threat and take any other measures necessary to ensure that the threat will
not be carried out, including such measures as tracing threatening telephone calls. If the threatened
person wishes, he or she should be provided with police protection until the threat is removed. However,
some threatened people are reluctant to ask for police protection because they believe the police are
behind the threat, or because the presence of police officers would hamper their work. If people who
receive death threats believe they and their relatives will be safe only if they leave the area or the country,
they should be given assistance to do so until they can safely return.

The authorities should also take steps to stop threats being made, by, for example, banning the
publication or broadcasting of death threats.”™

National organizations have worked in various ways to protect people against death threats. In
Colombia, for example, the lives and reputations of over 100 human rights workers, trade union and
popular leaders were put at risk in July 1993 when the security forces reportedly gave a television station
a list of some 150 individuals and institutions deemed by military intelligence to be collaborators or
supporters of guerrilla groups. In response, lawyers from the Comision Andina de Juristas - seccion
Colombiana, Andean Commission of Jurists - Colombian office, presented to the courts an accién de
tutela, a procedure intended to protect the constitutional rights of individuals. The action requested a
judge to prevent publication of the list by the television station or any other public media and to call on the
Ministry of Defence and its dependencies to refrain from divulging any information claiming links between
individuals or institutions and guerrilla organizations to the news media or to third parties. The action
cited rulings of the Constitutional Court which made it clear that information compiled by military
intelligence or in the hands of the security forces should not be divulged to the media or to third parties
but could only be used by the security forces themselves and in accordance with the constitutional rights
of the individuals concerned.



International organizations and UN mechanisms and monitoring operations also have developed methods
to help protect people who are at risk of extrajudicial execution.

e As described in Chapter 12, the UN Working Group on Disappearances and the UN Special

Rapporteur on extrajudicial, summary or arbitrary executions have developed procedures
for raising cases urgently with governments when they receive reports of intimidation or reprisals against
victims' relatives, lawyers, and people who send the UN information or cooperate with UN human rights
procedures.

e Through its Urgent Action technique, Amnesty International organizes the sending of thousands of
appeals from around the world on behalf of people believed to be at risk of extrajudicial execution after
receiving death threats. For example, in the first five months of 1993 Amnesty International issued 22
Urgent Action requests for appeals in response to death threats in eight countries. Several other
organizations operate similar techniques.

e People from several organizations have travelled to the countries concerned in order personally to
accompany human rights activists who receive death threats. The hope is that the people behind
the threat will not wish to risk the international embarrassment which would follow if nationals of another
country witness a killing or are themselves killed.™

e The UN human rights monitoring mission in ElI Salvador has raised individual cases with the
authorities. In one such case, a 21-year-old woman complained to the UN mission that her life had been
threatened by members of a local military detachment in civilian clothes who accused her of belonging to
the opposition FMLN. The UN mission transmitted the complaint to the headquarters of the military
detachment and were informed in writing that three soldiers would be discharged; it was later confirmed
that they had been. Another complaint concerned a soldier who had threatened a community repeatedly,
sometimes discharging his service firearm and displaying hand grenades which he said he would throw at
the local residents. In response, the military authorities informed the UN mission that the soldier would be
punished for unauthorized use of his firearm, and it was later confirmed that he was. However, in other
cases raised by the mission the authorities failed to take action, while in still other cases people who
received death threats were too frightened to lodge a complaint with the authorities or to name the

authors of the threat.*!

9. Safeguards on the arrest, detention and release of
prisoners

The measures described in the above sections of this chapter concern the general prohibition and
prevention of "disappearances" and extrajudicial executions, and the safeguards needed to prevent
killings outside custody. Those which follow refer to the protection of people who are in custody. It is into
custody that people "disappear". Most victims of extrajudicial executions, too, are taken into custody or
otherwise apprehended before being killed.

Concern for the well-being of prisoners is reflected in the earliest human rights instruments adopted by
the UN. Many of the provisions of the Universal Declaration of Human Rights (1948) concern actual or
potential prisoners. Among them are its provisions for the right to life, the right to liberty and security of
person, the right not to be subjected to arbitrary arrest or detention, the right not to be subjected to torture
or cruel, inhuman or degrading treatment, and the right to a fair trial.

Since 1948 the UN has adopted two comprehensive sets of standards on the treatment of prisoners:

e The Standard Minimum Rules for the Treatment of Prisoners (cited below as the "Standard



Minimum Rules"), adopted by the First UN Congress on the Prevention of Crime and the Treatment of
Offenders in 1953 and endorsed by the UN Economic and Social Council in 1957 and, as amended, in
1977. The Standard Minimum Rules deal mainly with matters such as food, clothing, accommodation,
exercise, medical treatment, punishment and discipline, but they also contain several important provisions
for the prevention of "disappearances" and extrajudicial executions. Most of the standards set forth in this
instrument apply not only to convicted prisoners and prisoners arrested on a criminal charge but to people

arrested or imprisoned without charge, as stated in its rule 95.%

e The Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment ("Body of Principles"), adopted by the UN General Assembly in 1988.
This instrument contains many important provisions designed to protect prisoners against human rights
violations.™"

Safeguards for prisoners, many of them similar to the provisions of the Body of Principles, are contained
also in the UN Declaration on Disappearances and the UN Principles on Extra-Legal, Arbitrary and

Summary Executions, as well as the UN Declaration on the Protection of All Persons from
Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted in 1975, and the UN Convention against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment, which was adopted in 1984 and entered into
force in 1987.

The safeguards described below are drawn from UN instruments and from other measures which

Amnesty International has found to be important. They are meant to protect all prisoners from the
moment they are apprehended to the moment of release and beyond.

10. Safeguards at arrest

"Arrest and detention should be carried out only by officials who are authorized by law
to do so. Officials carrying out an arrest should identify themselves to the person
arrested and, on demand, to others witnessing the event. Governments should
establish rules setting forth which officials are authorized to order an arrest or
detention."

- Amnesty International 14-Point Program for the Prevention of "Disappearances”

The first stage of a "disappearance" and the first stage of most extrajudicial executions consists of a
person being apprehended by agents of the state. This action is often done in an irregular way. For
instance, people may be detained without proper cause; officers carrying out an arrest may fail to identify
themselves; or victims may be abducted by irregular units linked to the security forces, or by others acting
with official support or acquiescence.

Irregular arrest facilitates the perpetration of "disappearances" and extrajudicial executions. It helps the
authorities to avoid official responsibility for the welfare of the detained person. It helps to hide the facts
and thus evade accountability for the crimes. If correct procedures for arrest are followed, the likelihood
that a prisoner will "disappear” or be killed is greatly diminished.

Detailed standards for arrest are spelled out in the UN Body of Principles. These standards are designed
to protect the right of freedom from arbitrary arrest, recognized in the Universal Declaration of Human
Rights,™"' as well as other human rights which may be threatened if a person is arbitrarily deprived of
liberty.

The Body of Principles defines "arrest" very broadly to cover virtually any apprehension of a person which
derives from an official source. Under the Body of Principles, "Arrest' means the act of apprehending a



person for the alleged commission of an offence or by the action of an authority".
Safeguards established in the Body of Principles include the following:

e Arrest or detention shall only be carried out "strictly in accordance with the provisions of the law" and
"by competent officials or persons authorized for that purpose" (Principle 2).“*""

e The authorities which arrest a person "shall exercise only the powers granted to them under the law"
(Principle 9).

e Anyone arrested must be informed at the time of arrest of the reasons for the arrest (Principle 10).

e The time of the arrest, the reasons for the arrest and the identity of the law enforcement officials
concerned must be recorded, and the records must be communicated to the detained person or to his or
her lawyer (Principle 12).

Amnesty International has included these provisions in its recommendations to governments, along with
other, more detailed recommendations intended to prevent "disappearances" and extrajudicial executions.
Among these are:

e Officials carrying out an arrest should identify themselves to the person arrested and, on demand, to
others witnessing the event.

e Police officers and other officials who make arrests should wear name tags or numbers so that they can
be clearly identified. Other identifying markings such as the insignia of soldiers' battalions or
detachments are also to be recommended.

e Police and military vehicles should be clearly identified as such. They should carry number plates at all
times.

e In situations where there is a serious risk of "disappearances" or extrajudicial executions being
perpetrated, the authorities carrying out arrests should give certificates of arrest to relatives stating that
the individual concerned has been taken into custody, so that there can be no question later about official
responsibility for their safe custody.

11. Notification of relatives

Accurate information about the arrest of any person and about his or her place of
detention, including transfers and releases, should be made available promptly to
relatives, lawyers and the courts.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

The concealment of prisoners, giving rise to "disappearance”, needs to be suppressed by establishing a
requirement that the authorities must make accurate information about arrest and place of detention
available promptly to prisoners' relatives and others concerned. Prisoners themselves must also have the
right to notify relatives promptly of their whereabouts.

Both of these principles are recognized in international human rights instruments. The UN Declaration on
Disappearances (Article 10) establishes that accurate information on the detention of all persons deprived
of liberty "and their place or places of detention, including transfers, shall be made promptly available to
their family members, their counsel or to any other persons having a legitimate interest in the information
unless a wish to the contrary has been manifested by the persons concerned." The right of prisoners to



notify family members or others promptly of their arrest, transfer, and place of detention is set forth in the
UN Body of Principles (Principle 16),”"" while the Standard Minimum Rules for the Treatment of
Prisoners (rule 92) state that "(a)n untried prisoner shall be allowed to inform immediately his family of his
detention".

The implementation of these principles involves several things:

e The authorities must ensure that all prisoners are fully able in practice to avail themselves of the right to
notify family members or others promptly of their whereabouts. All prisoners should be informed of this
right. If they do not have the financial or technical means to send word to their relatives, the authorities
must be ready to communicate the message for them.

e The authorities must ensure that accurate information on the arrest, place of detention, transfer and
release of prisoners is available promptly in a place where relatives and others concerned can obtain it.
They must ensure that relatives are not obstructed from obtaining this information, and that they know or
are able to find out where the information can be obtained.

e Where "disappearances" have been reported, there should be an additional requirement that the
whereabouts of prisoners must be made known to a person or organization outside the place of detention
who can act to ensure the prisoner's safety, without waiting for someone to request the information.
Normally that person will be a relative, but in some situations it can be some other person or organization
acting on the prisoner's behalf, such as a lawyer, a member of parliament, or an organization dealing with
human rights matters. (In situations of armed conflict where relatives cannot easily be notified,
notification may be to an impartial body such as the International Committee of the Red Cross (ICRC),
which will inform the relatives.)

The provisions described above should be set forth in official regulations governing arrest and detention.
Any infraction of these provisions should be punished by appropriate sanctions.

12. Habeas corpus and other judicial remedies for
locating and protecting prisoners

"Governments should at all times ensure that effective judicial remedies are available
which enable relatives and lawyers to find out immediately where a prisoner is held
and under what authority, to ensure his or her safety, and to obtain the release of
anyone arbitrarily detained."

- Amnesty International 14-Point Program for the Prevention of "Disappearances”

As stated in the preceding section of this chapter, accurate information about the arrest and whereabouts
of prisoners should be made available promptly to relatives, lawyers and the courts, but often it is not. An
essential safeguard against "disappearances" is for relatives and others acting on a prisoner's behalf to
be able to invoke the power of the courts to locate the prisoner and ensure his or her safety.

This safeguard is derived from the ancient legal notion of habeas corpus. Habeas corpus (literally, "that
you have the body") is a device in the laws of various countries to test the legality of a detention. Under
this procedure, a person can petition a court to issue a writ of habeas corpus commanding the authorities
to produce the specified prisoner in person (literally, in "body") before the court so that the court can
determine the legality of the detention, and to submit to the court's further directives in the matter.

In protecting the right to liberty, habeas corpus also helps to protect prisoners against torture,
"disappearance" or extrajudicial execution. It does so by requiring the prisoner's physical presentation
before a judicial authority, at which time the legality of the detention can be determined and the prisoner's



condition verified.

Another relevant legal device is amparo, "protection”, provided under the laws of many Latin American
countries. Its scope is broader than that of habeas corpus, as it affords protection not only of the right to
liberty but also of other constitutional rights including the rights to life and physical integrity.

Over the years, relatives of the "disappeared" in different countries have filed petitions for habeas corpus
or amparo in thousands of cases. This experience has led to an appreciation of the importance of habeas
corpus and similar remedies as safeguards against "disappearances", torture and extrajudicial
executions. As the Inter-American Commission on Human Rights observed in 1986, "the immediate aim
of this remedy [habeas corpus] is to bring the detainee before a judge, thus enabling the latter to verify
whether the detainee is still alive and whether or not he or she has been subjected to torture or physical
or psychological abuse. The importance of this remedy cannot be overstated, considering that the right to
humane treatment recognized in Article 5 of the American Convention on Human Rights is one of the

rights that may not be suspended under any circumstances." (emphasis added) Similarly, the Inter-
American Court of Human Rights has referred to the "vital role" of habeas corpus in preventing
"disappearances", torture and extrajudicial executions.“*

The principle of being able to challenge the legality of a detention in the courts has long been recognized
in international and regional human rights instruments.“* More recently, the right to an effective judicial
remedy to locate and establish the well-being of prisoners has been recognized under the UN Declaration
on Disappearances. Article 9 of the Declaration speaks of "(t)he right to a prompt and effective judicial
remedy as a means of determining the whereabouts or state of health of persons deprived of their liberty
and/or identifying the authority ordering or carrying out the deprivation of liberty". This right "is required to
prevent enforced disappearances under all circumstances", including states of war or other public
emergency. Moreover, in such proceedings there must be "access to all places holding persons deprived
of their liberty and to each part thereof, as well as to any place in which there are grounds to believe that
such persons may be found."

The attempt to locate and rescue "disappeared" people by filing petitions of habeas corpus and amparo
has been an important part of the fight against "disappearances". These petitions have helped to
document the extent of "disappearances” in different countries. In the vast majority of cases, however,
the petitions have been unsuccessful in finding the "disappeared”, owing to such factors as official
obstruction or failure to respond to the courts' requests; intimidation of petitioners, lawyers and judges;

weakness or lack of independence of the judiciary.™*"

The provision of an effective judicial remedy for locating and protecting prisoners involves several things,
including the following:

e This remedy needs to be established in the laws of all countries where it does not yet exist.

e In accordance with Article 9 of the UN Declaration on Disappearances, the exercise of this remedy must

not be suspended under any circumstances. ™ (In practice, governments often suspend the right of
habeas corpus during emergencies.)

e Relatives of arrested people need to be genuinely able to use the remedy. They must have easy
access to the courts, where they must be able to file petitions quickly and without intimidation or undue or
prohibitive expense. The process of applying for the remedy should be as simple as possible. Relatives
and others having knowledge of a "disappearance" should be able to apply directly to the courts without
having to use the services of a lawyer.

e Because of the risk to prisoners' lives and well-being, the courts must act immediately on receiving a
petition. Moreover, if the courts themselves learn that a person may have "disappeared”, they must be
able to act even if they have not received a petition on the prisoner's behalf. They must have the power
to visit any place of detention without prior notice and without any delay, the power to inspect records and



the power to summon witnesses and to compel testimony.

e The courts must have the power to determine the legality of a detention, to establish the whereabouts of
prisoners, to ensure their safety, and to order the release of anyone arbitrarily detained. They must have
the power to compel officials to comply with their orders; and the authorities must ensure that officials do
in fact comply with such orders.

e In situations where the courts cannot act effectively in the face of widespread "disappearances”, special
arrangements should be made to enable relatives to seek help quickly on behalf of "disappeared" people.
An extraordinary body should be set up for this purpose, consisting of independent and respected
national and/or international figures or members of international organizations. This body should be able
to act quickly on the basis of complaints from relatives and other reports of "disappearances”. The
authorities should cooperate fully.

One example of a law making detailed provision for the functioning of a judicial remedy against
"disappearances" is the Act on Amparo, Habeas Corpus and Constitutionality (decree number 1-86) which
was adopted in Guatemala in 1986 and remains in force. The UN Working Group on Disappearances
listed features of the law in its report on its 1987 visit to the country. Among these features are the
following:

e Application may be made to any court for a writ of habeas corpus, in writing, by telephone or orally, by
the victim or any other person.

e There is no need for legal representation, and there are no formalities of any kind.

e Habeas corpus proceedings may also be instituted automatically by any court which has information
that a person has been unlawfully arrested, detained, or in any way deprived or threatened with loss of
freedom or subjected to harassment.

e The writ of habeas corpus must be issued as soon as the application has been received or the incident
giving rise to it is made known.

e The writ will inform the authority or responsible person when the person concerned must be produced
within a period of not more than 24 hours.

e A court which has information concerning incidents giving rise to any application for habeas corpus
must immediately institute proceedings in the place where the victim is to be found, or - if the place is
outside the court's jurisdiction - appoint an executing judge or any other authority or person who is
qualified to perform such a function.

e If habeas corpus is applied for on behalf of missing people, the judge who has ordered the writ of
habeas corpus has to appear in person at the place where these people are allegedly held, namely a
detention centre, a prison or any other place where it has been indicated or suggested that they might be
found.

e The court or the executing authority is empowered to conduct a full and immediate investigation into the
incidents necessitating the application for habeas corpus. The court is, for example, empowered to
summon witnesses and experts to the hearing at which habeas corpus has been ordered. The executing
authority may search for the person concerned in any detention centre or other place where he or she has
been told that the person may be found. The executing authority and the court have to do everything in
their power to complete the investigation in order to identify those responsible where the facts giving rise
to the writ of habeas corpus are proved.

e If there is evidence that the person on whose behalf an application of habeas corpus was made has
"disappeared", the court has to order an immediate investigation of the case, which will continue until the
whereabouts of the missing person have been determined.



e It is compulsory immediately to report any wrongful act on the part of officials who fail to comply with
orders by the court or by the executing authority, keep the prisoner hidden, refuse to bring the prisoner
before the competent court or in any way prevent habeas corpus from being guaranteed. Officials who do

not observe the provisions of the Act will be punished in accordance with the law.“*"

The Working Group considered the Guatemalan habeas corpus procedure "exemplary" in theory but
found that it was ineffective in practice, owing to lack of cooperation by military authorities, inability of the
judiciary to pursue its aims with the necessary vigour, and failure of witnesses to testify through
despondency or fear of reprisals.”*" A recent study on the operation of habeas corpus in Guatemala

reached similar conclusions.“*"!

Like other safeguards for the prevention of "disappearances" and extrajudicial executions, habeas corpus
and similar remedies depend for their effectiveness both on their technical construction and on the will of
the authorities to ensure that they are carried out. As the Working Group on Disappearances observed in
its 1990 report (paragraph 346), "Habeas corpus ... is potentially one of the most powerful legal tools for
unearthing the fate or whereabouts of a disappeared person. The most sophisticated rules governing this
institution, however, are rendered inoperative in a situation where cooperation stops at the barracks gate."

13. No secret detention

"Governments should ensure that prisoners are held only in publicly recognized places
of detention. Up-to-date registers of all prisoners should be maintained in every place
of detention and centrally... No one should be secretly detained.”

- Amnesty International 14-Point Program for the Prevention of "Disappearances”

One way in which members of the security forces conceal the whereabouts of the "disappeared" is to hold
them in private homes or apartments, "safe houses", or other locations which are not authorized places of
detention. In other cases prisoners are held secretly in official places of detention, sometimes in separate
sections or buildings which are off limits to ordinary security forces personnel. All such practices of secret
detention must be stopped.

The requirement that prisoners must be held only in officially recognized places of detention is
established in the UN Declaration on Disappearances (Article 10) and the UN Principles on Extra-Legal,
Arbitrary and Summary Executions (principle 7). This requirement should be set forth in national laws.
Any infractions should be punished by appropriate sanctions.

Up-to-date lists of all officially recognized places of detention should be published in a form that is readily
accessible to lawyers and members of the public.

14. Registers of prisoners

"Up-to-date registers of all prisoners should be maintained in every place of detention
and centrally.”
- Amnesty International 14-Point Program for the Prevention of "Disappearances”

Accurate record-keeping is an essential element of the proper administration of prisons and other places
of detention. Official records establish where prisoners are held and who is responsible for them. The
existence of official records that are open to review helps to protect prisoners from "disappearing” or
being mistreated. If prisoners are missing, official records may help to trace them and to determine who
was responsible for their custody.



Registers of prisoners should be kept in all places of detention including prisons, police stations and
military bases. They should be kept in the permanent, tamper-proof form of a bound book with numbered
pages. Information to be entered in them should include the following:

e the name and identity of each person detained;

e the reasons for his or her arrest or detention;

e the names and identities of the officials who arrested the prisoner or brought him or her in;

e the date and time of the arrest and of the taking of the arrested person to a place of detention;

e the time of the prisoner's first appearance before a judicial authority;

e precise information concerning the place of custody;

e the date, time and circumstances of the prisoner's release or transfer to another place of detention.

The maintenance of records on the admission and release of prisoners is required as an international
standard for the administration of places of detention under the UN Standard Minimum Rules as well as
the UN Body of Principles.”**"" The UN Declaration on Disappearances (Article 10) also provides that
registers of all prisoners should be maintained in all places of detention, and it calls for centralized
registers as well. It states that the information in these registers must be made available to relatives,
lawyers and others.

The requirement of keeping accurate and complete records and making the information available in

conformity with UN standards should be incorporated in national laws and regulations. Any breach of
these requirements should be punished by appropriate sanctions.

15. Bringing prisoners before a judicial authority

All prisoners should be brought before a judicial authority without delay after being
taken into custody.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

All prisoners should be brought before a judicial authority in person as a matter of routine whether or not a
writ of habeas corpus or similar order has been issued. This is a means of ensuring that all detentions
are legal and not arbitrary. It is a safeguard against torture: a judge can see if there are any noticeable
signs of ill-treatment and can hear any allegations by the prisoner. It is a means of providing independent
supervision of detention through judicial control, removing the absolute power which the officials holding a
prisoner might otherwise be able to wield.

The requirement of bringing anyone arrested or detained on a criminal charge promptly before a judicial
authority is established in the International Covenant on Civil and Political Rights (Article 9 (3)). In the UN
Declaration on Disappearances (Article 10) the requirement is extended to cover all persons deprived of

liberty, whether or not they have been arrested or detained on a criminal charge. "1

The word "promptly" is used in the International Covenant and the Declaration on Disappearances.
Amnesty International uses the term "without delay" to emphasize that each prisoner should be brought
before a judicial authority as soon as possible. Any delay can be an opportunity for a prisoner to be
tortured or killed.



16. Access to prisoners

Relatives, lawyers and doctors should have prompt and regular access to prisoners.
- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

Access to prisoners is a key safeguard against "disappearance”, extrajudicial execution and torture.
Alongside the measures described earlier, it helps to break down the conditions of isolation in which
abuses are committed. By visiting prisoners, relatives and others concerned about their well-being can
see where they are held, and in what condition, so as to be able to intervene on their behalf if they are
being ill-treated. Once a prisoner is seen by concerned people from outside, there is less chance that he
or she will "disappear" or be killed.

The right of access to prisoners has been recognized in international human rights instruments. Principle
19 of the Body of Principles states: "A detained or imprisoned person shall have the right to be visited

by ... in particular, members of his family...". Rules 37 and 92 of the Standard Minimum Rules recognize
the right of prisoners to receive visits from their family and friends. Rules 37 and 92 apply to all
categories of prisoners including people imprisoned without charge.

To ensure that visits are an effective safeguard, the following points should be observed:

e Relatives and others should be able to visit a prisoner promptly after he or she is taken into custody,
and preferably as soon as possible. This is important because it is often in the first hours or days of
detention that prisoners are at greatest risk of being tortured, made to "disappear", or killed.™**"*

e They should be able to make further visits regularly, and preferably whenever they request, to verify
the prisoner's continued well-being.“**

e Not only relatives, but lawyers and independent doctors should be able to visit: lawyers, to ensure
that a prisoner's rights are respected and to help prepare the prisoner's defence; doctors, to ascertain that
the prisoner is healthy and not suffering from torture or ill-treatment. '

e Prisoners should be able to speak to visitors without having their conversations listened to or recorded.
In particular, prisoners should be able to communicate in full confidentiality with their lawyers. i |f
guards are listening, a prisoner is likely to be impeded from disclosing that he or she has been ill-treated
or giving information on the ill-treatment, "disappearance" or execution of other prisoners.
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e Prisoners should also be able to correspond regularly with their families and friends.

17. Visits of inspection

There should be regular, independent, unannounced and unrestricted visits of
inspection to all places of detention.

- From Amnesty International's 14-Point Program for the Prevention of
"Disappearances" and Extrajudicial Executions

Visits of inspection are a valuable means of checking the condition of prisoners and ascertaining that
places of detention are being run properly. They are an important safeguard against torture,
"disappearance" and extrajudicial execution.



National systems of prison inspection exist in a number of countries, while internationally the ICRC has
visited prisoners of war and civilian detainees in armed conflicts and situations of internal disturbance and
tension. The practice of visits of inspection has now been accepted by the UN as a requirement for the
protection of human rights. Principle 29 of the Body of Principles provides that places of detention must
be visited regularly by "qualified and experienced persons". These persons should be appointed by, and
responsible to, an authority "distinct from the authority directly in charge" of administration of the place of
detention.”™" More specifically, the UN Principles on Extra-Legal, Arbitrary and Summary Executions
(principle 7) provide for visits of inspection, including unannounced visits, as a safeguard against
extrajudicial executions.

In order to be effective in preventing "disappearances" and extrajudicial executions, a system of visits of
inspection should meet several conditions.

e The inspectors must be independent of the authorities in charge of the place of detention.

e They must be able to visit all places of detention, including police stations and military camps as well as
ordinary prisons.

e They must be able to make unannounced visits.
e They must have access to all detainees and be able to interview them freely and without witnesses.

e They must be able to make return visits whenever they wish. Often a single visit has little positive effect
in the long run and is not enough to develop a program of protection.

e As a safeguard against subsequent "disappearances", they must be able to draw up a list of prisoners
based on the relevant official records and other information they have gathered.

e Where necessary, they should be able to receive information rapidly from the authorities on all transfers
of prisoners.

e They should be able to contact and be contacted by relatives of the "disappeared" without fear of
reprisals against the relatives. Such contacts may yield information which they can compare with what
they learn from other prisoners.

e They must be able to make recommendations to the authorities concerning the treatment of
prisoners.“*¥

18. Other safeguards during detention

Other safeguards established under international human rights instruments also help to protect prisoners
from the risk of "disappearance" or extrajudicial execution. Among the most important are:

e The prohibition of torture and other cruel, inhuman and degrading treatment. This prohibition must be
strictly enforced.

e Prisoners should be promptly told of their rights, including the right to lodge complaints about their
treatment. ™"

e Prisoners and their lawyers should be promptly informed of any order of detention and the reasons for

it. CXXXVil



e The treatment of prisoners should conform to the standards laid down in the UN Standard Minimum
Rules.

19. Safeguards at release

"Prisoners should be released in a way that allows reliable verification of their release
and ensures their safety.”
- Amnesty International 14-Point Program for the Prevention of "Disappearances”

Officials involved in a "disappearance" sometimes try to cover it up by falsely claiming that the victim has
been released. To prevent this happening, governments should institute safeguards for the proper
release of prisoners, as established in Article 11 of the UN Declaration on Disappearances.

Elements of such safeguards should include the following:

e Prisoners should be handed over to, or released in the presence of, a person or organization that can
verify the prisoner's release and assure his or her safety. Normally this will be the prisoner's relatives, but
in some situations releases may be made to another person or organization acting to defend the
prisoner's vital interests, such as a local human rights organization. In some situations releases are
made under the auspices of the ICRC, who can then accompany the released person to a safe
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e A certificate of release should be issued in duplicate, signed by the releasing authority and the person to
whom release is made or who witnesses the release on behalf of the prisoner, with one copy kept by
each.

e Prisoners who "disappear" and are later released must be able to exercise their rights fully, including
the right to lodge official complaints about their treatment and the right to obtain compensation and
redress.

An example of a detailed set of safeguards for the release of prisoners is the Memorandum of Agreement
in the Philippines among the Philippines Commission on Human Rights, the Department of National
Defense, the Department of Interior and Local Government and the Department of Justice. The
memorandum was adopted in 1991 in response to information received by the UN Working Group on
Disappearances indicating that people supposedly released by the authorities had actually "disappeared".
The memorandum specified that all releases were to be witnessed by a relative, the prisoner's lawyer, a
representative of the Philippines Commission on Human Rights or any other person chosen by the
prisoner, and in addition by the local fiscal or prosecutor or a representative of the Commission on Human
Rights, "the parish priest, pastor, imam or religious leader, or by a well-known and respected member of
the community". Releases were to be documented: "All releases must be evidenced by a document that
must state clearly the name of the detainee/accused/person taken into custody, the exact date and time of
his release, the printed name and signature of the person or persons receiving his living body indicating
relationship, if any, to the detainee/accused/person taken into custody, and the independent witness, and
the custodian, all of whom must sign over the printed names in the document, with specific designation of
their position, rank, unit or office, as the case may be."

The memorandum further established that "Where a detainee/accused/person taken into custody is
reportedly released from his custodians or captors in the manner not conforming to the foregoing
procedure, and such detainee/accused/person taken into custody thereafter disappears or is found dead,
the burden is on his custodians/captors to prove that the missing person was released safely, or that the
foregoing procedure for his release was in fact observed and duly withessed." It stated that failure to
observe the established procedures for release "shall make the warden, commander or unit head,
together with the custodians and captors or persons concerned" liable to administrative or penal



CXXXIX

sanctions.

20. Dissemination

The Declaration on Disappearances, the Principles on Extra-Legal, Arbitrary and Summary Executions
and other instruments for the protection of human rights adopted by the UN and regional inter-
governmental organizations need to be made known if they are to be effective. The dissemination of
human rights instruments involves several tasks:

e The full text of the instrument needs to be made available in the languages of different countries to
those people who will use it or should do so: to lawyers of victims of human rights violations, to
prosecutors and judges, to commanding officers in the security services, to officials in justice and defence
ministries. It should be readily available for anyone else who wishes to consult it.

e The principles contained in the instrument should be made widely known - to members of the security
forces, to victims of human rights violations and their families and to the general public as part of the task
of informing them about human rights.

e Dissemination is a form of communication, and communication is a two-way process. It is not enough
to hand out printed texts. Teaching, discussion, and other forms of communication must be included in a
program of dissemination so that people will come to understand the principles of human rights protection
and the reasons for them.

In adopting human rights instruments and in returning to the subject in later years, the UN has often
expressed the wish that these instruments should be disseminated. Thus in the resolution adopting the
Principles on Extra-Legal, Arbitrary and Summary Executions, the UN Economic and Social Council
recommended that the Principles "shall be brought to the attention of law enforcement and criminal justice
officials, military personnel, lawyers, members of the executive and legislative bodies of the Government
and the public in general", while the preambular paragraphs of the Declaration on Disappearances
contain a statement in which the UN General Assembly "(u)rges that all efforts be made so that this
Declaration becomes generally known and respected".

The UN has done some work to publicize information on human rights, but much more effort is needed to
distribute key information effectively to officials and the public.

e The UN has been conducting a World Public Information Campaign for Human Rights since 1988. A
series of free brochures on human rights issues has been produced in the UN Human Rights Fact Sheets
series as part of the Campaign. Two of the fact sheets, on "disappearances" and extrajudicial executions,
describe the corresponding UN mechanisms - the Working Group on Disappearances and the Special
Rapporteur on extrajudicial, summary or arbitrary executions. More effort is needed to ensure that the fact

sheets reach the people who need them.!

e Huge numbers of copies of the Universal Declaration of Human Rights in many languages have been
printed for free distribution. The International Covenant on Civil and Political Rights, the Code of Conduct
for Law Enforcement Officials and the Body of Principles are also available in free leaflets. Other key
instruments also should be issued as free leaflets.

e Other key resources such as the UN Manual on the Effective Prevention and Investigation of Extra-
legal, Arbitrary and Summary Executions need to be more widely available. Arrangements should be
made to distribute them in other languages in addition to the official UN languages.

e UN Information Centres are now located in the capitals of over 60 countries.™! These centres should
conduct programs to disseminate free copies of UN human rights instruments, including those cited



above. They should keep important UN documents on human rights and make them readily available for
public consultation. These include the annual reports of the Working Group on Disappearances and the
Special Rapporteur on extrajudicial, summary or arbitrary executions, the annual reports of the
Commission on Human Rights, the Sub-Commission on Prevention of Discrimination and Protection of
Minorities and the Human Rights Committee and the Resolutions and Decisions of the General Assembly
and the Economic and Social Council.

Even if all this is done, the UN will never have the capacity to disseminate human rights instruments in the
multitude of languages spoken around the world. Governments also should disseminate human rights
instruments and information as part of their responsibility for promoting human rights.

The importance of governmental action was recognized by the UN Commission on Human Rights in 1992
when it adopted a resolution stating that the Commission "(e)ncourages all Members States ... to accord
priority to the dissemination, in their respective national and local languages, of the Universal Declaration
of Human Rights, the International Covenants on Human Rights and other international instruments, and
to provide information and education on the practical ways in which the rights and freedoms enjoyed
under these instruments can be exercised" (emphases added). The resolution also recognized "the
valuable role that non-governmental organizations can play" in improving public knowledge about human

rights. i

21. Training

"As it is in the minds of people that human rights violations are conceived, it is in their minds, and hearts,
that consciousness about the inherent dignity of the human person must be instilled. Failing that, it will
be quite impossible to end disappearances for all time."

-UN Working Group on Enforced or Involuntary Disappearances ("Working Group on

Disappearances”)!ii

The prohibition of "disappearances” and extrajudicial executions should be reflected in
the training of members of the security forces and in the instructions issued to them.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

The knowledge that "disappearances" and extrajudicial executions are prohibited should be transmitted
during the formal training courses which all members of the security forces undergo. These courses differ
from country to country, but a few general points may be made.

e The training needs to reach all officials involved in arrest and custody, including police and prison
officers, all officials authorized to use lethal force, and all members of the armed forces.

e The notion of prevention of "disappearances" and extrajudicial executions needs to be related to the
positive goals of the security forces, including the promotion of human rights for everyone and the
protection in armed conflict of people not involved in hostilities.

e The training needs to inculcate knowledge of the standards of human rights and international
humanitarian law,”*" the conviction that it is necessary to respect these standards, and motivation to
uphold them. Motivation should be conveyed through leadership and the attitude of trainers and
supervisors.

e Practical applications need to be brought in. There should be exercises to show the trainee how the
prohibition of "disappearances" and extrajudicial executions should be respected in situations likely to
arise in the course of his or her duties.



e Training programs must include a long-term, comprehensive follow-up program with clear goals and
evaluation criteria to ensure that security force members incorporate the information learned into their
behaviour. Training programs should be continually revised and strengthened in light of such follow-up
and evaluation.

All members of the security forces need good training, but training alone will not prevent
"disappearances" and extrajudicial executions. The prohibition of "disappearances" and extrajudicial
executions must be reflected also in the general regulations and instructions issued to members of the
security forces concerning such matters as arrest procedures, treatment of people in detention, crowd
control and the use of force and firearms, in the orders issued in particular incidents, and in the words and
deeds of superior officers and superior authorities. And if prohibition is to be credible, all members of the
security forces must know that any official who becomes involved in the perpetration of a "disappearance”
or an extrajudicial execution will be punished.



Chapter 10. Investigation

1. The duty to investigate

"The State is obligated to investigate every situation involving a violation of the rights protected by the
[American] Convention [on Human Rights]. If the State apparatus acts in such a way that the violation
goes unpunished and the victim's full enjoyment of such rights is not restored as soon as possible, the
State has failed to comply with its duty to ensure the free and full exercise of those rights to the persons
within its jurisdiction."

- Inter-American Court of Human Rights, Veldsquez Rodriguez judgment™"

"Measures taken by Governments to open independent and impartial investigations with a view to
identifying and bringing to justice those responsible for human rights violations constitute one of the main
pillars of the effective protection of human rights. Consequently, a climate of impunity for human rights
violators contributes to a great extent to the persistence of - and sometimes even to an increase in -
human rights abuses in a number of countries. The Special Rapporteur has received many allegations
concerning breaches of the obligation to investigate violations of the right to life. On repeated occasions,
he has reminded the Governments concerned of this obligation..."

- UN Special Rapporteur on extrajudicial, summary or arbitrary executions™!"!

"The World Conference on Human Rights, welcoming the adoption by the General Assembly of the
Declaration on the Protection of All Persons from Enforced Disappearance, calls upon all States to take
effective legislative, administrative, judicial or other measures to prevent, terminate and punish acts of
enforced disappearances. The World Conference on Human Rights reaffirms that it is the duty of all
States, under any circumstances, to make investigations whenever there is reason to believe that an
enforced disappearance has taken place on a territory under their jurisdiction and, if allegations are
confirmed, to prosecute its perpetrators.”

-World Conference on Human Rights, Vienna Declaration and Programme of Action
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Governments should ensure that all complaints and reports of "disappearances” and
extrajudicial executions are investigated promptly, impartially and effectively by a body
which is independent of those allegedly responsible.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

Investigation is one of the keys to combating "disappearances" and extrajudicial executions. Successful
investigation will reveal facts that the perpetrators are trying to hide. These facts can help to save the
victims if they are still alive, and to enable victims' relatives to cope with the great problems they face.
These facts constitute evidence making it possible to hold those responsible for "disappearances" and
extrajudicial executions accountable for their actions and to bring them to justice.

When there are reports that a person has "disappeared" or been extrajudicially executed, Amnesty
International calls on the authorities to conduct an investigation. The conclusion of an effective
investigation, coupled with a clear public condemnation of "disappearances" and extrajudicial executions,
helps to show that the authorities are determined to put a stop to these human rights violations. If there is
no investigation or if an investigation is not properly done, there will be strong suspicions that the
authorities are already full aware of the details of the case, that they themselves have ordered or
acquiesced in a terrible crime, that they have decided to let the perpetrators get away with it and are
determined that the truth should be covered up.

The obligation of governments to conduct prompt, thorough and impartial investigations into suspected
"disappearances" and extrajudicial executions is established in UN human rights instruments, notably the
Declaration on Disappearances (Article 13) and the Principles on Extra-Legal, Arbitrary and Summary



Executions (principles 9-17). These instruments also contain standards for how investigations should be
conducted. The standards in the latter instrument are especially detailed.

The standards of investigation set forth in the UN Principles on Extra-Legal, Arbitrary and Summary
Executions are supplemented by the UN Manual on the Effective Prevention and
Investigation of Extra-Legal, Arbitrary and Summary Executions.""' This Manual has

been welcomed by the UN Commission on Human Rights,c"lix and it is used by the UN Special
Rapporteur on extrajudicial, summary or arbitrary executions as a standard for assessing governmental
investigations. It is an invaluable tool for the investigation of extrajudicial executions in different countries.
Many of the measures recommended in this chapter are adapted from the UN Manual and the Mode/
Protocol for a Legal Investigation of Extra-legal, Arbitrary and Summary Executions ("Minnesota

Protocol") contained in it.c!

In many countries, valuable investigative work has been done by victims' relatives, local human rights
organizations, lawyers, journalists and other private people, often working against severe obstacles and
at great personal risk. "Unofficial" investigations such as these have brought key facts to light, setting in
motion official investigations, and providing a basis for action. These unofficial investigations are
discussed towards the end of the chapter.

Even when official investigations are held, the standards laid out in this chapter are unfortunately often
not met. Wishing to avoid accountability for their crimes, those responsible for "disappearances" and
extrajudicial executions will block investigations by means of techniques ranging from legal restrictions on
the investigative process to non-cooperation, harassment, intimidation, death threats, and further
"disappearances” and killings. The authorities responsible for ordering an investigation may have no
interest in seeing that the investigation reaches a satisfactory conclusion, or they may be under pressure
from the security forces and other powerful interests not to allow it to do so.

In the face of these obstacles, internationally recognized standards of investigation assume importance
as a yard-stick of governmental behaviour. The wilful failure to meet these standards adds to the
evidence of official acquiescence in the crimes.

As the UN Manual (page 14) states, "Non-compliance with the standards [for death investigations] can be
publicized and pressure brought against non-complying Governments, especially where extra-legal,
arbitrary and summary executions are believed to have occurred. If a Government refuses to establish
impartial inquest procedures in such cases, it might be inferred that the Government is hiding such
executions." The same inference can be drawn from a failure to investigate "disappearances”.

2. The impulse to investigate

Governments should ensure that an investigation is started whenever there is either an official complaint
or some other reliable report that a "disappearance" or an extrajudicial execution has been perpetrated.
Deaths in custody and deaths at the hands of the security forces should be automatically investigated.

e A relative or any other person who has reason to believe that a "disappearance" or an extrajudicial
execution has been committed should have the right to submit a complaint to an official body so that it

can be investigated.*!

e In order to avail themselves of this right, relatives and others affected need to know how and where to

submit complaints and must be able to do so without fear of reprisals."' The authorities should not
impose onerous conditions or procedures on victims' representatives who seek to make complaints.

e Even if no formal complaint has been made, an official investigation should be started if there are



reports of a possible "disappearance" or extrajudicial execution.l These can include reports in the news
media and reports from domestic or international human rights organizations. The obligation should
always be on the government to show that it needs no prompting to investigate even informal allegations
that members of its security services are responsible for "disappearances” or extrajudicial executions.

e All deaths in custody should be investigated, as should all cases where the authorities fail to account for
the fate and whereabouts of a person reported to be in custody. ™"

e There should be a system whereby all deaths resulting from the use of force or firearms by law
enforcement officials are reported to the judicial and administrative authorities responsible for review and
control of the services involved, in accordance with the UN Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials (principle 22). An investigation should be initiated whenever there
is reason to believe such deaths may have resulted from excessive use of force or may otherwise have
been unlawful.

e An investigation should similarly be initiated on the basis of reports of deaths caused by members of the
armed forces whenever there is reason to believe such deaths were unlawful.

The obligation to initiate official investigations is established in UN human rights instruments, as noted in
the first section of this chapter. This obligation should be set forth in national laws and regulations.

3. Objectives of an official investigation

The main objective of an official investigation is to establish the facts:
e Has a "disappearance" or an extrajudicial execution been perpetrated? If so, by whom?

e If a public official has committed a crime or breach of regulations, was he or she acting under orders or
with the acquiescence of other officials?

An investigation of a suspected "disappearance™ should, in particular,

e determine the whereabouts and fate of the supposed victim, establishing what happened to him or her
from the moment of arrest. Such an investigation should have the power to take the necessary measures
to protect the victim's life and safety.

An investigation of a possible extrajudicial execution should:
e identify the victim;

e determine the cause, manner, and time of death and the identity of the person or persons responsible.
(Determining the cause and manner of death involves establishing what brought about death; whether the
death was natural, accidental or deliberate; if the latter, whether it was a suicide or a homicide and, if a
homicide, whether or not it was in self-defence.)

An investigation which may lead to prosecution should collect evidence of any crimes or breaches of
regulations, including unlawful arrest or detention, torture or ill-treatment, and unlawful killing. The
investigation should recover and preserve any evidentiary material, identify witnesses, and obtain
statements from them. Those allegedly responsible for "disappearances" and extrajudicial executions
should be identified, arrested, and brought before a competent court.



4. Characteristics of the investigating body

The body carrying out an official investigation into possible "disappearances"” or extrajudicial executions
should have several characteristics.

e It should be independent of those allegedly responsible.

clv

e It should have the necessary powers and resources.

e Those carrying out the investigation and their staff should be professionally competent for the
required tasks.
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e They should be protected against intimidation and reprisals.

Often investigations are ineffective because the investigating body lacks these characteristics. lts
members may not be independent. They may lack the power to subpoena evidence or to compel
witnesses to testify. They may be bound by procedural constraints which prevent rapid or effective action.
They may be denied access to government installations and official records. They may be subjected to
murder, threats or other forms of pressure.

The need for independence applies both to the individual investigators and to the investigating body as
a whole. This body should be separate from any agency suspected of responsibility for the actions under
investigation. Its members and staff should not be associated with any person, governmental entity or
political party potentially implicated in the matter.

The investigating body should have the power to:

e respond immediately to complaints and reports of "disappearances" and extrajudicial executions;

e conduct on-site investigative visits, including the power to enter and search any place believed to be
connected to "disappearances” or extrajudicial executions, and conduct interviews in private;

e obtain and compel the production of all necessary physical evidence, including government records and
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medical records;
e compel the attendance and cooperation of witnesses, and ensure their protection;

e receive evidence from witnesses unable to attend in person, including witnesses located outside the
country.

The investigating body should have the resources needed to carry out its tasks, such as laboratory
facilities, clerical equipment such as typewriters and computers, and resources to travel and to hold
hearings. It should be able to use the services of legal counsel and experts in such fields as ballistics,
pathology and forensic science, including, where necessary, experts from other countries. It should have
adequate investigative, administrative and clerical staff.

5. Characteristics of the investigation

The investigation itself should have several characteristics.

e It should be impartial, not weighted in favour of the security services.



e It should be effective, obtaining and considering all relevant evidence and reaching conclusions that
are as firm as the evidence permits.

e |t should be prompt. Promptness is necessary to save the victims if possible, and to receive evidence
quickly. Undue delays will give rise to fears that the investigation is being blocked or evidence destroyed.

e The methods of investigation should be made public in advance and described in the report of the
investigation.

e Advance notices should be widely publicized inviting members of the public with relevant evidence
to submit it to the investigation. Relatives of the victim and anyone else who has relevant information
should have an opportunity to present it.

clix

e Relatives should have access to all information relevant to the investigation.

e Anyone called to give testimony should at the outset be informed of the subject and purpose of the
inquiry and of their right to legal counsel and other legal rights.

e There should be an opportunity for the effective questioning of witnesses.

e Complainants, witnesses, lawyers and others involved in the investigation should be protected from
intimidation and reprisals. Where there is a risk of intimidation or reprisals, the means for protecting
witnesses should be publicly announced in advance. Where necessary, these may include such
measures as keeping the identity of withesses confidential and using only such evidence as will not
present a risk of identifying the witness. Any ill-treatment, intimidation, reprisal or other interference with

the investigation should be appropriately punished.™

e Officials suspected of responsibility for the alleged "disappearance" or extrajudicial execution should be
suspended from active duty during the investigation, as a precaution against the possibility of their
perpetrating further such acts and to ensure the integrity of the investigation. They should be removed
from any position of control or power over relatives, witnesses and others involved in the investigation
while the investigation is in progress. These measures should be without prejudice to the outcome of the
investigation, to the careers of the officers concerned or to any eventual judgment regarding their

suspected involvement.™

e The report of the investigation, or at least the findings and recommendations, should be made public
as soon as the investigation is completed. It should state the evidence on which the findings and
recommendations are based.™"

e Once the report has been submitted, the government should respond promptly, stating publicly what
steps will be taken as a result.™ The findings should be acted on.

e An investigation into a suspected "disappearance" should not be cut short until the fate of the victim

is officially clarified.®™ If the victim has been killed, the killing should in turn be investigated and those
responsible should be brought to justice.

6. Investigative techniques

Many techniques are needed in investigating "disappearances" and extrajudicial executions. Thus, an
investigation into a reported "disappearance™ should:



e examine arrest records and records of detention in centres where the presumed victim may have been
held;

e collect and examine evidence from eyewitnesses and others, as well as material evidence on such
matters as the vehicles or equipment used in the arrest;

e interview officials involved in arrest and detention who may have had contact with the victim or other
knowledge of what happened;

e if there are fears that the victim has been killed, attempt to establish his or her fate by searching for
places where the body may have been disposed of, and by matching physical details of the prisoner
against information on unidentified bodies.

An investigation into a death in custody, a suspicious death at the hands of a public official, or other
possible extrajudicial execution should include:

e detailed expert examination of the scene of death;

e collection and examination of material evidence;

e ballistic examination of ammunition and firearms which may have been used in the killing;

e autopsy of the body of the person killed;

e interviews with witnesses and others having knowledge of the death or the surrounding circumstances;

e examination of any order or authorization for the use of force resulting in a killing.

7. Autopsy

An autopsy is a key technique in the investigation of possible extrajudicial executions. An autopsy can
help to establish the identity of the victim. In conjunction with examination of the presumed scene of
death, it can help to determine the time, place, cause and manner of death. If the victim was unlawfully
killed, the evidence obtained through autopsy can help in bringing the Killers to justice.

The UN Principles on Extra-Legal, Arbitrary and Summary Executions have established that in all
suspected cases of extrajudicial executions, "(t)he body of the deceased person shall not be disposed of
until an adequate autopsy is conducted by a physician..." (principle 12).
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An official autopsy in cases of possible extrajudicial executions should have several characteristics.

e The person conducting the autopsy should, if possible, be an expert in forensic pathology. He or she
should be professionally competent, impartial, and independent of those allegedly responsible for the
death.

e The person conducting the autopsy should have the necessary facilities and resources. He or she
should have access to all investigative data, to the place where the body was discovered and to the place
where death is thought to have occurred. The body should be available to those conducting the autopsy
for enough time to enable a thorough investigation to be carried out.

e The autopsy report should describe all injuries, including any evidence of torture. A copy of the report
should be made available immediately to the victim's relatives or their legal representative.



e Relatives of the victim should be entitled to appoint their own doctor to carry out or be present at an
autopsy.

e The body should be returned to the deceased person's family or relatives when the autopsy has been
completed.

A Model Autopsy Protocol is included in the UN Manual on the Effective Prevention and
Investigation of Extra-Legal, Arbitrary and Summary Executions. The protocol covers such matters as the
investigation of the scene of death, external and internal examination of the body, X-ray examination,
photography, and storage of material evidence, as well as specialized analyses which should be carried
out, such as tests for poisonous substances and histological studies of tissues. It can be used by forensic
pathologists and other doctors in conducting autopsies, by governments in establishing proper autopsy
procedures, and by non-specialists as a standard for evaluating the thoroughness of official autopsies. As
stated in the introduction to the protocol, its use "will permit early and final resolution of potentially
controversial cases and will thwart the speculation and innuendo that are fuelled by unanswered, partially
answered or poorly answered questions in the investigation of an apparently suspicious death."

In 1993 the UN Commission on Human Rights decided to invite states "to take measures to intr_oduce into
their rules and practices" the international standards set forth in the Model Autopsy Protocol. "

8. The role of forensic anthropology

Relatives and friends often spend years searching for the "disappeared". Sometimes their inquiries lead
them to suspect that the victim has been killed and buried in a certain place. Sometimes secret burials
come to light: bodies are found, but there is no record of their identity. By scientifically examining
unidentified human remains and comparing them with information on prisoners who have "disappeared",
forensic anthropology can help to establish the identity of the dead and thence the fate of the
"disappeared".

Forensic anthropology is the study of medico-legal questions relating to a deceased person through the
examination of his or her skeletal remains, aiming among other things at determining the person's identity
and the manner and cause of death. The application of this technique of criminal investigation in a
human rights context is one of the most important developments of the past decade in clarifying the fate
of the "disappeared". It is valuable also in the investigation of extrajudicial executions.

Forensic anthropology was first used systematically in the investigation of "disappearances" in Argentina,
where unidentified human remains were being found in mass graves. Early initiatives by Argentinian
investigators in 1983 had resulted in the virtual destruction of evidence from opened graves due to lack of
investigative skills of those carrying out the exhumations. In June 1984 forensic specialists from the
American Association for the Advancement of Science held seminars in several Argentinian cities, and
one of their members, Dr Clyde C. Snow, supervised on-site investigations and training of local
professionals. As a result of their work with Dr Snow, a number of young doctors, anthropologists and
students formed the Equipo Argentino de Antropologia Forense (EAAF), Argentine Forensic Anthropology

Team, in 1984 cxvii

Since its formation the EAAF has scientifically recovered and analyzed more than 500 bodies of victims
from both single and mass graves in Argentina, of whom at least 150 have been identified beyond
reasonable doubt. The team has also helped to train investigators in Brazil, Chile, El Salvador, Venezuela
and the Philippines, and its members have taken part in investigations in Uruguay, Colombia, Panama,
Guatemala, Iraqi Kurdistan, Romania, Ethiopia and the former Yugoslavia.”*"! The investigations have
proved useful not only for the purpose of providing evidence for the courts, on the basis of which many of
those responsible have been charged with murder in several countries, but also for the relatives of the
victims, who were thus finally able to know the fate of their loved ones.



A 1993 UN report described three tasks performed by forensic scientists in investigating human remains
in unmarked graves and other places:

"First, they conduct interviews and review documents to ascertain the location of the burial sites and the
victims whose remains were probably buried in those sites. Scientists interview the people who live in the
locality, sometimes grave-diggers who have been hired to bury the bodies, or civilians who may have
heard rumours that a certain area is used as a burial site or who can provide information on other details
leading to the identification of the victims. They also review documents, sometimes official records, which
indicate where the bodies of certain individuals may have been interred...

"Second, they conduct the exhumation in the appropriate scientific manner in order to be able to obtain
the optimal amount of information. Because information from both the remains themselves and from the
spatial features of the graves is useful, it is crucial that both be preserved and documented carefully.
Hence, archaeological techniques much like those used in excavating prehistoric sites are used. The
graves are marked so that the exact coordinates of where each item is uncovered can be identified. The
soil and dirt are removed in such a manner as to ensure that no piece of evidence, however minute (e.g.,
teeth, bullets, etc.), will be missed. More important, the remains are exhumed with the care and
deliberation that will ensure the least amount of damage and alteration to the surface and placement of
the remains. Failure to employ the proper method of exhumation can lead to the destruction of the
evidence...

"Third, they examine the remains to determine the cause and manner of death, and attempt to establish
the identity of the victim. Forensic experts analyze the skeletal remains to determine the physical
characteristics of the victim, together with the cause, manner, time and place of death with a view to
ascertaining the victim's identity. In doing so, they use techniques in pathology, odontology, radiology, etc.
For instance, teeth and skeletal X-rays are taken to identify the victim. Also, anthropological studies may
be undertaken to determine the skeleton's age at death, sex, race, stature and handedness. The results
are then compared to the antemortem characteristics of the deceased. Forensic anthropologists can also

distinguish various types of trauma to the bone which help determine the manner and cause of death."*™

The experience accumulated by forensic investigators since 1984 has yielded many lessons, including
the following:

e When a grave containing the remains of unknown people is discovered, everything should be left in
place and protected from disturbance until it can be excavated using sound archaeological techniques.
Excavation by untrained people can destroy evidence which, once lost, can never be recovered.

e Careful records of investigations should be kept. The remains should be photographed and their
location recorded before they are removed for laboratory examination.

e The identity of the person is established by comparing the remains with information supplied by
relatives, including medical and dental records. For example, if the person had a deformity or an old
injury, this will often be evident in the skeletal remains. Items such as clothing or jewelry found in the
grave can also help to establish the victim's identity.

e Investigators may need to deal with a host of practical problems, including securing the cooperation of
local authorities; overcoming official hostility and obstruction; and finding the necessary equipment,
personnel and laboratory facilities. Sometimes the personal security of the investigators must be
protected.

e Special care and sympathy are needed for dealing with victims' relatives, whose experience is acutely
painful. ™ The investigators may need to arrange for appropriate counselling and - on occasion -
psychiatric care. They will need to establish an ethically acceptable basis for their work in relation to the
relatives' wishes. (As a matter of principle, the EAAF does not investigate the fate of a "disappeared”



person if this is opposed by the victim's relatives.)

The UN has recently taken steps to facilitate international cooperation in the forensic investigation of
human rights violations. In 1992 the UN Commission on Human Rights decided "that it would be
desirable to create, under United Nations auspices, a standing team of forensic experts and experts in
other relevant disciplines, to be enrolled on a voluntary basis worldwide, who could be requested by the
Governments concerned, through the Secretary-General, to assist, on the basis of professional objectivity
and in a humanitarian spirit, in the exhumation and identification of probable victims of human rights
violations or in the training of local teams for the same purpose”.“** In 1993 the Commission decided to
ask the UN Secretary-General to compile a list of forensic experts who could be asked to give their
services.”™ However, there had been little progress in establishing such a team or list at the time of
writing of this report.

A useful description of procedures for forensic anthropological investigation may be found in the Model
Protocol for Disinterment and Analysis of Skeletal Remains, contained in the UN Manual on the Effective
Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions.

9. Commissions of inquiry and national human rights
commissions

Amnesty International often recommends that a government should establish a commission of
inquiry into human rights violations. Commissions of inquiry should be established when normal

procedures for official investigations are not working effectively, or where there is a pattern of human
rights violations which is not being tackled effectively on a case-by-case basis.

A commission of inquiry should have all the attributes, powers and resources of an official investigation as
described above, but its scope should be broader. Its mandate should include:

e investigating patterns of alleged "disappearances" and extrajudicial executions as well as individual
cases;

e making recommendations for the criminal prosecution of those responsible;

e considering the institutional changes needed to prevent further "disappearances” and unlawful killings,
including legal changes, changes in administrative practice and procedures, recruitment, training and
accountability of personnel;

e considering means of providing adequate compensation and redress to victims and their families.

The mandate should be formulated in such a way that it does not prevent the commission from examining
other matters which appear during the inquiry to be material to the issues under investigation.

The work of a commission of inquiry should be publicized so that its findings will have a positive impact.

The need to set up commissions of inquiry into suspected extrajudicial executions in cases where
established investigative procedures are inadequate is set forth in the UN Principles on Extra-Legal,
Arbitrary and Summary Executions (principle 11). Detailed standards for commissions of inquiry are
contained in the Minnesota Protocol, cited above.

In recent years a number of governments have established national human rights commissions.
Such commissions often have investigative powers, but their role is usually broader than that of a
commission of inquiry. They may, for example, be charged with reporting on human rights generally and



advising the government on human rights matters.

Amnesty International has prepared a series of standards for the establishment and functioning of

national human rights commissions.®™i Such commissions can play an important role in strengthening
the protection of human rights, but they can never replace, nor should they diminish, the safeguards and
remedies inherent in comprehensive and effective legal structures enforced by an independent judiciary.

In March 1992 the UN Commission on Human Rights endorsed a set of Principles relating to the status of

national institutions.”™" This instrument contains detailed standards for the responsibilities, composition
and methods of operation of national institutions to promote and perfect human rights. In Amnesty
International's view, the Principles should be used as basic minimum guidelines for the establishment of
national human rights commissions.

10. Investigations by relatives and human rights
defenders

Despite the detailed standards adopted by the UN for the official investigation of suspected
"disappearances" and extrajudicial executions, there is often no guarantee that they will be followed, or
even that there will be any investigation at all. It is for this reason that investigations by relatives, human
rights organizations and others are so important.

Domestic human rights organizations in many parts of the world have worked courageously to document
cases of "disappearances" and extrajudicial executions in their countries. Not only organizations, but
individual journalists, lawyers, and relatives of victims have done valuable investigative work. They have
exposed official involvement in individual incidents and patterns of "disappearances” and killings, leading
to remedial action. The evidence compiled locally has enabled international human rights organizations
and the UN to take action. Often this evidence has been crucial in later official investigations. Such
"unofficial" investigations and the procedures developed through them have become vital components of
the effort to combat human rights violations nationally and internationally.

Many techniques, often ingenious, have been used in unofficial investigations. There is no single way, but
certain minimal kinds of information and evidence should be sought as soon as possible. The aim is to
provide as complete a picture of the case as possible.

When a person "disappears", relatives and human rights organizations should immediately try to compile

a record of the facts. As part of this process they should obtain personal identity documents, dental
records and copies of fingerprints. These precious records often disappear in the course of investigation.

A documented case of a "disappearance” should contain:
e the full name of a missing person, with a photograph if available;

e other information through which the missing person's identity may be established, such as physical
characteristics or the clothing worn when the person was last seen;

e the date (day, month and year) and time when the person was arrested, abducted or last seen;
e the place where the person was arrested, abducted or last seen;
e names and details of any witnesses to the arrest or abduction;

e information on the identity of the parties believed to have carried out the arrest or abduction or to hold
the person in unacknowledged detention, including physical characteristics, clothing and vehicles used,



as well as descriptions of others present at the scene, including uniformed security force personnel;
e an indication of whether the arrest or detention has been denied by the authorities;

e information on the action taken by relatives or others to locate the missing person, such as inquiries
with the authorities or habeas corpus petitions, including sworn statements by any witnesses and copies

of any written communications sent to officials or official bodies. ™"
e copies of any newspaper reports on the incident.
A documented case of a suspected extrajudicial execution should contain, as a minimum:

e the full name of the victim, or if the victim's identity is not known, a physical description in as much
detail as possible, with a photograph if available, as well as other information through which the victim's
identity may be established, such as clothing or jewelry worn;

e a record of the sequence and location of events, including the attack and the moment of death. Times
should be specified as precisely as possible. The record should indicate how the attack was carried out
(if known) and the probable cause of death;

e information on the identity of the person or people believed to have carried out the attack including
physical characteristics, clothing and vehicles used, as well as descriptions of others present at the
scene;

e names and details of any witnesses to the incident;

e any other evidence indicating that the victim was unlawfully and deliberately killed by a public official, on
official orders or with official acquiescence.

If possible, written reports of "disappearances" and killings should be supplemented by photographs of
the actual events or of the scene of the events. Dead bodies also should be photographed for purposes
of forensic investigation. Photographs should preferably be in colour, as colour photography records
details which do not show up in black-and-white photographs. A ruler should be placed alongside bodies
or objects when they are being photographed so as to give an indication of scale.

Tools for recording and reporting cases of "disappearances" and suspected extrajudicial executions

include the questionnaires prepared by the UN Working Group on Disappearances and international,
regional and national organizations such as Amnesty International and the Federacién Latinoamericana
de Asociaciones de Familiares de Detenidos-Desaparecidos (FEDEFAM), Latin American Federation of

Associations of Families of the “Disappeared".CIXXVi

The investigation of a "disappearance” or a suspected extrajudicial execution does not stop here.
Organizations and individuals working to resolve these cases should continue to collect information.

Continuing investigation involves:

e keeping a file on each case, including any published or official information, including court documents
and other legal papers such as sworn statements;

e continuing to make inquiries about the whereabouts and fate of the "disappeared”. Notes should be
kept on all inquiries and the responses to them;

e placing advertisements in local and national newspapers, and asking radio and television stations to
broadcast details of the "disappeared”, asking for information and urging witnesses to come forward;

e searching for the "disappeared" in prisons, other places of detention, hospitals and morgues;



e interviewing people released from places of detention where a "disappeared" person is believed to have
been held;

e pressing for official investigation by the courts or other competent official bodies, and pressing for
investigations already started to be conducted effectively;

e responding quickly to any new evidence that becomes available by recording it, pursuing any leads, and
seeking to ensure that it is not destroyed by officials or others implicated in the case;

e if unidentified bodies are discovered, ensuring that they are examined by forensic experts. (If mass
graves are discovered, it is imperative to prevent their being disturbed until they can be examined by a
person qualified in the techniques of forensic anthropology, so as not to destroy important evidence);

e arranging for expert assistance where forensic investigation or other specialized techniques are
needed;

e tfransmitting information to UN bodies which take action on cases of "disappearances" and suspected
extrajudicial executions (see Chapter 12).

11. Piecing together a pattern

Clear evidence of official responsibility for an abduction or a killing is often hard to come by. But if the
known details of different cases are examined side by side, common patterns often emerge. These
patterns may suggest that the official security apparatus or some part of it is engaging in a systematic
practice of "disappearance" or extrajudicial execution. If new cases conforming to the pattern arise, there
will be a presumption that these cases were the product of the same practice.

Human rights organizations compiling cases of "disappearances” and extrajudicial executions have
learned to look for possible indicators of governmental responsibility. They include the following.“**"!

Information about the victims may suggest that the authorities have selected them for
"disappearance" or assassination. The investigator might ask:

e Is there reason to believe that the victim is perceived by the authorities as an enemy, or is the victim a

relative of someone wanted by the authorities? Was the victim active politically? Could his or her work,

study, or other activity have been deemed subversive or illegal? Did the victim belong to an organization
which had been the object of repression or criticism by the government? Had he or she witnessed other
human rights violations?

e Had the victim previously been detained? Can this previous detention be connected with the victim
"disappearing" or being killed?

e Had the victim been threatened publicly or privately by the authorities? Had he or she been identified in
published "death lists" or broadcast threats and branded as a subversive, a traitor or a public enemy?

e Had he or she been under official surveillance? Had his or her home been raided?
e Did the authorities later release information identifying the victim as a criminal or a subversive, implying

that the "disappearance” or killing was justified? Did they vilify the victim's family or criticize those who
sought to investigate the case?

Information on the methods and circumstances of abductions and killings suggestive of official



involvement:

e Did the perpetrators use equipment normally associated with the security forces, such as walkie-talkies
or particular types of vehicles or firearms? If unmarked vehicles were used, were they able to pass
through security checkpoints unhindered?

e Did the perpetrators use the terminology of the security forces or refer to military or police ranks?
(Survivors have often said that subordinates addressed the leaders of those detaining or interrogating
them by their titles.)

e Are the cause and manner of death consistent with the known methods of the security services?

e Does the body suggest in any other way that the victim had been held in government custody? (In El

Salvador many victims of killings have been found with their hands bound behind their backs by their
thumbs, a traditional detention technique of the Salvadorean security forces. In other countries the
bodies of "death squad" victims show signs of having been handcuffed.)

e Can practices resulting in "disappearances" and killings be linked to procedures or tactics set forth in
military manuals, police force instructions or written orders?

e Do perpetrators appear to have access to official intelligence information on such matters as the
identification of suspects, where to find them and how to get at them? (Sometimes plainclothes hit
squads are found to carry photographs and surveillance information emanating from government security
services.)

e Do members of the regular, uniformed security forces cooperate or stand by passively while
"disappearances" and killings are perpetrated? For example, do "death squads" gain entry without
difficulty to guarded public buildings, perhaps by displaying official credentials? Do perpetrators openly
carry firearms without being challenged by ordinary security personnel?

Geographical concentrations of "disappearances” and killings which can be correlated
with governmental or administrative units or with the presence of particular sections of the security forces
or the assignment of certain military or police commanders to certain regions. (Two years after mass
"disappearances" and extrajudicial executions began in Peru in 1983, all known cases continued to be
reported from just 13 of the country's 144 provinces. These 13 adjoining provinces had been placed
under a state of emergency and military control shortly before the killings and "disappearances" began.
Later, as more provinces were placed under military control, "disappearances" and extrajudicial
executions began to be perpetrated there.)

Changes over time which can be correlated with acknowledged changes in official policy - for
example, increases in "disappearances" and killings in periods when military and police control is
increased, as in times of declared public emergency when extraordinary powers are assumed, or
decreases when the country is under international scrutiny following adverse publicity over human rights
violations.

Lack of governmental action to investigate "disappearances" and killings and bring the
perpetrators to justice. For example, do the police neglect to go promptly to the scene of abductions,
assassinations and bombings, fail to question witnesses or to seek material evidence, or refuse to pursue
named suspects? Can their reactions in cases where official involvement is suspected be contrasted with
their reaction in similar incidents involving opposition groups? Do they frustrate the legal process by
failing to appear in court?

Official condonation of "disappearances"” and killings. Do officials speak approvingly of these crimes
as examples of "social cleansing" or "fighting fire with fire", or by making statements such as that society



has a right to "defend itself"? Do they make statements vilifying the victims and glorifying the
perpetrators?

On an individual case, the presence of one or another of the above indicators constitutes circumstantial
evidence suggesting official involvement. Often this evidence is not conclusive, but the more evidence
there is, the stronger the case becomes. Moreover, among the many cases in which such circumstantial
evidence is present, there will often be a few in which there is incontrovertible evidence of state
responsibility for "disappearances" or murder.

When cases are examined together, a pattern may emerge of a systematic official practice of
"disappearance" or extrajudicial execution. By revealing the pattern, human rights organizations can
challenge official denials and break through governmental strategies for avoiding accountability. Well
documented information becomes a weapon in the fight against "disappearances" and extrajudicial
executions.



Chapter 11. Bringing the perpetrators to justice

1. The duty to bring those responsible to justice

Governments should ensure that those responsible for "disappearances” and
extrajudicial executions are brought to justice.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

Those responsible for "disappearances" and extrajudicial executions must be brought to justice. There
are several reasons why this is so:

e The application of sanctions for the commission of crimes is a normal function of criminal justice
systems throughout the world. The law sets forth sanctions corresponding to different crimes, and the
criminal justice apparatus devotes its resources to finding wrongdoers, bringing them to trial and
punishing them. If the criminal justice system fails to bring to justice people who have been responsible
for human rights violations including atrocious crimes, criminal justice is undermined and the notion of
justice, an important basis of the social order, is dangerously distorted.

e The impunity of public officials responsible for serious human rights violations undermines the rule of
law, the doctrine which holds that officials must not be above the law. Bringing such officials to justice is
necessary to restore the rule of law.

o If officials responsible for "disappearances" and extrajudicial executions are not prosecuted and
punished, they will remain free to repeat the crimes, and others may do likewise, believing they can
violate the law with impunity. Prosecution and punishment break the cycle of crime and impunity. It
protects the public from the culprits repeating their crimes and it helps to deter others from committing
similar crimes by raising the real threat that they, too, may be caught and punished.

The need to bring the perpetrators of "disappearances" and extrajudicial executions to justice has been
established as an obligation under UN human rights instruments. Provisions to that effect are contained
in the two leading instruments on "disappearances" and extrajudicial executions - the UN Declaration on
Disappearances (Article 14) and the UN Principles on Extra-Legal, Arbitrary and Summary Executions
(principle 18) - respectively.

This is the requirement, but the reality is different. The officials responsible for "disappearances" and
extrajudicial executions are so intent on preserving their impunity, and the repressive forces at their
command are so strong, that in practice they are very seldom brought to justice. Finding the means to
make this happen is one of the great challenges to be met in the effort to eradicate "disappearances" and
extrajudicial executions.

2. Overcoming impunity

"Perhaps the single most important factor contributing to the phenomenon of disappearances may be that
of impunity. The Working Group's experience over the past 10 years has confirmed the age-old adage
that impunity breeds contempt for the law. Perpetrators of human rights violations, whether civilian or
military, will become all the more brazen when they are not held to account before a court of law."

- UN Working Group on Enforced or Involuntary Disappearances ("Working Group on

Disappearances" )il

This statement by the UN Working Group on Disappearances applies equally to extrajudicial executions.



Impunity is both a contributing factor and a standard component of any governmental program of
"disappearances" or extrajudicial executions. The officials who plan and carry out the crimes will take
pains to ensure that the perpetrators are not caught and punished. Their efforts almost always succeed:
while investigations by human rights defenders and official bodies have documented many thousands of
"disappearances” and extrajudicial executions, very few of the people responsible have ever been
brought to justice.

Literally, impunity means exemption from punishment. More broadly, the term conveys a sense of
wrongdoers escaping justice or any serious form of accountability for their deeds. Impunity can arise at
any stage before, during or after the judicial process: in not investigating the crimes; in not bringing the
suspected culprits to trial; in not reaching a verdict or convicting them, despite the existence of convincing
evidence which would establish their guilt beyond a reasonable doubt; in not sentencing those convicted,
or sentencing them to derisory punishments out of all proportion to the gravity of their crimes; in not

enforcing sentences. X

It is convenient to distinguish two types of impunity according to the sources which give rise to it. They
may be called legal and practical (or "de facto") impunity.**

e Legal impunity arises from laws, decrees, or other official measures providing that certain officials,
classes of officials, or others carrying out official duties will not be brought to justice. Some of these
preclude prosecution; they include the many indemnity, immunity or amnesty laws in force in different
countries.®™ Often these are enacted during states of emergency or other situations where
governments claim there is a special threat to law and order; they have also been enacted to avoid
bringing prosecutions for acts committed under a previous government, ostensibly to promote national
reconciliation. Other measures such as pardons ensure that officials convicted of involvement in
"disappearances" and political killings will not be punished. Justice may be blocked also by placing
human rights cases under the jurisdiction of military courts which lack independence and impartiality.

e Practical impunity stems from weaknesses in the judicial system and from actions of officials which
hinder or obstruct the course of justice. In some countries, for example, the judiciary is weak, corrupt, or
lacking in independence. Where the judiciary is independent, impunity may come from the institutional
resistance of the security forces to judicial proceedings in cases involving the actions of security force
personnel in the line of duty. This resistance can take the form of refusal of security force personnel to
attend court hearings; falsification of evidence or refusal to provide it; failure to carry out arrests and other
court directives; intimidation of judges, lawyers and witnesses.

Legal impunity must be overcome by repealing those legal provisions which afford it, opposing the
passage of such provisions, and opposing the granting of pardons before the full facts are revealed in
judicial proceedings and criminal responsibility has been established. Practical impunity must be
overcome by combating and preventing the actions which give rise to it.

Ending impunity is fundamentally a matter of political will. Organizations working to stop
"disappearances" and extrajudicial executions must put pressure on governments to develop that will.

3. Characteristics of the judicial process

If the process of bringing those responsible for "disappearances" and extrajudicial executions to justice is
to have a satisfactory outcome, it must have certain characteristics. Many of these characteristics have
been included as standards in UN human rights instruments, notably the Basic Principles on the
Independence of the Judiciary, adopted in 1985.°®* |n particular, the judicial process should be
characterized by:

e Promptness. Undue delays can give the impression that nothing will be done, fostering a sense of



impunity. Delays in the judicial process can result in valuable evidence being destroyed or lost.
e Impartiality. The court must not be biased against the victims and their relatives, or against the accused. >

o Effectiveness. If the court fails to pursue evidence, or fails to convict the accused despite overwhelming evidence, the judicial process will be regarded
as ineffective and biased.

e Fairness to the accused. Trials must conform to international norms for a fair trial as laid down in international instruments, notably in Articles 9, 14 and
15 of the International Covenant on Civil and Political Rights.

e Openness. Trials should be open to the public, including families of the victims, families of the defendant, national and international trial observers and
the press. The date, time and place of court hearings should be made known publicly well in advance.

In addition to these characteristics:

e Trials should be held in the civilian courts. If special or military courts have jurisdiction over serious human rights violations where these are rife,
it is extremely unlikely that the perpetrators will be brought to trial, or - if brought to trial - that they will be convicted. Such courts often use truncated
procedures and lack the professional competence and independence of the regular civilian courts. Military courts tend to lack independence and impartiality
because they are under the military command structure - often the same structure which is suspected of carrying out human rights violations. <
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e Prosecutors should be diligent in the exercise of their functions.
e Victims and their families should be able to be represented at trials to protect their interests, without prejudicing the rights of the accused.

e The courts must be given the necessary resources to carry out their work. ™ The most highly qualified and independent judge cannot function
effectively if he or she lacks the necessary material resources, such as clerical assistance, a telephone, or transport to visit key places where this is essential
for the trial.

e The sentences imposed should be commensurate with the gravity of the crimes. Trivial sanctions imposed for serious crimes can contribute to a
continuing atmosphere of impunity and bring the judiciary into disrepute. (The death penalty, however, should never be used. Amnesty International holds
that the death penalty violates the right to life and is the ultimate cruel, inhuman and degrading punishment.)

Apart from sentences imposed by the courts for violations of the law, administrative sanctions should also be imposed for violations of administrative
regulations.



4. Independence of the judiciary

"The independence of the judiciary shall be guaranteed by the State and enshrined in the Constitution or the law of the country. It is the duty of all
governmental and other institutions to respect and observe the independence of the judiciary."”
- UN Basic Principles on the Independence of the Judiciary, principle 1

An independent judiciary is one of the key institutions for the protection of human rights. As human rights become codified in legal rules, the judiciary is a key
institution for ensuring that these rules are observed. The protection of human rights entails providing remedies for people whose rights have been denied: it
is through the courts that such remedies are exercised. An independent judiciary can help to counteract the illegal and abusive actions of other branches of
government resulting in human rights violations.

It is because of its importance as a defender of human rights that the institution of the judiciary is so often attacked when human rights are being flagrantly
violated. A governmental program of "disappearances" and extrajudicial executions is almost always accompanied by efforts to weaken the judiciary and
undermine its independence.

The need for an independent judiciary is recognized in the leading UN human rights instruments.™*"i! |ts importance has come under increased discussion
in recent years. One of the first outcomes of these discussions was the adoption of the Basic Principles on the Independence of the Judiciary in
1985. lts provisions include the following:

"The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences,
inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason." (principle 2)

"There shall not be any inappropriate or unwarranted interference with the judicial process, nor shall judicial decisions by the courts be subject to revision.
This principle is without prejudice to judicial review or to mitigation or commutation by competent authorities of sentences imposed by the judiciary, in
accordance with the law." (principle 4)

"Persons selected for judicial office shall be individuals of integrity and ability with appropriate training or qualifications in law. Any method of judicial selection
shall safeguard against judicial appointments for improper motives. ..." (principle 10)

5. Establishing the full scope of liability to prosecution: universal jurisdiction; no
statute of limitations; liability of superior authorities; no defence of superior orders

Governments should ensure that those responsible for "disappearances” and
extrajudicial executions are brought to justice wherever such people happen to be,



wherever the crime was committed, whatever the nationality of the perpetrators or
victims and no matter how much time has elapsed since the commission of the crime.
Officials with chain-of-command responsibility who order or tolerate "disappearances”
and extrajudicial executions by those under their command should be held criminally
responsible for these acts.

An order from a superior officer or a public authority must never be invoked as a
Justification for taking part in a "disappearance" or an extrajudicial execution.

- From Amnesty International's 14-Point Programs for the Prevention of
"Disappearances" and Extrajudicial Executions

"Disappearances" and extrajudicial executions are crimes of such supreme seriousness that the limitations on prosecution which often apply to other crimes
should be removed. Liability to prosecution should be extended fully over space, over time, and over the full range of people responsible - from those who
planned, ordered or acquiesced in the crimes to those who carried them out.

Four legal concepts correspond to these respective extensions of liability. These concepts are derived from principles of international law relating to war
crimes and crimes against humanity (see Chapter 8, section 5).

e Universality of jurisdiction (extension over space). According to this concept, states other than those where the crime was committed must establish
jurisdiction over the crime. If a person allegedly responsible for a "disappearance” or an extrajudicial execution is outside the country where the crime was
committed, the authorities must take the person into custody and either extradite the person to another country where he or she can be tried (either the
country where the crime was committed or another country where the authorities wish to bring the person to trial), or bring the person to trial themselves. This
principle must apply regardless of the nationality of the accused person or of the victim. (However, in accordance with international human rights standards,
as discussed in Chapter 14, a person should not be extradited to another country where he or she risks becoming a victim of torture, "disappearance", or
extrajudicial execution. In such cases the authorities should take steps to bring the alleged offender to trial in their own courts. In line with its unconditional
opposition to the death penalty, Amnesty International also opposes the forcible return of a person to a country where he or she faces the death penalty.)

¢ No statute of limitations (extension over time). The law should provide that there is no time limit on the liability to prosecution of a person responsible
for a "disappearance" or an extrajudicial execution. There must be no provision that such a person is no longer subject to prosecution after a certain length of
time.

o Liability of superior authorities. The officials behind the crimes - those who planned them, gave the orders, and helped organize them - must be
liable to prosecution as well as the people who carried them out. This principle applies also to officials who tolerated or acquiesced in the crimes. These are
people who, by virtue of their office, knew or should have known that "disappearances" and extrajudicial executions were being perpetrated and did not try to
stop them even though it was within their power to do so.



o No defence of superior orders. This concept holds that a person who patrticipates in a "disappearance” or an extrajudicial execution may not escape
conviction by pleading that he or she was only following orders. It is related to the principle of the right and duty to disobey an order to participate in a
"disappearance" or an extrajudicial execution (see Chapter 9, section 5).

In recent years the four concepts have begun to be incorporated in UN instruments relating to "disappearances”, extrajudicial executions and other human
rights violations, as well as in the Statute of the International Tribunal on war crimes in the former Yugoslavia as adopted by the UN Security Council in 1993.

e Universal jurisdiction over extrajudicial executions is recognized as an obligation under the UN Principles on Extra-Legal, Arbitrary and Summary
Executions (principle 18). The UN Declaration on Disappearances says that all states should take "any lawful and appropriate action" to bring to justice "all
persons presumed responsible for an act of enforced disappearance, found to be within their jurisdiction or under their control" (Article 14).

e The UN Declaration on Disappearances (Article 17) provides that a "disappearance” shall be considered a continuing offence as long as the victim's fate
and whereabouts continue to be concealed and these facts remain unclarified. It says that the statute of limitations should be suspended as long as

remedies for "disappearances" are ineffective, and that such statutes of limitation, where they exist, shall be "substantial and commensurate with the extreme
seriousness of the offence”.

e The principle of liability of superior authorities who failed to prevent extrajudicial executions is recognized in the UN Principles on Extra-Legal,
Arbitrary and Summary Executions. Principle 19 states that "...Superiors, officers or other public officials may be held responsible for acts committed by
officials under their hierarchical authority if they had a reasonable opportunity to prevent such acts. ..."cPxili

e The UN Declaration on Disappearances (Article 6) and the UN Principles on Extra-Legal, Arbitrary and Summary Executions (principle 19) establish
respectively that a superior order may not be invoked as a justification for a "disappearance"” or an extrajudicial execution.“***X

It is important that both the people behind the crimes and those who carry them out should be brought to justice. Whether high or low in the official hierarchy,
these people have committed very serious crimes. If the immediate perpetrators are punished while those above them escape punishment, it will be an
injustice. If only higher officials are punished, lower officers will understand that the system protects them, giving a sense that they can continue to commit
"disappearances" and extrajudicial executions with impunity.

6. Establishing state responsibility: the Velasquez Rodriguez case

Not only must the individuals responsible for "disappearances" and extrajudicial executions be brought to justice: the state itself should be held responsible
for killings and "disappearances" which it ordered or in which it has acquiesced.

The Human Rights Committee set up under the International Covenant on Civil and Political Rights has found states responsible for violations of specific
human rights in several cases of "disappearances" and extrajudicial executions (see Chapter 12). However, the most far-reaching pronouncement to date of



the principle of state responsibility has been in the judgment of the Inter-American Court of Human Rights in the Velasquez Rodriguez case, delivered on
29 July 1988. In this judgment the Court found that the state of Honduras had violated its obligations to respect and ensure the rights of Angel Manfredo
Velasquez Rodriguez (Manfredo Velasquez), a Honduran student who "disappeared” in 1981. The principles affirmed by the Court should be seen to apply
equally to thousands of other cases of "disappearances" and extrajudicial executions around the world.

On 12 September 1981, between 4:30 and 5:00 pm, several heavily armed men in civilian clothes driving a white Ford vehicle without number plates
kidnapped Manfredo Velasquez from a parking lot in downtown Tegucigalpa, the capital of Honduras. In the Court's judgment, the kidnappers were
connected with the Honduran Armed Forces or under its direction. Subsequently there were "the same type of denials by his captors and the Armed Forces,
the same omissions of the latter and of the Government in investigating and revealing his whereabouts, and the same ineffectiveness of the courts" in
responding to habeas corpus petitions and criminal complaints as in other cases of what the Court called "the systematic practice of disappearances” in

Honduras, where some 100 to 150 people "disappeared" between 1981 and 1984.°*°

As a member of the Organization of American States, Honduras has been a party to the American Convention on Human Rights ("American Convention")
since 1977. "Disappearances” violate various provisions of the American Convention including Articles 4 (right to life), 5 (right to personal integrity) and 7
(right to personal liberty). As discussed in Chapter 12, two institutions established under the Convention are empowered to act on cases of human rights
violations: the Inter-American Commission on Human Rights will consider petitions from individuals and groups alleging violations of the Convention by a
state party, while the Inter-American Court of Human Rights can issue rulings on the interpretation and application of the Convention in cases submitted to it
by the Commission or a state party, if the state party concerned has made a declaration that it accepts as binding the jurisdiction of the Court. Honduras
made such a declaration in 1981.

In October 1981 the Inter-American Commission on Human Rights received a petition against the state of Honduras concerning the "disappearance" of
Manfredo Velasquez. After protracted consideration, the Commission asked the Court to determine whether Honduras had violated Articles 4, 5 and 7 of the
American Convention and to rule that the consequences be remedied and compensation paid to the injured party or parties.

In its judgment, the Inter-American Court decided to rely also on Article 1 (1) of the American Convention, wherein the states parties undertake to respect the
rights recognized in the Convention and to ensure the free and full exercise of those rights to all persons subject to their jurisdiction. The Court discussed
these two terms:

e Commenting on the obligation to respect human rights, the Court said that "...(t)he exercise of public authority has certain limits which derive from the fact
that human rights are inherent attributes of human dignity and are, therefore, superior to the power of the State." According to Article 1 (1), the Court wrote,
"...any exercise of public power that violates the rights recognized by the Convention is illegal. Whenever a State organ, official or public entity violates one of
those rights, this constitutes a failure of the duty to respect the rights and freedoms set forth in the Convention."

e The obligation to ensure human rights, in the Court's view, "...implies the duty of the States Parties fo organize the governmental apparatus and, in
general, all the structures through which public power is exercised, so that they are capable of juridically ensuring the free and full enjoyment of human rights.
As a consequence of this obligation, the States must prevent, investigate and punish any violation of the rights recognized by the Convention and, moreover,
if possible attempt to restore the right violated and provide compensation as warranted for damages resulting from the violation." "



In the present case, the Court found, "...the evidence shows a complete inability of the procedures of the State of Honduras, which were theoretically
adequate, to carry out an investigation into the disappearance of Manfredo Velasquez, and of the fulfiiment of its duties to pay compensation and punish
those responsible..." (paragraph 178). The "disappearance" of Manfredo Velasquez was carried out by agents acting under the cover of public authority, but
even if this fact had not been proven, "the failure of the State apparatus to act" was a failure by Honduras to fulfil its duty under Article 1 (1) of the American
Convention to ensure Manfredo Velasquez the free and full exercise of his human rights (paragraph 182). For these and additional reasons, the Court
concluded that "the facts found in this proceeding show that the State of Honduras is responsible for the involuntary disappearance of Angel Manfredo
Velasquez Rodriguez. Thus, Honduras has violated Articles 7, 5 and 4 of the Convention." (paragraph 185)

The Court accordingly ruled that Honduras was required to pay fair compensation to the next-of-kin of Manfredo Velasquez. il

The Velasquez Rodriguez judgment was a victory for the petitioners, but the importance of the ruling goes beyond this one case. The ruling lays down

principles of state responsibility; these principles should be taken to apply to the observance of human rights around the world. The Court's strictures on the
duty to prevent, investigate, punish and redress human right violations should be followed by all governments.

7. Civil suits

The civil law in many countries provides the possibility to sue a public official for damages caused in the commission of human rights violations, although
sometimes this possibility has been abridged under immunity or indemnity measures such as those mentioned above in the discussion of impunity. Despite
the practical difficulties, relatives of victims have in recent years been turning to the civil courts to obtain reparation for the injuries suffered through
"disappearances" and extrajudicial executions. Often civil suits are the only remedy left when criminal prosecution has been blocked.

A civil suit can bring several benefits:
e In the course of the proceedings, important information may be disclosed.
e It can result in the payment of substantial damages, which are of material benefit to the relatives of the victim.

e Even though the authorities may have refused to acknowledge responsibility for a "disappearance” or a killing, the payment