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1.EXECUTIVE SUMMAF

In spite of incredible risks, Indigenous Peoples continue to speak out. They ¢
defend their ways of life, their communities, and the lands altforastglepend
on

Victori§aukCorpuz, UN Special Rapporteur on the Rights of Indigenous Peoples, August 20

Across Malaysia, extensive land development is adversely affecting Indigenous peoples, posing a threat to

ancestral lands, traditional ways of life and a wide spectrum of human rights. Timeligenous peoples of

Malaysia comprise over 67 ethnic groups compoh mf 03 $ ne sgd Bheyresisegqix -r onot k™ shn
almost every state anderritory within the Federation mc ~ gqd “~eenqgcdc rodbh >k gdbnf mhs
constitution. Despite this, they continue to suffer from disproportionate levels of povertydazngoing social

exclusion, in part due to an absence of formal recognition of their land as well as a lack of consultation

and free, prior and informed consent on proposals to expropriate their land.

This reportdocumentsthe extent ofrisk faced by Indgenous peoples in Malaysiavho claim their rights to
land and those that support them, in the context of development and the failures of the state to protect
these human rights defenders from threats, intimidation and violence.

Indigenous peoples andlefenders of Indigenous land remain on the frontline of forest conservation,
preserving a precious ecosystem and vital asset to the country, which remains at risk of disappearing,
together with their culture. In the absence of government protection, Indigeus land defenders have

been at the forefront of an increasingly vocal struggle where their only options are to concede to the taking
of their land or to protest, take legal action and once development is already underway attempt to block
further expropration of, and harm to, their land. In their attempt to defend, protect and promote the land
rights of Indigenous peoples, these human rights defenders face harassment, intimidation, arrest, and
even death.Fuellingthis is the impunity and quasiabsolutelack of accountability for violations and

criminal acts committed against them. This report documents how Indigenous land defenders are almost
systematically denied justice and access to remedy when their rights were violated.

®Nt sr hcd odn ogk the way wadive,s commupity teader from Pos Piah, Perak told Amnesty
Hms d q m Thkishisnoor cutture aid our religion, and how we heal the sick is according to our ways. The
forest is our heartbeat”

The report is based primarily on field researchndertaken on visits to Malaysia by Amnesty International
in July and August 2017 and January 2018, and further remote research undertaken in August and
September 2018. During this time, Amnesty International interviewed 86 Indigenous community
members, \llage heads, local activists, members of civil society organisations, lawyers, academics and
journalists.

Amnesty International met with representatives of the National Human Rights Commission (SUHAKAM)
"mc MFNr “cunb’ shmf Hmc hepod atso traws oncamegidwbfacadeqmic tngls r - S g d
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other publications on this issue, as well as media reports related to Indigenous land in Malaysia. Research
extended across Malaysia, encompassing Peninsular Malaysia, Sabah and Sarawak.

Amnesty Internationainterviewed 17 land defenders in Sarawak who stated that, as in other parts of the

country, Indigenous peoples faced intimidatioand threatsby private individuals described as gangsters.

On 21 June 2016, in what has become an emblematic case, Bill Kayong, an activist working with a

grassroots network that mobilised communities in the event of a dispute, was shot dead while waiting at a

traffic light in Miri. Bill had been a vocal advocatéor Indigenous land rights, in particular for a Dayak

community in Bekelit, a twehour drive from Miri, that has beerclaiming its rights to lands it considers to

beancestral ®Ahkk v r °~ gd kkx rnbh”kkx bnmr bhemwasreadydgqr nm+ r n
to help them immediately. He was really brave, unconcerned for his own personal safety, he would

oghnghshrd sgd rgdk ghlkwxd nree nAhgldig-rr+ snkc @ mdr sx Hmsdgm s

Ahkk-r c¢cd sg hr sgd nmkx b’ indghici@ perdon Bag beéhrhaldd g m™ shnm™ k c¢cnb-
accountable for the threats, intimidation and violence committed by individuals describedasf = mf r sdqr -

against members of Indigenous communities defending theiight to land, or those helping them. In this

case, howeveronly one persornt the man believed to have pulled the trigget has faced proper trial;

those who gave the orders for the attack are believed to remain at large.

Amnesty International interviews reveal that village leaders, activists, and even jousteahave faced the
threat of arrest and investigation by police because of their peaceful activities to defend Indigenous land.
Such arrests and investigations have taken place across the country and appear to be used to silence and
intimidate communitiesand human rights defenders. While few people Amnesty International spoke to
were formally charged, at least 20 spent time in police custody, some on multiple occasions, or had
accompanied police to the station for questioning to discuss their role in prets.

State authorities have demolished blockades set up by Indigenous peopiessua Musangto protect their
land, and activists and lawyersay thatindigenous peoplesdefending their rights to land have faced
threats and acts of violencas a result oftheir work The blockades have been demolished multiple times,
and each time rebuilt by the communities. At the time of the publication of thigport, the dispute
continues. International human rights law requires that states engage with, and seek thensent of
Indigenous peoples as collectives, through their chosen decisiomaking structures, for projects on their
land.

Amnesty International documented cases afther challenges that defenders have faced, including

dismissal from representative roles in the community, restrictions on their movement, and other reprisals

for exercising their peaceful right to freedom of expression. Numerous individuals interviewed by Astyie

International that were not members of Indigenous communities described how they were intimidated for

sgdhg vnqgj r " m “bshuhrs ngq k' vxdg "mc k adkkdc "r =hm

In addition, the Malaysian government has failed to effectively investigate humaghts violations against
defenders. In instances of assault, attacks and threats, witnesses told Amnesty International that police
routinely fail to investigate or respond teports of Indigenous and other human rights defenders. The
behaviour of nonstate actors towards Indigenous peoples defending their land raises further challenges,
highlighting the need for the government to hold accountable those who threaten defenders and urgently
provide protection to those who have faced threats and intimidation.

Almost all the defenders that spoke to Amnesty International highlighted the lack of free, prior and
informed consent for development projects which makes it difficult, if not impossible, for communities to
oppose development once it has started. The nuenous consequences of speaking out to defend
Indigenous land has created a climate of fear amongst communities and activists. Many defenders who
spoke to Amnesty International asked that their identities be concealed. Others feared filing police reports
or raising issues with local officials. However, despite the risks and challenges, defenders of Indigenous
land said they would continue to speak out, to ensurthat the visibility of Indigenous communities and
support for their efforts to defend their langrows. An Indigenas activist fromMelikin, Sarawaktold

Amnesty International® H vhkk mdudq r sno c delkcagshtmslant isthegfdrdstgsr nm s gd
we depend on the forest for future generations no land, no life. | am not scared, | am Wling to fight for
sgd k> mc enq sgd gdrs ne | x khed-"—
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Amnesty International has concluded that since an official inquiry into Indigenous Land was published in
2013, there has been little progress on the improvement of the protection of Indigenous peoples in
Malaysia and there remains a deep lack of recognitiprespect, security and protection mechanisms for
the work carried out by defenders of Indigenous landin May 2018, the Pakatan Harapan coalition

snookdc engldg Oqghld Lhmhrsdg M iha Q vy j-r qtkhmf bn" Kk
O'j s "m G g o m okdcfdc sn hlokdldms mtldgntr gtl m qgqhf
"mc ognsdbs sgd chfmhsx “mc ghfgsr ne sgd Hmchfdmntr o

In order to protect the work of Indigenous land defenders, the Malaysian govermm must ensure they
are free from harassment, and the threat of criminalization through the use of repressive laws; and that
they are able to conduct their important and legitimate work in a safe environment.

In addition, authorities must initiate promptthorough and impartial investigations into attacks, threats and

assaults against defenders working to defend rights related to Indigenous land, and where there is

sufficient evidence of criminal responsibility, bring those responsible to justice in faials, without

recourse to the death penalty. Adequate legal aid and requisite financial assistance must be made

available to Indigenous communities who are using the courts to defend their land rights arffictals

should refrain from using language thastigmatizes, abuses, disparages or discriminates against human

ghfgsr cdedmcdgr+ hmbktchmf bgcdudblsnglhgmmt smg |l ®b q®l ®Mh mi

More broadly, he government mustmplement the human rights of Indigenous peoples, including their
right to land and to the protection of their cultural heritage. Mechanisms, including &mdependent

National Commission on Indigenous Land Rights should be established to address the largt systemic
changes necessary to protect defenders working to defend Indigenous land and end the cycle of abuses
against Indigenous Peoples.

Finally, the UN Special Rapporteur on the rights of human rights defenders must be allowed by the
government tocarry out a factfinding visit to Malaysialn addition, the government must consult with
Indigenous peoples to determine the modalities for the visit thfe Special Rapporteur on the rights of
Indigenous Peoples in 2019.

At the dawn of a new governmentan opportunity exists to address the systematic violations against
Indigenous peoples and ensure the protection and respect of those that defend their land. This
opportunity should not be missed. The future of the Indigenous peoples of Malaysia and tbet
depends on it.

®SGD ENQDRYSHAR@STQ G
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2.METHODOLOGY

This report is based primarily on field research undertaken on visits to Malaysia by Amnesty International
in July and August 2017 and January 2018and further research undertakenremotelyin Augustand
September2018. It focuses on the challenges faced byndigenousland defenders+ people who work to
promote, defend and protect the lands of Indigenous peoples on behalf of individuals or groups through
non-violent means, including headmen, Indigenous community memberkawyers, journalists, local
politicians £ since an indepth Inquiry by the National Human Rights Commission of Malaysia into the land
rights of IndigenousPeoplesthat wasconducted from 2010-2012, and published in 2013.*

@l mdr s x H msedegroh esteéndednacross Malagsi@ncompassingthe states ofSelangor,Perak,
Johor and Kelantan inPeninsular Malaysiaand interviews in Kota KinabaluSabah andboth Miri and
Kuching in Sarawak. In total Amnesty International delegates intervieweb Indigenouscommunity
members, village heads, local activistanembers of civil society organisationsncluding those advocating
Hmc hf dmnt r olavesskadademicgand jgusalistsSome interviews were conducted in
English, while others, incluthg the majority of interviews witindigenouspeoples were undertaken in
Malay or local languages, with English translatioBome people interviewedequested to have their names
withheld, for fear of reprisals. Their names and any identifying information have been omittesin this
report When interviewing people frommemote communitiesdelegates travelled to villagesr where that
was not possibleinterviewees travedld to central locations to meewith delegates.

Amnesty International also met with representatives of the National Human Rights Commission
(SUHAKAM) and NGOs advocating oimdigenouspeoples rights. The report draws ora review of

academic and other publications on this issue, as well asedia reports related tdndigenouso d no k d r -
land in Malaysia.

AmnestyInternational focused its research on the actions and responsibilities of the stateMalaysia
whose duty it isto ensure ridits. The report doesnot address the issue of responsibility orhe part of
specific companies.Amnesty International would like to thank all the individuals who spoke to the
organisation, gave permission for their testimony to be used, aodntributed time and their input towards
the publishing of this report.

TERMINOLOGY

Generally, the name Orang Asli has been used to refer to the Indigenous peoples of Peninsular Malaysia,
while those in Sabah and Sarawak, are referred to as the nativesSabah andthe natives ofSarawak.
Amnesty International recognises however, the right of peoples to self identify, and the use of this
terminology should not be taken in any way as an imposition of a name on a particular communitythis
report, Amnestylnternational refers to the Indigenous peoples of Malaysia by their particular tribe or ethnic
grouping, in order to accurately differentiate between the groups when necessary.

* Human Rights Commission of MalaysisSUHAKAM),Report of the National Inquiry into the Land Rights of Indigenous Peoples, 2013

®SGD ENQDRYSHAR@STQ G
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In this report we use terms such as Indigenous land defender afdiman rights defenders ofindigenous
land to include both Indigenous people from the commuities in question who afighting for recognition of
their own land, as well as others who are neimdigenous and working alongside Indigenous peoples in

their struggles to protet their land.

®SGD ENQDRYSHAR@STQ G
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3. BACKGROUND

®/iolations ¢ridigenous d n o k d - r g h f g-sangindy anththéhumdertyingsreas
include the widespread, systematic discrimination against them, as well as exclusio
making and effective participation in matters that directly affect them

NationdHuman Rightsn@mission of Malaysia (SUHAKAM)

3.1INDIGENCREDPLEY% MALAYSIA

Spread across fourteen states, thindigenousPeoplesof Malaysia have been typically categorised into
three groupsz the OrangAsli of Paeninsular Malaysia the native peoplesof Sabah and the native peoples
of Sarawak. h reality howeverthey comprise overl00 different ethnic and sub-ethnic groups many with
characteristicsdifferent from thoseof their neighbours.While the Orang Aslcomprise just 0.7% of the
population of Peninsular Malaysia, thenatives of Sabahand Sarawakform 60% and 70% of the
populations ofthe two statesrespectively® Indigenouspeoplesmakeup14$ ne sgd bnt msgx-r onot k
in total* The Indigenouspeoplesof Malaysia have distinctive cultural and historical characteristics
different fromthose ofother segments of the populationAs such, the state is required to ensure that the
necessary conditions exist to allow their unique ways of life to flouristthile somelndigenouspopulations
have migrated to urban areasmost remain in rural, and often remotearts of the country® Many
communities continue to make a living fom subsistence and commercial farming However, beyondhe
use of the forestfor practices such asagriculture, hunting, fishing, foraging andshifting cultivation,land
also forms thebasis of spiritual beliefs andcontains historic sites passed on from generation to
generation’ Hence the identityand culture of Indigenouspeoplesremains closely connected to the land.

One Murut leader from Sabah told Amnesty Internatona®Sgd gd rnm vgx sgdx snnj ntg Kk
palm oi. The land they are takings the land where we collect our medicine, where we hunt, where the
salt spring is and where the fruit treesare as well. We depend on hunting for our meat, we catch fish

2 Human Rights Commission of Malaysia (SUHAKAM) (herein SUHAKAM), Annual Report 2016, 2017 p.10

3 SUHAKAM, Report of the National Inquiry into the Land Rights of Indigenous Peoples (herein Report of the National Inquity)32

p.10

4 SUHAKAM,Report of theNational Inquiry, 2013, p.5

® SUHAKAM,Report of the National Inquiry, 2013 p.10

¢ See for exampleCentral Intelligence Agency Library, World Factbook, Malaystaww.cia.gov/library/publications/thevorld-

factbook/geos/my.html SUHAKAM, Report of the National Inquiry into the Land Rights of Indigenous Peoples, 2013; p.10; R Aiken, C

Kdhf g+ ®Hmc@Hfdgrenrt rHKr tmer  hm L k™ xr h™ = +2018,ppH#A75Fdnf g oghb  k Qduhdv+ Nbsnadgq
"Rdd eng dw lokd+ Q @hjdm+ B Kdhfg+ ®Rddj hmf Qdcqgdrr hm sgd Bntgsr9 Hmcl
Modern Asian Studies, Vol 45, No 4, July 2011, p. 826; SUHAKANReport of the National Inquiry, 2013, p. 173
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sgdqd - Vd cnm-s qd g atee kn- Sg's hr vgx vd vhkk mdu
us, our inheritance. We ardhe caretakers now.®

Research has shown that globallyndigenous peoplesnake a vital contribution tdforest conservatiorand
climate change mitigation preserving precious ecosystemwhich remain at risk of disappearing, together
with their culture? While manylIndigenous peopleshaveintegratedaspectsof contemporarylife, many
also retaintraditional practices andcustoms that continue to beobserved someon a daily basis
Members ofIndigenouspeoplestold Amnesty Internationahbout their ownwritten and unwrittenlawsand
btrsnlr+ | mnv nmregulatesusé af thesland,its gedolirges andcommunity governancer
while othersreferred to land as sacred, governed by a creator avatched over bydivine beings. One
exampleis the Temiarcommunity in Perak, whoreferred tothe Princess of the Moutain as a guardian of
their ancestralforest!! Hunting practices are ofterbased on traditional techniquesand require
community membersto observe certairrules to ensure the sustainability of the foresind its resouraes.

®Vd khud hm ° sg chshnm k v x+ "mc oq bshbd ntqgq sq chsh
traditional knowledge and catch our fish through traditional knowledge. Our ancestors passed their forest

to us, including the knowledge of medinal herbs, all the trees, and also most of the forest produce we

gather. Ourlivelihoods depend on resources?? an Indigenous leaderfrom Sabahexplained

3.2LAND OWNERSHIP

SinceLl * k ° ximdapendence in1957, the Indigenouspeoplesof Malaysiahave often been adversely

affected by, rather thanthe beneficiaries of themodel of development pursued by the government The

b n t msapikecanomic growthover the past two decadesas benefited in part fromthe extensive

dwoknhs > shnm ne L k'  xr hlogging lamd developmént, mpldnroihandyribber + h mb k t ¢ h mf
plantations, as well as the construction of dam. While developmenthas brought gainsfor many

Malaysians Indigenouspeopleshave often faced encroachment on their land because ofdevelopment

projects, preventing them frombenefiting fromtheir traditional sourcesof livelihoodand leaving them at

risk of poverty and further marginalisatiof?. In the worg cases, they havebeen summarily dispossessed

of their lands forced from their homes, andmade to witnessthe depletion and degradation of natural

resourcesthey lay claim to.

The mainreason for thisis the lack of recognitionand implementationof Indigenouso d n o righits te

land in law, policy and practice While the MalaysianFederal Consttution providesfor the right to property

and somerecognition of Indigenous landin reality, there isa lack of realisatiorof these provisionsAtrticle

161(A) permitsfortheognuhr hnm ne rs > sd kv enq sgd -gqgdrdqgu’  shnm ne
R"a~ g "mc R g v j+ ng -enqg fhubhmf sgdl ogqdedgdmsh k sqd
rs - sd-- Sgd k> mc qhfgsr ne s gffbrded tpss protecti@nithotigh Arteele Od mh mr t k °
8 (5)(c) of the Constitution providedor lawsto be enacted by the Federal governme nq sgd ®oqgqnsdbshnnm
vdkkadhmf ng “cu mbdldms™ ne Ng mf @rkh+ ®hmbktchmf sgd

The struggle for theprotection of Indigenous lanchas also been hamperedecause land and forest
matters fall under the State List irscheduk 9 in the Federal Constitutiongiving gate governments
jurisdiction over such mattersAs such state executivesaand lawmakershavewide powers to @termine

8 Interview with Amnesty International, Kota Kinabalu, 26 July 2017

‘Rdd enq dw' Il okd+ VBR Mdvrgnnl + ®Mdv @m  kxrhr R xr Hmchfdmntr Odnokdr KI
Rdosdladg 1/07: Sgd Ft gch > mdgq@tmdhfedmrutrrsraghfokhd ~ sgd bjgdmfdn redqamx ehmecr ~
0 Interviews with Amnesty International, Sabah, 26 July 2017. See also for exam@B&HAKAM, Report obf the National Inquiry, 2013,

p.11;,Q @hjdm+ B Kdhf g+ ®Rddj hdmfn tQd cKg dnrer Qhhnfi gssgrd “Bwct gl strcdh bthmckh fCdb hr hnmr hm L
Studies, Vol 45, No 4, July 2011, p. 872

* Interview with Amnesty International, Perak, 4 January 2018. See also for example, SUHAKAM, Report of the National Inq@yg 2

p. 30

2 Interview with Amnesty International, Kota Kinabalu, 26 July 2017

13 See for example, SUHAKAM, Report of the National Inquiry, 2013, pwi, 168

“Rdd enqg dw' Il okd+ ®Rddj hmf Qdcqgdrr hm sgd Bntgsr9LHmdimd@n hif mKRmt cQdf gs
Vol 45, No 4, July 2011,p. 839, SUHAKAM, Report obf the National Inquiry, 2013, p.5

> Report to the Commission on Human Rights, Special Rapporteur of the Right to Food, UN Doc. A/HRC/25/57/Add.2, para684
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the extent to whichindigenous land is recognised and protectedRarely is it thatstates, many of which
consider natural resourcesan important source of revenugact in favour of Indigenous claims® Rather, in
most cases,Indigenous peoplesare susceptible to the dedsions of the state authoritieshat often favour
development Despite this,Malaysian courts have held that the federal and stagpvernments have aluty
to protect Indigenous land rights ando not take actions that are inconsistent withthoserights. In its
National Inquiry report,the National Human Rights CommissiorSUHAKAM) also declaredthat
Indigenouso d n o lend rights cannot be ignored stressinghat, ® Were the rights are provided by
statute, any inadequacy must be compensated by reference to the constitutional provisions to give full
recognition of the customary rights to land*’ In other words, the Federal governmerttill has the
obligationto respect, protect and fulfil the right of Indigeous peoples to their anestral lands, and cannot
disregardthis duty.

In the meantime, inorder to provetheir claim and challengedevelopment onland, Indigenous
communities have had taurn to the courts, a lengthy process that often takes years tesolve!® During
this time in at leastsome cases stateshave continued to issue licensesto companies or gazette land as
Forest reservethat can then be developedwithout consulting Indigenougeoples Without a title deed to
demonstrate theirownership of the land, when a dispute éses, the company with a licene has been
favoured by the policeand local authorities and Indigenous communitiesclaims are deemed illegitimate
in the eyes of the lawt increasing the risks against thosesho seekto protect and defendthem.

T Clearelénd in Joh@gninsular Malaydidy 2017 © Amnesty International

6 See forexample®Rddj hmf Qdcgdrr hm sgd Bntgsr9 Hmchfdmntr K> mc Qhfgsr “mc 1tch
Vol 45, No 4, July 2011,p. 839

" SUHAKAM,Report of the National Inquiry, 2013p.65

18 See for example, YogeswaraBubramaniam and ColinNich k * r - -Sgd bntgsr “~mc sgd gqdrshstshnm ne hmch
(2018) 18(1) Erasmus Law Review p.72
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3.3 PARTICIPATION IS IODBRCMAKING

A lack of participation in decision makingn relation to Indigenous landy Indigenous communitieshas
alsobeen noted by SUHAKAMand experts including the UN Special Rapporteur on thRight to Food as a
major barrier to the realisation of land right® Following his visit to Malaysia in 2013JN Special
RapporteurOlivier de hutter called forfree, prior and informed consento be afforded tolndigenous
peoplesin Malaysia an internationally recognised principle considered fundamental to the rights of
Indigenous peoples that has also been emphasised repeatedly by the UN Special Rapporteur on the rights
of Indigenous peopleg®

Free prior and informed consentis a principle thatrequires statesto consult with Indigenouspeoples
regardingany developmenton their ancestial lands In most cases where a significant impact on the

bnl Il tmhsx-r qhfgsr sn k  mc n qstdehds thé aplighionm dbtpim the f d
free, prior and informed consent of the community for the proposed development.

Togetherwith lack of title, the failure to obtainfree, prior and informed consentis one ofthe principal
challenges facing Indigenouscommunities in Malaysia In some cases licencesare issued by government

to companieswithout first consulting the affectedndigenouspeoples This was noted in the SUHAKAM
National Inquiry, which included examplesvhere thisprocesswas bypassed?! In Peninsular Malaysia,

the Department of Orang Asli Developmerf§AKOA) often engageswith government agencies and
companiesand providesconsent, considering itself the representative of the Indigenous peoptdn some
cases,companiesare permitted tobegin operations before consultations have taken their cour¥eThis is
despite policy of the governmenthat expressly requies such consent for exampleThe Statement of
Onkhbx Qdf gqchmf sgd @cl hmhrsqg shnm ne sgd Ng  mf

rodbh> k onrhshnm ne ~anghfhmdr hm gdrodbs ne k> mc tr f

wilmns ad | nudc eqnl sgdhg sq ch®%hnm k “~gqgd r vhsgnts

This lack of consultation hagontributed to an atmosphere oflivision anddistrust betweenthe
government and thelndigenouspeoplesof Malaysia spurring more action on the parof individuals and
communitiesto make their voices heard.

3.4AMISSEDPPORTURIST

In 2013, there were signs thathe government recognise the need to reform its policies odand issues
facing IndigenousPeoples An 18-month Inquiry by SUHAKAM provided an indepth examination of the
land issues affectingndigenouspeoples The Report of the National Inquiry into the Land Rights of
Indigenous Peoplesexposed a wideranging pattern of abuses including the ongoing systemic issues
centred around bnd laws that fail to recogniséndigenouso d n o lend ownership and management, as
well as the prioritisation of land development projects over the need to ensure the survivahdfgenous
cultural practices and livelihood$?

Following the release othe SUHAKAM reporta governmentTaskforce onindigenousLand Rightswas
formeds n r st c x s g decdnméndations.Subsequently, thegovernment adoptedl7 out of 18

1% SUHAKAM,Report of the National Inquiry, 2013.32; Report to the Commission on Human Rights, Special Rapporteur on food, UN
Doc. A/HRC/25/5/Add.2, para. 7273

20 Report to the Commission on Human Rights, Special Rapporteur on food, UN Doc. A/HRC/25/57/Add.2, para732Report of the
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, JamesyAn&N Doc.
A/HRC/12/34 (2009), para 3657

2 See for example the encroachment of commercial plantations on land claimed as native customary rights in Sabah p.89

22 SUHAKAM,Report of the National Inquiry, 2013p.135

b m ad
@ kh n
d
sgdh

2 See for example SUHAKAMReport ofthe National Inquiry p33;Q @hj d m+ B Kdhf gQth f®&Hmc hHrdrmindtrr hkm nhc® k ° xr h°

Geographical Review, October 201(.481
24 Section 1(d)Policy Regarding the Administration of the Orang Asli of Peninsular Malaysia 1951
25 SUHAKAM,Report of theNational Inquiry, 2013,p.164
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recommendationsincluding those relating torecognition demarcation and titlingof Indigenousland, right
to remedyfor past abuses and participation in decisions aroundand development.

The acceptanceof theserecommendationswas hailed by observers, including the UN as a steptowards
resolving the problens faced byIndigenouspeoplesand reducing human rightsviolations?® In April
2017, however,SUHAKAMdeclaredthat none of the recommendationdiad been implemented and that

sgd fnudgmldms-r hm bshnm g r kdc sn " m hmbgd rd hm bnm
peoples and the authorities. It called on the government to issue a temporary moratorium oh al

developmentinvolving Indigenous land rightg’ This has not happened to date.

INMay2018,sgd O j s " m G g o m bn khshnm snookdc enql dg Oqhl
Barisan Nasional from powerThe first change of government since independendsas raised hopes

amongstMalaysiansand the internationalcommunity thatprogress on luman rights, includingthe rights

of Indigenouspeoplesmay be possible

In its electionmanifesto, Pakatan Harapan pledgedo implement numerous human rights reforms,

includingto®qdbnf mhr d+ t o g didgnityandeqnh f gofshe [adigensuspeaplds of Peninsular

Malaysi#®,r s shmf ~krn sg°'s hs vhkk ®vngj snintotHebakdd! dms sgd o«
Rights ofIndigenousPeoplesgdongs£sg° s g r addm hf mnqdton)@MNO' enql dg gt k
(United Malays National Organisatiorgnd BN (Barisan Nasional®” h&manifestopromises it will bring

sghr qdongs ®eng cda sd vhsghm sgd eh qandestafidtheq ne sgd O |
pledgesto recognize Indigenouslands of the Indigenous peoples of Peninsular MalaystaSabah and

Sarawak and in caseswhereland has been unfairly appropriatedio®d r s " akhr g °~ gdcqdrr | dbg"~

ensure the affected party is adequately compensated*

In addition, in its Voluntary National Review of the Sustainable Development Goals in 2017, Malaysia
made several commitments to improve the livelihoods of Indigenous and local communities in the
management of natural resources. The Review pledged thanibuld empowerthese communitiesto
report illegal activities, and significantlyhave the right to give or withhold consent to proposed projects
that may affect their lands®?

The new government haslso promised to ratifysix remaining human rights conventions which
Malaysia is not yet a state part§? These includethe International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and Cultural Righésid the International Covenant o the
Elimination of all Forms of Racial Discrimination, all of which have provissoon the rights of Indigenous
peoples.

Amnesty International views t above commitmentsas an opportunity for progress that should not be
missedand calls on the governmat to address the concerns highlighted in thiseport to fully realise
Indigenouspeoples rights in Malaysia Amnesty Internationalikewisecalls on the new government talso
ensure respectfor and the protection of the rights ofhuman rights defenders defendingndigenous
peoples lands.

®Rdd enq dw ' lokd+ TM Mdvr+ ®L k' xrh” ltrs oqnsdbis dwodgs mhkdm3+
December 2013

27 See for example, SUHAKAM, SUHAKAM Annual Report 2016
https://drive.google.com/file/d/0B6FQ7SONa3PRLVFYOHoyODcOeDglview Eqdd L™ k> xr h® Snc x+ ®Xnt g°

Rtg j | sdkkr sgd fnudgmldms + 3 @oqhk alioh/2087/04/845m+Bavefailedthe-oeaqeed d | ~ k °

aslisuhakamtells-the-government/

28 Pakatan Harapan, Buku Manifesto: Rebuilding our Nation (herein, PH Manifesto), Fulfilling our Hopes, March 2018, p. 83

29 PH Manifesto p.83

%0 PH Manifesto p.83

% PH Manifestop. 100-101

32 Government of Malaysia, Economic Planning Unit, Malaysia Sustainable Development Gosllsluntary National Review , June 2017
https://sustainabledeveloment.un.org/content/documents/15881Malaysia.pdf

% See for example Amnesty International Malaysia, New Ministers Statement an Opportunity for Human Rights Reforms, 3 July 2018
http://www.amnesty.my/malaysinewministers statementopens-opportunity-for-human-rights-reforms/
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https://drive.google.com/file/d/0B6FQ7SONa3PRLVFYOHoyODc0eDg/view
https://sustainabledevelopment.un.org/content/documents/15881Malaysia.pdf
http://www.amnesty.my/malaysia-new-ministers-statement-opens-opportunity-for-human-rights-reforms/

4. LEGAL FRAMEWORK

®=veryone has the right, individually and in association with others, to promc
for the protection and realization of human rights and fundamentaltireadtos.
mc hmsdgm shnm> k kdudkr -~

~

Article 1, UN Declaration on Human Right&*Defenders

Malaysian authorities are bound by a number of international and domestic obligatidhat require them
to protect both the rights of human rights defenderand the lands of the IndigenousPeoples of Malaysia.

4. 1HUMAN RIGHTS DIRRENDE

4.1.1 INTERNATIONAL L

UN DECLARATIONVMANI IRUGHTS DEFENDERS

Under international human rights law and standards, every mon whoacts to defend or promote human
rights, individually or in association with others, at the national, regional or international level is entitled to
effective protections under national and international law to allow them to carry out their work isede

and enabling environmentThis right is set forth in the UN Declaration on the Rights of Human Rights
Defenders and has been consistently recognized by several resolutions of the UN General Assembly and
the Human Rights Council.

The Declaration on the Rilgt and Responsibility of Individuals, Groups and Organs of Society to Promote
and Protect Universally Recognized Human Rights and Fundamental Freedoms, commonly known as the
Declaration on Human Rights Defenders, was adopted by the UN General Assembly bgsensus in

1998.%° The Declaration, while not legally bindingdocument, articulates several rights protected under
international law and applies them to the particular role and situation of human rights defenders, including

34 Declaration on the role of human rights defenders and the need for their protection (also known as the DeclaratiorherRight and
Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms) A/RES/53/144, 8 March 1999 (Herein, Declaration on the Rights of Human Rights Defenders)

% Declargion on the Rights of Human Rights Defenders
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the duty of States to grant #ective protectionsto those who face risks and attacks for their work in
defending human rights.

Specifically, the UN Declaration on Human Rights Defenders requires states to protect human rights

defenders against threats, harassment, intimidation andtacks, including the use of criminal laws to

target and silence them®*@qs hbkd 01 '1( enq dw |l okd+ rs > sdr sg' s ®Sgd
measures to ensure the protection by the competent authorities of everyone, individually and in

associationwith others, against any violence, threats, retaliation, de facto or de jure adverse

discrimination, pressure or any other arbitrary action as a consequence of his or her legitimate exercise of

sgd ghfgsr gqdedqgqgdc sn h muiresgthtescagcdnbat impunit® dykeksurigg s hn m- ~—  Hs
that those responsible for violations and abuses against human rights defenders are promptly brought to

justice ¥

While states bear the ultimate responsibility to protect human rights defenders, retate actors including
companies, have a responsibility to respect human rights and should refrain from undermining the
capacity of human rights defenders to do their work freely and saféfyCompanies must pay particular
attention to the risks their operations entlfor human rights defenders and put in place enhanced due
diligence procedures to identify, assess and adequately address risksdad impacts on human rights,
including on the rights of human rights defenders.

UNIVERSAL DECLNRATHUJMAN RIGHTS

Human rights defenders are also entitled to the protection and fulfilment of their fundamental rights as
enshrined in the Universal Declaration of Human Rights (UDHR).

The right to life, liberty and security of person is enshrined in Article 3 of the UDHR wvehdirticle 8 sets out
the right to an effective remedy for violations of rights under the Constitution or by law.

In the context of attacks, intimidation and threats faced by human rights defenders, the right to freedom of

opinion and expressionissetodt m @qshbkd 08 ne sgd TCGQ- Sghr qghfgs hmb
nohmhnmr vhsgnts hmsdgedgdmbd™ "mc sn ®rddj+ gdbdhud "~ m
and regardless of frontiers @gshbkd 1/ | d° mvghkd +assenibly and assosiatiesngd qghf gs s

Although international human rights law does permit certain restrictions on freedom of expression and

peaceful assembly, these restrictions must meet a strict thrgmart test: they must be provided by law; be

limited to specifiedpurposes such as national security, public order or respefdr the rights or reputation

of others; and be necessary and proportionate to the achievement of one of those permissible purposes.

Any restrictions imposedhatc n mns | dds = k threedok dglsd nssdrr sne bsngrhrrs h& t sd uhnk
these rights.

F0-1 MO@SEHQN@MAKYV XK®IF @K

While the role and work of human rights defenders is not explicitly mentioned in Malaysian law, the
Malaysian Federal Constitution and a range of other lawmcluding the Sedition Act, Peaceful Assembly
Act, the Legal Aid Act are relevant to the protectiaof and respectfor human rights defenders and the
work that they carry out.

The Malaysian Constitution affirms the rights to life, liberty, and due proce8dt further guarantees all
persons equal protection of the law (Article 8). The Constitution also affirms other rights set out in the
Declaration of Human Rights Defenders, including the rights to freedom of expression, assembly and
association?®

36 Article 12, Declaration on the Rights of Human Rights Defenders

“@gshbkd 8 d-f- ®Dudgxnmd g r sgd ghfgs+ hmchuhct kktobe mc hm “rrnbh’shn
protectedins gd dudms ne sgd uhnk shnm ne sgnrd ghfgsr-—" Cdbk g shnm nm sgd Qh
38 Article 11, Declaration on the Rights of Human Rights Defenders

3 Article 5, Federal Constitution of Malaysia 1963

0 Article 10, Federal Constitution of Maysia 1963
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While feedom of expression and the right to peaceful assembly are protected in the Constitution, they are
subject to restrictions in practiceLegislationthat sefs out the limits of these rights in Malaysia includethe
Sedition Act 1948 and the Peaceful Assenip Act 2012.

L k™ xr h -ema Seditiok Acthechiminalises a wide array of activities, which should be considered to

ad ° kdfhshl sd dwdgbhrd ne sgd eqddcnl ne dwogdrr hnm+ |
disaffection against any Rulerorgod g ml d ms- nq sg° s =-ptdrshnm " mx | >~ ssdqg- ¢
The restrictions imposed in the Act are phrased in an excessively broad and vague manner, potentially

resulting in both an overreach and abusive application of the law. The Act does nomply with

international human rights law and standards, and additionally, violates the rights to freedom of expression

r ft g msddc hm L k> xrh>-r Bnmrshstshnm- Sgnrd ent mc f
Opposition politicians,dwyers, journalists and others have all been investigated under the Sedition Act

over recent years. As such, civil society and human rights organisations, including Amnesty International,

have called for the law to be repealed.

Although the Peaceful Assmbly Act aims to ensure all citizens have the right to organise or participate in
peaceful asemblies without armsthis Act has also been misusedgince its inceptionto target human
rights defenders and government critics and to criminalise the act of organising or participating in public
peaceful assemblies.

Other legislation includes the Legal Aid Act 1971, which is intended to grant those in need of legal
defence the right to a lawyer. In practice, the Act only provides for representation of accused persons who
plead guilty to a criminal charge, or those charged under the Minor Offences Act 1955. As such, there
continues to be a significant lack of access to legaich and consequently accessto justice in Malaysia,
including for human rights defenders.

4.2RIGHTS OF INDIGPROBEES
42.1 INTERNATIONAL L

UN DECLARATIONEGNGHHA S OF INDUSHMNEDPLES

The United Nations Declaration on the Rights of IndigenousBples (UNDRIP)! is the most substantive
international document that sets out the rights of Indigenous peoples. It outlineghts integral for the work
of Indigenous humanrights defendes+ "~ r vdkk ~r sn Hmchfdmntr odnokdr- k™ m

The Declaration confers obligations on all states; includirig respectthe right of Indigenous peopledo

self-determination; the right to selgovernmentand free, prior and informed consent; ecognition and

preservation ofcultural identity; the right toreparation and redress for wrongs suffered; and the rigfdr

treaties and agreementshat they have negotiated with a Stat® be honoured and fully implemented?

Sgd Cdbk g shnm “~eehqglr Hmchf d-distiminatiohgdamdthe dghtto qhf gsr sn d |
freedom of expressiorwhich is necessary to defend other rightsin Article 4, the Declaration states

®Hmchfdmntr odnokdr + h-detednimatignbhlave therfght © guiohoqny ayseff gs sn r dke
government in matters relating toheir internal and local affairs, as well as ways and means for financing

sgdhg “tsnmnlntr etmbshnmr-"—

While Malaysia voted in favour of the UNDRIP in 2007, there is a huge gap between the principles that
Malaysia supported in the Declaration and the protéon provided to Indigenougpeoples under Malaysian
laws, policies and state practice on Indigenous d n o righkits: This gap includes the failure to respect
rights relating to Indigenou® d n o lends and natural resources and free, prior and informedonisent,

4! United Nations General Assembly, Declaration on the Rights of Indigenous Peoples, A/61/295, 13 December 2007
“2Hmsdgm shnm k K'v @ rnbh shn@Qhf@@domgs Hme hEgan&rf OdnBhkuie dqgdmb @/ (
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and numerous barriers to justice for Indigenous communities and defenders. Moreover, few principles of
UNDRIP have adequately been translated into Malaysian law.

Malaysia is not gparty to the International Covenant on Civil and Political Rightbgtinternational

Covenant on Economic, Social and Cultural Rights or the International Convention on the Elimination of all
Forms of Racial Discrimination, which also contain protections fordigenous human rights defenders and
Indigenous peoplesand prohibitions of racial discrimination.

Malaysia is however, party to the Convention on the Rights of the Child (CRC), and the Convention for the

Elimination of All Forms of Discrimination against Women (CEDAW). Under the CRC, state parties must

work towardsthe protection and care necessary for the welleing of a child (defined as being below the

age of 18), including ensuring that a child of Indigenous origin shall not be denied the right, in community

with other members of his or her group, to enjoy his drer own culture,and to profess and practise his or

her on religion or language. The UN Committee on the Rights of the Child, which oversees the convention,

g r rs sdc sg°'s ®sgd trd ne sq chshnm k sk " mc hr ne rhfm
cdudknoldms "mc dminx|ldms ne btkstgd + "mc sg' s rs sdr
consider the cultural significance of traditional land and the quality of the natural environmefit

4.2.2 NATIONAL LIHSMNMEWORK

®Hmc hf dmhnt'r erdqokgd ot qo ngtadthrae eonsditgtibnally ideptifiedetdnic q d e d q

groups:the Aborigines (Orang Asli) of the Malay peninsula, the natives of Sabah and the natives of

Sarawak. The Malaysian Constitution provides for equality under thevifor all citizens (Article 8). It also

ogqnuhcdr enq sgd -ghfgs sn oqnodgsx- ne Lk xrh ™ m bhshy
ghfgs sn =-"cdpt sd bnlodmr shnm- hm sgd dudms ne sgd rs
(Article 13).* Article 83 provides the Federal Government (in consultation with the State Government) with

the power to acquire for public purposes, land thathas been designated for largescale development

projects, such as for the creation of dams, highways and national parks.

A set of varying state lawsutlined below,further govern land. Despite some differences in law, the main

challenge Indigenous peoples face across the country remains the same. A lack of formal recognition of

native land title leaves communities without title deeds meaning they must resort to theurts to

cdl nmrsgq sd "mc ognud sgdhg engl "k nvmdgrgho ne sgd k™ m
persistent designation of land use in favour of commercial development, rather than protection of forest

reserves, a slow and inefficient lathregistration systemand a lack of effective participation, consultation

and free, prior and informed consent of Indigenous peoples in land decisions that affect thém.

PENINSULAR MALAYSIA

Article 8(5)(c) of the Federal Constitution provides for the prattion of the Orang Asli, including the

s-qdr dgu’ s hnmr -.Deéspitethisphovissoh, theNationaéLadkB nnted 0854 ' -MKB- (+ sgd
principal statute governing land registration and interests in Peninsular Malaysia does not contain explicit

provisions recognising or regulating Orang Asli customdand.

Hmrsd c¢c+ sgd @anghfhm k Odnokdr @bs 0843 ' -@O0@ (+ sgd |
Peninsula, empowers the individual state authority, amongst other things, to designate Indgenland as
-~anghfhm k gdrdqudr- nq =-"anghfhm k ~qgd’r-- Gnvdudaqg+
which Orang Asli live has been officially designated as such. Even if such lands are formally protected by

reservation, these land reseations can be revoked by the state under the APA or the NLC to make way

for other land use priorities, including land development. Moreover, the existing statutory scheme does not

4 Committee on the Rights of the Child, General Comment no. 11 (2009), para 35
4 Article 13, Federal Constitution of Malaysia 1963
% SUHAKAM, National Inquiry Report, 2013, p.6
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recognise communal proprietorship of Orang Asli land. These limitations sesfg curtail the security of
tenure enjoyed by the Orang Asli in respect of their customary lands.

The National Forestry Act 1984 vests property in forest produce on reserve or state lanthe State
Authority and providesOrang Aslilimited accessto forest producefor domestic and subsistence use. In
recent years, disputes and clashes betwee@rang Asli and the Forestry Epartment have occurred
particularly where Orang Asli forage and ttivate land on forest reservethat they claim as ancestral or
customary land.

SABAH

Article042 ' O0( ne Lk xrh -r Edcdg k Bnmrshstshnm nakhfdr s
of the Malays, natives of Sabah and Sarawak and the legitimaterests of other communitiesArticle
161A (5) of the Constitution provides for the reservation of land to natives of Sabah and Sarawak.

The Sabah Land Ordinance 1930 provides for the protection of land rights of the natives of Sabah,

referred to as Native Customary Rights (NCR). A person Indigenous to Sabay prove these rights

sgqntfg bnmshmtntr nbbto shnm a“% Urddéerihéwvmttenlawsof ook hb > shnm
Sabah, anativetitle can also be granted for land in common use, for example for collective resources,

water catchment and communal forests. The Yag diPertua Negeri (YDR Head of State)may also declare

land as native reserves under these laws.

Bk hlr enq -m shud shskd- b m ad | "cd sn sgd gd cl m+ n
Administrator, Land Officer, Distct Officer or other officer appointed under the State land law; who hears

claims and determinesthem. In reality, relatively few native titles have been granted, leaving many

Indigenous communities residing on state land, and faced with the challenge ofigg through a long and

arduous registration or court process, in order to claim land titles.

COMMUNAL LAND TITLES

Under the terms of the Sabah Land Ordinance, Indigenous people are deemed to be beneficiaries of
communal native title and not ownerg’” Conmunal titles are land held in trust by the district office or the
assistant collector of land revenue, who have power over what crops are cultivated and whether or not
land can be given to the next of kin.

Communal titles havefor example,alsoincluded outsiders while many of the natives living in the area are
not named. The government has also used communal land for joint ventures with private companies or
developers, often without the free, prior and informed consent of native communities.

In August 2018, the Chief Mnister of Sabah announced that communal land titles were to be scrapped, in
order for native land rights to be better protectetf.

He noted the issues that had meant that communal land title had resulted in the loss of rights oleerd by
Indigenous communities, includimg joint ventures,and the sale of land title to outside individuals and
suggested these would be rectified. This promise was reiterated in November 20tBien he stated that
communal titles would begin to be cancell@ by December 2018. However, the Chief Ministealso stated
that individual titles would be issued, which would fail to comply with the obligation of the state to
recognise the collective land rights of Indigenous peoplés.

% Section 15, Sabah Land Ordinance 1930

47 Section 76, Sabah Land Ordinance 193(Rdd ~ krn enqg dw I okd9 Lk xrh® Rs g+ ®R a' g M shudr
August 2016, https://www.thestar.com.my/news/nation/2016/08/10/sabatmativeswary-overcommunakland-

titles/#BRcsGsOoDzCIFpdD.99

“L "k xrh® Rs q+ ®R&hehd® Bnl hdtmRbgKomdc + 7 @t ftrs 1/07+
https://www.thestar.com.my/news/nation/2018/08/08/shafieommunaltland-titles-to-be-scrapped/

4 Saramaka People v. SurinamgPreliminary Objections, Merits, Reparations, and Costs) (Series C No. 172) Imenerican Caurt of

Human Rights, (2007); Art. 26, United Nations Declaration on the Rights of Indigenous Peoples
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SARAWAK

Like Sabah, the state oBarawak has historically recognized the customary rights to land of Indigenous
peoples by statute with the Sarawak Land Code 1958 being the primary legislation in Sarawak governing
land matters.

Customary land rights may be created by demonstrating lange, for example, the felling of virgin forests,
or planting of fruit trees, or usef the land for burial grounds. According to Section 5(2) of the Code, until
a document of title has been issued, the land shall be State Land and any Indigenous persoimis

nbbto shnm ne sghr k> mc vhkk ad cddldc "r ° =khbdmbd gn

have been issued, many communities remain mere licence holders.

The Sarawak Forests Ordinance 2015 criminalises the construction of blockadegha prevention of their
dismantling, a crime punishable by up to two years inijeor a fine 0f10,000 ringgit ($2387 USD).%°
Despite this,Indigenous communitiesin Sarawakhave continued to useblockades toprotest the loss of
their land, often as a lastesort

In July 2018, amendments to the Land Code were passed to counter the effects of the majority Federal
Court ruling in theTR Sandahdecision (discussed below). The amendments provide for the issuance of a
title in perpetuity (permanent title) in repect of communal native customary lands beyond clearedetled
and cultivated areas buplaces a statutory limit of 1000 hectares per title. The Land Code has been
criticised for shortchanging natives of their NCR. Advocates, including the current WorlkBnister Baru
Bian stated that Indigenous communities had estaklied communal customary claims tmver 10,000
hectares through the courts in the past: Indigenous rights activists expressed concern that the
amendments in the law would merely grant Indigeus communitiesthe right to use, but not own the

land, taking to the streets of cities within the state to express their dissatisfactién.

DEVELOPMENT OEAYAARD JUDICIADSRE

From the 1990s, Indigenous communities and their defenders have increasingly resortedVialaysian
courts to seek formal recognition and protection of thetustomary lands and resourcesto some degree of
success. Among their successes is the Malaysianudr - g d b of prevaxistingringigenous rightso
lands and resources without the needor formal legislative and executive endorsemefi.

These rights to lands and resources are enforceable through the courts where Indigenous claimants
establish priorand continuous occupation of the land claimed! The recognition of Indigenous customary
land rightsby the Courtshas seen significant gains particularly in Peninsular Malaysia, arguably
attributable to the fact that there are no written laws expresslycagnising, limiting or extinguishing Orang
Asli customary rights. Orang Asli have successfully claimed adequate monetary compensétitor the
deprivation and restitution of their land® where they have proven customary land righta the Courts
Malaysiancourts have also held that the federal and stagovernmentshave a fiduciary duty to protect
Indigenous land rights and tanot take actions that are inconsistent with such land rights’

50 Section 102, Sarawak Forests Ordinance 2015

®Rdd eng dw 1l okd9 Angmdn Onrs+ ®O0G @f " Hitpyiwaw.tKebameopdtcenu201@D7dlidghl d ms

againstland-code-amendmentbill/

2Qdt sdqr+ ®Hmchfdmntr L™k >xrh>mr ehf g sulyel8 https://vmev.reldterscconv/drtislgfus | *~ o r

malaysialandrights-lawmaking/Indigenousmalaysans-fight-new-land-law-with-maps-of-burial-grounds-idUSKBN1K6 1EF

53 See for example, the cases of Adong bin Kuwau v Kerajaan Negeri Johor [1997] 1 MLJ 418 and Nor anak Nyawai v Borneo Pulp
Plantation Sdn Bhd [2001] 6 MLJ 241. The legal correctness of thesmses was affirmed by the apex court of Malaysia in
Superintendent of Land & Surveys Miri Division v Madeli bin Salleh (suing as Administrator of the Estate of the deceasddh®sh
Kilong) [2008] 2 MLJ 677.

® Superintendent of Land & Surveys Miri Dsibn v Madeli bin Salleh (suing as Administrator of the Estate of the deceased, Salleh bin
Kilong) [2008] 2 MLJ 677.

% See eg. Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 527 (Court of Appeal).

% Ketua Pengarah Jabatan Hal Ehwal Orang Asli v Namad bin Nohing (Batin Kampung Bukit Rok[2015] 6 MLJ 527 (Court of
Appeal).

7 Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 527 (Court of Appeal).
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http://www.theborneopost.com/2018/07/11/ph-against-land-code-amendment-bill/
http://www.theborneopost.com/2018/07/11/ph-against-land-code-amendment-bill/
https://www.reuters.com/article/us-malaysia-landrights-lawmaking/indigenous-malaysians-fight-new-land-law-with-maps-of-burial-grounds-idUSKBN1K61EF
https://www.reuters.com/article/us-malaysia-landrights-lawmaking/indigenous-malaysians-fight-new-land-law-with-maps-of-burial-grounds-idUSKBN1K61EF

Unfortunately, more recent superior court decisions from Sarawakggest regressive judicial trends. In

2017, the majority Federal Court decision in Director of Forest, Sarawak v TR Sandah ak Tabau (2017) 3

CLJ 1 limited common law recognition of native Iban customary lands to settleteared and cultivated

landstemuda-" mc gdkc sg° ' s sgd a@dl cjd'gh ahddomqdmiswalforéstpldauc nl ~ hm =
galauhad not been given the force of law by the written laws of Sarawak.

While Malaysian courts remaina potential option for Indigenous communities seeking redress for their
land problems, Indigenous litigants face significant challenges in navigating this route due to limited
financial resources, incongruous evidentiary requirements, protracted litigatjgudicial uncertainty and
non-compliant state government&®

CHALLENGES OF EENGIRTIORENINSULAR MALSXBIH & SARAWAK

The National Inquiry into Indigenous Land Rights by SUHAKAM in 20%3identified the following
challenges faced bylndigenous peoples in relation to land rights in the country:

Peninsular Malaysia

1 Where an Orang As{OA) reserve is created theres still no security of tenure ashe state government
can revoke the status of reserve at any time

I Maps used by local govarment do not include land occupied by OA that is not gazetted as OA
reserves, making them effectively invisible

9 A lack of uniformity in land policy across states

9 Significant delays in the processing of reserve applications, meaning that there has been ary02%
increase in 20 years of gazetting of OA land according to JAKOA (the Department of Orang Asli
Developmenj figures, with someapplications pending for over 10 years

1 Land previously recognised a®Aland has in some cases been transferred to thestate or another
entity

1 JAKOA informed the Inquiry thathe main reason for their inability to gazett®Areserves is that
JAKOA is a Federal Agery while land is a State matter

1 OA have been led to believe, in some cases BAKOA officials, politicians, @vernment servants and
those having authority over land matters in the State, that their customary lands were theirs to own and
occupy, leading them rot to submit land applications

1 Where OA are on state land or forest reserve, the land continues to be tegbas such anda lack of
recognition creates the risk of land being &hated to parties other than OA

Sabah

9 Individual land applications for lad tenure rights are encouraged by authoritieslthough communal
land rights are recognized in the form of native reserves and communal titles under the Sahand
Ordinance (SLO)

9 There are sgnificant delays in approving applicationand surveying landwith delays in some case
exceeding 10 years

9 Indigenous land claims overlap with those of private individuals, companies, Government Linked
Companies(GLCs)and state development agencies, @bspite pending applications for land claims by
natives. Often private individuaé selltheir land to a company

1 When Indigenous communities complain abut others on their land, they havdeen told that their
application was rejected or the application of another individualiegany was accepted before theirs

9 There has been faud and abuse of power, with village headsutting names of outsiders on land title

See for example . YogeswaraRt aq | ~ mh " | "mc Bnkhm Mhbgnk hmc hiSggdntbmt sdgqg h sneqg sdyrd lgd r Is 'his
(2018) 18(1) Erasmus Law Review pp. 679
% SUHAKAM, National Inquiry Report, 2013, pp.81.53
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1 Notices are merely posted on the notice boards at the Land Surveys Department without efforts to
identify those who had made prior applications with respect to the same land and to proactively
communicate the notices to them so that they mighthallenge a claim

I Communal title allows the government to develop land in a joint venture with the community, often
without their full free, prior and informed consent.

1 Many affected native communitiesre not aware that their lands were within forest reserve until the
arrival of logging companies or the posting of notices by the authorities to warn against trespassing

Sarawak
9 The definition of customary land does not include roaming land

9 Courts have failedto acknowledge and build on progressive interpretations of customary land in
previous court decisions, instead strictly following the much narrower definition of customary land as
provided under Section 5(2) othe Sarawak Land CodeSLC)

9 There have beersignificant delays to land rights claims, with some applications beingst in the
bureaucratic process

9 Provisional leases by Government authoritiésive been given tahird parties or forest reservebave
been gazetted overruling land that wasthe subject of native applications

1 No reply to applications to survey the land

1 Notices to develop land posted in offices in provincial capitals are not practical for remote communities
to hear about and challenge

9 Provisional licenses provided to companies to develthe land include an obligation to excise and
protect NCR land but this often does not happen. This requiremgeis not specified in the licene
agreement itself

®SGD ENQDRYSHAR@STQ G
THE STRUGGLE TMDDEBESENOUSNAMDAYSIA

Amnesty International 23



.VIOLENCE AND
HARRASSMENT

®EVd "~ gd | " gjdc ax sgd f ° rark crimidalsito-thert
sgd “bshuhrs hr bqghl hm k sn sgdl £

Dennis Along, Tring activist from Sarawak

5.1SARAWAK

To date, the most violent attacks on Indigenous land defenders have occurred overwhelmingly in Sarawak,

a state rich in natural resourceslnternational organisations, including Global Witness, currently estimate

sg s kdrr sg m 0/% ne sgd Rs sd-r ogqhl gx g hmenqgdrsr
logging, or development into plantations, predominantly palm oil, since tfarestry industry began in the

1950s. From an original forest coverage of approximately 10 million hectares, less than 1 million hectares

of virgin forest are estimated to remaift.

From 1963 up until 2014, the Chief Minister of Sarawak was Abdul Taib Matua. A representative of the

A"ghr " m M rhnm k bn> khshnm+ vghbg v r L k> xrh”-r gt khmf
in 2014 at the age of 77 after ruling the state for over 50 years. However, he then took office as Yang di

Pertua Negeri(Head of Statg. The formerChief Minister and his family have been accused of allegedly

I rrhmf ° k> qgfd I "inghsx ne sgdhqg rtars msh k vd ksg s
resources. According to the investigative organisations Global Witnaeadl Bruno Manser Fund, the Chief

Minister personally had control of forest and plantatiditenses which have been granted in a way that

has violated the rights of Indigenous peopl€3.

Sarawak is home to a large number of Indigenous peoples, the larggsbup being the Dayak who make
to “oognwhl > sdkx 3/ $ Howevesthede ame sver8dgroups and subgkoups ih them -
state, including the Iban, Murut, Melanau, and the Penan. Rich in forest and natural resources, and within
this context ofautocratic rule, Sarawak continues to see Indigenous land defenders experience some of
the greatest threats and challenges within the country.

0 Interview with Amnesty International, Miri, 29 July 2017

®Rdd enqg dw' 'l okd+ Fkna k Vhsmdrkhsx®R+ ql'/v0Q -a- Engdrsr: Lxsgr ~ mc Qd
https://www.globalwitness.org/sites/default/files/library/Sarawak%20myths%20and%20reality.doc.pdf

62 See for example, AlJaxd g~ + ®Tmcdgbnudqgq RshAgf  aDwo n0r8d rL "Lg bkg xIr/h07 K™ mc

gssor9. .vvv- ki yddg -bnl.hmcdosg.ed stqdr.21/02./2.1/02207020644837063-
2016, www.economist.com/asia/2016/05/05/rumblesn-the-junglee.  Aqt mn L~ mr dq E tcomuption®igedkoreoperh ™ m ~ ms h

R g v 'j bnggtoshnm ogqgnad + 4 L x 1/07: Fkna k Vhsmdrr+ ®Hmrhcd L k> xrh"
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5.2PEOPLE DESCRIBEB @&BMF RS D QR -

Amnesty International interviewed 17 land defenders in Sarawak who stated thatigenous peoples

faced intimidation at the hands of individuals thatonfronted and harassedvillagersseekingto defend

their land 8 This confrontation and harassment of melvers of Indigenous communities by such people

g'r kdc sn “bshuhrsr+ k> vxdgr "mc Hmchfdmntr k> mc cdedm
often violent and intimidating approach.

The descriptions of the presentation and activities of individls described as gangsters by Amnesty
interviewees bear similarities from case to case. These individuals were described as wearing plain clothes
with their faces covered at times, appearing unannounced on Indigenous land or in their vicinity to

confront Indigenous community members and threaten them with swords, machetes or guns, sometimes
violently attacking the Indigenous community members.

In six instances, Amnesty International heard thandividuals described as gangsterbave issued verbal
threatstowards Indigenous communities who are opposed to a project or are present at blockades. In five
cases, Amnesty International collected witness testimony alleging that such individuals targeted village
heads or activists through physical violence, leadirtg physical harm, and even death.

5.3PHYSICAL ATTACK

®®H cgnoodc cnvm sn | x jmddr
r 1l tqgq h Zrvngc\- Sgdx ghs | d | mx

I Surik anak Muntai, Indigenous activist frorff Sarawak

Human rights defenders to whom Amnesty International spoke, told of how people described as gangsters
appeared when disputes turned bitter. In Serian, Sarawak, 16 communities of the Iban Indigenous people
have been fighting for their rights on land wherthey reside and which they hold claim to.

o

@ SURIK ANAK MUNTAI
MELIKIN

In March 2013, Surik anak Muntai a 7tyearold Iban activist from Melikin,Serian,was making hisway to ¢
bus stop to wait for his grandchildren to finish school after sending his palm oil fruit to the mill. He
described how four menstopped him and began attacking him with weapons.

He told Amnesty International:

®H cqnoodc c¢ nv matsackedlime with tnelhdrdle of a lpe, and used a samurai [swor:
Sgdx ghs I d I "mx shl@r- Sgdm sgdx g m "~ v x-_

Muntai told an Amnesty researcher that he suffered wounds on his face, arms, and torso, showing the
scars left from the attack and documentshat confirmed he was admitted to hospital for 3 month®espite
ehkhmf ° onkhbd gdongqs "~ ants sgd “~ss bj+ ~mc «L

% Interviewswith Amnesty International, Sarawak, 22 / |t kx 1/ 06- Rdd “krn enqg dw Il okd+ Eqdd L k> xrh
f " mfrsdqgr ~ mc m shipuww.ireemdlaysialodakcom/dateddr@/ration/2011/02/20/nealashesbetweengangsters

and-natives/ SUARAM, Malaysia Human Rights Report 2016: Civil and Political Rights, 2017 p. 190

4 Interview with Amnesty International, Miri, 29 Jul2017

% |Interview with Amnesty International, Kuching, 28 July 2017
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identified to police was released and was not charged, three days after the iritl®® No further action was
taken.

®Sgd onkhbd chcm-s ¢cn "mxsghmf- Sgdx sqghdc s
Muntai.

®Sgd onkhbd trdc sgd dwbtrd sg°s sgdx knrs s
Media reports state that the police weranable to identify any of the assailant¥.
Nevertheless, despitehis experience, and his age, Muntai vowed he would continue fighting for his land

®H vhkk mdudg r sno c delkoagsk tmslant is theyfdrestgwse dependion shg
forest for future generations: no land no life. | am not scared, | am willing to fight for the land for the
gdrs ne | x khed-"—

:‘::’ i A A ‘m":b; N R 1 b \1“‘
N A palm oil fruit lesdisputed lanBekelitSarawak, July 2017 © Amnesty International

Michael Luang, anothecommunity leader from Melikin, provided some more background on the dispute

®Ne found out in November 2011hat a provisional lease had been grantedthen we saw masonry
arriving. When they came we spoke to the person, perhaps a contractor with the company to develop or
destroy our land. From then on, we were told the company that was responsible had been given a
provisionallicence.

Michael Luangexplained that at one point,his car was set on fire. He also explainetthat a decision on

the land claim that he and his community had fought in court came on 10 July 2017. The Miri High Court
ruled that two companies have a provisional licer and rights todevelop the land.The ruling came
following the Federal court judgement TR Sandah in 2017, that has had a witenging impact on long
running land claims in Sarawak. The 16 communities attempted to claim rights over 12,500 hectares of
land, but the judge,referring to the TR Sandah judgement, ruled that the communities had failed to

®Hmsdquhdv vhsg @ mdrsx Hmsdgm shnm k+ Jtbghmf+ 17 |1tkx 1/06- Rdd "~ krn
Eqgdd + 15 L gbg 1/02: L k xrchiejdmohy ®@k$ rbjediggdne R4qg LV gbgMBQO2
Rdd enqg dw 'l okd9 Angmdn Onrs+ ®Uhkk fdgr Khuhmf hm Ed ' q ne F mfrsdqr +
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provide enough evidence to claim land right® Despite this, Luang also promised he and his community
would continue to defend their land.

®Sgd sqddr + k° osclwasdhdorntiere searahihd for iobd trene. That land is our
market and our banktvd b~ mmns cdo s eqnl ntq k> mc- "

In a separate casethe ongoing land dispute concerning the community of Sungai Bekelit, has made
national headlines.

o

@ JAMBAI ANAK JALI
SUNGAI BEKELIT

ﬁ\Jambai anak Jali stands outside a blockade that was patrolled 2¢ivecs andagtral |Bekelit, July 2017 © Amnest
International

® V bBecameunable to retrieve the palm oil fruit on our plantation and we experienced commerci
knrfr -~

Tuai Rumah (Village head) Jambai Jalt,an Iban Indigenous leader in Sungai Bekelit, told Amnesty
International.

Tuai Rumah Jambai and other community membersxplained howthey found out that authorities issued

provisional lease to a palm oil plantation on an area that the community considers their ancestral ldnd.

2008, the community took their complaint to the High Court. After they lost their case in 2013, intimidati
started to escalate. During this time the community erected a series of blockades to prevent the compa
from entering the land.

% Luang Anak Entiyang & Ors v United Teamtrade Sdn Bhd & Ors. [2017] MLJU 1631.

% Interview with Amnesty International, Kuching, 28 July 2017

 Interview with Amnesty International, Bekelit, Sarawak, 30 July 2017

™ According to Tuai Rumah Jambai, despite not being an official headman since 2014, at least 30 families in Sungai Bekelisier
Jambai their headman, as opposed to the headman officially recognized by the authorities
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