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1. EXECUTIVE SUMMARY 
 
 
 

In spite of incredible risks, Indigenous Peoples continue to speak out. They continue to 
defend their ways of life, their communities, and the lands and forests all humanity depends 
on.̄  

Victoria Tauli-Corpuz, UN Special Rapporteur on the Rights of Indigenous Peoples, August 2018 

 

Across Malaysia, extensive land development is adversely affecting Indigenous peoples, posing a threat to 

ancestral lands, traditional ways of life and a wide spectrum of human rights. The Indigenous peoples of 

Malaysia comprise over 67 ethnic groups comporhmf 03$ ne sgd bntmsqxr onotk`shnm- They reside in 

almost every state and territory within the Federation `mc `qd `eenqcdc rodbh`k qdbnfmhshnm hm sgd bntmsqxr

constitution. Despite this, they continue to suffer from disproportionate levels of poverty and ongoing social 

exclusion, in part due to an absence of formal recognition of their land as well as a lack of consultation 

and free, prior and informed consent on proposals to expropriate their land.   

This report documents the extent of risk faced by Indigenous peoples in Malaysia who claim their rights to 

land and those that support them, in the context of development and the failures of the state to protect 

these human rights defenders from threats, intimidation and violence.  

Indigenous peoples and defenders of Indigenous land remain on the frontline of forest conservation, 

preserving a precious ecosystem and vital asset to the country, which remains at risk of disappearing, 

together with their culture. In the absence of government protection, Indigenous land defenders have 

been at the forefront of an increasingly vocal struggle where their only options are to concede to the taking 

of their land or to protest, take legal action and once development is already underway attempt to block 

further expropriation of, and harm to, their land.  In their attempt to defend, protect and promote the land 

rights of Indigenous peoples, these human rights defenders face harassment, intimidation, arrest, and 

even death. Fuelling this is the impunity and quasi-absolute lack of accountability for violations and 

criminal acts committed against them. This report documents how Indigenous land defenders are almost 

systematically denied justice and access to remedy when their rights were violated.  

®Ntsrhcd odnokd v`ms sn bg`mge the way we live,̄ a community leader from Pos Piah, Perak told Amnesty 

Hmsdqm`shnm`k- ®This is our culture and our religion, and how we heal the sick is according to our ways. The 

forest is our heartbeat.  ̄

The report is based primarily on field research undertaken on visits to Malaysia by Amnesty International 

in July and August 2017 and January 2018, and further remote research undertaken in August and 

September 2018. During this time, Amnesty International interviewed 86 Indigenous community 

members, village heads, local activists, members of civil society organisations, lawyers, academics and 

journalists.  

Amnesty International met with representatives of the National Human Rights Commission (SUHAKAM) 

`mc MFNr `cunb`shmf Hmchfdmntr odnokdr qhfgsr- Sgd report also draws on a review of academic and 
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other publications on this issue, as well as media reports related to Indigenous land in Malaysia.  Research 

extended across Malaysia, encompassing Peninsular Malaysia, Sabah and Sarawak. 

Amnesty International interviewed 17 land defenders in Sarawak who stated that, as in other parts of the 
country, Indigenous peoples faced intimidation and threats by private individuals described as gangsters. 
On 21 June 2016, in what has become an emblematic case, Bill Kayong, an activist working with a 
grassroots network that mobilised communities in the event of a dispute, was shot dead while waiting at a 
traffic light in Miri. Bill had been a vocal advocate for Indigenous land rights, in particular for a Dayak 
community in Bekelit, a two-hour drive from Miri, that has been claiming its rights to lands it considers to 
be ancestral. ®Ahkk v`r ` qd`kkx rnbh`kkx bnmrbhntr odqrnm+ rn vgdmdudq odnokd vdqd hm mddc ge was ready 
to help them immediately. He was really brave, unconcerned for his own personal safety, he would 
oqhnqhshrd sgd rdbtqhsx ne nsgdqr+¯ ` qdk`shud ne Ahkkr snkc @lmdrsx Hmsdqm`shnm`k- 

Ahkkr cd`sg hr sgd nmkx b`rd @lmdrsx Hmsdqm`shnm`k cnbtldmsdc in which a person has been held 

accountable for the threats, intimidation and violence committed by individuals described as ¬¬f`mfrsdqr

against members of Indigenous communities defending their right to land, or those helping them. In this 

case, however, only one person ±  the man believed to have pulled the trigger ± has faced proper trial; 

those who gave the orders for the attack are believed to remain at large.  

Amnesty International interviews reveal that village leaders, activists, and even journalists have faced the 

threat of arrest and investigation by police because of their peaceful activities to defend Indigenous land. 

Such arrests and investigations have taken place across the country and appear to be used to silence and 

intimidate communities and human rights defenders. While few people Amnesty International spoke to 

were formally charged, at least 20 spent time in police custody, some on multiple occasions, or had 

accompanied police to the station for questioning to discuss their role in protests.  

State authorities have demolished blockades set up by Indigenous peoples in Gua Musang to protect their 

land, and activists and lawyers say that Indigenous peoples defending their rights to land have faced 

threats and acts of violence as a result of their work. The blockades have been demolished multiple times, 

and each time rebuilt by the communities.  At the time of the publication of this report, the dispute 

continues. International human rights law requires that states engage with, and seek the consent of 

Indigenous peoples as collectives, through their chosen decision-making structures, for projects on their 

land.  

Amnesty International documented cases of other challenges that defenders have faced, including 

dismissal from representative roles in the community, restrictions on their movement, and other reprisals 

for exercising their peaceful right to freedom of expression. Numerous individuals interviewed by Amnesty 

International that were not members of Indigenous communities described how they were intimidated for 

sgdhq vnqj `r `m `bshuhrs nq k`vxdq `mc k`adkkdc `r ¬hmrshf`snqr- 

In addition, the Malaysian government has failed to effectively investigate human rights violations against 

defenders. In instances of assault, attacks and threats, witnesses told Amnesty International that police 

routinely fail to investigate or respond to reports of Indigenous and other human rights defenders. The 

behaviour of non-state actors towards Indigenous peoples defending their land raises further challenges, 

highlighting the need for the government to hold accountable those who threaten defenders and urgently 

provide protection to those who have faced threats and intimidation.  

Almost all the defenders that spoke to Amnesty International highlighted the lack of free, prior and 

informed consent for development projects which makes it difficult, if not impossible, for communities to 

oppose development once it has started. The numerous consequences of speaking out to defend 

Indigenous land has created a climate of fear amongst communities and activists. Many defenders who 

spoke to Amnesty International asked that their identities be concealed. Others feared filing police reports 

or raising issues with local officials. However, despite the risks and challenges, defenders of Indigenous 

land said they would continue to speak out, to ensure that the visibility of Indigenous communities and 

support for their efforts to defend their land grows. An Indigenous activist from Melikin, Sarawak told 

Amnesty International, ®H vhkk mdudq rsno cdedmchmf lx qhfgsr nm sgd k`mc± because this land is the forest, 

we depend on the forest for future generations ± no land, no life. I am not scared, I am willing to fight for 

sgd k`mc enq sgd qdrs ne lx khed-¯ 
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Amnesty International has concluded that since an official inquiry into Indigenous Land was published in 

2013, there has been little progress on the improvement of the protection of Indigenous peoples in 

Malaysia and there remains a deep lack of recognition, respect, security and protection mechanisms for 

the work carried out by defenders of Indigenous land. In May 2018, the Pakatan Harapan coalition 

snookdc enqldq Oqhld Lhmhrsdq M`iha Q`y`jr qtkhmf bn`khshnm A`qhr`m M`rhnm`k eqnl onvdq- Hm hsr l`mhedrsn+

O`j`s`m G`q`o`m okdcfdc sn hlokdldms mtldqntr gtl`m qhfgsr qdenqlr+ hmbktchmf sn ®qdbnfmhrd+ tognkc

`mc oqnsdbs sgd chfmhsx `mc qhfgsr¯ ne sgd Hmchfdmntr odnokdr ne L`k`xrh`- 

In order to protect the work of Indigenous land defenders, the Malaysian government must ensure they 

are free from harassment, and the threat of criminalization through the use of repressive laws; and that 

they are able to conduct their important and legitimate work in a safe environment. 

In addition, authorities must initiate prompt, thorough and impartial investigations into attacks, threats and 
assaults against defenders working to defend rights related to Indigenous land, and where there is 
sufficient evidence of criminal responsibility, bring those responsible to justice in fair trials, without 
recourse to the death penalty. Adequate legal aid and requisite financial assistance must be made 
available to Indigenous communities who are using the courts to defend their land rights and officials 
should refrain from using language that stigmatizes, abuses, disparages or discriminates against human 
qhfgsr cdedmcdqr+ hmbktchmf bg`q`bsdqhyhmf sgdl `r9 ®hmrshf`snqr+¯ ®`msh-cdudknoldms+¯ nq ®bqhlhm`kr-¯ 
 

More broadly, the government must implement the human rights of Indigenous peoples, including their 

right to land and to the protection of their cultural heritage. Mechanisms, including an independent 

National Commission on Indigenous Land Rights should be established to address the long term, systemic 

changes necessary to protect defenders working to defend Indigenous land and end the cycle of abuses 

against Indigenous Peoples.   

Finally, the UN Special Rapporteur on the rights of human rights defenders must be allowed by the 
government to carry out a fact-finding visit to Malaysia. In addition, the government must consult with 
Indigenous peoples to determine the modalities for the visit of the Special Rapporteur on the rights of 
Indigenous Peoples in 2019.   

At the dawn of a new government, an opportunity exists to address the systematic violations against 
Indigenous peoples and ensure the protection and respect of those that defend their land. This 
opportunity should not be missed. The future of the Indigenous peoples of Malaysia and the forest 
depends on it. 
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2. METHODOLOGY 

This report is based primarily on field research undertaken on visits to Malaysia by Amnesty International 

in July and August 2017 and January 2018, and further research undertaken remotely in August and 

September 2018. It focuses on the challenges faced by Indigenous land defenders ± people who work to 

promote, defend and protect the lands of Indigenous peoples on behalf of individuals or groups through 

non-violent means, including headmen, Indigenous community members, lawyers, journalists, local 

politicians ± since an in-depth Inquiry by the National Human Rights Commission of Malaysia into the land 

rights of Indigenous Peoples that was conducted from 2010-2012, and published in 2013.1  

@lmdrsx Hmsdqm`shnm`kr qesearch extended across Malaysia, encompassing the states of Selangor, Perak, 

Johor and Kelantan in Peninsular Malaysia, and interviews in Kota Kinabalu, Sabah and both Miri and 

Kuching in Sarawak. In total, Amnesty International delegates interviewed 86 Indigenous community 

members, village heads, local activists, members of civil society organisations- including those advocating 

Hmchfdmntr odnokdr qhfgsr, lawyers, academics and journalists. Some interviews were conducted in 

English, while others, including the majority of interviews with Indigenous peoples, were undertaken in 

Malay or local languages, with English translation. Some people interviewed requested to have their names 

withheld, for fear of reprisals. Their names and any identifying information have been omitted from this 

report. When interviewing people from remote communities delegates travelled to villages or where that 

was not possible, interviewees travelled to central locations to meet with delegates. 

Amnesty International also met with representatives of the National Human Rights Commission 

(SUHAKAM) and NGOs advocating on Indigenous peoples rights. The report draws on a review of 

academic and other publications on this issue, as well as media reports related to Indigenous odnokdr

land in Malaysia.  

Amnesty International focused its research on the actions and responsibilities of the state in Malaysia, 

whose duty it is to ensure rights.  The report does not address the issue of responsibility on the part of 

specific companies. Amnesty International would like to thank all the individuals who spoke to the 

organisation, gave permission for their testimony to be used, and contributed time and their input towards 

the publishing of this report. 

TERMINOLOGY 
 

Generally, the name Orang Asli has been used to refer to the Indigenous peoples of Peninsular Malaysia, 
while those in Sabah and Sarawak, are referred to as the natives of Sabah and the natives of Sarawak. 
Amnesty International recognises however, the right of peoples to self identify, and the use of this 
terminology should not be taken in any way as an imposition of a name on a particular community. In this 
report, Amnesty International refers to the Indigenous peoples of Malaysia by their particular tribe or ethnic 
grouping, in order to accurately differentiate between the groups when necessary. 

                                                                                                                                                     
1 Human Rights Commission of Malaysia (SUHAKAM), Report of the National Inquiry into the Land Rights of Indigenous Peoples, 2013 
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In this report we use terms such as Indigenous land defender and human rights defenders of Indigenous 
land to include both Indigenous people from the commuities in question who are fighting for recognition of 
their own land, as well as others who are non-Indigenous and working alongside Indigenous peoples in 
their struggles to protect their land.  
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3. BACKGROUND 

®Violations of Indigenous odnokdr qhfgsr bnmshmtd sn ad vhcd-ranging, and the underlying reasons 
include the widespread, systematic discrimination against them, as well as exclusion from decision 
making and effective participation in matters that directly affect them.̄  
National Human Rights Commission of Malaysia (SUHAKAM)2 

 

 

3.1 INDIGENOUS PEOPLES OF MALAYSIA 
  

Spread across fourteen states, the Indigenous Peoples of Malaysia have been typically categorised into 

three groups ± the Orang Asli of Peninsular Malaysia, the native peoples of Sabah, and the native peoples 

of Sarawak. In reality however they comprise over 100 different ethnic and sub-ethnic groups, many with 

characteristics different from those of their neighbours. While the Orang Asli comprise just 0.7% of the 

population of Peninsular Malaysia, the natives of Sabah and Sarawak form 60% and 70% of the 

populations of the two states respectively.3 Indigenous peoples make up 14$ ne sgd bntmsqxr onotk`shnm

in total.4 The Indigenous peoples of Malaysia have distinctive cultural and historical characteristics, 

different from those of other segments of the population. As such, the state is required to ensure that the 

necessary conditions exist to allow their unique ways of life to flourish. While some Indigenous populations 

have migrated to urban areas, most remain in rural, and often remote parts of the country.5 Many 

communities continue to make a living from subsistence and commercial farming.6 However, beyond the 

use of the forest for practices such as agriculture, hunting, fishing, foraging and shifting cultivation, land 

also forms the basis of spiritual beliefs and contains historic sites, passed on from generation to 

generation.7 Hence the identity and culture of Indigenous peoples remains closely connected to the land. 

One Murut leader from Sabah told Amnesty International: ®Sgd qd`rnm vgx sgdx snnj ntq k`mc v`r sn ok`ms
palm oil.  The land they are taking is the land where we collect our medicine, where we hunt, where the 
salt spring is and where the fruit trees are as well.  We depend on hunting for our meat, we catch fish 

                                                                                                                                                     
2 Human Rights Commission of Malaysia (SUHAKAM) (herein SUHAKAM), Annual Report 2016, 2017 p.10 
3 SUHAKAM, Report of the National Inquiry into the Land Rights of Indigenous Peoples (herein Report of the National Inquiry), 2013, 
p.10 
4 SUHAKAM, Report of the National Inquiry, 2013, p.5  
5 SUHAKAM, Report of the National Inquiry, 2013 p.10 
6 See for example, Central Intelligence Agency Library, World Factbook, Malaysia, /www.cia.gov/library/publications/the-world-
factbook/geos/my.html; SUHAKAM, Report of the National Inquiry into the Land Rights of Indigenous Peoples, 2013; p.10; R Aiken, C 
Kdhfg+ ®Hmchfdmntr K`mc-Qhfgsr Hrrtdr hm L`k`xrh`¯+ Sgd Fdnfq`oghb`k Qduhdv+ Nbsnadq 2011, p. 475 
7 Rdd enq dw`lokd+ Q @hjdm+ B Kdhfg+ ®Rddjhmf Qdcqdrr hm sgd Bntqsr9 Hmchfdmntr K`mc Qhfgsr `mc Itchbh`k Cdbhrhnmr hm L`k`xrh`+¯
Modern Asian Studies, Vol 45, No 4, July 2011, p. 826; SUHAKAM, Report of the National Inquiry, 2013, p. 173 

https://www.cia.gov/library/publications/the-world-factbook/geos/my.html
https://www.cia.gov/library/publications/the-world-factbook/geos/my.html
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sgdqd- Vd cnms qd`q atee`kn- Sg`s hr vgx vd vhkk mdudq kds ntq k`mc fn- Sg`s hr vg`s ntq `mbdrsnqr kdes enq
us, our inheritance.  We are the caretakers now.̄8  
 

Research has shown that globally, Indigenous peoples make a vital contribution to forest conservation and 

climate change mitigation, preserving precious ecosystems which remain at risk of disappearing, together 

with their culture.9 While many Indigenous peoples have integrated aspects of contemporary life, many 

also retain traditional practices and customs that continue to be observed, some on a daily basis. 

Members of Indigenous peoples told Amnesty International about their own written and unwritten laws and 

btrsnlr+ jmnvm `r ¬`c`s vghbgregulates use of the land, its resources and community governance,10 

while others referred to land as sacred, governed by a creator or watched over by divine beings. One 

example is the Temiar community in Perak, who referred to the Princess of the Mountain as a guardian of 

their ancestral forest.11 Hunting practices are often based on traditional techniques and require 

community members to observe certain rules to ensure the sustainability of the forest and its resources.  

®Vd khud hm ` sq`chshnm`k v`x+ `mc oq`bshbd ntq sq`chshnm`k jmnvkdcfd+ b`qqx nts `fqhbtkstqd+ gtms sgqntfg

traditional knowledge and catch our fish through traditional knowledge. Our ancestors passed their forest 

to us, including the knowledge of medicinal herbs, all the trees, and also most of the forest produce we 

gather. Our livelihoods depend on resources,¯12  an Indigenous leader from Sabah explained. 

3.2 LAND OWNERSHIP 
 

Since L`k`xrh`rindependence in 1957, the Indigenous peoples of Malaysia have often been adversely 

affected by, rather than the beneficiaries of the model of development pursued by the government.13 The 

bntmsqxrrapid economic growth over the past two decades has benefited in part from the extensive 

dwoknhs`shnm ne L`k`xrh`r m`stq`k qdrntqbdr+ hmbktchmflogging, land development, palm oil and rubber 

plantations, as well as the construction of dams.14 While development has brought gains for many 

Malaysians, Indigenous peoples have often faced encroachment on their land because of development 

projects, preventing them from benefiting from their traditional sources of livelihood and leaving them at 

risk of poverty and further marginalisation.15 In the worst cases, they have been summarily dispossessed 

of their lands, forced from their homes, and made to witness the depletion and degradation of natural 

resources they lay claim to.  

The main reason for this is the lack of recognition and implementation of Indigenous odnokdrrights to 

land in law, policy and practice. While the Malaysian Federal Constitution provides for the right to property 

and some recognition of Indigenous land, in reality, there is a lack of realisation of these provisions. Article 

161(A) permits for the oqnuhrhnm ne rs`sd k`v enq sgd ¬qdrdqu`shnm ne k`mc£nq enq `khdm`shnm sn m`shudr ne

R`a`g `mc R`q`v`j+ nq ¬enq fhuhmf sgdl oqdedqdmsh`k sqd`sldms `r qdf`qcr sgd `khdm`shnm ne k`mc ax sgd

rs`sd- Sgd k`mc qhfgsr ne sgd Nq`mf @rkh ne Odmhmrtk`q L`k`xrh` `qd afforded less protection, though Article 

8 (5)(c) of the Constitution provides for laws to be enacted by the Federal government enq sgd ®oqnsdbshnm+

vdkkadhmf nq `cu`mbdldms¯ ne Nq`mf @rkh+ ®hmbktchmf sgd qdrdqu`shnm ne k`mc-¯  

The struggle for the protection of Indigenous land has also been hampered because land and forest 
matters fall under the State List in Schedule 9 in the Federal Constitution, giving state governments 
jurisdiction over such matters. As such, state executives and lawmakers have wide powers to determine 

                                                                                                                                                     
8 Interview with Amnesty International, Kota Kinabalu, 26 July 2017 
9 Rdd enq dw`lokd+ VBR Mdvrqnnl+ ®Mdv @m`kxrhr R`xr Hmchfdmntr Odnokdr Khuhmf hm Hms`bs Enqdrsr @qd Jdx sn Bkhl`sd Ehfgs¯+ 00
Rdosdladq 1/07: Sgd Ft`qch`m+ ®Hmchfdmntr qhfgsr `qd jdx sn oqdrdquhmf enqdrsr+ bkhl`sd bg`mfd rstcx ehmcr¯+ 1 Mnudladq 1/05 
10 Interviews with Amnesty International, Sabah, 26 July 2017. See also for example, SUHAKAM, Report of of the National Inquiry, 2013, 
p.11; Q @hjdm+ B Kdhfg+ ®Rddjhmf Qdcqdrr hm sgd Bntqsr9 Hmchfdmntr K`mc Qhfgsr `mc Itchbh`k Cdbhrhnmr hm L`k`xrh`+¯ Lncdqm @rh`m
Studies, Vol 45, No 4, July 2011, p. 872 
11 Interview with Amnesty International, Perak, 4 January 2018. See also for example, SUHAKAM, Report of the National Inquiry, 2013 
p. 30 
12 Interview with Amnesty International, Kota Kinabalu, 26 July 2017 
13 See for example, SUHAKAM, Report of the National Inquiry, 2013, p.vi-vii, 168 
14 Rdd enq dw`lokd+ ®Rddjhmf Qdcqdrr hm sgd Bntqsr9 Hmchfdmntr K`mc Qhfgsr `mc Itchbh`k Cdbhrhnmr hm L`k`xrh`+¯ Lncdqm @rh`m Rstchdr+
Vol 45, No 4, July 2011, p. 839, SUHAKAM, Report of of the National Inquiry, 2013, p.5 
15 Report to the Commission on Human Rights, Special Rapporteur of the Right to Food, UN Doc. A/HRC/25/57/Add.2, para. 64- 67  
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the extent to which Indigenous land is recognised and protected. Rarely is it that states, many of which 
consider natural resources an important source of revenue, act in favour of Indigenous claims.16 Rather, in 
most cases, Indigenous peoples are susceptible to the decisions of the state authorities that often favour 
development. Despite this, Malaysian courts have held that the federal and state governments have a duty 
to protect Indigenous land rights and to not take actions that are inconsistent with those rights.  In its 
National Inquiry report, the National Human Rights Commission (SUHAKAM) also declared that 
Indigenous odnokdrland rights cannot be ignored stressing that, ®Vhere the rights are provided by 
statute, any inadequacy must be compensated by reference to the constitutional provisions to give full 
recognition of the customary rights to land.̄17 In other words, the Federal government still has the 
obligation to respect, protect and fulfil the right of Indigenous peoples to their ancestral lands, and cannot 
disregard this duty. 
 
In the meantime, in order to prove their claim and challenge development on land, Indigenous 
communities have had to turn to the courts, a lengthy process that often takes years to resolve.18 During 
this time in at least some cases, states have continued to issue licenses to companies, or gazette land as 
Forest reserve, that can then be developed, without consulting Indigenous peoples. Without a title deed to 
demonstrate their ownership of the land, when a dispute arises, the company with a licence has been 
favoured by the police and local authorities, and Indigenous communities claims are deemed illegitimate 
in the eyes of the law ± increasing the risks against those who seek to protect and defend them.  
 

 
          

Cleared land in Johor, Peninsular Malaysia, July 2017 © Amnesty International 
 
 
 
 
 

                                                                                                                                                     
16 See for example, ®Rddjhmf Qdcqdrr hm sgd Bntqsr9 Hmchfdmntr K`mc Qhfgsr `mc Itchbh`k Cdbhrhnmr hm L`k`xrh`+¯ Lncdqm @rh`m Rstchdr+
Vol 45, No 4, July 2011, p. 839 
17 SUHAKAM, Report of the National Inquiry, 2013, p.65 
18 See for example, Yogeswaran Subramaniam and Colin Nichnk`r- ¬Sgd bntqsr `mc sgd qdrshstshnm ne hmchfdmntr sdqqhsnqhdr hm L`k`xrh`
(2018) 18(1) Erasmus Law Review p.72 
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3.3  PARTICIPATION IN DECISION MAKING 
 

A lack of participation in decision making in relation to Indigenous land by Indigenous communities has 

also been noted by SUHAKAM and experts including the UN Special Rapporteur on the Right to Food as a 

major barrier to the realisation of land rights.19 Following his visit to Malaysia in 2013, UN Special 

Rapporteur Olivier de Schutter called for free, prior and informed consent to be afforded to Indigenous 

peoples in Malaysia, an internationally recognised principle considered fundamental to the rights of 

Indigenous peoples that has also been emphasised repeatedly by the UN Special Rapporteur on the rights 

of Indigenous peoples.20  

Free, prior and informed consent is a principle that requires states to consult with Indigenous peoples 

regarding any development on their ancestral lands. In most cases where a significant impact on the 

bnlltmhsxr qhfgsr sn k`mc nq btkstq`k gdqhs`fd b`m ad dwodbsdc+ sgdstate has the obligation to obtain the 

free, prior and informed consent of the community for the proposed development.  

Together with lack of title, the failure to obtain free, prior and informed consent is one of the principal 

challenges facing Indigenous communities in Malaysia. In some cases, licences are issued by government 

to companies without first consulting the affected Indigenous peoples. This was noted in the SUHAKAM 

National Inquiry, which included examples where this process was bypassed.21 In Peninsular Malaysia, 

the Department of Orang Asli Development (JAKOA), often engages with government agencies and 

companies and provides consent, considering itself the representative of the Indigenous people.22 In some 

cases, companies are permitted to begin operations before consultations have taken their course.23 This is 

despite policy of the government that expressly requires such consent, for example The Statement of 

Onkhbx Qdf`qchmf sgd @clhmhrsq`shnm ne sgd Nq`mf @rkh ne Odmhmrtk`q L`k`xrh` vghbg rs`sdr sg`s9 ®Sgd

rodbh`k onrhshnm ne `anqhfhmdr hm qdrodbs ne k`mc tr`fd `mc k`mc qhfgsr rg`kk ad qdbnfmhydc£- @anqhfhmdr

will mns ad lnudc eqnl sgdhq sq`chshnm`k `qd`r vhsgnts sgdhq etkk bnmrdms-¯24 

This lack of consultation has contributed to an atmosphere of division and distrust between the 

government and the Indigenous peoples of Malaysia, spurring more action on the part of individuals and 

communities to make their voices heard. 

3.4 MISSED OPPORTUNITIES 
 

In 2013, there were signs that the government recognised the need to reform its policies on land issues 

facing Indigenous Peoples. An 18-month Inquiry by SUHAKAM, provided an in-depth examination of the 

land issues affecting Indigenous peoples. The Report of the National Inquiry into the Land Rights of 

Indigenous Peoples, exposed a wide-ranging pattern of abuses including the ongoing systemic issues 

centred around land laws that fail to recognise Indigenous odnokdrland ownership and management, as 

well as the prioritisation of land development projects over the need to ensure the survival of Indigenous 

cultural practices and livelihoods.25  

Following the release of the SUHAKAM report, a government Taskforce on Indigenous Land Rights was 

formed sn rstcx sgd Bnllhrrhnmr recommendations. Subsequently, the government adopted 17 out of 18 

                                                                                                                                                     
19 SUHAKAM, Report of the National Inquiry, 2013 p.32; Report to the Commission on Human Rights, Special Rapporteur on food, UN 
Doc. A/HRC/25/57/Add.2, para. 72-73 
20 Report to the Commission on Human Rights, Special Rapporteur on food, UN Doc. A/HRC/25/57/Add.2, para. 72-73; Report of the 
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, James Anaya, UN Doc. 
A/HRC/12/34 (2009), para 36-57 
21 See for example the encroachment of commercial plantations on land claimed as native customary rights in Sabah p.89  
22 SUHAKAM, Report of the National Inquiry, 2013, p.135 
23 See for example SUHAKAM, Report of the National Inquiry. p 33; Q @hjdm+ B Kdhfg+ ®Hmchfdmntr K`mc-Qhfgsr Hrrtdr hm L`k`xrh`¯+ Sgd
Geographical Review, October 2011 p.481 
24 Section 1(d) Policy Regarding the Administration of the Orang Asli of Peninsular Malaysia 1951 
25 SUHAKAM, Report of the National Inquiry, 2013, p.164 
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recommendations including those relating to recognition, demarcation and titling of Indigenous land, right 

to remedy for past abuses, and participation in decisions around land development.  

The acceptance of these recommendations was hailed by observers, including the UN, as a step towards 

resolving the problems faced by Indigenous peoples and reducing human rights violations.26   In April 

2017, however, SUHAKAM declared that none of the recommendations had been implemented and that 

sgd fnudqmldmsr hm`bshnm g`r kdc sn `m hmbqd`rd hm bnmeqnms`shnm `mc hmbhcdmsr adsvddm Hmchfdmntr

peoples and the authorities.  It called on the government to issue a temporary moratorium on all 

development involving Indigenous land rights.27 This has not happened to date. 

3.5 BREAKING FROM THE PAST 
 

In May 2018, sgd O`j`s`m G`q`o`m bn`khshnm snookdc enqldq Oqhld Lhmhrsdq M`iha Q`y`jr qtkhmf bn`khshnm
Barisan Nasional from power. The first change of government since independence has raised hopes 
amongst Malaysians and the international community that progress on human rights, including the rights 
of Indigenous peoples may be possible.  
 
In its election manifesto, Pakatan Harapan pledged to implement numerous human rights reforms, 
including to ®qdbnfmhrd+ tognkc `mc oqnsdbs sgd dignity and qhfgsr¯ of the Indigenous peoples of Peninsular 
Malaysia28, rs`shmf `krn sg`s hs vhkk ®vnqj sn hlokdldms sgd oqnonr`kr ne sgd M`shnm`k Hmpthqxinto the Land 
Rights of Indigenous Peoples qdonqs£sg`s g`r addm hfmnqdc ax 'enqldq qtkhmf o`qsx `mc bn`lition) UMNO 
(United Malays National Organisation) and BN (Barisan Nasional).29¯ She manifesto promises it will bring 
sghr qdonqs ®enq cda`sd vhsghm sgd ehqrs xd`q ne sgd O`j`s`m G`q`o`m `clhmhrsq`shnm-¯ Sgdmanifesto further 
pledges to recognize Indigenous lands of the Indigenous peoples of Peninsular Malaysia30 Sabah and 
Sarawak, and in cases where land has been unfairly appropriated, to ®drs`akhrg ` qdcqdrr ldbg`mhrl sn
ensure the affected party is adequately compensated.¯31  
 
In addition, in its Voluntary National Review of the Sustainable Development Goals in 2017, Malaysia 
made several commitments to improve the livelihoods of Indigenous and local communities in the 
management of natural resources. The Review pledged that it would empower these communities to 
report illegal activities, and significantly, have the right to give or withhold consent to proposed projects 
that may affect their lands.32 
 
The new government has also promised to ratify six remaining human rights conventions to which 
Malaysia is not yet a state party.33 These include the International Covenant on Civil and Political Rights, 
the International Covenant on Economic, Social and Cultural Rights, and the International Covenant on the 
Elimination of all Forms of Racial Discrimination, all of which have provisions on the rights of Indigenous 
peoples. 
 
Amnesty International views the above commitments as an opportunity for progress that should not be 
missed and calls on the government to address the concerns highlighted in this report to fully realise 
Indigenous peoplesrights in Malaysia. Amnesty International likewise calls on the new government to also 
ensure respect for and the protection of the rights of human rights defenders defending Indigenous 
peopleslands.   

                                                                                                                                                     
26 Rdd enq dw`lokd+ TM Mdvr+ ®L`k`xrh` ltrs oqnsdbs dmuhqnmldms+ Hmchfdmntr odnokdr `r hs qdctbdr onudqsx± TM dwodqs¯+ 07
December 2013 
27 See for example, SUHAKAM, SUHAKAM Annual Report 2016 
https://drive.google.com/file/d/0B6FQ7SONa3PRLVFYOHoyODc0eDg/view: Eqdd L`k`xrh` Snc`x+ ®Xnt g`ud e`hkdc sgd Nq`mf @rkh
Rtg`j`l sdkkr sgd fnudqmldms¯+ 3 @oqhk 1/06 gsso9..vvv-eqddl`k`xrh`snc`x-bnl.b`sdfnqx.mation/2017/04/04/you-have-failed-the-orang-
asli-suhakam-tells-the-government/ 
28 Pakatan Harapan, Buku Manifesto: Rebuilding our Nation (herein, PH Manifesto), Fulfilling our Hopes, March 2018, p. 83  
29 PH Manifesto p.83 
30 PH Manifesto p.83 
31 PH Manifesto p. 100-101 
32 Government of Malaysia, Economic Planning Unit, Malaysia Sustainable Development Goals - Voluntary National Review , June 2017 
https://sustainabledevelopment.un.org/content/documents/15881Malaysia.pdf  
33 See for example Amnesty International Malaysia, New Ministers Statement an Opportunity for Human Rights Reforms, 3 July 2018 
http://www.amnesty.my/malaysia-new-ministers-statement-opens-opportunity-for-human-rights-reforms/  

https://drive.google.com/file/d/0B6FQ7SONa3PRLVFYOHoyODc0eDg/view
https://sustainabledevelopment.un.org/content/documents/15881Malaysia.pdf
http://www.amnesty.my/malaysia-new-ministers-statement-opens-opportunity-for-human-rights-reforms/
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4. LEGAL FRAMEWORK 

 

®Everyone has the right, individually and in association with others, to promote and to strive 

for the protection and realization of human rights and fundamental freedoms at the national 
`mc hmsdqm`shnm`k kdudkr-¯ 

Article 1, UN Declaration on Human Rights Defenders34 

 

 

 

Malaysian authorities are bound by a number of international and domestic obligations that require them 

to protect both the rights of human rights defenders and the lands of the Indigenous Peoples of Malaysia.  

4.1 HUMAN RIGHTS DEFENDERS 

4.1.1 INTERNATIONAL LAW 

UN DECLARATION ON HUMAN RIGHTS DEFENDERS 

Under international human rights law and standards, every person who acts to defend or promote human 

rights, individually or in association with others, at the national, regional or international level is entitled to 

effective protections under national and international law to allow them to carry out their work in a safe 

and enabling environment. This right is set forth in the UN Declaration on the Rights of Human Rights 

Defenders and has been consistently recognized by several resolutions of the UN General Assembly and 

the Human Rights Council.  

The Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote 

and Protect Universally Recognized Human Rights and Fundamental Freedoms, commonly known as the 

Declaration on Human Rights Defenders, was adopted by the UN General Assembly by consensus in 

1998.35  The Declaration, while not a legally binding document, articulates several rights protected under 

international law and applies them to the particular role and situation of human rights defenders, including 

                                                                                                                                                     
34 Declaration on the role of human rights defenders and the need for their protection (also known as the Declaration on the Right and 
Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and 
Fundamental Freedoms) A/RES/53/144, 8 March 1999 (Herein, Declaration on the Rights of Human Rights Defenders) 
35 Declaration on the Rights of Human Rights Defenders 



 

®SGD ENQDRS HR NTQ GD@QSAD@S¯  
THE STRUGGLE TO DEFEND INDIGENOUS LAND IN MALAYSIA  

Amnesty International 17 

the duty of States to grant effective protections to those who face risks and attacks for their work in 

defending human rights.  

Specifically, the UN Declaration on Human Rights Defenders requires states to protect human rights 

defenders against threats, harassment, intimidation and attacks, including the use of criminal laws to 

target and silence them.36 @qshbkd 01 '1( enq dw`lokd+ rs`sdr sg`s ®Sgd Rs`sd rg`kk s`jd `kk mdbdrr`qx

measures to ensure the protection by the competent authorities of everyone, individually and in 

association with others, against any violence, threats, retaliation, de facto or de jure adverse 

discrimination, pressure or any other arbitrary action as a consequence of his or her legitimate exercise of 

sgd qhfgsr qdedqqdc sn hm sgd oqdrdms Cdbk`q`shnm-¯ Hs `krn qdquires states to combat impunity by ensuring 

that those responsible for violations and abuses against human rights defenders are promptly brought to 

justice.37 

While states bear the ultimate responsibility to protect human rights defenders, non-state actors, including 

companies, have a responsibility to respect human rights and should refrain from undermining the 

capacity of human rights defenders to do their work freely and safely.38 Companies must pay particular 

attention to the risks their operations entail for human rights defenders and put in place enhanced due 

diligence procedures to identify, assess and adequately address risks to, and impacts on human rights, 

including on the rights of human rights defenders. 

UNIVERSAL DECLARATION OF HUMAN RIGHTS 

Human rights defenders are also entitled to the protection and fulfilment of their fundamental rights as 
enshrined in the Universal Declaration of Human Rights (UDHR).  

The right to life, liberty and security of person is enshrined in Article 3 of the UDHR while Article 8 sets out 
the right to an effective remedy for violations of rights under the Constitution or by law.  

In the context of attacks, intimidation and threats faced by human rights defenders, the right to freedom of 
opinion and expression is set out hm @qshbkd 08 ne sgd TCGQ- Sghr qhfgs hmbktcdr sgd ®eqddcnl sn gnkc
nohmhnmr vhsgnts hmsdqedqdmbd¯ `mc sn ®rddj+ qdbdhud `mc hlo`qs hmenql`shnm `mc hcd`r sgqntfg `mx ldch`
and regardless of frontiers.¯ @qshbkd 1/ ld`mvghkd+ rdsr nts sgd qhfgs sn od`bdetkassembly and association. 

Although international human rights law does permit certain restrictions on freedom of expression and 
peaceful assembly, these restrictions must meet a strict three-part test: they must be provided by law; be 
limited to specified purposes such as national security, public order or respect for the rights or reputation 
of others; and be necessary and proportionate to the achievement of one of those permissible purposes. 
Any restrictions imposed that cn mns ldds `kk dkdldmsr ne sghr ®three-o`qs sdrs¯ bnmrshstsd uhnk`shnmr ne
these rights.  

 

3-0-1 M@SHNM@K KDF@KEQ@LDVNQJ 
 

While the role and work of human rights defenders is not explicitly mentioned in Malaysian law, the 
Malaysian Federal Constitution and a range of other laws - including the Sedition Act, Peaceful Assembly 
Act, the Legal Aid Act are relevant to the protection of and respect for human rights defenders and the 
work that they carry out. 

The Malaysian Constitution affirms the rights to life, liberty, and due process.39 It further guarantees all 

persons equal protection of the law (Article 8). The Constitution also affirms other rights set out in the 

Declaration of Human Rights Defenders, including the rights to freedom of expression, assembly and 

association.40 

                                                                                                                                                     
36 Article 12, Declaration on the Rights of Human Rights Defenders 
37 @qshbkd 8 d-f- ®Dudqxnmd g`r sgd qhfgs+ hmchuhct`kkx `mc hm `rrnbh`shnm vhsg nsgdqr+ sn admdehs eqnl `m deedbshud qdldcx `mcto be 
protected in sgd dudms ne sgd uhnk`shnm ne sgnrd qhfgsr-¯ Cdbk`q`shnm nm sgd Qhfgsr ne Gtl`m Qhfgsr Cdedmcdqr 
38 Article 11, Declaration on the Rights of Human Rights Defenders 
39 Article 5, Federal Constitution of Malaysia 1963 
40 Article 10, Federal Constitution of Malaysia 1963 
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While freedom of expression and the right to peaceful assembly are protected in the Constitution, they are 
subject to restrictions in practice. Legislation that sets out the limits of these rights in Malaysia includes the 
Sedition Act 1948 and the Peaceful Assembly Act 2012.  

L`k`xrh`r bnknmh`k-era Sedition Act criminalises a wide array of activities, which should be considered to 
ad ` kdfhshl`sd dwdqbhrd ne sgd eqddcnl ne dwoqdrrhnm+ hmbktchmf sgnrd ¬vhsg ` sdmcdmbx sn dwbhsd
disaffection against any Ruler or goudqmldms nq sg`s ¬ptdrshnm `mx l`ssdq oqnsdbsdc ax sgd Bnmrshstshnm-
The restrictions imposed in the Act are phrased in an excessively broad and vague manner, potentially 
resulting in both an overreach and abusive application of the law. The Act does not comply with 
international human rights law and standards, and additionally, violates the rights to freedom of expression 
`r ft`q`msddc hm L`k`xrh`r Bnmrshstshnm- Sgnrd entmc fthksx b`m e`bd sgqdd xd`qr hm oqhrnm `mc k`qfd ehmdr-
Opposition politicians, lawyers, journalists and others have all been investigated under the Sedition Act 
over recent years. As such, civil society and human rights organisations, including Amnesty International, 
have called for the law to be repealed.   

Although the Peaceful Assembly Act aims to ensure all citizens have the right to organise or participate in 
peaceful assemblies without arms, this Act has also been misused since its inception to target human 
rights defenders and government critics and to criminalise the act of organising or participating in public 
peaceful assemblies. 

Other legislation includes the Legal Aid Act 1971, which is intended to grant those in need of legal 
defence the right to a lawyer. In practice, the Act only provides for representation of accused persons who 
plead guilty to a criminal charge, or those charged under the Minor Offences Act 1955. As such, there 
continues to be a significant lack of access to legal aid, and consequently, access to justice in Malaysia, 
including for human rights defenders.  

4.2 RIGHTS OF INDIGENOUS PEOPLES 

4.2.1 INTERNATIONAL LAW 

UN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES 
The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)41 is the most substantive 

international document that sets out the rights of Indigenous peoples. It outlines rights integral for the work 

of Indigenous human rights defenders+ `r vdkk `r sn Hmchfdmntr odnokdr k`mcr `mc m`stq`k qdrntqbdr- 

The Declaration confers obligations on all states; including to respect the right of Indigenous peoples to 

self-determination; the right to self-government and free, prior and informed consent; recognition and 

preservation of cultural identity; the right to reparation and redress for wrongs suffered; and the right for 

treaties and agreements that they have negotiated with a State to be honoured and fully implemented.42 

Sgd Cdbk`q`shnm `eehqlr Hmchfdmntr Odnokdr qhfgsr sn dpt`khsx `mc mnm-discrimination, and the right to 

freedom of expression which is necessary to defend other rights.  In Article 4, the Declaration states 

®Hmchfdmntr odnokdr+ hm dwdqbhrhmf sgdhq qhfgs sn rdke-determination, have the right to autonomy or self-

government in matters relating to their internal and local affairs, as well as ways and means for financing 

sgdhq `tsnmnlntr etmbshnmr-¯ 

While Malaysia voted in favour of the UNDRIP in 2007, there is a huge gap between the principles that 

Malaysia supported in the Declaration and the protection provided to Indigenous peoples under Malaysian 

laws, policies and state practice on Indigenous odnokdrrights. This gap includes the failure to respect 

rights relating to Indigenous odnokdrlands and natural resources and free, prior and informed consent, 

                                                                                                                                                     
41 United Nations General Assembly, Declaration on the Rights of Indigenous Peoples, A/61/295, 13 December 2007 
42 Hmsdqm`shnm`k K`v @rrnbh`shnm+ ®Qdonqs ne Sgd G`ftd Bnmedqdmbd- Qhfgsr ne Hmchfdmntr Odnokdr¯ '1/0/( 
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and numerous barriers to justice for Indigenous communities and defenders. Moreover, few principles of 

UNDRIP have adequately been translated into Malaysian law. 

Malaysia is not a party to the International Covenant on Civil and Political Rights, the International 

Covenant on Economic, Social and Cultural Rights or the International Convention on the Elimination of all 

Forms of Racial Discrimination, which also contain protections for Indigenous human rights defenders and 

Indigenous peoples, and prohibitions of racial discrimination. 

Malaysia is, however, party to the Convention on the Rights of the Child (CRC), and the Convention for the 

Elimination of All Forms of Discrimination against Women (CEDAW). Under the CRC, state parties must 

work towards the protection and care necessary for the well-being of a child (defined as being below the 

age of 18), including ensuring that a child of Indigenous origin shall not be denied the right, in community 

with other members of his or her group, to enjoy his or her own culture, and to profess and practise his or 

her on religion or language. The UN Committee on the Rights of the Child, which oversees the convention, 

g`r rs`sdc sg`s ®sgd trd ne sq`chshnm`k k`mc hr ne rhfmhehb`ms hlonqs`mbd sn ZHmchfdmntr bghkcqdms] 

cdudknoldms `mc dminxldms ne btkstqd¯+ `mc sg`s rs`sdr vgn g`ud q`shehdc sgd bnmudmshnm rgntkc ®bknrdkx

consider the cultural significance of traditional land and the quality of the natural environment.¯43 

4.2.2 NATIONAL LEGAL FRAMEWORK 
®Hmchfdmntr odnokdr¯ enq sgd otqonrd ne sghr bg`osdq qdedqs to three constitutionally identified ethnic 

groups: the Aborigines (Orang Asli) of the Malay peninsula, the natives of Sabah and the natives of 

Sarawak. The Malaysian Constitution provides for equality under the law for all citizens (Article 8). It also 

oqnuhcdr enq sgd ¬qhfgs sn oqnodqsx ne L`k`xrh`m bhshydmr+ hmbktchmf Hmchfdmntr odnokdr `mc ft`q`msddr sgd

qhfgs sn ¬`cdpt`sd bnlodmr`shnm hm sgd dudms ne sgd rs`sdr bnlotkrnqx `bpthrhshnm nq trd ne oqnodqsx

(Article 13).44 Article 83 provides the Federal Government (in consultation with the State Government) with 

the power to acquire, for public purposes, land that has been designated for large-scale development 

projects, such as for the creation of dams, highways and national parks.  

 
A set of varying state laws, outlined below, further govern land. Despite some differences in law, the main 

challenge Indigenous peoples face across the country remains the same. A lack of formal recognition of 

native land title, leaves communities without title deeds meaning they must resort to the courts to 

cdlnmrsq`sd `mc oqnud sgdhq enql`k nvmdqrgho ne sgd k`mc- Sghr hr dw`bdqa`sdc ax sgd rs`sd `tsgnqhshdr

persistent designation of land use in favour of commercial development, rather than protection of forest 

reserves, a slow and inefficient land registration system, and a lack of effective participation, consultation 

and free, prior and informed consent of Indigenous peoples in land decisions that affect them.45 

PENINSULAR MALAYSIA 
Article 8(5)(c) of the Federal Constitution provides for the protection of the Orang Asli, including the 

¬qdrdqu`shnmr '`kknb`shnm( ne k`mc. Despite this provision, the National Land Bncd 0854 '¬MKB(+ sgd

principal statute governing land registration and interests in Peninsular Malaysia does not contain explicit 

provisions recognising or regulating Orang Asli customary land. 

Hmrsd`c+ sgd @anqhfhm`k Odnokdr @bs 0843 '¬@O@(+ sgd l`hm rs`stsd fnudqmhmf Hmchfdmntr odnokdr hm sgd

Peninsula, empowers the individual state authority, amongst other things, to designate Indigenous land as 

¬`anqhfhm`k qdrdqudr nq ¬`anqhfhm`k `qd`r- Gnvdudq+ nmkx ` rl`kk odqbdms`fd ne sgd uhkk`fdr `mc k`mc nm

which Orang Asli live has been officially designated as such. Even if such lands are formally protected by 

reservation, these land reservations can be revoked by the state under the APA or the NLC to make way 

for other land use priorities, including land development. Moreover, the existing statutory scheme does not 

                                                                                                                                                     
43 Committee on the Rights of the Child, General Comment no. 11 (2009), para 35 
44 Article 13, Federal Constitution of Malaysia 1963 
45 SUHAKAM, National Inquiry Report, 2013, p.6 
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recognise communal proprietorship of Orang Asli land. These limitations severely curtail the security of 

tenure enjoyed by the Orang Asli in respect of their customary lands.  

The National Forestry Act 1984 vests property in forest produce on reserve or state land in the State 

Authority and provides Orang Asli limited access to forest produce for domestic and subsistence use. In 

recent years, disputes and clashes between Orang Asli and the Forestry Department have occurred 

particularly where Orang Asli forage and cultivate land on forest reserves that they claim as ancestral or 

customary land. 

SABAH  
Article 042 '0( ne L`k`xrh`r Edcdq`k Bnmrshstshnm nakhfdr sgd fnudqmldms sn r`edft`qc sgd rodbh`k onrhshnm

of the Malays, natives of Sabah and Sarawak and the legitimate interests of other communities. Article 

161A (5) of the Constitution provides for the reservation of land to natives of Sabah and Sarawak. 

The Sabah Land Ordinance 1930 provides for the protection of land rights of the natives of Sabah, 

referred to as Native Customary Rights (NCR).  A person Indigenous to Sabah may prove these rights 

sgqntfg bnmshmtntr nbbto`shnm ax l`jhmf `m `ookhb`shnm enq ¬m`shud shskd-46  Under the written laws of 

Sabah, a native title can also be granted for land in common use, for example for collective resources, 

water catchment and communal forests. The Yang diPertua Negeri (YDP - Head of State) may also declare 

land as native reserves under these laws. 

Bk`hlr enq ¬m`shud shskd b`m ad l`cd sn sgd gd`cl`m+ nq chqdbskx sn sgd Bnkkdbsnq+ `mx Chrsqhbs K`mc

Administrator, Land Officer, District Officer or other officer appointed under the State land law; who hears 

claims and determines them. In reality, relatively few native titles have been granted, leaving many 

Indigenous communities residing on state land, and faced with the challenge of going through a long and 

arduous registration or court process, in order to claim land titles. 

 

COMMUNAL LAND TITLES  

 
Under the terms of the Sabah Land Ordinance, Indigenous people are deemed to be beneficiaries of 
communal native title and not owners.47 Communal titles are land held in trust by the district office or the 
assistant collector of land revenue, who have power over what crops are cultivated and whether or not 
land can be given to the next of kin. 

Communal titles have, for example, also included outsiders while many of the natives living in the area are 
not named. The government has also used communal land for joint ventures with private companies or 
developers, often without the free, prior and informed consent of native communities. 

In August 2018, the Chief Minister of Sabah announced that communal land titles were to be scrapped, in 
order for native land rights to be better protected.48 

He noted the issues that had meant that communal land title had resulted in the loss of rights over land by 
Indigenous communities, including joint ventures, and the sale of land title to outside individuals and 
suggested these would be rectified. This promise was reiterated in November 2018, when he stated that 
communal titles would begin to be cancelled by December 2018. However, the Chief Minister also stated 
that individual titles would be issued, which would fail to comply with the obligation of the state to 
recognise the collective land rights of Indigenous peoples.49 

                                                                                                                                                     
46 Section 15, Sabah Land Ordinance 1930 
47 Section 76, Sabah Land Ordinance 1930, Rdd `krn enq dw`lokd9 L`k`xrh` Rs`q+ ®R`a`g M`shudr V`qx ne Bnlltm`k K`mc Shskdr¯+ 0/
August 2016, https://www.thestar.com.my/news/nation/2016/08/10/sabah-natives-wary-over-communal-land-
titles/#BRcsGsOoDzCIFpdD.99 
48 L`k`xrh` Rs`q+ ®Rg`ehd9 Bnlltm`k K`mcShskdr sn ad Rbq`oodc¯+ 7 @tftrs 1/07+
https://www.thestar.com.my/news/nation/2018/08/08/shafie-communal-land-titles-to-be-scrapped/ 
49 Saramaka People v. Suriname (Preliminary Objections, Merits, Reparations, and Costs) (Series C No. 172) Inter-American Court of 
Human Rights, (2007); Art. 26, United Nations Declaration on the Rights of Indigenous Peoples 
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SARAWAK 
Like Sabah, the state of Sarawak has historically recognized the customary rights to land of Indigenous 

peoples by statute with the Sarawak Land Code 1958 being the primary legislation in Sarawak governing 

land matters. 

Customary land rights may be created by demonstrating land use, for example, the felling of virgin forests, 

or planting of fruit trees, or use of the land for burial grounds. According to Section 5(2) of the Code, until 

a document of title has been issued, the land shall be State Land and any Indigenous person is in 

nbbto`shnm ne sghr k`mc vhkk ad cddldc `r ` ¬khbdmbd gnkcdq eqnl sgd Fnudqmldms- @r rn edv m`shud shskdr

have been issued, many communities remain mere licence holders. 

The Sarawak Forests Ordinance 2015 criminalises the construction of blockades or the prevention of their 

dismantling, a crime punishable by up to two years in jail or a fine of 10,000 ringgit ($2387 USD).50 

Despite this, Indigenous communities in Sarawak have continued to use blockades to protest the loss of 

their land, often as a last resort. 

In July 2018, amendments to the Land Code were passed to counter the effects of the majority Federal 

Court ruling in the TR Sandah decision (discussed below). The amendments provide for the issuance of a 

title in perpetuity (permanent title) in respect of communal native customary lands beyond cleared, settled 

and cultivated areas but places a statutory limit of 1000 hectares per title. The Land Code has been 

criticised for short-changing natives of their NCR. Advocates, including the current Works Minister Baru 

Bian stated that Indigenous communities had established communal customary claims to over 10,000 

hectares through the courts in the past.51  Indigenous rights activists expressed concern that the 

amendments in the law would merely grant Indigenous communities the right  to use, but not own, the 

land, taking to the streets of cities within the state to express their dissatisfaction.52 

DEVELOPMENT OF CASE LAW AND JUDICIAL TRENDS  
From the 1990s, Indigenous communities and their defenders have increasingly resorted to Malaysian 

courts to seek formal recognition and protection of their customary lands and resources, to some degree of 

success. Among their successes is the Malaysian courtr qdbnfmhshnmof pre-existing Indigenous rights to 

lands and resources without the need for formal legislative and executive endorsement.53 

These rights to lands and resources are enforceable through the courts where Indigenous claimants 

establish prior and continuous occupation of the land claimed.54 The recognition of Indigenous customary 

land rights by the Courts has seen significant gains particularly in Peninsular Malaysia, arguably 

attributable to the fact that there are no written laws expressly recognising, limiting or extinguishing Orang 

Asli customary rights. Orang Asli have successfully claimed adequate monetary compensation55 for the 

deprivation and restitution of their lands56 where they have proven customary land rights in the Courts. 

Malaysian courts have also held that the federal and state governments have a fiduciary duty to protect 

Indigenous land rights and to not take actions that are inconsistent with such land rights.57   

                                                                                                                                                     
50 Section 102, Sarawak Forests Ordinance 2015 
51 Rdd enq dw`lokd9 Anqmdn Onrs+ ®OG @f`hmrs K`mc Bncd @ldmcldms Ahk¯k+00 Itkx 1/07http://www.theborneopost.com/2018/07/11/ph-
against-land-code-amendment-bill/  
52 Qdtsdqr+ ®Hmchfdmntr L`k`xrh`mr ehfgs mdv k`mc k`v vhsg l`or ne atqh`k fqntmcr¯+ 05 Iuly 2018 https://www.reuters.com/article/us-
malaysia-landrights-lawmaking/Indigenous-malaysians-fight-new-land-law-with-maps-of-burial-grounds-idUSKBN1K61EF  
53 See for example, the cases of Adong bin Kuwau v Kerajaan Negeri Johor [1997] 1 MLJ 418 and Nor anak Nyawai v Borneo Pulp 
Plantation Sdn Bhd [2001] 6 MLJ 241. The legal correctness of these cases was affirmed by the apex court of Malaysia in 
Superintendent of Land & Surveys Miri Division v Madeli bin Salleh (suing as Administrator of the Estate of the deceased, Salleh bin 
Kilong) [2008] 2 MLJ 677. 
54 Superintendent of Land & Surveys Miri Division v Madeli bin Salleh (suing as Administrator of the Estate of the deceased, Salleh bin 
Kilong) [2008] 2 MLJ 677. 
55 See eg. Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 527 (Court of Appeal). 
56 Ketua Pengarah Jabatan Hal Ehwal Orang Asli v Mohamad bin Nohing (Batin Kampung Bukit Rok) [2015] 6 MLJ 527 (Court of 
Appeal). 
57 Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 527 (Court of Appeal). 

http://www.theborneopost.com/2018/07/11/ph-against-land-code-amendment-bill/
http://www.theborneopost.com/2018/07/11/ph-against-land-code-amendment-bill/
https://www.reuters.com/article/us-malaysia-landrights-lawmaking/indigenous-malaysians-fight-new-land-law-with-maps-of-burial-grounds-idUSKBN1K61EF
https://www.reuters.com/article/us-malaysia-landrights-lawmaking/indigenous-malaysians-fight-new-land-law-with-maps-of-burial-grounds-idUSKBN1K61EF
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Unfortunately, more recent superior court decisions from Sarawak suggest regressive judicial trends. In 

2017, the majority Federal Court decision in Director of Forest, Sarawak v TR Sandah ak Tabau (2017) 3 

CLJ 1 limited common law recognition of native Iban customary lands to settled, cleared and cultivated 

lands ¬temuda `mc gdkc sg`s sgd aqn`cdq sdqqhsnqh`k cnl`hm ¬odl`j`h ldmn` and communal forest pulau 

galau had not been given the force of law by the written laws of Sarawak.  

While Malaysian courts remain a potential option for Indigenous communities seeking redress for their 

land problems, Indigenous litigants face significant challenges in navigating this route due to limited 

financial resources, incongruous evidentiary requirements, protracted litigation, judicial uncertainty and 

non-compliant state governments.58  

 

CHALLENGES OF LAND RECOGNITION IN PENINSULAR MALAYSIA, SABAH & SARAWAK 

 
The National Inquiry into Indigenous Land Rights by SUHAKAM in 201359, identified the following 
challenges faced by Indigenous peoples in relation to land rights in the country: 

Peninsular Malaysia 

¶ Where an Orang Asli (OA) reserve is created there is still no security of tenure as the state government 
can revoke the status of reserve at any time 

¶ Maps used by local government do not include land occupied by OA that is not gazetted as OA 
reserves, making them effectively invisible 

¶ A lack of uniformity in land policy across states 

¶ Significant delays in the processing of reserve applications, meaning that there has been only a 0.02% 
increase in 20 years of gazetting of OA land according to JAKOA (the Department of Orang Asli 
Development) figures, with some applications pending for over 10 years 

¶ Land previously recognised as OA land has, in some cases, been transferred to the state or another 
entity  

¶ JAKOA informed the Inquiry that the main reason for their inability to gazette OA reserves is that 
JAKOA is a Federal Agency while land is a State matter 

¶ OA have been led to believe, in some cases by JAKOA officials, politicians, government servants and 
those having authority over land matters in the State, that their customary lands were theirs to own and 
occupy, leading them not to submit land applications 

¶ Where OA are on state land or forest reserve, the land continues to be treated as such and a lack of 
recognition creates the risk of land being alienated to parties other than OA 

Sabah 

¶ Individual land applications for land tenure rights are encouraged by authorities, although communal 
land rights are recognized in the form of native reserves and communal titles under the Sabah Land 
Ordinance (SLO) 

¶ There are significant delays in approving applications and surveying land, with delays in some cases 
exceeding 10 years 

¶ Indigenous land claims overlap with those of private individuals, companies, Government Linked 
Companies (GLCs) and state development agencies, despite pending applications for land claims by 
natives. Often, private individuals sell their land to a company 

¶ When Indigenous communities complain about others on their land, they have been told that their 
application was rejected or the application of another individual/company was accepted before theirs 

¶ There has been fraud and abuse of power, with village heads putting names of outsiders on land title 

                                                                                                                                                     

See for example . Yogeswaran Rtaq`l`mh`l `mc Bnkhm Mhbgnk`r- ¬Sgd bntqsr `mc sgd qdrshstshnm nehmchfdmntr sdqqhsnqhdr hm L`k`xrh`
(2018) 18(1) Erasmus Law Review pp. 67-79 
59 SUHAKAM, National Inquiry Report, 2013, pp.81-153 
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¶ Notices are merely posted on the notice boards at the Land Surveys Department without efforts to 
identify those who had made prior applications with respect to the same land and to proactively 
communicate the notices to them so that they might challenge a claim 

¶ Communal title allows the government to develop land in a joint venture with the community, often 
without their full free, prior and informed consent.   

¶ Many affected native communities are not aware that their lands were within forest reserve until the 
arrival of logging companies or the posting of notices by the authorities to warn against trespassing 

Sarawak 

¶ The definition of customary land does not include roaming land 

¶ Courts have failed to acknowledge and build on progressive interpretations of customary land in 
previous court decisions, instead strictly following the much narrower definition of customary land as 
provided under Section 5(2) of the Sarawak Land Code (SLC) 

¶ There have been significant delays to land rights claims, with some applications being lost in the 
bureaucratic process 

¶ Provisional leases by Government authorities have been given to third parties or forest reserves have 
been gazetted, over-ruling land that was the subject of native applications 

¶ No reply to applications to survey the land 

¶ Notices to develop land posted in offices in provincial capitals are not practical for remote communities 
to hear about and challenge 

¶ Provisional licenses provided to companies to develop the land include an obligation to excise and 
protect NCR land but this often does not happen. This requirement is not specified in the licence 
agreement itself 
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5. VIOLENCE AND 
HARRASSMENT  

 

 

 

 

 

 

 

®£Vd `qd l`qjdc ax sgd f`mfrsdqr- Sgd f`mfrsdqr jmnv tr £ vdare criminals to them ± 
sgd `bshuhrs hr bqhlhm`k sn sgdl£¯ 

Dennis Along, Tring activist from Sarawak60 

 

 

5.1 SARAWAK 
 

To date, the most violent attacks on Indigenous land defenders have occurred overwhelmingly in Sarawak, 
a state rich in natural resources. International organisations, including Global Witness, currently estimate 
sg`s kdrr sg`m 0/$ ne sgd Rs`sdr oqhl`qx q`hmenqdrsr `qd kdes+ sgd qdrs g`uhmf addm rtaidbs sn rdkdbshud
logging, or development into plantations, predominantly palm oil, since the forestry industry began in the 
1950s. From an original forest coverage of approximately 10 million hectares, less than 1 million hectares 
of virgin forest are estimated to remain.61  

From 1963 up until 2014, the Chief Minister of Sarawak was Abdul Taib Mahmud. A representative of the 
A`qhr`m M`rhnm`k bn`khshnm+ vghbg v`r L`k`xrh`r qtkhmf fnudqmldms tmshk qdbdmskx+ Lq S`ha rsdoodc cnvm
in 2014 at the age of 77 after ruling the state for over 50 years. However, he then took office as Yang di-
Pertua Negeri (Head of State). The former Chief Minister and his family have been accused of allegedly 
`l`rrhmf ` k`qfd l`inqhsx ne sgdhq rtars`msh`k vd`ksg sgqntfg sgd oktmcdq ne R`q`v`jr u`rs m`stq`k
resources. According to the investigative organisations Global Witness and Bruno Manser Fund, the Chief 
Minister personally had control of forest and plantation licenses, which have been granted in a way that 
has violated the rights of Indigenous peoples.62 

Sarawak is home to a large number of Indigenous peoples, the largest group being the Dayak who make 
to `ooqnwhl`sdkx 3/$ ne sgd rs`sdr onotk`shnm-However, there are over 37 groups and subgroups in the 
state, including the Iban, Murut, Melanau, and the Penan. Rich in forest and natural resources, and within 
this context of autocratic rule, Sarawak continues to see Indigenous land defenders experience some of 
the greatest threats and challenges within the country. 

 

                                                                                                                                                     
60 Interview with Amnesty International, Miri, 29 July 2017 
61 Rdd enq dw`lokd+ Fkna`k Vhsmdrr+ ®R`q`v`jr Enqdrsr: Lxsgr `mc Qd`khsx¯+ 1/00 o-0
https://www.globalwitness.org/sites/default/files/library/Sarawak%20myths%20and%20reality.doc.pdf   
62 See for example, Al Jazddq`+ ®Tmcdqbnudq Rshmf Dwonrdr L`k`xrh` K`mc-Fq`a¯+ 08 L`qbg 1/07+
gssor9..vvv-`ki`yddq`-bnl.hmcdosg.ed`stqdr.1/02./2.1/02207020644837063-gslk: Sgd Dbnmnlhrs+ ®Qtlakdr hm sgd Itmfkd¯ + 4 L`x
2016, www.economist.com/asia/2016/05/05/rumbles-in-the-jungle: Aqtmn L`mrdq Etmc+ ®L`k`xrh`m `msh-corruption urged to reopen 
R`q`v`j bnqqtoshnm oqnad¯+ 4 L`x 1/07: Fkna`k Vhsmdrr+ ®Hmrhcd L`k`xrh`r Rg`cnv Rs`sd¯+ 08 L`qbg 1/02 

https://www.globalwitness.org/sites/default/files/library/Sarawak%20myths%20and%20reality.doc.pdf
http://www.economist.com/asia/2016/05/05/rumbles-in-the-jungle
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5.2 PEOPLE DESCRIBED AS ¬F@MFRSDQR 
 
Amnesty International interviewed 17 land defenders in Sarawak who stated that Indigenous peoples 
faced intimidation at the hands of individuals that confronted and harassed villagers seeking to defend 
their land.63  This confrontation and harassment of members of Indigenous communities by such people 
g`r kdc sn `bshuhrsr+ k`vxdqr `mc Hmchfdmntr k`mc cdedmcdqr qdedqqhmf sn sgdl `r ¬f`mfrsdqr ctd sn sgdhq
often violent and intimidating approach.  

The descriptions of the presentation and activities of individuals described as gangsters by Amnesty 
interviewees bear similarities from case to case. These individuals were described as wearing plain clothes 
with their faces covered at times, appearing unannounced on Indigenous land or in their vicinity to 
confront Indigenous community members and threaten them with swords, machetes or guns, sometimes 
violently attacking the Indigenous community members.  

In six instances, Amnesty International heard that individuals described as gangsters have issued verbal 
threats towards Indigenous communities who are opposed to a project or are present at blockades. In five 
cases, Amnesty International collected witness testimony alleging that such individuals targeted village 
heads or activists through physical violence, leading to physical harm, and even death.  

 

5.3 PHYSICAL ATTACK 
 

®®H cqnoodc cnvm sn lx jmddr+ sgdx `ss`bjdc ld vhsg sgd g`mckd ne ` gnd+ `mc trdc `
r`ltq`h Zrvnqc\- Sgdx ghs ld l`mx shldr- Sgdm sgdx q`m `v`x-¯ 

Surik anak Muntai, Indigenous activist from Sarawak64 

 

Human rights defenders to whom Amnesty International spoke, told of how people described as gangsters 
appeared when disputes turned bitter. In Serian, Sarawak, 16 communities of the Iban Indigenous people 
have been fighting for their rights on land where they reside and which they hold claim to.  

 

 

 

 

 

 

SURIK ANAK MUNTAI  

MELIKIN 

In March 2013, Surik anak Muntai a 71-year-old Iban activist from Melikin, Serian, was making his way to a 
bus stop to wait for his grandchildren to finish school after sending his palm oil fruit to the mill. He 
described how four men stopped him and began attacking him with weapons. 

He told Amnesty International:   

 ®H cqnoodc cnvm sn lx jmddr+ sgdxattacked me with the handle of a hoe, and used a samurai [sword]. 
Sgdx ghs ld l`mx shldr- Sgdm sgdx q`m `v`x-¯ 65  

Muntai told an Amnesty researcher that he suffered wounds on his face, arms, and torso, showing the 
scars left from the attack and documents that confirmed he was admitted to hospital for 3 months. Despite 
ehkhmf ` onkhbd qdonqs `ants sgd `ss`bj+ `mc bk`hlhmf sg`s gd r`v ghr l`hm `ss`bjdqr e`bd+ sgd hmchuhct`k gd

                                                                                                                                                     
63 Interviews with Amnesty International, Sarawak, 28-2/ Itkx 1/06- Rdd `krn enq dw`lokd+ Eqdd L`k`xrh` Snc`x+ ®Bk`rgdr adsvddm
f`mfrsdqr `mc m`shudr¯+ 1/ Itkx 1/00+http://www.freemalaysiatoday.com/category/nation/2011/02/20/near-clashes-between-gangsters-
and-natives/; SUARAM, Malaysia Human Rights Report 2016: Civil and Political Rights, 2017 p. 190 
64 Interview with Amnesty International, Miri, 29 July 2017 
65 Interview with Amnesty International, Kuching, 28 July 2017 

http://www.freemalaysiatoday.com/category/nation/2011/02/20/near-clashes-between-gangsters-and-natives/
http://www.freemalaysiatoday.com/category/nation/2011/02/20/near-clashes-between-gangsters-and-natives/
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identified to police was released and was not charged, three days after the incident.66 No further action was 
taken.   

®Sgd onkhbd chcms cn `mxsghmf- Sgdx sqhdc sn r`ans`fd 'sgd b`rd(- Sgdx vntkcms dwoknqd hs+¯ r`hc
Muntai.  

®Sgd onkhbd trdc sgd dwbtrd sg`s sgdx knrs sgd ehkd sgqdd shldr-¯ 

Media reports state that the police were unable to identify any of the assailants.67 

Nevertheless, despite this experience, and his age, Muntai vowed he would continue fighting for his land.  

®H vhkk mdudq rsno cdedmchmf lx qhfgsr nm sgd k`mc± because this land is the forest, we depend on the 
forest for future generations ± no land no life. I am not scared, I am willing to fight for the land for the 
qdrs ne lx khed-¯ 

 

 
 

Michael Luang, another community leader from Melikin, provided some more background on the dispute. 

®We found out in November 2011 that a provisional lease had been granted when we saw masonry 
arriving. When they came we spoke to the person, perhaps a contractor with the company to develop or 
destroy our land. From then on, we were told the company that was responsible had been given a 
provisional licence. 

Michael Luang explained that at one point, his car was set on fire.  He also explained that a decision on 
the land claim that he and his community had fought in court came on 10 July 2017. The Miri High Court 
ruled that two companies have a provisional licence and rights to develop the land. The ruling came 
following the Federal court judgement TR Sandah in 2017, that has had a wide-ranging impact on long 
running land claims in Sarawak.  The 16 communities attempted to claim rights over 12,500 hectares of 
land, but the judge, referring to the TR Sandah judgement, ruled that the communities had failed to 

                                                                                                                                                     
66 Hmsdquhdv vhsg @lmdrsx Hmsdqm`shnm`k+ Jtbghmf+ 17 Itkx 1/06- Rdd `krn L`k`xrh` Snc`x+ ®R`q`v`j MBQ Cdedmcdqr @ss`bjdq V`kjr
Eqdd¯+ 15 L`qbg 1/02: L`k`xrh`jhmh+ ®@ss`bjdq ne R`q`v`j MBQ cdedmcdq v`kjr eqdd¯+ 14 L`qbg 1/02 
67 Rdd enq dw`lokd9 Anqmdn Onrs+ ®Uhkk`fdqr Khuhmf hm Ed`q ne F`mfrsdqr¯+ 4 Mnudladq 1/02 

A palm oil fruit lies on disputed land, Bekelit, Sarawak, July 2017 © Amnesty International 
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provide enough evidence to claim land rights.68 Despite this, Luang also promised he and his community 
would continue to defend their land. 

®Sgd sqddr+ k`mc+ qhudqr adknmf snus. I was born there searching for food there. That land is our 
market and our bank ± vd b`mmns cdo`qs eqnl ntq k`mc-¯69 

In a separate case, the ongoing land dispute concerning the community of Sungai Bekelit, has made 
national headlines. 

 

 

 

 

 

 

JAMBAI ANAK JALI  

SUNGAI BEKELIT  

 

Jambai anak Jali stands outside a blockade that was patrolled 24 hours a day to protect ancestral land, Bekelit, July 2017 © Amnesty 
International 

®Vdbecame unable to retrieve the palm oil fruit on our plantation and we experienced commercial 
knrr-¯70  

Tuai Rumah (Village head) Jambai Jali,71 an Iban Indigenous leader in Sungai Bekelit, told Amnesty 
International.  

Tuai Rumah Jambai and other community members explained how they found out that authorities issued a 
provisional lease to a palm oil plantation on an area that the community considers their ancestral land. In 
2008, the community took their complaint to the High Court. After they lost their case in 2013, intimidation 
started to escalate. During this time the community erected a series of blockades to prevent the company 
from entering the land.  

                                                                                                                                                     
68 Luang Anak Entiyang & Ors v United Teamtrade Sdn Bhd & Ors. [2017] MLJU 1631. 
69 Interview with Amnesty International, Kuching, 28 July 2017 
70 Interview with Amnesty International, Bekelit, Sarawak, 30 July 2017 
71 According to Tuai Rumah Jambai, despite not being an official headman since 2014, at least 30 families in Sungai Bekelit consider 
Jambai their headman, as opposed to the headman officially recognized by the authorities 


