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Amnesty International welcomes the preliminary findings of the Working Group on Arbitrary
Detention on its visit to the United States of America (USA) in October 2016.1 This written
statement focuses on Amnesty International’s concerns regarding mandatory detention, the
detention bed mandate, confinement of pregnant women and the Guantánamo Bay detention
centre.
Mandatory detention and family detention
The findings related to mandatory detention, the need for individualized assessment and the
lack of access to representation mirror the findings of Amnesty International’s own research.2
Furthermore, the preliminary findings of the Working Group highlighted the expansion of
family detention in response to the flow of asylum seekers from El Salvador, Guatemala and
Honduras, and led to the opening of two family detention centres at the border in Texas in
2014, increasing capacity to more than 3500 bed spaces in which families can be detained.3
Amnesty International has highlighted the issue of family detention through the stories of four
families who fled violence and instability in El Salvador and Honduras. Antonio (7), Carlos (4),
Josué (3) and Michael (16) and their mothers Marlene (24), Lorena (34), Teresa (28) and
Maribel (41)4 are seeking asylum in the U.S. after escaping horrific violence in their home
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countries. They were held in detention for nearly two years, the majority of that time at the
Berks County Residential Center in Pennsylvania. Each family fled traumatic and lifethreatening events, including kidnapping threats and severe physical and sexual violence. For
instance, Michael was targeted for gang recruitment and threatened if he refused to join. After
his friends were killed for refusing to join gangs, Michael and his mother Maribel fled to the
U.S. while three-year old Josué spent more than half of his life in detention.
Despite these compelling grounds for asylum, the families were detained and subject to
removal after their claims were denied following a cursory, expedited review at the border.
These families have never had a full opportunity to present their claim to an immigration
judge. Authorities granted all four children Special Immigrant Juvenile Status (SIJS) in late
2016 after a state court determined that it was not in the minors’ best interests to return to
their home country. Regardless, Immigration and Customs Enforcement authorities refused to
release these families as they sought legal relief to prevent their removal. Only after a July
2017 US Ninth Circuit Court of Appeals decision found that children in detention must be
provided access to bond hearings5 were the children ordered to be released along with their
mothers as their custodial parent until a final determination of their cases.6
Recommendations:


In accordance with the fundamental human right of any person to be presumed
innocent, the US Congress should pass legislation creating a presumption against the
detention of immigrants and asylum seekers and ensuring that it be used as a
measure of last resort and in exceptional cases;



The US government should ensure that alternative non-custodial measures, such as
reporting requirements or an affordable bond, are always explicitly considered before
resorting to detention. Reporting requirements should not be unduly onerous, invasive
or difficult to comply with, especially for families with children and those of limited
financial means. Conditions of release should be subject to judicial review.



The US Congress should pass legislation to ensure that all immigrants and asylum
seekers have access to individualized hearings on the lawfulness, necessity, and
appropriateness of detention, as well as the right to challenge their results.
o

Detention should be used only if the US government demonstrates in each
individual case that it is a necessary and proportionate measure. No-one
should be subject to “mandatory detention.”

o

Decisions to detain should be subject to formal and regular review by a
judicial body.

Detention bed mandate
While the statutory framework that allows for mandatory detention in immigration enforcement
violates international law and standards, the US Congress’ inclusion of the detention bed
mandate in funding for the US Department of Homeland Security, described below, requires
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immigration authorities to fill those bed spaces on a nightly basis, rather than be based on
need.
In 1996, immigration authorities had a daily detention capacity of less than 10,000.7 In the
years following the 11 September 2001 terror attacks in the United States, immigration
enforcement became a greater priority for the government, leading to increased funding for
detention bed space for immigration enforcement purposes.8 In 2009, Congress passed a law
that required no fewer than 33,400 immigrant detention beds to be “active” every night,
which is treated as a mandate.9 Those detention bed levels have been roughly maintained,
with some slight fluctuations over the past eight years, however 2016 saw an upsurge of the
number of daily detentions by immigration authorities to more than 37,00010 by July and
more than 41,000 by October.11 The current administration is seeking to expand that level
through requests for the 2018 budget for the Department of Homeland Security to increase
funding to $2.7 Billion USD “for more than 51,000 detention beds to accommodate expected
increases in interior arrests of criminal and fugitive aliens.”12 This detention bed mandate, or
quota, together with the mandatory detention statutory framework, increases the risk that
large numbers of migrants and asylum seekers will be arbitrarily detained in the USA.
Recommendations:


Amnesty International encourages the Working Group on Arbitrary Detention to
analyse the way that the detention bed mandate and funding may works in tandem
with the mandatory detention laws to increase the arbitrary detention of migrants and
asylum seekers;



The US Congress should rescind the detention bed mandate from the funding
legislation for the US Department of Homeland Security.

Confinement of pregnant women
Amnesty International welcomes the Working Group’s preliminary findings recognizing human
rights concerns surrounding the confinement of pregnant women suspected of drug use. A
2017 report by Amnesty International analysed the unique forms of regulation imposed on
pregnant women who use drugs in the USA, including forced state intervention and
criminalization.13 Amnesty International concluded that criminalization and other punitive
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approaches, such as using civil laws to confine pregnant women, deters them from seeking
healthcare services, has a discriminatory impact on marginalized women and violates human
rights. In particular, Amnesty International has found that 1997 Wisconsin Act 292, Wis.Stat.
§48.193, a civil law that allows commitment of pregnant women, is neither reasonable nor
proportionate, and violates the rights to liberty, privacy and equal protection.14
Recommendation:


States should repeal civil commitment laws which result in arbitrary detention of
pregnant women. Federal and state authorities should prioritize a human rights
approach to drug use during pregnancy by expanding access to affordable, genderappropriate drug dependence treatment services and non-discriminatory sexual and
reproductive healthcare services.

Guantánamo Bay detention centre
There were 41 men held at the US naval base in Guantánamo Bay in Cuba at the time of the
inauguration of President Donald Trump on 20 January 2017. Seven months later, all 41 are
still there. Two have been there since day one of detention operations (11 January 2002); 15
since year one; 40 have been held there for more than 10 years. Thirty of the 41 are held in
indefinite detention without charge. Others have faced, or are facing, unfair trial by military
commission. At least 24 of the 41 were in secret CIA custody prior to transfer to Guantánamo,
and subjected to enforced disappearance.
During the presidential campaign in 2016, Donald Trump pledged not only to keep the
Guantánamo detention facility open but to “load it up with some bad dudes.” In March
2017, asked about the prospect of new detainees arriving at the base, US Attorney General
Jeff Sessions said “[t]here’s plenty of space… It’s a perfect place for it… I see no legal
problem whatsoever with doing that.”15
At its peak in 2003, there were more than 650 detainees held at Guantánamo. In the first
month of his presidency, there were indications that President Trump was about to issue an
executive order giving the go-ahead for new detentions at Guantánamo, but so far no such
order has been signed and no new detainee has been brought to the base. It is crucial that
every opportunity be taken to discourage the USA from doing so and reversing its previous
commitment to close the detention facility.
Recommendation:


The USA must desist from transferring any new detainees to Guantánamo, and
ensure without further delay an end to existing detentions there in full compliance
with international law. Any detainee - who has the fundamental right to challenge the
lawfulness of detention - whom the USA intends to prosecute should be promptly
charged and brought to trial in ordinary federal court without recourse to the death
penalty.
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