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Amnesty International has engaged closely with business and human rights processes at the
United Nations over many years, including with the current work of the UN Working Group on
Human Rights and Transnational Corporations and Other Business Enterprises (the Working
Group). The organisation appreciates the opportunities that have been offered to provide
feedback and suggestions to the Working Group.!

The Working Group's mandate gives it scope to tackle some of the major business and human
rights challenges caused by “governance gaps created by globalization”. ? Amnesty
International is concerned that the Working Group’s strategy, outlined in its 2012 report to the
Human Rights Council,® has significant gaps that must be addressed with a view to addressing
key challenges.

In this statement Amnesty International offers some observations about the Working Group’s
strategy and planned areas of focus. The organisation makes recommendations to address
some of the gaps.

Scope of the Working Group’s mandate

The Human Rights Council mandated the Working Group to assess the implementation of the
Guiding Principles on Business and Human Rights.* The Working Group's strategy focuses on
promoting implementation, but without reflecting this vital assessment function. The
effectiveness of the Guiding Principles and the UN “Protect, Respect and Remedy” Framework
need to be tested in practice. They need to be further developed or strengthened where
effectiveness is lacking.

The Working Group cites the sharing of good practices as one of the principal ways it will
promote implementation of the Guiding Principles. However, it will be impossible to effectively
promote or assess implementation based on examples of good practice alone — lessons must
also be learnt through an examination of actual cases of corporate abuse.

The Working Group’s emphasis on the need to build the “business case” for implementation of
the Guiding Principles for both States and companies is also a serious concern. Under
international law, States are obligated to protect against corporate abuse. Companies have a
responsibility to respect human rights; while incentives are important, the duty to discharge
that responsibility stands by itself and is not contingent on a business case.

Working Group’s areas of focus
In its December 2011 submission to the Working Group, Amnesty International recommended
five key thematic areas of focus for the Working Group.® The organisation regrets that they are

not better reflected in the Working Group's strategy.

Access to remedy




The Working Group’s “Strategic considerations” describes steps that can be taken to improve
access to justice for victims of business-related human rights abuses.® Amnesty International
welcomes this commitment, but it is not clear from the activities under the Working Group’s
planned work streams how it will be taken forward. Amnesty International would welcome
greater clarity about this.

In order to ensure that the human right to an effective remedy is effectively realised in cases of
corporate abuse, the Working Group’s main focus must be on improving access to State-based
judicial and non-judicial remedies, in particular in the home States where corporate actors are
domiciled, have their central administration or principal place of business.

State regulation of corporate actors

The ongoing failure by States to hold corporate actors accountable for human rights abuses
represents a key gap in protection. For example, recent evidence by the United Nations
Environment Programme and Amnesty International’s own research have demonstrated Shell’s
ongoing failure to properly remedy and prevent oil pollution in Nigeria.” Despite the severe
impact of its activities on the rights of the inhabitants of local communities, and the failure to
conduct adequate human rights due diligence, Shell has never been properly held to account
in Nigeria or by its home country governments.

To effectively address the accountability gap, States must adopt and enforce regulatory
measures that apply to companies that operate domestically and abroad, either directly or
through subsidiaries or business partners. There is an additional urgent need to address the
legal enforcement gap that exists in holding companies to account for illegal conduct under
existing laws.

As the Working Group states in its report, “adequate accountability of companies for
involvement in human rights harm...is an integral part of the State’s duty to protect”.®
However, the Working Group fails to describe its strategy for addressing these vital
“governance gaps”. The Working Group should examine and draw lessons from actual cases of
corporate abuse, like those researched by Amnesty International.

Protecting the rights of specific groups

Amnesty International welcomes that protecting the rights of specific groups is explicitly
reflected in the Working Group’s strategy. A detailed plan is now required for how it will
address serious impacts of businesses on the rights of groups such as women, children, human
rights defenders and Indigenous Peoples, which the Working Group itself has identified as a
particularly vulnerable group.

Some of Amnesty International’s research illustrates why attention is required to particular
groups. That research has demonstrated that corporate abuses and a lack of effective remedy
for victims often have a disproportionate impact on women. Differentiated impacts suffered by
women as a result of the disaster in Bhopal, India include immediate health impacts such as
gynaecological disorders and miscarriages, and a long-term increase in still-births among
women living in the Bhopal area.’®

Further enhancement of standards

The Human Rights Council and the former UN Special Representative on business and human
rights have both recognised that existing standards should be built upon in future.!® The
Working Group acknowledges that the further enhancement of standards should not be
curtailed,!! but does not commit to proactively take enhancement of the Guiding Principles
forward. The Working Group must aim to make progress on this issue over the course of its
three-year mandate, and it should therefore be reflected in its strategy.



Amnesty International welcomes the Working Group's focus on embedding existing standards
into global governance frameworks, but does not share the Working Group’s assessment that
processes such as the revision of the International Finance Corporation (IFC) Sustainability
Framework represent success. Much more remains to be done to ensure that the Sustainability
Framework is fully aligned with the Guiding Principles and international human rights
standards.'? The Guiding Principles should be used as the minimum baseline for all future
work on governance frameworks.

Recommendations

Based on these concerns, Amnesty International makes the following recommendations:

o The Working Group's strategy should fully reflect its vital function to assess the
implementation of existing standards, as outlined in its mandate.

e The Working Group must examine and learn from real-life cases of corporate abuse.

e The Working Group should consider States’ extraterritorial obligations in relation to
business-related human rights abuses, the further enhancement of standards, and
other vital issues absent from its strategy.

o The Working Group should provide further details regarding how it will promote
improved access to remedy for victims of corporate abuse and other objectives that it
has set for itself.
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