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THE INTERNATIONAL CRIMINAL
COURT:

Ensuring an effective role for victims

INTRODUCTION

On 17 July 1998, adiplomatic conference in Rome adopted the Rome Statute of the International Criminal
Court (Rome Statute or Statute).! This success came a century and a quarter after it was first proposed
in 1872 by Gustave Moynier of Switzerland, one of the founders of the International Society of the Red
Cross? and half a century after the French government representative on the United Nations (UN)
Committee on the Progressive Devel opment of International Law and its Codification, Henri Donnedieu
de Vabres, asked the UN to establish a permanent internationa criminal court.® The Rome Statute will
enter into force after 60 states ratify the Statute. As of 23 April 1999, 83 states had taken the first step
towards ratification by signing the Statute and three, Senegal, Trinidad and Tobago and San Marino, have
ratified it. Many other states have committed themselves to doing so in the near future* Pending the
entry of the Rome Statute into force, a Preparatory Commission has been meeting at the UN
Headquarters in New York to prepare drafts of documents, including the Rules of Procedure and
Evidence, for adoption by the Assembly of States Parties after the Statute enters into force.

! Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9*, 17 July 1998, as provisionally
corrected pursuant to the letter of Hans Corell, Legal Adviser, dated 25 September 1998.

2 Gustave Moynier, “Note sur lacréation d’ uneinstitution judiciaireinternational e propre aprévenir et aréprimer
lesinfractions &la Convention de Genéve”, Bulletin international des Sociétés de secours aux militaires blessés,
Comitéinternational, No. 11, avril 1872, pp. 122, 127 (English trandlation by the International Committee of the Red
Cross of the proposal, see Christopher Keith Hall, “ Thefirst proposal for aPermanent International Criminal Court”,
Int'| Rev. Red Cross, No. 322, p. 62.

3 He made the proposal on 13 May 1947 and submitted a memorandum two days later providing that certain
matters would be tried by a special international criminal chamber of the International Court of Justice and others
in a permanent international criminal court. Memorandum submitted to the Committee on the Progressive
Development of International Law and its Codification by the representative of France, U.N. Doc. A/AC.10/21, 15
May 1947.

4 France has amended its Constitution to permit ratification, which is expected this year. Italy has completed
all internal stepsfor ratification and is expected to deposit itsinstrument of ratification in July 1999. Belgium hopes
to be ableto ratify later this year and the other EU states hopeto do so next year. The 12 membersof the Caribbean
Community (CARICOM)which have not yet ratified the Rome Statute (Antiguaand Barbuda, Bahamas, Barbados,
Belize, Dominica, Grenada, Guyana, Haiti, Jamaica, St. Kittsand Nevis, St. Luciaand St. Vincent and the Grenadines),
are expected to ratify it in the near future. Argentina hopes to ratify this year and in June Brazil urged all other
members of the Organization of American States (OAS) to sign and ratify the Statute promptly. Government
representatives from the members of the Southern African Devel opment Community (SADC) at arecent meeting in
Pretoria, South Africarenewed their commitment to prompt signatureandratification. TheAssembléeParliamentaire
delaFrancophonie (Parliamentary Assembly of the Francophoni€) requested parliamentsin membersstatesto“ act
with urgency “ to start work on ratification “as soon as possi ble and without delay” and called upon leaders of the
Francophonie at the Francophone Summit in Monckton, Canadafrom 3to 5 September 1999 “to decide upon ajoint
and solemn initiative by the Francophonie member statesin favor of the ratification of [the Rome Statute]”.

Amnesty International July 1999 Al Index: IOR 40/10/99



2 THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims

This paper is one of a number of papers which Amnesty Internationa is submitting to the
delegates at the Preparatory Commission. At thefirst session, Amnesty International provided delegates
with the first of a series of short papers on the Elements of Crimes, The International Criminal Court:
Fundamental principles concer ning the el ements of the crime of genocide, February 1999 (Al Index:
IOR 40/01/99). At the second session, Amnesty Internationa is planning to submit one other short paper
on the Elements of Crimes, and a second paper on the Rules of Procedure and Evidence, Drafting
effective rules on trial, appeal and revision, July 1999 (Al Index: IOR 40/12/99).

The purpose of this paper. This paper makes recommendations concerning the preparation of

draft Rules of Procedure and Evidence concerning therole of victimsin the International Criminal Court.

It takes into account the proposed rules adopted at the Paris seminar (Paris draft Rules) makes

recommendations for amendment of some of these rules or suggests where additional rules might be

necessary.® For the convenience of delegates, the paper isdivided into four partsin accordance with the
structure of the Paris draft Rules, which reflect the topics addressed by the four seminar workshops.

Thememorandum reviewsthe provisionsin the Statute particularly relevant to victims and makes specific
recommendations to guide the Preparatory Commission in the preparation of drafts of documents, such
asthe Rules of Procedure and Evidence, for adoption by the Assembly of States Parties. It aso indicates
certain fundamental principles which should guide the Court when establishing “principles relating to
reparations to, or in respect of, victims, including restitution, compensation and rehabilitation” (Article 75
(1)) and in its practice. These recommendations are indicated below in bold type at the end of each
section.

5 Thispaper isan updated version of Amnesty | nternational’ smemorandum, TheInter national Criminal Court:
Ensuring an effectiverole for victims - Memorandum for the Parisseminar, April 1999, April 1999 (Al Index: IOR
40/06/99), which was provided to the participants and observers at the Paris seminar in April (see below).

6 At the first session of the Preparatory Commission (16 to 26 February 1999), it was agreed that matters
concerning victims should be addressed comprehensively at the second session (26 July to 13 August 1999). The
French government decided to organize aseminar, the I nternational Seminar onVictim’sAccesstothelnternational
Crimina Court, in Paris from 26 to 29 April 1999, involving individual experts as participants, as well as observers
from governments, intergovernmental organizations and non-governmental organizations, including Amnesty
International. The seminar had three objectives:

“1. To helpinthe elaboration of the Rules of Procedure and Evidence of the International Criminal Court
by making further progress in the discussions of the rights of victims. . .

2. To promote the interests of victims in criminal proceedings before the International Criminal Court, in
accordance with the Statute, taking into account the contributions of each legal tradition.

3. To contribute, with the help of the victims' intervention in the proceedings, to ensuring remembrance,
justice, as well as an increased transparency and clearer understanding of the Court’s actions by the
people.”

The Paris seminar was organized in four workshops devoted to thefollowing topics: (1) therole of victims
in referring a situation to the Prosecutor and during challenges to admissibility and jurisdiction; (2) participation of
victims during the proceedings; (3) protection of victims and witnesses; and (4) reparations, including restitution,
compensation and rehabilitation.

Al Index: IOR 40/10/99 Amnesty International July 1999



THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims 3

This paper takes into account a variety of proposas by governments and non-governmental
organizations, including: the draft Rules of Procedure and Evidence prepared by Australia for the
Preparatory Commission (Draft Rules),” which are based in large part on the Rules of Procedure and
Evidence of the Internationa Criminal Tribunalsfor the former Y ugodaviaand Rwanda (Y ugodaviaand
Rwanda Rules) 2 the proposal s submitted by states during the Diplomatic Conference and thefirst session
of the Preparatory Commission, and the recommendations by non-governmental organizations concerning
the role of victims®

The central place of thevictimin the Statute. The Preamble indicates that ensuring justice for
victims lies at the heart of the Rome Statute, by recdling “that during this century millions of children,
women and men have been the victims of unimaginable atrocities that deeply shock the conscience of
humanity”. Numerous provisions throughout the Rome Statute guarantee an important role for victims,
their familiesor their representatives at every stage of the proceedings, from theinitiation of investigations
to post-conviction proceedings, and recognize the right of victims and their families to reparations,
including compensation, restitution and rehabilitation. In doing so, the Rome Statute echoes Gustave
Moynier’ sproposa in 1872 for apermanent international criminal court, which required persons convicted
of breaches of the Geneva Convention of 1864 concerning the treatment of wounded, to pay
compensation to victims and, if the convicted persons could not do so, their governments to do so.

Relevant international standards. These fundamenta principles are based upon widely
recognized international standards, including: the UN Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power (UN Victims Declaration),*° the UN Manua on the use and

7 Draft Rules of Procedure and Evidence of the International Criminal Court, U.N. Doc. PCNICC/1999/DP.1, 26
January 1999.

8| nternati onal Criminal Tribunal for theformer Y ugosavia, Rulesof Procedureand Evidence, U.N. Doc. 1 T/32/14,
17 December 1998; International Criminal Tribuna for Rwanda, Rules of Procedure and Evidence, U.N. Doc.
ICTR/3/Rev.2, 5 July 1996.

SAmerican Bar Association, Draft Rules of Procedure and Evidence for the International Criminal Court:
Prepared by a Working Group of the Section of International Law and Practice (10 February 1999) (ABA Draft
Rules); David Donat-Cattin, Article 68 - Protection of Victims and Witnesses and their Participation in the
Proceedings and Article 75 - Reparationsto Victims, in Commentary on the Rome Statute of the International
Criminal Court: Observers Notes, Article by Article (Otto Triffterer ed. 1999) (forthcoming); Human RightsWatch,
Commentary to the Preparatory Commission - Rules of Evidence and Procedure for the International Criminal
Court, Part 1 (February 1999); International Criminal Court Society, ICC rules of procedure and evidence
implementing Art. 68 (3) of the Rome Statute: proposalsfor the |CC Preparatory Commission (16 January 1999);
International Society for Traumatic Stress Studies and the International League for Human Rights, Suggestions
related to victims' issuesfor inclusion in the draft rules of procedure and evidence of the International Criminal
Court (1999) (Suggestionsrelated to victims' issues); Redress, Promoting the right to reparation for survivors of
torture: What role for a permanent international criminal court? (June 1997) and Reparations for Victimsin the
International Criminal Court: Principles, Commentary and Recommendations for the Rome Diplomatic
Conference (1998); Women’'s Caucus for Gender Justice, Victim participation (February 1999) and Suggestions
Relating to the Rules of Procedures and Evidence - Protective measures (February 1999).

10 UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted by G.A.
Res. 40/34, 29 Nov. 1985.

Amnesty International July 1999 Al Index: IOR 40/10/99



4 THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims

gpplication of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
(UN Victims Declaration Manual),!* the UN Guide for Policy Makers on the Implementation of the
United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 2
the UN Guidelines on the Role of Prosecutors;'® the UN Basic Principles and Guiddines on the Right to
Reparation for Victims of Gross Violations of Human Rights and International Humanitarian Law (Van
Boven Principles),* the Report by Mr. Louis Joinet on the question of the impunity of perpetrators of
human rights violations (civil and political rights) (Joinet Report), to which are annexed the Set of
Principles for the Protection and Promotion of Human Rights through Action to End Impunity (Joinet
Principles)*® and the UN Declaration on the Right and Responsibility of Individuas, Groups and Organs
of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms.*®
The drafters of the Rome Statute intended that the UN Victims Declaration and the Van Boven Principles
have a specia place in the interpretation of the Statute.!’

11 UN Manual on the use and application of the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power, U.N. Doc. E/CN.15/1998/CRP.4/Add.1, 17 April 1998.

12 UN Guidefor Policy Makers on the Implementation of the United Nations Declaration of Basic Principles
of Justice for Victims of Crime and Abuse of Power, U.N. Doc. E/CN.15/1998/CRP.4, 17 April 1998.

13 UN Guidelines on the Role of Prosecutors, adopted by the Eighth UN Congress on the Prevention of Crime

and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990, and welcomed by the General
Assembly in G.A. Res. 45/113 on 14 December 1990.

14 UN Basic Principlesand Guidelines on the Right to Reparation for Victims of Gross Viol ations of Human Rights
and Humanitarian Law, U.N. Doc. E/CN.4/1997/104. The Chairman of the UN Commission on Human Rights has
appointed an expert, M. Cherif Bassiouni, pursuant to the Commission’s Resolution 1998/43, to prepare a revised
version of the Van Boven Principles, in consultation with states, intergovernmental organizations and non-
governmental organizations, and the expert has submitted an interim report onhiswork, U.N. Doc. E/CN.4/1999/65,
8 February 1999.

15 Report by Mr. Louis Joinet on the question of the impunity of perpetrators of human rights violations
(civil and political rights), U.N. Doc. E/CN.4/Sub.2/20/1997/Rev.1, 2 October 1997.

16 Adopted by the General Assembly in Resolution 53/144 on 9 December 1998.

17The Working Group on Procedural Mattersat the Diplomatic Conference stated in their report to the Drafting
Committee, adopted by consensus:

“For the purposes of interpretation of theterms' victims' and ‘ reparations’, definitionsare containedinthe
text of article 44, paragraph 4 of the Statute [now Article 44 (3)], article 68, paragraph 1, and its
accompanying footnote, the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power (General Assembly resolution 40/34 of 29 November 1985, annex) and the examples in paragraphs
12 to 15 of the revised draft basic principles and guidelines on the right to reparation for victims of gross
violations of human rights and humanitarian law (E/CN.4/Sub.2/1996/17).”

Report of Working Group on Procedural Matters, U.N. Doc. A/CONF.183/C./WGPM/L.2/Add.7, 13 July 1998,
Art. 73 (1), note 5.
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THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims 5

I.WORKSHOP1-DEFINITIONOFVICTIMS, ROLE OF VICTIMSDURING REFERRAL

AND ADMISSIBILITY PROCEEDINGS

A. Definition of victim

RULE X [Workshop 1] (Article 15) Definition of victim*

1.“Victim” meansany per son** or group of persons
who individually or collectively, directly or
indirectly, suffered harmasaresult of crimeswithin
thejurisdiction of the Court.

2. “Harm” includes physical or mental injury,
emotional suffering, economic loss or substantial
impairment of fundamental rights.

3. Victims, where appropriate, may also be
organizations or ingtitutions which have been

Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power (United
Nations General Assembly Resolution 40/34, 1985).
Viewswere expressed that mechanisms to address
practical difficultiesthat may arisefrom thescopeof
the definition need to be considered. The view was
expressed that the definition may betoo broad.

** |n order to eliminate any ambiguity, “person”
means a natural person.

directly harmed.

* This definition follows the United Nations

Definition of victim. One of the most important matters for the Rules of Procedure and Evidence and
the Court with respect to victims will be to ensure that the definition of victim is as broad as that
recognized in international standards. Principle 1 of the UN Victims Declaration defines victims as

“persons who, individualy or collectively, have suffered harm, including physica or menta injury,
emotiona suffering, economic loss or substantial impairment of their fundamental rights, through
acts or omissions that arein violation of crimina laws operative within Member States, including
those laws proscribing criminal abuse of power”.

Criminal law operative within UN Member States includes, of course, international criminal law which
prohibits conduct amounting to crimes within the jurisdiction of the Court. In any event, Principle 18 of
the UN Victims Declaration makes clear that the term “substantial impairment of their fundamental
rights’ is very broad and includes substantial impairment “through acts or omissions that do not yet
condtitute violations of nationa criminal laws but of internationaly recognized norms relating to human
rights’. Principle 2 of the UN Victims Declaration makes clear that “[a] person may be considered a
victim, under this Declaration, regardless of whether the perpetrator isidentified, apprehended, prosecuted
or convicted and regardless of the familia relationship between the perpetrator and the victim.” This
principle further clarifies that the concept of victim “aso includes, where appropriate, the immediate
family or dependants of the direct victim and persons who have suffered harm in intervening to assist
victimsin distress or to prevent victimization”.

The drafters of the Rome Statute intended that the definition of avictim should be consistent with
international standards and include the family of the victim.'®  Unfortunately, although the drafters in
Workshop 1 intended to follow the definition in the UN Victims Declaration, the failure to use the same

18 See note 14, above.

Amnesty International July 1999 Al Index: IOR 40/10/99



6 THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims

wording, subject to the minima modifications necessary to adapt it to the Statute, could lead to ambiguity
over itsscope.l® It appearsthat the draftersintended by the concept of personswho have suffered harm
“directly or indirectly” to be broadly inclusive and to include, as in Principle 2, “where appropriate, the
immediate family or dependants of the direct victim and persons who have suffered harm in intervening
to assist victims in distress or to prevent victimization”, as well as others close to the direct victim.
However, it might have been better to make this point clear. The recognition that groups of natura
persons, such as organizations or ingtitutions which have been directly harmed, can be victims is an
important contribution to the effectiveness of representation of interests of victims from some civil law
countries which permit organizations to participate as parties civiles.

The Rules of Procedure and Evidence should include a definition of victim which is as
comprehensive as the definitionsin Principles 1 and 2 of the UN Victims Declaration.

B. General principles concerning referral and admissibility proceedings
RULE E [WORKSHOP 1] (common)
If a person, organization or institution claimsto be provisions of the Statute and the Rules of Procedure
avictim and intendsto make submissions pur suant and Evidence.
to Articles 15 (3) and 19 (3), the Court shall
determine the right to do so under the applicable

RULE F [WORK SHOP 1] (common)*

Prior toany contact with the Court that requireshis *It may be more appropriate to include this rule
or her physical presence, avictim shall beinformed under therulesdeveloped under Article43 (6) of the
of the existence, functions and availability of the Statuteor in ageneral provision.

Victims and Witnesses Unit.

Some of the most important provisions in the Rome Statute concerning the role of victims are those
permitting the victims to submit information to the Prosecutor so that the Prosecutor can initiate

19 Australian draft Rule 4 (Definitions) does not contain any definitions and an explanatory note simply states:
“Consideration will have to be given to whether an extensive list of definitions needsto be included in the Rules.”
It hasbeen suggested that the Rules of Procedure and Evidenceincludethefollowing definition of victim: “ A person
agai nst whom acrime over which the Court hasjurisdiction has allegedly been committed, hisher immediate family,
dependants of the direct victim and persons who have suffered harm in intervening to assist victimsin distress or
to prevent victimisation.” Donat-Cattin, Article 68 - Protection of Victims and Witnesses and their Participation
in the Proceedings, para. 37.

TheY ugoslaviaand RwandaRul esadopt adefinition of victimwhichwould, in many cases, excludethevictim’'s
family and, thus, beinconsistent with international standardswhich must guide the Court. Rule 2 of the Y ugoslavia
Rules definesavictim as* aperson against whom acrime over which the Tribunal hasjurisdiction hasallegedly been
committed”. Rule2 of theRwandaRulesisidentical. Althoughthecrimeof enforced disappearancesinflictsextreme
mental pain and suffering amounting to torture on the family of the “disappeared” person for aslong as the case
remains unresolved, in most other crimes, the crime is still regarded as being committed only against the person
directly suffering the harm, not the person’ sfamily. Rule 2 of the ABA Draft Rules, which reproducesthedefinition
in Rule 2 of the YugodaviaRules, issimilarly flawed.

Al Index: IOR 40/10/99 Amnesty International July 1999
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investigations on his or her own initiative (proprio motu) (Article 15) and to submit information to the
Prosecutor to counter challenges by states, suspects or accused to the Court’s jurisdiction or the
admissibility of a case (Articles 18 and 19). To alarge extent, there is no need to implement these
provisons in the Rules of Procedure and Evidence, as the Statute is sufficiently clear for them to be
implemented by the Prosecutor or the Pre-Trial Chamber with considerable flexibility to address awide
variety of circumstances. To the extent that the Rules of Procedure and Evidence implement these
provisions, it is essentia that they ensure that these provisions facilitate the role of victims, without
detriment to the rights of suspects or accused or to the effectiveness of the Court, rather than restrict that
role.

As explained below, in addition to the express role for victims or their representatives provided
in the Statute with respect to investigations by the Prosecutor on his or her own initiative, victims or their
representatives have a right to play arole at the preliminary stages of proceedings when the Security
Council refers a situation to the Prosecutor under Article 13 (b) or decidesto request the Court pursuant
to Article 16 to defer an investigation and when a state party refers a situation to the Prosecutor under
Article 14. They dso have aright to be informed of their rightsto play arole during the investigation and
of the progress of the investigation. Similarly, victims, their families or their representatives have aright
to be informed of their rights with respect to a decision after completion of the investigation whether to
prosecute and of their role during a prosecution.

As explained below, the Paris draft Rules only partialy guarantee these rights.?® In particular,
Paris draft Rule E [Workshop 1] is limited to proceedings pursuant to Articles 15 (3) and 19 (3). Paris
draft Rule F [Workshop 1], however, which requires that when the presence of victimsis required, that
victims should be informed of the existence, functions and availability of the Victimsand Witnesses Unit,
is a positive contribution to ensuring their effective participation in the proceedings.

The Rules of Procedure should provide for notice to victims, their families or their representatives
of their right to present their views and concerns at all stages of the proceedings pursuant to
Articles 13 to 19, whenever therelevant Chamber considersit appropriate to do so, not simply with
respect to proceedings pursuant to Articles 15 (3) and 19 (3).

C. Preliminary examination and investigation

1. Decision by the Prosecutor on whether to investigate, based on information provided by
victims

20 Similarly, the Australian draft Rules and the ABA Draft Rules only partially guarantee these rights.
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8 THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims

RULE A [WORK SHOP 1] (Article 15 (1) and (2))

Intheevent of infor mation submitted under Article or her duty under Articles68 (1) and 54 (3) (f) of the
15 (1) or of oral and written testimony pursuant to Statute. Where appropriate, the Prosecutor shall
Article 15 (2), the Prosecutor shall preserve the seek theintervention of the Victimsand Witnesses
confidentiality of any information or Unit.

takeany other necessary measur espursuant to his

Article 15 (1) provides that “[t]he Prosecutor may initiate investigations proprio motu on the basis of
information on crimeswithin thejurisdiction of the Court.” Such information may come from any source,
including victims and their families or non-governmenta organizations. This provisionisvery broad and
it is essential that the Rules of Procedure and Evidence do not attempt to restrict the powers of the
Prosecutor under this provision.?* Article 15 (1) does not go as far as international standards, which
permit victims and non-governmental organizations to ingtitute criminal proceedings in appropriate
circumstances when the prosecutor failsto do s0.%?

Analysis by the Prosecutor of the seriousness of the information received. Article 15 (2)
expressy assigns the responsibility of analysing the seriousness of the information received concerning
crimes to the Prosecutor. The Diplomatic Conference rejected an effort to assign this responsibility to
the Assembly of States Parties. Had that proposal been adopted, it would have critically undermined the
independence and functions of the Prosecutor, as guaranteed by Article 42 (1) of the Statute and the UN
Guiddineson the Role of Prosecutors. Therefore, it isessentia that the functions of receiving, recording,
acknowledging, analysing and responding to information be performed solely by the Prosecutor and his
or her staff, not by any other organ of the Court or any outside body.

The best method for establishing the interna procedures to deal with such information would be
to leave this task to the Prosecutor through internal guidelines adopted by the Office of the Prosecutor
after widespread consultation, rather than to rigid Rules of Procedure and Evidence adopted by the
Assembly of States Parties before the Court has heard any cases and which may be amended only by
a two-thirds mgjority of the Assembly. This approach would not only preserve the Prosecutor’'s
independence, but a so give the Prosecutor sufficient flexibility to modify procedures asthe office evolves.
It will be difficult before the Court has started to hear cases to anticipate what resources will be needed
to handle such information or what the best methods will be to ensure thet it is handled effectively.?

21 Rule 6 (A) of the ABA Draft Rules, by modifying the wording of Article 15, appears to restrict the powers
of the Prosecutor, by stating that these powers are subject to Article 16. 1t will be up to the Court to determine
the exact relationship between Articles 13 (c), 15 and 16, aswell astheir relationship to the rest of the Statute;
not the Rules of Procedure and Evidence (see discussion below of Article 16).

22 principle 18 of the Joinet Principles states: “ Although the decision to prosecute lies primarily within the
competence of the State, supplementary procedural rules should be introduced to enable victims to institute
proceedings, on either an individual or a collective basis, where the authorities fail to do so, particularly as civil
plaintiffs.. This option should be extended to non-governmental organizations with recognized long-standing
activities on behalf of the victims concerned.” Such initiatives must be subject to appropriate judicial review and
supervision.

23 Although the experience of the Y ugoslaviaand Rwanda Tribunal sdemonstrates that considerabl e resources
will be needed just to receive, record and classify theinformation, both Tribunals have faced the problem that most
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THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims 9

Thus, the Prosecutor will have to develop over the course of time in the light of experience
effective ways to acknowledge information received by victims, their families and their representatives.
The Prosecutor will also need to develop effective means to keep victims, their families or their
representatives informed of steps taken to investigate the crimes based on the information received, as
Principle 6 (&) of the UN Victims Declaration providesthat victims should be informed of the “timing and
progress of the proceedings and of the disposition of their cases, especially where serious crimes are
involved”. However, the Prosecutor will have to balance, case by case, the need of victims and their
families for information with other considerations, such as the necessity for confidentidity of
investigations, especialy where sedled indictments are required in order to avoid the accused evading
arrest. It should be left largely to the Prosecutor how best to determine this sensitive question in each
case, bearing in mind this fundamental principle.

The Paris draft Rules properly leave the functions of receiving, recording, acknowledging,
analysing and responding to information provided by victims and other sources solely to the
Prosecutor and his or her staff, apart from matters relevant to the Victims and Witnesses Unit,
rather than to another organ of the Court or any outside body.

Receipt of information other than at TheHague. For the purpose of such an anaysis, Article
15 (2) provides that the Prosecutor “may seek additional information from States, organs of the United
Nations, intergovernmental or non-governmental organizations, or other reliable sources that he or she
deems appropriate, and may receive written or oral testimony at the seat of the Court”. Although Article
3 (1) provides that the seat of the Court isto be established at The Hague in the Netherlands, Article 3
(3) provides that “[t]he Court may sit elsewhere, whenever it considers it desirable, as provided in this
Statute”. Therefore, the seat of the Court is not limited to The Hague, when the Court considers it
desirable to sit elsewhere, and it can decide to Sit elsewherein order to carry out the functions of one of
itsorgans, such as permitting the Prosecutor to receive written or oral testimony from reliable sourcesthat
he or she deems appropriate. In addition, Article 4 (2) statesthat “[t]he Court may exerciseitsfunctions
and powers, as provided in this Statute, on the territory of any State Party and, by specia agreement, on
the territory of any other State”.

It would be helpful if the Rules of Procedure and Evidence clarified that the Prosecutor, in the
exercise of his or her functions under Article 15 (2), may receive written or ord testimony from any
religble source he or she deems appropriate concerning crimes within the jurisdiction of the Court at
locations other than The Hague and that the Prosecutor may receive ora testimony at The Hague by
audio, video or other links from other locations?*  Given that the Prosecutor will be responsible for

of the national courts, which would otherwise have been best placed to investigate and prosecute the crimeswithin
the Tribunal’s jurisdiction because they have custody of suspects or the crimes occurred on their territory, are
unable or unwilling to do so in fair and prompt trials, thus placing this burden on the Tribunals. In contrast,
although the Court will have jurisdiction initially over crimes committed in at least 60 states, the primary
responsihility for investigation and prosecution of crimes within the Court’s jurisdiction remains with the judicial
authorities of states parties. Theinformation which will be relevant will not be related to all crimes, but, as Article
17 makes clear, only to those crimes which states are unable or unwilling genuinely to investigate or prosecute and
which are sufficiently grave to justify further action by the Court.

24 Rule 6 (b) of the ABA Draft Rules, would seriously limit the powersof the Prosecutor under Article 15 (2) and
other provisions of the Statute, by restricting the Prosecutor to seeking “on a voluntary basis’ additional

Amnesty International July 1999 Al Index: IOR 40/10/99



10 THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims

investigating crimes al over the world and that it will be difficult, if not impossible, for victims, ther
families, witnesses, national non-governmental organizations and other reliable sources to come to The
Hague, it is essentia for the Prosecutor to have a great ded of flexibility to receive information which
could be crucia for the investigation.

The Paris draft Rules do not clarify this question.

The Rules of Procedure and Evidence should make clear that the Prosecutor, in the exercise of
hisor her functionsunder Article 15 (2), may receive written or oral testimony from any source he
or she deems appropriate concerning crimes within the jurisdiction of the Court at locations other
than The Hague and that the Prosecutor may receive oral testimony at The Hague by audio, video
or other links from other locations.

RULE B [WORKSHOP 1] (Article 15 (3))

1. Where the Prosecutor intends to seek written form or, with the leave of the Court, in any

authorization of thePre-Trial Chamber toinitiatean
investigation pursuant to Article 15 (3), the
Prosecutor shall inform victims or their
representatives of such intention for the purpose of
enablingthemtomaker epresentations, unlessdoing
so would pose a danger to the integrity of the
investigation or tothelife and well-being of victims
and witnesses. In the event that the Prosecutor
decides not toinform victims, heor sheshall ensure
that the initial submissions made by the victims if
any, are presented before the Pre-Trial Chamber.
Notice may also be given by way of public

other form. The Prosecutor may provide victims or
their representatives with a summary of hisor her
requestfor authorizationtoinitiatean investigation,
if thiscan bedonewithout endangeringtheintegrity
of theinvestigation or the safety of any person.

(b) In deciding, pursuant to Article 15 (4)
whether thereisareasonable basis to proceed with
an investigation, the Pre-Trial Chamber shall
consider any representationsmadeby thevictimsor
their representatives.

3. The procedure described in paragraphs
1 to 2 above shall also apply where the Prosecutor

announcement. decidesto submit a new request pursuant to Article
2 (a) Therepresentationsof victimsor their 15(5).

representativesunder Article15(3) may bemadein

Requests for authorization to investigate. Article 15 (3) states that if the Prosecutor decides
that “there is a reasonable basis to proceed with an investigation, he or she shall submit to the Pre-Tria
Chamber a request for authorization of an investigation, together with any supporting material collected”.
The same provision expressy states that “[v]ictims may make representationsto the Pre-Trial Chamber,
in accordance with the Rules of Procedure and Evidence”. A person can exercise his or her rights
effectively only if he or she has notice of those rights and how to exercise them. Principle 13 (d) of the
UN Guiddlines on the Role of Prosecutors requires prosecutors to “ensure that victims are informed of
their rights in accordance with the Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power”. Article 15 (4) providesthat the Pre-Trial Chamber shall authorize the commencement
of the investigation if, “upon examination of the request and the supporting materia”, it “condders that

information from other reliable sources he or she deems appropriate and, again “on a voluntary basis’, written or
oral testimony. Thisproposed rulewould be an unwarranted restriction on the Court’ spower to require cooperation
of states parties and their officials, either in connection with the preliminary investigation or in connection with a
case. In addition, thisdraft rule statesthat the Prosecutor may request testimony “ at the seat of the Court”, without
clarifying that the Prosecutor may receive such testimony by means of audio, video or other links.
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THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims 11

there is a reasonable basis to proceed with an investigation, and that the case appears to fal within the
jurisdiction of the Court”. 1t would be helpful for the Rules of Procedure and Evidence to clarify that the
Pre-Trial Chamber must examine the representations of victims in determining whether there is a
reasonable basis to proceed, not just on the basis of the Prosecutor’s request and supporting material
collected, or to treat such representations as part of the supporting materia collected. These
representations would include those initidly made to the Prosecutor and - if it would not endanger the
security of the investigation - representations to the Pre-Trial Chamber. 25

Paris draft Rule B [Workshop 1] largely satisfies this requirement and should be included in the
Rules of Procedure and Evidence, but should also require that the notice informs the victims or
their families of all their rights under the Statute and the Rules of Procedure and Evidence.

Subsequent requests for authorization to investigate. |If the Pre-Trial Chamber refuses to
authorize an investigation, Article 15 (5) provides that this refusal does “not preclude the presentation of
a subsequent request by the Prosecutor based upon new facts or evidence regarding the same situation”.
Since the Prosecutor is under the same obligation to inform victims of their rightsto make representations
a this stage, the Rules of Procedure and Evidence should clarify that the Prosecutor must provide such
notice and that victims have the same rights to make representations as with the initial request.?®

Paris draft Rule B [Workshop 1] satisfiesthisrequirement and should beincluded in the Rules of
Procedure and Evidence.

RULE C [WORKSHOP 1] (Article 15 (1))

1.Intheevent of adecision taken pursuant toArticle
15 (6), the Prosecutor shall ensure that noticeis
provided, along with the reasons for his or her
decision,inamanner that preventsany danger tothe
safety, well-being and privacy of those who provided
information to him or her under Article 15 (1) and

submitting further information regar ding the same
situation in thelight of new factsand evidence.

3. When theoriginal information hasbeen provided
by victims, noticeshall bemadewithout unnecessary
delay and with compassion and respect for their
dignity.

(2), or theintegrity of investigationsor proceedings.
2. The notice shall also advise of the possibility of

Notice to sources of the decision not to investigate. Article 15 (6) provides that if the
Prosecutor decides after apreliminary examination proprio moto pursuant to Articles 15 (1) and (2) that
“the information provided does not congtitute areasonable basisfor aninvestigation, he or she shdl inform
thosewho provided theinformation”. The Prosecutor should provide such notice promptly by an effective
method which does not endanger the safety of those who provided the information or investigations,
should ensure that the reasons for the decision are made clear in amanner which is sensitive to the needs
of victims and should inform the sources that they can provide further information to the Prosecutor
pursuant to Article 15 (6), which permitsthe Prosecutor to consider “further information submitted to him
or her regarding the same situation in the light of new facts or evidence’. To the extent that the

25 The Australian draft Rules do not require notice to victims of their rightsor requirethe Pre-Trial Chamber to
examine representations of victims. The ABA Draft Rules are also silent on these points.

26 The Australian draft Rulesaresilent on these points. The ABA Draft Rulesalsofail to addressthese matters.
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12 THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims

information was provided to the Prosecutor by victims, such notice would help to satisfy the needs of
victims to beinformed of “the scope, timing and progress of the proceedings and of the disposition of their
cases’.?” However, any Rules of Procedure and Evidence concerning such notice should leave the
Prosecutor someflexibility withintheselimits, for example, by permitting the Prosecutor to inform counsel
for those persons or others acting on their behalf.28

The procedure set forth in Paris draft Rule C appears to satisfy these requirements and that
approach should be included in the Rules of Procedure and Evidence.

2. Decision by the Prosecutor whether to investigate, based on referrals by states or the
Security Council

Although Articles 13 (a) and 14 (providing for referras by states parties of situations to the
Prosecutor) and Article 13 (b) (referrals by the Security Council) do not expressly provide that victims
should be informed of the action taken by the Prosecutor with respect to such referrals, which in
many cases would be public referrals, the Rules of Procedure and Evidence could clarify that the
Prosecutor may provide notice to victims of the decision taken by the Prosecutor in a manner which
does not endanger investigations of particular cases and is not unduly burdensome, such as a press
release or hotice to counsd for victims. Thiswould not only keep victims informed of the progress of
proceedings, as caled for by Principle 6 (a) of the UN Victims Declaration, but also permit victims
and others to provide information relevant to a decision to investigate or to reconsider a decision not to
do so.

The Paris draft Rules are silent on the question of notice to victims with respect to referras
by the Security Council or by states.?®

The Rules of Procedure and Evidence should clarify that the Prosecutor should provide notice to
victims of the decision taken by the Prosecutor with respect to state or Security Council referrals
in a manner which does not endanger investigation of particular cases and is not unduly
burdensome.

3. Security Council resolutionsrequesting a delay in the investigation

Although Article 16 does not expresdy provide that victims, their families or their representatives should
be informed of a resolution by the Security Council adopted under Chapter VIl of the UN Charter

2T UN Victims Declaration, Principle 6 (a).

28 Australian draft Rules 56, 57 and 58 do not address the obligation of the Prosecutor under the Statute to
provide notice to sources of information of adecision not to initiate an investigation. ABA Draft Rule 37 (B) would
require the Prosecutor to “inform the source of the information and the Victims and Witnesses Unit” of adecision
not to investigate.

2 TheAustralian draft Rulesaresimilarly flawed. They requirethat the Prosecutor inform the Pre-Trial Chamber
of adecision not to investigate after conducting a preliminary examination pursuant to a state or Security Council
referral, but they do not require the Prosecutor to inform victims, their families or their representatives. The ABA
Draft Rules also do not require such notice to victims, their families or their representatives.
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requesting the Court that “[n]o investigation or prosecution may be commenced or proceeded with under
this Statute for a period of 12 months’, or of a subsequent resolution renewing that origina request, the
Rules of Procedure and Evidence should require that the Court inform victims of such arequest and any
renewal of that request. The Rules of Procedure and Evidence should also provide ajudicia mechanism
for victims, their families or their representatives and others to object to the Security Council’s request
or arenewal of that request. This would address the need to alow “the views and concerns of victims
to be presented and considered at appropriate stages of the proceedings where their personal interests
are affected” . It would aso ensure that the Security Council, which may not have considered theviews
of victims, or done so adequately, would have an opportunity to reconsider adecision which would delay
or obstruct justice.

However, to providethe greatest assi stance to the Security Council in considering whether to take
a decision to prevent the Prosecutor from investigating genocide, crimes against humanity or war crimes,
the Court should develop a format for hearing the victims, through oral and written statements, before
the Security Council takes such a step. Such a mechanism would not be an investigation, but it would,
no doubt, be welcomed by the Security Council, whichwould not otherwise have such an opportunity for
ajudicialy supervised consideration of the concerns of victims. The Paris draft Rules do not provide for
the views and concerns of victims to be presented and considered at this stage of proceedings.®! If the
Rules of Procedure and Evidencefail to providefor ajudicialy supervised hearing at which theviewsand
concerns of victims before or after a Security Council request or renewed request can be heard, then, of
course, the Pre-Trial Chamber or the Trial Chamber would have the authority under Article 68 (3) to do
so since a Security Council request for a delay would necessarily be a stage of the proceedings. The
Court should invite the Security Council to inform it of any plans to invoke Article 16 so that it can
promptly facilitate the presentation of the views and concerns of victims and, thus, be of the greatest
assistance to the Security Council.

The Rules of Procedure and Evidence, or the Pre-Trial Chamber or the Trial Chamber on either’s
own initiative, should provide a mechanism for victimsand othersto present their views beforethe
Security Council requests a delay an investigation or prosecution or a renewal of such a request.
That mechanism should permit victims to be heard through oral or written representations so that
the Security Council can reach a fully informed decision.

4. Role of victimsin challenges to admissibility and to jurisdiction

Preliminary rulings regarding admissibility pursuant to Article 18 when the Prosecutor is acting
pursuant to a statereferral or proprio moto. Victims, their families or their representatives should have
notice of al proceedings concerning preliminary rulings regarding admissibility pursuant to Article 18 and
an opportunity to present their views at each stage of these proceedings and to have them considered.
Indeed, Article 68 (3) provides that when the personal interests of victims are affected, the Court shall
permit their views and concerns to be presented at any stage it determines to be appropriate “in
accordance with the Rules of Procedure and Evidence” Article 18 governs challenges by states to

30 UN Victims Declaration, Principle 6 (b).

31 Similarly, neither Australian draft Rules nor the ABA Draft Rulesrequire such noticeto victims, their families
or their representatives.
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14 THE INTERNATIONAL CRIMINAL COURT: Ensuring an effective role for victims

admisshility when a situation has been referred to the Court by a state party and the Prosecutor has
determined that there would be a reasonable basis to commence an investigation or when the Prosecutor
initiates an investigation proprio moto.? Such notice should be provided, not only by the Prosecutor, who
has the duty under Guideline 13 (d) of the UN Guideines on the Role of Prosecutors to inform victims
of their rights, but by the Pre-Trial Chamber. Such notice should be provided in a manner calculated to
reach the largest number of victims, such as by a press release, or through their representatives, apart
from exceptional circumstances and then only to the extent that such notice would endanger the
investigation or individuas.

The Prosecutor and the Pre-Trial Chamber will find the representations by victimson the question
of admissbility invaluable as a supplement to the information gathered by investigators in the Office of
the Prosecutor concerning the state's willingness or ability genuinely to investigate or prosecute. The
Prosecutor’ s resources will usually be more limited than those of the state concerned and he or she often
will not have the same access to information in each state as victims, their families and their
representatives.

Thus, the Rules of Procedure and Evidence should require that victims and their families, or their
representatives, receive notice of the following stages of the proceedings, at a minimum, whenever the
Court considers presentation of their views and concerns appropriate, and of the opportunity to make
writtenor oral representations at each stage, to the extent authorized by the Pre-Trial Chamber, pursuant
to Article 68 (3):

* Notification to al states parties and states which would normally be expected to exercise
jurigdiction, unless such notice to statesis on aconfidentia basis and notice to victims would endanger the
investigation (Article 18 (2)).

* Notification to the Court by a ate that it was investigating or had investigated its nationals or
others within its jurisdiction and any request by the state to defer to the stat€'s investigation of those
persons (Article 18 (2))

» An application by the Prosecutor to authorize the investigation despite a state’s request for a
deferral and the Pre-Trial Chamber’s decision on the matter (Article 18 (2)).

» An appeal by the Prosecutor against aruling by the Pre-Trial Chamber on admissibility to the
Appeals Chamber (Article 18 (4)).

I naddition, the Prosecutor should seek the views of victims, their families or their representatives
with respect to any review of a deferral, pursuant to Article 18 (3), with respect to information provided
by the state concerned in response to a request for periodic reports on the progress of its investigations
and any subsequent prosecutions, pursuant to Article 18 (5), with respect to the need at any time to seek
authority from the Pre-Trial Chamber pursuant to Article 18 (6) to pursue necessary investigative steps
where there is a unique opportunity to obtain important evidence or there is a significant risk that such

32 For ananalysisof Article 18, seeDaniel Nserko, Article 18 - Preliminary rulings regarding admissibility in
Commentary on the Rome Statute of the International Criminal Court: Observers Notes, Article by Article (Otto
Triffterer ed. 1999) (forthcoming).
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evidence may not be subsequently available. However, decisions on the nature and extent of contacts
with victims concerning these matters probably should be l€eft to the discretion of the Prosecutor, under
guiddines devel oped by the Office of the Prosecutor after widespread consultation, rather than governed
by the Rules of Procedure and Evidence.

The Paris draft Rules are silent on the question of notice to victims, their families or their
representatives concerning their role in proceedings pursuant to Article 18 related to preliminary rulings
concerning admissibility. 33

The Rules of Procedure and Evidence should implement Article 68 (3) by including provisionsfor
notice to victims and their families or their representatives and for their participation in
proceedings pursuant to Article 18 whenever the Pre-Trial Chamber considers that presentation
of the views and concerns of victims would be appropriate.

RULE D [WORK SHOP 1] (Article 19 (3))

1. For the purposes of Article 19 (3) victimsor their
representatives,may present written observationsor
,if thecircumstancesof thecasesorequireand with
leave of the Court, in any other form.

2. Following consultations with the Prosecutor, the
Chamber of the Court shall direct the Registrar to
make a public announcement of the initiation of
proceedings with respect to jurisdiction and
admissibility, in order to inform victims for the
purposes set forth in paragraph (1), unless such
public announcement would endanger the integrity
of the proceedings or the life and well-being of

victims and witnesses.

3. The Regigtrar shall providethevictimswho have
expressedtheir intention of submittingobser vations,
or their representatives, with a summary of the
grounds on which the admissibility of a case or the
jurisdiction of the Court has been challenged, in a
manner consistent with the duties of the Court
regarding the confidentiality of information, the
prosecution of any person and the preservation of
evidence,

Challenges pursuant to Article 19 to the jurisdiction of the Court or to the admissibility of
a case. Victims and their families or their representatives should have notice of al proceedings
concerning challenges to the jurisdiction of the Court or the admissibility of acase pursuant to Article 19.
They should also have and an opportunity to present their views at each stage of these proceedings and
to have them considered. Article 19 providesfor challenges to the admissibility of acase on the grounds
referred to in Article 17 (concerning complementarity) by an accused, an investigating or prosecuting
state, the state on whose territory the crime occurred or the state of the accused’ s nationality.®*

Aswith Article 18, such notice should be provided, not only by the Prosecutor, but by the Pre-
Trial Chamber. Such notice should be provided in the same manner and under the same conditions. For
the same reasons, the input from victims will be invaluable to the Prosecutor and the Pre-Trial Chamber
on the question of admissibility, and they will be able to contribute information relevant to some aspects

33 The Australian draft Rules and the ABA Draft Rules are al so silent on these matters.

34 For an analysis of Article 19, see Christopher Keith Hall, Article 19 - Challenges to the jurisdiction of the
Court or theadmissibility of a case, inCommentary on the Rome Statute of the I nter national Criminal Court (Otto
Triffterer ed. 1999) (forthcoming).
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of the question of jurisdiction as well. Moreover, determinations of chalenges to admissibility and to
jurisdiction are among the most important stages of the proceedings and it is essentid for victims to be
aware of these challenges and to be able to respond to them.

Thus, the Rules of Procedure and Evidence should require that victims receive notice of the
following stages of the proceedings, at a minimum and of the opportunity to make written or oral
representations at each stage, to the extent authorized by the Statute and the Pre-Trial Chamber:

» An application by Prosecutor for ruling on admissibility or jurisdiction (Article 19 (3)). The
Statute expressly permitsvictimsto “ submit observationsto the Court” (Article 19 (3)), but failsto require
notice to victims.

* A date challenge to admissibility or to jurisdiction prior to thetrid, at the commencement of the
tria or at alater stage (Article 19 (4)).

* A suspension of an investigation pursuant to a state challenge and the time limit for submissions
to the Court for it to consider in making a determination on admissibility (Article 19 (7)).

* A decision by the Pre-Trial Chamber or Trial Chamber that a case is admissible and arequest
by the Prosecutor for areview of that decision (Article 19 (10)).

Paris draft Rule D [Workshop 1] provides for notice to victims or their representatives and for
presentation of their views and concerns with respect to requests by the Prosecutor for a ruling
concerning jurisdiction or admissbility, but not with respect to any other proceedings pursuant to Article
19.%

The Rules of Procedure and Evidence should provide for notice to victims, their families or their
representativeswith respect to proceedingspursuant to all of Article 19'sprovisions, not just Article
19 (3), and for presentation of their views and concerns.

Resolutions by the Security Council seeking a delay in a prosecution. Seediscussion above
in Part 1.B.3 of resolutions of the Security Council seeking adelay in an investigation or prosecution.

D. Decision by the Prosecutor after an investigation not to prosecute

If the Prosecutor decides after an investigation not to prosecute, Article 53 expresdy requires the
Prosecutor to inform the Pre-Trial Chamber of this decision, and the state making the referral or the
Security Council, if it referred the situation to the Prosecutor. That article provides that the
Prosecutor must give such notice when he or she decides not to prosecute for any one of the
following three reasons: (a) the absence of a sufficient factual basis to seek awarrant or summons,
(b) the case isinadmissible under Article 17 or (c) “[a] prosecution is not in the interests of justice,
taking into account al the circumstances, including the gravity of the crime, the interests of the victims
and the age or infirmity of the alleged perpetrator, and his or her role in the aleged crime”.

35 The Australian draft Rules and the ABA Draft Rules are silent on the question of therole of victimsor their
representatives in proceedings pursuant to Article 19.
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Although the Statute does not expresdy require that the Prosecutor provide such notice to
victims, their families or their representatives in the case of referrals by states or the Security Council,
or to those who have provided information to the Prosecutor pursuant to Article 15, the Rules of
Procedure and Evidence should require the Prosecutor to do so in a manner which is not unduly
burdensome. In any event, even if the Rules of Procedure and Evidence do not require the
Prosecutor to provide such notice, he or she should do so.

Victims, their families or their representatives should be notified of requests by states or by
the Security Council pursuant to Article 53 (3) (&) which have referred a situation to the Prosecutor
for areview by the Pre-Trial Chamber of a decision by the Prosecutor not to prosecute for one of the
three reasons specified in Article 53 (2). They should also be notified of a decision by the Pre-Trial
Chamber on its own initiative pursuant to Article 53 (3) (b) to review a decision by the Prosecutor not
to prosecute under Article 53 (2) (c) “in the interests of justice”. In both situations, such notice would
permit victims to present their observations to the Pre-Trial Chamber and the Rules of Procedure and
Evidence or the Court’s Regulations could provide a method for doing so. Such observations will be
necessary if the Pre-Trial Chamber is to give proper consideration of a decision by the Prosecutor not
to prosecute in the interests of justice, a decision which under Article 53 (2) (c) requires consideration
of “the interests of victims’.

The Paris draft Rules do not provide for notice of requests for review by states or the
Security Council of a decision by the Prosecutor not to prosecute or for notice of a decision by the
Pre-Trial Chamber on its own initiative to review of such a decision.*®

Aside from exceptional circumstances, such as danger to other investigations, the Rules of
Procedure and Evidence should provide for prompt notice to victims of a decision by the
Prosecutor after an investigation not to prosecute, by an effective method which does not
endanger the safety of those who provided the information and which is sensitive to their needs.

Such notice to victims should ensure that the reasons for the decision are made clear and
should inform them that they can provide further information to the Pre-Trial Chamber if a
state or the Security Council challenges the decision pursuant to Article 53 (a) or the Pre-Trial
Chamber decides to review the decision on its own initiative pursuant to Article 53 (3) (b).

1. WORKSHOP 2 - PLACE AND RIGHTSOF VICTIMSIN THE
PROCEEDINGS

36 Draft Rules 60, 61 and 62 provide for notice to the Pre-Trial Chamber of the Prosecutor’s decision not to
prosecute after an investigation, but do not require notice of the decision to victims, their families or their
representatives or of the their right to make representations to the Pre-Trial Chamber concerning areview of that
decision. The ABA Draft Rules also do not reguire such notice to victims, their families or their representatives.
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prejudice to the accused. . .”

UN Victims Declaration, Principle 6 (a)

“The responsiveness of judicial and administrative processes to the needs of victims should be
facilitated by: . .. (a) Allowing the views and concernsof victimsto be presented and considered
at appropriate stages of the proceedings where their personal interests are affected, without

A. General principles

RULE A [WORKSHOP 2]

1.Victimsshall makewritten* application topresent
their views and concerns to a Chamber of the
Court.** Subject to provisons of the Statute in
particular article 68 par. 1, the written application
shall be communicated to the Prosecutor and to the
Defence*** who shall at all times be entitled to
reply with a period of timeto be set by the Chamber
in question.

2. A Chamber of the Court may, on itsown initiative
or at the application of the Prosecutor or of the
Defence, rgj ect thewritten application of thevictims,
if it considersthat thecriteriaset forthin article68
par. 3arenot fulfilled.

3. A victim whose written application has been
rgj ected by aChamber of theCourt under paragraph
2 of this Rule, may file a new application at a later
stagein the proceedings. If aChamber decidesthat
the application is admissible, it shall permit the

participation of thevictimin such proceedingsandin
such manner as are considered appropriate by the
relevant Chamber.

*The need to give assistance to victims who are
illiterate or who have difficulty in preparing a
written application could bedeveloped in the Rulesof
procedure and evidence.

** Referenceto a“ Chamber of the Court” doesnot
preclude other communication between the victims
and other organsof the Court.

*** “Defence” here refersto persons subject toa
warrant for arrest or who have been summonsed to
appear, or who have been accused, and to counsel for
these persons.

The Statute requires the Court to permit the views and concerns of victims to be presented and
considered at appropriate stages in the proceedings when their persona interests are affected. Article

68 (3) provides.

“Where the personal interests of the victims are affected, the Court shall permit their views and
concerns to be presented and considered at stages of the proceedings determined to be
appropriate by the Court and in amanner which isnot prejudicial to or inconsistent with therights

of the accused and afair and impartia tria.”

The primary role of the Court in deciding when victims' views and concerns can be
considered. Article 68 (3) requires the Court, not the Rules of Procedure and Evidence, to determine at
which stages of the proceedings it is appropriate for the views and concerns of victims related to their
personal interests to be presented and considered. This provision also makes clear that the Court - either
in its Regulations or in a particular case - must determine the manner in which such views are to be
presented and considered, subject to the fundamental principle that the manner of doing so must not be
“prejudicia to or inconsistent with the rights of the accused and afair and impartial tria”.

RULE B [WORKSHOP 2]
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1. Subject to the provisions of Rule A paragraph 1,
a victim shall be free to choose a legal
representative.*

Wherethereareanumber of victimsthe Chamber
may, for the purpose of ensuring the effectiveness of
the proceedings, invite the victims or particular
groups of victims, if necessary with theassistance of
the Registry to choose a common legal
representative or representatives.

If the victims are unable to choose a common
representative or representatives, the Chamber may
ask the Registry to appoint one or more legal
representatives.

2. A person shall be qualified to be a legal
representative or avictim if he or sheisadmitted to
the practice of law in a state or is a university
professor of law.**

3. In facilitating the co-ordination of victim
representation in accor dancewith ruleB paragraph
1, the Registry may also provide assistance
including financial assistance.

A victim or group of victims who lack the

necessary means to pay for an appointed legal
representative may apply to the Registry for
assistanceincluding financial assistance.

4. The Chamber and the Registry shall ensure
that, in the selection or appointment of legal
representatives,thedistinct interestsof thevictims,
particularly as provided in Article 68 (1), are
represented, and that any conflict of interest is
avoided.

* Reference to a legal representative in this
contextisareferencetolegal counsel. Seereference
to Rule X of workshop 1 regarding the appointment
of other personstorepresent theinter estsof victims.

** Thisprovision, to theextent relevant, should be
consistent with the rules for the appointment of
defence counsel. Thisincludes keeping of a list of
the names of qualified counsel. The qualifications
mentioned are minimum requirements and other
qualifications may also be consider ed.

Theright to have a legal representative. Article 68 (3) also provides that “[such views and
concerns may be presented by the legal representatives of the victims where the Court considers it
appropriate, in accordance with the Rules of Procedure and Evidence.”

Paris draft Rule B [Workshop 2] is an effective way to implement the rights of victims or their
families and should be included in the Rules of Procedure and Evidence.

RULE C [WORKSHOP 2]

1. The legal representative shall be entitled to
attend and participate in all of the Chamberd’]
hearingsin accordance with the ruling under Rule
A, unless the Chamber concerned rules, giving
grounds, that the representative’s intervention
should be confined to the deposition of written
observations.

When a hearing isin progress, the Prosecution
and the Defence must be able to reply to the oral
interventions of thevictimg['] legal r epresentatives.

If the legal representative of a victim submits a
written motion, the Prosecutor and theDefenceshall
beallowed to replywithin aperiod of timetobeset by
the Chamber.

2. When a hearing is in progress, the legal
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representative of the victims may,* with the
permission of the President of the Chamber
concer ned, question the accused, the witnesses and
experts,takingintoaccount therightsof theaccused
and the need for afair and impartial trial .**

* The view was expressed that the ability of the
victims to question the accused, witnesses and
experts may havetobeexer cised in consultation with
the Prosecutor.

** |t may benecessary toelaboraterulesto provide
for the natification of information to victims.
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The duty of the Court to ensure that victims can present their views and concernsin a way
which does not prejudicetheright to afair trial or the ability of the Prosecutor to present hisor her
case. The Rules of Procedure and Evidence should leave the Court sufficient flexibility to regulate the
presentation of the views and concerns of victimsthrough their representativesin the manner most suited
to the particular case. The manner in which these views may be most effectively presented in a way
which is not prgudicid to or inconsistent with the rights of the accused and afair and impartid tria will
vary, depending on such matters as the complexity of the issues in the case, the number of victims and
the number of accused. It would be better for the Rules of Procedure and Evidence to leave
determination of these matters to the Court than to try to anticipate in the Rules al the variations which
may occur.>’

Paris draft Rule C [Workshop 2] guarantees the right of the legal representative of the victims
to attend and participate in hearings before al Chambers, in accordance with the decisions of those
Chambers and to that extent it is a positive step. However, it does not expresdy provide for the
Prosecutor or the accused to object to questioning of the accused, witnesses and experts before the
President of the Chamber concerned rules on an gpplication to do so. It dsofalsto qudify thisprovision
on the right of the accused and witnesses to remain silent and not to incriminate themselves. In addition,
the standard for questioning - “taking into account the rights of the accused and the need for afair and
impartid trid” - falls short of the strict standard in the Statute. Article 64 (2) requiresthe Trial Chamber
to “ensure that a trial is fair and expeditious and is conducted with full respect for the rights of the
accused and due regard for the protection of victims and witnesses’.

The Rules of Procedure and Evidence should provide that the legal representative of the victims
or their familiesmay attend and participatein all hearings before each of the Chambers, when the
relevant Chamber considers that it is appropriate. However, the Prosecution and the accused
should have an opportunity to be heard before the President of the relevant Chamber gives
permission to the legal representative of the victim to question an accused, withesses or experts.
Any such questioning must fully respect the rights of the accused, as well as of witnesses and
experts, to a fair and expeditious trial. In particular, the President should not grant permission
tothelegal representative to question the accused if the accused has not agreed to testify or make
an unsworn statement pursuant to Article 67 (1) (h).

The responsibilities of the Pre-Trial Chamber and the Prosecutor. It was generally accepted
during the drafting of the Rome Statute that the basic principle expressed in Article 64 (2), that “[t]he Trial
Chamber shall ensure that atrial isfair and expeditious and is conducted with full respect for the rights
of the accused and due regard for the protection of victims and witnesses’, applies with equal force
duringthe pre-trial phaseto the Pre-Trial Chamber. During the course of aninvestigation or aprosecution,
the Prosecutor must “[t]ake appropriate measures’ to ensure that the investigation or prosecution is
effective, and, “in doing so, respect the interests and persona circumstances of victims and witnesses,
including age, gender . . ., and hedlth, and take into account the nature of the crime, in particular where
it involves sexua violence, gender violence or violence againgt children” (Article 54 (1) (b)). Such
measures should be taken in close cooperation or consultation with the Victims and Witnesses Unit. At

37 Australian draft Rule 92 (Presentation of the views of victims) has not yet been written, but anote states that
“[t]he Rules need to elaborate upon article 68, paragraph 3, particularly in relation to the involvement of the legal
representatives of victims.” The ABA Draft Rules are silent on this question.
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the same time, the Prosecutor must “[f]ully respect the rights of persons arising under this Statute”

(Article 54 (2) (c)).

RULE X [WORK SHOP 2]

1. In mattersrelating to victims the Registry*
shall perform, inter alia, thefollowing functions

a) Inform victims of therights conferred upon the
Statute and the Rules of Procedure and Evidence;

b) Inform victims of the progress of proceedings
and shall notify them, in a timely manner, of key
decisionswhich may impact upon their interests;

¢) Notify victims of the relevant decisions of the

Rules of Procedureand Evidence;

€) Assist victims to organize their legal
representation beforethe Court in accor dance with
the Rules of Procedure and Evidence.

* It may be necessary to discuss whether a
specialized structure within the Registry is
necessary to undertakethefunctionslisted in Rule

Courtinaccordancewith theRulesof Procedureand X.
Evidence;

d) Assist victims to participate in the different
phases of the proceedings in accordance with the

Notice and assistance to victims. The Rules of Procedure and Evidence should facilitate the
location of qualified legal counsel for victims and their families throughout the proceedings, possibly
through a office of legal counsd for victims, to be funded by voluntary contributions from states and
organizations concerned with victims' issues. The Victims and Witnesses Unit could play arole in
establishing such an office and in coordinating its work with victims.

Paris draft Rule C [Workshop 2] is one possible acceptable solution. |f, however, it is decided to
create a separate office to undertake the functionslisted in Rule X, that separate office should be
linked as closely as possible to the Victims and Witnesses Unit, possibly under the same executive.

B. Initial proceedings before the Court

Although there will generally be no need to notify victims, their families or their representatives before
an arrest or for the victims to be present at an arrest (apart from assisting in an identification of the
accused to facilitate the arrest), victims, their families or their representatives should be notified of the
initid proceedings before the Court and their right to participate in these and later stages. Once the
victims have been notified of the initial proceedings and have obtained counsdl or other representatives,
notice to victims at later stages will be smplified. Victims, their families or their representatives should
be informed of the following initia proceedings, a a minimum, and of their opportunities to make oral or
written submissions, as determined appropriate by the Court:

* Theinitial hearing by the Pre-Trial Chamber pursuant to Article 60 (1) upon the surrender of
the person arrested or voluntary appearance of a person summoned.

* The application for interim release pursuant to Article 60 (3) and periodic reviews by the Pre-
Trial Chamber of the release or detention of the person arrested or summoned.

» Conferences, hearings and motions throughout the proceedings.
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* The hearing on confirmation of the charges pursuant to Article 61 (1), which fails to mention
the presence of victims at the hearing, and subsequent hearings concerning amendment of or withdrawal
of the charges pursuant to Article 61 (9).

Paris draft Rule X [Workshop 2] partly satisfies these requirements, but requires notice only of
“key decisions’, thusleaving it entirely to the Registry to decide which decisions should be communicated
to the victims, their families or their representatives and does not require notice of conferences, hearings
and motions.

The Rules of Procedure and Evidence should require that victims, their families or their
representatives should be informed of the initial proceedings, as well as of all other public
proceedings, and of their opportunities to make oral or written submissions, as determined
appropriate by the Court.

C. Thetrial and sentencing

The Rules of Procedure and Evidence should facilitate the ability of victims to present their views and
concerns during the trial, at time the sentence is determined and at the stage when an award of
reparations is made (for a discussion of the role of victimsin the procedure for determining reparations,
see Part |V below). However, it should be largely up to the Trial Chamber, in the light of experience, to
determine the scope of participation by victims and how they can best contribute to the determination of
guilt or innocence, the appropriate sentence and the amount and manner of reparations.

National models of participation by victimsin criminal proceedings. National courts have
been able to develop effective ways to permit representatives of victims to present their views and
concernsin crimina cases with large numbers of victims, even when many of the individua victims had
separate lega counsdl. 1t may well prove that the best approach is to permit victimsto participate at the
trial and sentencing in a manner akin to that of parties civiles, able to present evidence, including
witnesses, and to question witnesses called by the other parties in the case, provided that such
participation does not interfere with an effective prosecution, lead to lengthy proceedings or otherwise
undermine the right to afair trial. The Trial Chamber will have to ensure that if counsel for victims are
permitted to question witnesses for the prosecution or the accused, that such questioning is not repetitive.
It will also have to ensure that when there are more than one victim, that counsdl for victims coordinate
their efforts as much as possible.

Participation of victimsasparties civiles has occurred in trials of persons accused of war crimes
or crimes against humanity, with some success, but the number of such casesin recent years are limited.
For example, inthe Priebke trid of an SS officer accused of murdering more than 300 hostages in Itay
during the Second World War, the Italian court devel oped with counsel for the victims asystem in which
one of the legal counsd for each group of victims with similar interests would represent that group and
one lawyer would be able to act on behalf of al of the victims as awhole*® Similarly, in complex civil

38 The drafters of the Rules of Procedure and the Court will also be able to draw on the experience of French
courts, which had to devel op techniques to deal with numerousparties civiliesin the trials of Paul Touvier and of
Maurice Papon for crimes against humanity. Under French law, a person who has personally suffered direct harm
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class actions in countries such as the United States where there are thousands of plaintiffs, courts have
been able to develop systems of joint representation, such as class actions, by lawyers of groups of
smilarly stuated victims.

It is essentia not to redtrict at an this early stage in the Court’s development the ability of the
Court to experiment with various forms of participation to determine which best ensure the achievement
of judtice. A too regtrictive approach to victim participation in the Rules of Procedure and Evidence could
be difficult to undo, whereasit would be possiblefor the Trial Chamber to prevent any abusesif the Rules
left the extent of participation by victimsto be decided by the Court. 1n developing the approach to victim
participation, the main principle is set forth in Article 64 (2), that “[t]he Trial Chamber shall ensure that
atrid is fair and expeditious and is conducted with full respect for the rights of the accused and due
regard for the protection of victims and witnesses’.

The Rules of Procedure and Evidence should permit victimsto participatein the trial, sentencing
and hearing to determine the award of reparations, and provide notice to victims of their right to
participate, but leave it to the Trial Chamber to determine the scope of such participation in the
light of experience.

D. Post-trial proceedings, including appeal, sentence reduction hearings, review and release
hearings

The same considerations concerning participation during the trial, sentencing and award of reparations
apply to post-trid proceedings, including the agpped of a conviction or sentence, review of a conviction
or sentence and hearings to decide whether to reduce a sentence pursuant to Article 110 (4) (b) or to
select a state of enforcement of a sentence (Article 103). Article 110 (b) (4) provides for the possible
reduction of a sentence for convicted persons who assist in locating assets which could be used for
victims. They should be able to comment on this ground. In addition, the Statute expressly provides for
appeals by a victim of a reparations award pursuant to Article 82 (4), as provided in the Rules of
Procedure and Evidence.

The Paris draft Rules do not address these matters.®®

The Rules of Procedure and Evidence should require that victims receive notice of their right to
participatein post-trial proceedings, including appeal, selection of a state of enforcement, sentence
reduction hearings and post-conviction review.

from acrime can participate as a partie civile (Code de procédure pénale, Art. 2), but certain non-governmental
organizations may also participate asparties civiles when the crimes involve specified matters of public interest,
such as racism, sexual offences and war crimes and crimes against humanity during the Second World War. See
Gaston Stefani, Georges Levasseur & Bernard Bouloc, Procédure Pénale 221-230 (4th ed. 1990).

39 Australian draft Rule 124 spellsout the requirement to give notice of an appeal against an order of reparations,
including appealsby victims, and Australian draft Rule 125 requiresthat such appeal sbe heard expeditiously. ABA
Draft Rule 112 (C) provides that “[a] legal representative of the victims . . . may appeal against the order of
reparations. The provisions of this Part shall apply, mutatis mutandis, to such appeals.” The wording seems to
suggest that only one representative may appeal on behalf of al victims, even if the some of the victims have
differing interests.
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1. WORKSHOP 3- PROTECTION OF VICTIMS AND WITNESSES

Rome Statute, Article 68 (1)

“The Court shall take appropriate measures to protect the safety, physical and psychological
well-being, dignity and privacy of victims and witnesses . . . . These measures shall not be
prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial.”

A. General principles

RULE D [WORKSHOP 3]

1. Therdevant Chamber on itsown initiative may,
at the request of the Prosecutor, the victim, the
witnessor their legal representatives, after having
consulted with the Victims and Witnesses Unit, as
appropriate, order measuresto protect the victims,
witnesses andothersat risk, pursuant toArticle 68-
1. All persons seeking protection must freely and
fully consent to the protective measures.

For thispurpose, therelevant Chamber may hold a
hearingin camerato determineif thereisaneed to
order in particular, measuresto prevent therelease
tothepublicor pressandinfor mation agenciesof the
identity or locating of avictim, awitnessor othersat
risk, by includinginter alia:

- theexpungement of thenameof therelevant party
and indications allowing for his’her identifications
from the Chamber’spublic records,

- the prohibition for the prosecution and the
defencefrom releasing such information to a third
party;

-during testimony, the use of technical means
enabling the alteration of pictures or voice, of
audiovisual technology - in particular video-
conferencing or theuseof close-cir cuit television or
the exclusive use of the sound media;

- the use of a pseudonym;

- the holding of in camera hearings;

2. Specific measures in view of facilitating the
testimony of traumatized victims, achild, or avictim
of sexual violence, in particular:

- the attendance of a psychologist during the
testimony

- in the case of minors, the Court may order,
taking into account the age and maturity of the
minor and after consultation of the minor, the
presence, during the testimony of:

- apsychologist,

- amember of higher family,

- other legal representative.

3. Taking into consideration that violations of
victim’ slwitnesses' privacy may createrisk totheir
security, the Chamber shall,after consultation with
the Unit, be vigilant in controlling the manner of
questioning toavoid any harassment or intimidation,
paying particular attention toattackson thevictim’s
right to privacy in cases alleging crimes of sexual
violence.

4. All communications between individuals and
medical doctors, psychiatrists, psychologists or
counselors, including those in the victims and
witnesses unit, shall be regarded as privileged and
consequentlynot subject todisclosureat trial unless
the victim consentsto such disclosure.

RULE E [WORKSHOP 3]

I n exceptional circumstances, the Court may order
on the request of the parties, victims or their
representatives and witnesses, other special
measur es than those listed above. These measures

must bein accor dance with the Statute.

Principle 6 (d) of the UN Victims Declaration providesthat the judicial system should “take measuresto
minimize inconvenience to victims, protect their privacy, when necessary, and ensure their safety, aswell
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asthat of their families and witnesses on their behalf, from intimidation and retaliation”. Among the other
basic principles which must guide the Assembly of States Parties in adopting Rules of Procedure and
Evidence and the Court in the protection of victims and witnesses are that any measures for their
protection must “ be exercised in amanner which isnot prejudicial to or inconsistent with the rights of the
accused and a fair and impartia trial” (Article 68 (5)) and that the measures should be effective, not
illusory.

B. The need for effective, not illusory, protection for victims and witnesses

Amnesty International believesthat if those responsiblefor genocide, crimes against humanity and serious
violations of humanitarian law, particularly in cases of rape, sexual assault and forced progtitution, are to
be brought to justice, effective programs to protect victims, their families and witnesses will have to be
developed by the Court in cooperation with states, intergovernmental organizations and non-governmental
organizations. The Rules of Procedure and Evidence must facilitate the attendance of victims, their
families and witnesses and the court must take effective measures to protect them from reprisals and
unnecessary anguish. States parties must assist the Court in protecting victims, their families and
witnesses.

The need to protect victims and witnesses from unnecessary anguish. The Court must take
certain measuresto protect victims, their families and witnesses from unnecessary anguish to which they
might be exposed in a public tria, such as closing part of the proceedings to the public when gtrictly
necessary intheinterests of justice. Steps consistent with the rights of the accused should aso be taken
by the Court at every stage of the proceedings to minimize the considerable anguish of witnesses who
have repeatedly to relive horrific events before investigators, prosecutors and judges.*® Principle4 of the
UN Victims Declaration emphasizesthat “ victims should be treated with compassion and respect for their

dignity”.

RULE F[WORKSHOP 3]

Agreementson relocation and provision of support of theStateor by theRegistry on behalf of theCourt.
services on theterritory of a Stateof traumatized or
threatenedvictims, withessesand other sat risk may Indeter miningar elocation environment, the Court
be negotiated with the States by the Registry on should endeavour to ensure meaningful
behalf of the Court. rehabilitation, taking into account the

circumstances of therelocation context.
Negotiations and the eventual signing of such
agreements may remain confidential at the request

The need for states to assist in protecting prosecution and defense witnesses. In addition to
protecting victims and witnesses from unnecessary anguish, the Court, in close cooperation with states

40 For example, the team of experts sent by the UN to investigate allegations of rapein the former Yugoslavia
from 12 to 23 January 1993 reported that “health care providers were concerned about the effects on women of
repeatedly recounting their experiences without adequate psychological and social support systems in place”.
Report on the situation of human rights in the territory of the former Yugoslavia submitted by Mr. Tadeusz
Mazowiecki, Special Rapporteur of the Commission on Human Rights, pursuant to Commissionresolution 1992/S-1/1
of 14 August 1992, U.N. Doc. E/CN.4/1993/50, 10 February 1993, Annex Il, para. 52.
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parties, must take effective security measures to protect victims, their families and witnesses - both
defense and prosecution - from reprisals and threats of reprisal. These measures should encompass
protection before, during and after any proceedings initiated by this Court or the prosecutor, and should
be in place until such time as the security threat ends, as determined by the Court. To ensure that an
international victim, family and witness protection program is effective, al states parties, not just the court
and the host state, must share the burden of protecting persons in the program.*! At times, such
protection will require affording temporary relocation and support to such persons until the security threat
ends. As experience a the two ad hoc tribunas has shown, some witnesses do not find it feasible to
relocate. In these instances, creative measures, in additional to traditional ones, must be devel oped and
fully funded.*?

Asfor confidentiality of communications, the proposed Paris draft Rule D.4, which provides an
absolute privilege for al communications between individuas and medical doctors, psychiatrists,
psychologists or counsdllors,isaddressed in Amnesty Internationa’ s paper, The International Criminal
Court: Drafting effective Rules of Procedure and Evidence for the trial, appeal and revision, July
1999 (Al Index: IOR 40/12/99).

The Rules of Procedure and Evidence should permit the relevant Chamber to order the measures
listed in Paris draft Rule D to ensure the confidentiality with respect to the press and public of
victims, witnesses and others at risk because of their contact with the Court.

The Rules of Procedure and Evidence should make clear that these measures of confidentiality
include persons who have been in contact with the Court or cooperated with the Court, whether by
defining them as witnesses or as others at risk.

C. Therole of the Prosecutor in protecting victims

During the course of an investigation or aprosecution, the Prosecutor must “[t]ake appropriate measures”
to ensure that the investigation or prosecution is effective, and, “in doing so, respect the interests and
personal circumstances of victims and witnesses, including age, gender . . . , and hedth, and take into
account the nature of the crime, in particular where it involves sexual violence, gender violence or
violence againgt children” (Article 54 (1) (b)). Such measures should be taken in cooperation with the
Victims and Witnesses Unit. At the sametime, the Prosecutor must “[f]ully respect the rights of persons
arising under this Statute” - such persons include suspects and the accused.

41 An exampleis Australia’ s Witness Protection Act 1994, consolidated to 29 April 1997, Section 10. Section
13 of this act permits assistance to allow the witness to establish a new identity; protection of the witness;
relocation, accommodation, transport of property and living expenses for the witness and, if appropriate, the
witness's family; assistancein obtaining employment and education; and other assi stance with aview to ensuring
that the witness becomes self-sustaining.

42 Suggestions for such measures have included, for example, hiring security personnel to provide special
protection or installing appropriate security devices in the homes of witnesses.
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The Statute requiresthe Prosecutor to ensure, when employing staff, toinclude personswith legal
experience concerning violence against womenand children.*® In particular, Article 42 (9) requires the
Prosecutor to “appoint adviserswith legal expertise on specific issues, including, but not limited to, sexua
and gender violence and violence against children”. The Prosecutor should consult with states, the
Yugodavia and Rwanda Tribunas and other intergovernmental organizations, non-governmental
organizations and experts on legal and other issues related to victims when developing clear criteriain the
form of internal guidelines for the Office of the Prosecutor for appointments and when making
appointments.

The Paris draft Rules do not address the criteria for employing staff in the Office of the
Prosecutor, although Rules B and C [Workshop 3] provide for training of Office of the Prosecutor staff.*4
The Paris draft Rules do not address the requirements for trandators and interpretersin al parts of the
Court, who should not only receive proper training, but should be required to pledge in their solemn
declaration that they will respect the needs and dignity of traumatized persons.*®

The Rules of Procedure and Evidence should require the Prosecutor to consult with states, the
Yugoslavia and Rwanda Tribunalsand other intergovernmental organizations, non-governmental

43 Article 44 (2) provides that when employing staff, the Prosecutor must “ensure the highest standards of
efficiency, competency and integrity, and shall have regard, mutatis mutandis, to the criteria set forth in article 36,
paragraph 8”. That provision, which governsthe selection of judges, states:

“(a) The States Parties shall, in the selection of judges, take into account the need, withinthe membership
of the Court, for:

(I The representation of the principal legal systems of the world;
(ii) Equitable geographical representation; and
(iii) A fair representation of female and male judges.

(b) States Parties shall also take into account the need to include judges with legal expertise on specific
issues, including, but not limited to, violence against women or children.”

44 The International Society for Traumatic Stress Studies and the International League for Human Rights
suggested before the Paris seminar that Australian raft Rule 43, which states that “the Prosecutor may enter into
arrangements with States governing the provision of resources by States to assist in investigations and
prosecutions, including the use of national scientific analysisor forensic facilities’, should be amended to add the
use of “investigators appropriately trained to deal with traumavictims’. Suggestionsrelated to victims' issues 2.

45 The Australian draft Rules also do not directly address the criteria for employing staff in the Office of the
Prosecutor. Australian draft Rule 39, which defines the requirements of the solemn declaration by interpretersand
translators, does not include a pledge to respect the needs of and dignity of traumatized persons. Prior tothe Paris
seminar, the International Society for Traumatic Stress Studiesand the International Leaguefor Human Rightshave
recommended that Australian draft Rule 39, which states that “[b]efore performing any duties, an interpreter or a
translator shall solemnly declareto do so faithfully, impartially and with full respect for the duty of confidentiality”,
be amended to add a pledge to perform these duties with full respect “for the needs and dignity of traumatized
persons’. Suggestionsrelated to victim'sissues, 1. Of course, translators and interpreters will need effective
training to be able to fulfil such apledge.
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organizations and experts on legal and other issues related to victims when establishing clear
criteria in the form of internal guidelines for the Office of the Prosecutor for appointments and
when making appointments of staff.

The Rules of Procedure and Evidence should require interpreters and translators to pledge to
respect the needs and dignity of traumatized persons.

The Rulesof Procedureand Evidence should requirethat the Prosecutor should endeavor to ensure
that states provide only investigators who are appropriately trained to deal with trauma victims or
to arrange for appropriate training for state investigators in consultation with the Victims and

Witnesses Unit.

D. Therole of the Victims and Witnesses Unit in protecting and assisting victims

RULE A [WORK SHOP 3] (Article 43 (6))

1. Protection should be afforded to all victims,
witnesses, and other persons at risk on account of
the Court’s proceedings, in accordance with their
particular needsand circumstances. I nthisrespect,
the Victims and Witnesses Unit servicesthe Court
and defence.

2. TheVictimsand Witnesses Unit should include,
inter alia, per sonswith theexpertiseinthefollowing
areas:

- Witness protection and security

- Legal/administrative

- Logistic administration

- Psychological expertisein criminal proceedings

- Trauma, in particular related tocrimesof sexual

violenceand torture

- Children, in particular traumatized children

- Social work and counseling

- Health care

- Interpretation and trandation

3. The Victims and Witnesses Unit must ensure
equitable gender representation in its staff.

4. The Victims and Witnesses Unit must ensure
representation of people with different cultural
per spectives on victimization and with different legal
systems.

RULE B [WORKSHOP 3]

To ensure efficiency and effectivenessof itswork,
the Unit shall:

- ensure that all staff, contract employees, and
volunteers in the Victims and Witnesses Unit
maintain confidentiality at all times.

- have sufficient, adequate and long term funding.

- recognizing the different interests of the Office
of the Prosecutor and the witness, respect the
interests of the witness, and act impartially when
cooperating with all parties and in accordance with
therulings and decisions of the Chambers.

- have administrative and technical assistance
availablefor victims, withessesand other personsat

risk on account of the Court’s proceedings, during
all stages of the proceedingson a 24 hour basis.

- ensure training of its staff with respect to
victimg'] and witnesseq’] security, integrity and
dignity.

- where appropriate be able to enter into contracts
inorder toobtain supplementary assistancein other
fields.

- where appropriate, cooperate with inter-
governmental and non-gover nmental or ganizations.

RULE C [WORK SHOP 3J*
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The areas of operation of the Unit are protection
and security matters, support, and negotiation and
liaison with States.

TheVictimsand Witnesses Unit shall, inter alia:

- in accordance with article 43 (6) recommend to
the organs of the Court and relevant States the
adoption of protection measures;

-inform victimsand witnessesof their rightsunder
thestatuteand rules, and thepotential consequences
of their testimony;

- formulate long and short-term plans for the
protection of victims, witnesses and others at risk
whohavegiven testimonies, asnecessary; in casesof
victims of sexual violence, gender sensitive
measur es may betaken facilitating theparticipation
and testimony at all stagesof thecourt proceedings;

- act in co-operation with the States where the

- in consultation with the Office of the Prosecutor,
provide training emphasizing the vital nature of
security and confidentiality to all members of the
Prosecution team on theconduct of investigations, in
particular in emergency situations;

- in consultation with the Office of the Prosecutor,
recommend the elaboration of a code of conduct,
emphasizing the vital nature of security and
confidentiality for investigators and all
organizations, asappropriate;

-in consultation with the Court, providetrainingto
all member sof theProsecution team on theissuesof
traumatization.

* TheprovisionsadoptedinthisRuleshould
takeinto account thethird rule (rule X) adopted by
workshop 2.

victims, witnesses and othersat risk liveand States
to which they might seek relocation;

Article 43 (6) requiresthe Registrar to “set up a Victims and Witnesses Unit within the Registry” .#¢ This
paragraph expressly states that the Victims and Witnesses Unit “shall provide, in consultation with the
Office of the Prosecutor, protective measures and security arrangements, counseling and other
appropriate assistance for witnesses, victims who appear before the Court and others who are at risk on
account of testimony given by such witnesses’. Article 68 (4) provides that this unit “may advise the
Prosecutor and the Court on appropriate protective measures, security arrangements, counseling and
assistance asreferred to in article 43, paragraph 6”.

Paris draft Rules A to F [Workshop 3], which address these matters are discussed below.*’

Protection, counseling and assistance to victims and witnesses. It will be essentia for the
Victims and Witnesses Unit to avoid the inadvertent disclosure of the location or identity of victims,
witnesses and their families to others who might harm them. One important step for achieving this goal
is to set up two separate units, with separate personnel, including separate trandators and interpreters,
to work with witnesses for the Prosecutor, on the one hand, and with witnesses for the accused and the
Court, on the other. The Victims and Witnesses Units must develop, in consultation with states parties,
other states, the Yugodavia and Rwanda Tribunas and other intergovernmental organizations, non-
governmental organizations and experts, a comprehensive program of protection and counsding for
victims, withesses and their families from the moment they come into contact with the Court until such

46 |n the light of the responsibility of the Registrar for the Victims and Witnesses Unit, it might be advisableto
amend Draft Rule 25, which lists a number of duties, to include, as the International Society for Traumatic Stress
Studies and theInternational Leaguefor Human Rightshave suggested, an expressstatement that the Registrar shall
be responsible for organizing and managing the Registry, “including itsVictimsand Witnesses Unit”. Suggestions
related to victims' issues 1.

47 Neither the Australian draft Rules nor the ABA Draft Rule 24 address this point.
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time as their safety and well-being are no longer in jeopardy. Care will need to be taken in determining
the place and manner for relocating victims and witnesses.*®

However, the burden of such protection should be shared by all states parties. The United
Kingdom and certain other countries have agreed to relocate victims who are witnesses in the
International Criminal Tribunas for the former Y ugodaviaand Rwandaand their familiesto ensure their
safety. Thiscommitment should serve asamodel for cooperation by states parties and other states with
the Court.

Paris draft Rule B [Workshop 3] provides that the Victims and Witnesses Unit shall, “where
appropriate, cooperate with inter-governmental and non-governmental organizations’ and Parisdraft Rule
C provides for cooperation with states and the Prosecutor in matters of protection. However, they do not
expresdy require consultation with states parties, other states, the Y ugodaviaand Rwanda Tribunals and
other intergovernmental organizations, non-governmental organizations and experts in the development
of a protection and counseling program. They aso do not make clear that the program should apply to
victims, withesses and their families from the moment they come into contact with the Court until such
time as their safety and well-being are no longer in jeopardy. These draft Rulesdo not provide that the
burden of protection should be borne by al states parties or that the Court may request the cooperation
of astate party or other state to help protect victims, witnesses and others at risk.

The Rulesof Procedureand Evidence should expressly providethat the Victimsand Witnesses Unit
must avoid theinadvertent disclosure of thelocation or identity of personsto otherswho might harm
them by taking such steps as setting up clear divisions, with separate personnel, to work with
witnesses for the Prosecutor, on the one hand, and with witnesses for the accused and the Court,
on the other.

The Rules of Procedure and Evidence should require the Victims and Witnesses Unit to consider
that any person who providesinformation to the Prosecutor or to counsel for the accused who might
be asked to provide oral or written testimony during proceedings, even if the person doesnot do so,
isawitnesswithin the meaning of Article 43 (3). The Rulesof Procedureand Evidence should also
state that the Unit provide protection for any person who cooperates with the Office of the
Prosecutor or counsel for the accused.

The Rulesof Procedureand Evidenceshould encourageall statespartiesto sharetheresponsibility
of such protection on an equitable basis.

Persons who must be protected. It will asobe essentid for the Court to provide protection to
persons other than those who provide oral or written testimony during proceedings, victims who appear
before the Court or persons who are at risk on account of testimony by such witnesses. Similarly, it will
be essentia for the Victims and Witnesses Unit to consider any person who provides information to the
Prosecutor or to defence counsel who might be asked to provide oral or written testimony during

48 The International Society for Traumatic Stress Studies plans to propose at the Paris seminar a rule which
would state, “In determining a relocation environment, the Court should endeavor to ensure meaningful
rehabilitation, taking into account the circumstances particular to therel ocation context of theindividual victimand
hisor her family.” (Rule G).
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proceedings, even if that testimony is not used during the proceedings, as a witness within the meaning
of Article 43 (3). In addition, any person who cooperates with the Office of the Prosecutor or defence
counsd, including a person who provides directions to the house of asuspect in asmall village and doctor
who assistsin carrying out forensic examinations, could, in certain cases, face seriousthreatsto hisor her
safety. This broad interpretation of the persons whom the Victims and Witnesses Unit must protect is
fully consistent with the authority of the entire Court under Article 87 (4) in relation to requests for
assistance under Part 9 to “take such measures, including measures related to the protection of
information, as may be necessary to ensure the safety or physica or psychologica well-being of any
victims, potential witnesses and their families’.

It would make sensefor the Victims and Witnesses Unit, which will have experiencein providing
protection to witnesses, to assist in providing protection to any such person to ensurethat the Court isable
to conduct a fair and impartia trial. Although the Statute assigns certain express responsbilities to the
Victims and Witnesses Unit, nothing in the Statute precludes the Court, and the Registrar in particular,
from assigning other responsibilities to the Unit. Indeed, the Victims and Witnesses Unit’s experience
and the need to economize scarce resources militate in favour of it performing these responsibilities.

Article 68 (1) makes clear that the Court as an ingtitution must assume the responsihility for the
protection of victims and witnesses. It gates: “ The Court shall take appropriate measures to protect the
safety, physical and psychologica well-being, dignity and privacy of victims and witnesses’. Therefore,
to the extent that the Victims and Witnesses Unit does not assume these tasks, they will have to be
assumed by the Office of the Prosecutor or by other departments in the Registry, as part of its
responsbilities under Article 43 (1) for the " non-judicid aspects of the administration and servicing of the
Court”. The Court will have to devote sufficient resources to undertake this duty, in cooperation with
states parties and other states. To the extent that the Office of the Prosecutor and organs of the Court
other than the Victims and Witnesses Unit assume these responsibilities, they will need to work closely
with the Unit in order to ensure that the measures they take are effective. Indeed, Article 68 (4)
expressly provides that “[t]he Victims and Witnesses Unit may advise the Prosecutor and the Court on
appropriate protective measures, security arrangements, counselling and assistance referred to in article
43, paragraph 6”. Such advice, based on the experience of the Victims and Witnesses Unit in working
with victims, witnesses and their families, will be necessarily be entitled to great weight.

Additional functions which should be performed by the Victims and Witnesses Unit. The
express statutory duties of the Victims and Witnesses Unit, however, are only the minimum required and
it will be up to the Registrar, who is the head of the Registry and “the principa administrative officer of
the Court” (Article 43 (2)), to ensure that the Victims and Witnesses Unit performs other functions
besides those expresdy required by the Statute. For example, it has been suggested that the Victims and
Witnesses Unit should beinvolved in assisting the Prosecutor during investigations at the earliest possible
stage.®® The Victims and Witnesses Unit could assigt victims in locating counsel and in helping to
coordinate representatives of multiple victimsin asingle case (see discussion abovein Part 11.A). Some
of the responsibility for implementing reparations awards could be assigned to this Unit, such as ensuring

4% The International Society for Traumatic Stress Studies and the International League for Human Rights have
suggested that Draft Rules 25 (b) and (c), concerning the functions of the Registrar, and Draft Rule 38, concerning
the Victimsand Witnesses Unit, be amended to providethat the Unit beinvolvedin any investigation at the earliest
possible stage of proceedings. Suggestions concerning victims' issues 1.
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that avictim of torture or ill-trestment receives the best possible medica and psychological care. It could
aso provide training to al Court staff.

Paris draft Rules B and C [Workshop 3] provide, in a non-exhaugtive ligt, that the Victims and
Witnesses Unit should perform these and other functions.

Paris draft Rules B and C [Workshop 3] should be incorporated in the Rules of Procedure and
Evidence, subject to the amendments indicated bel ow.

The experience needed in the Victims and Witnesses Unit. The head of the Victims and
Witnesses Unit should have extensive experience in working with victims and witnesses.>® Similarly, the
Victims and Witnesses Unit will need to develop criteria for selection of its staff in consultation with
states, the Yugodavia and Rwanda Tribunals and other intergovernmental organizations, non-
governmental organizations and experts, which ensure the selection of the most experienced and talented
staff in accordance with the requirements of the Statute.>* In particular, the Victimsand Witnesses Unit

50 Draft Rule 38 (b) simply statesthat “[t]he Head of the Unit shall have professional qualificationsand extensive
experience”, but provides no further details. The International Society for Traumatic Stress Studies and the
International League for Human Rights have suggested that the Head have professional qualifications and
experience in the following areas:

“(1) witness protection.

(i) victims and family members reactions in anticipation, during and after exposure to trauma.

(iii) the reactions of different societies and culturesto their members' victimization, in particular to victims
of crimes of sexual violence.

(iv) evaluating the sensitivity of the staff, including interpretersand transl ators, to the needsand concerns
of victims, including victims of crimes of sexual violence and child victims, and of others physically and
psychologically affected by or at risk of being affected by victimization and its aftermath.”
Suggestionsrelated to victims' issues 1.
51 Article 44 (2) provides that when employing staff, the Registrar must “ensure the highest standards of
efficiency, competency and integrity, and shall have regard, mutatis mutandis, to the criteria set forth in article 36,

paragraph 8”. That provision, which governsthe selection of judges, states:

“(a) The States Parties shall, in the selection of judges, take into account the need, within the membership
of the Court, for:

(1) The representation of the principal legal systems of the world;
(ii) Equitable geographical representation; and
(iii) A fair representation of female and male judges.

(b) States Parties shall also take into account the need to include judges with legal expertise on specific
issues, including, but not limited to, violence against women or children.”
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has the obligation under Article 43 (2) to “include staff with expertise in trauma, including trauma related
to crimes of sexual violence’. Such staff should include social workers and mental health-care
practitioners.5? The Registry will need to ensure that expertsin other areas are recruited, such as experts
on the role of children as witnesses and in protection of victims and witnesses.>® The Victims and
Witnesses Unit should avail itself of the possibility under Article 44 (4) to employ, “in exceptiona
circumstances’, “the expertise of gratis personnel offered by States Parties, intergovernmental
organizations and non-governmental organizations to assist with the work of any of the organs of the
Court”. The use of such gratis personnel was one of the reasons for the success of the Y ugodaviaand
Rwanda Tribunalsin their first years.

Paris draft Rule A provides, in anon-exclusive lig, that the Victims and Witnesses Unit should
be staffed with people with these and other relevant qualifications, but it does not require that the head
of the unit have extensive experience with victims and witnesses.>* It aso failsto provide for the use of
gratis personne in accordance with Article 44 (4).

Paris draft Rule A [Workshop 3] should be included in the Rules of Procedure and Evidence,
subjectto amendments (1) to requirethat the head of the Victimsand Witnesses Unit have extensive
experience with victims and witnesses, (2) to require that the Victims and Witnesses Unit develop
criteria for employment of staff in consultation with states, the Yugoslavia and Rwanda Tribunals
and other intergovernmental organizations, non-governmental organizations and experts and (3)
to provide for the use of gratis personnel.

E. Therole of the Pre-Trial Chamber and Trial Chamber
The Pre-Trial Chamber has the duty pursuant to Article 57 (3) (c), “[w]here necessary, [to] provide for

the protection and privacy of victims and witnesses’. Article 87 (4) authorizes the Court, and, thus, the
Pre-Tria Chamber and Tria Chamber, as well as the Prosecutor and the Victims and Witnesses Unit,

In addition, interpreters and translators should pledgeto perform their dutieswith respect for the needs and dignity
of traumatized persons (see note 45 above) and be properly trained so that they can fulfil this pledge.

52 principle 9 (c) of the Joinet Principles states that with respect to victims who testify before investigation
commissions, “[a]sfar as possible, social workers and mental health care practitioners shall be authorized to assist
victims, preferably in their own language, both during and after their testimony, especially in cases of aggression
or sexual assault.”

53 Inthelight of the Registrar’s responsibility for managing the Victims and Witnesses Unit, it woul d be useful
for Draft Rule 24, which identifies some criteria for selecting a Registrar, to add as one factor to consider, as
suggested by thelnternational Society for Traumatic Stress Studiesand theInternational Leaguefor Human Rights,
an understanding of the needs of victims and witnesses. Suggestions concerning victims' issues 1.

54 The Australian draft Rules does not address these matters. ABA Draft Rule 24 (B) provides that “[d]ue
consideration shall be given, in the appointment of Unit staff, to the employment of qualified women AND
INDIVIDUALSWITHEXPERTISEINDEALINGWITHVICTIMSOFTRAUMA, INCLUDINGTRAUMA RELATED
TO SEXUAL AND GENDER VIOLENCE.” (emphasis in original). ABA Draft Rule 24 (C) provides that “ALL
PROFESSIONAL STAFFOF THEUNIT SHALL HAVE OR RECEIVE TRAINING IN DEALING WITH TRAUMA,
INCLUDING TRAUMA RELATED TO SEXUAL AND GENDER VIOLENCE.” (emphasisin origind).
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to take protective measures, “including measures related to the protection of information, as may be
necessary to ensure the safety or physical or psychologica well-being of any victims, potential witnesses
and their families’, in relation to requests for assistance by states under Part 9 (International cooperation
and judicia assistance). Therefore, the Court has the authority to request states to take such protective
measures. Article 93 (1) (j) reinforces this authority and supplements the genera duty of states parties
to cooperate with the Court by providing that states parties, shall, in accordance with Part 9 and national
procedures, comply with requests by the Court to provide the following assistance in relation to
investigations or prosecutions. . . . (j) The protection of victims and witnesses and the preservation of
evidence”.

IV.WORKSHOP 4 - REPARATIONS

“Any human rightsviolation givesriseto aright to reparation on the part of the victim or hisor
her beneficiaries, implying a duty on the part of the State to make reparation and the possibility
of for the victim to seek redress from the perpetrator.”

Principle 33 of the Joinet Principles

A. Theright to reparations

RECOMMENDATIONS[WORKSHOP 4]

A. The Workshop believes that the Court, in
establishing principles regarding reparations,
should be guided, inter alia, by the United Nations
Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power, by the draft
Basic Principles and Guidelines on the Right to
Reparation for Victims of Gross Violations of
Human Rights and Humanitarian Law, and by any
subsequent revisions to or developments of this
instrument as may beadopted by the Commission on
Human Rights or other body of the United Nations,
and by any other existing standar dsin international
human rightslaw and in inter national humanitarian

law.

B. The Workshop was concerned to ensure that
national limitation periodsand other procedural laws
do not defeat an order for reparations. A key
difficulty arises from the proper interpretation of
Article 109.

C. A question was raised regarding the possible
role of national authorities in various regards in
applying principlesestablished by theCourtreating
toreparation.

Article 75 (1) requiresthe Court to “ establish principles relating to reparationsto, or in respect of, victims,
including regtitution, compensation and rehabilitation”. These generd principles would be applicable in
al cases before the Court. In addition, Article 75 (1) provides that, based on these principles, “in its
decision the Court may, either upon request or on its own motion in exceptiona circumstances, determine
the scope and extent of any damage, loss and injury to, or in respect of, victims and will state the
principles on which it isacting”. Thus, the development and application of these general principlesis a
matter for the Court, not the Assembly of States Partiesin the Rules of Procedure and Evidence. This
provisonisamajor advance over the Y ugod aviaand Rwanda Rules, which require the Tribunalsto order
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restitution and facilitate compensation by nationa courts, but do not expresdy authorize the Tribunas to
order compensation, rehabilitation, satisfaction or guarantees of non-repetition.®®

Theright to reparationsunder international law and standards. 1n elaborating such genera
principles, the Court will need to build upon the extensive internationa standards defining the right of
victimsto reparations, including restitution, compensation, rehabilitation, satisfaction or non-repetition. The
drafters of the Statute intended that the scope of reparations under Article 75 be defined broadly in
accordance with international standards and cited the definitions of reparations in the UN Victims
Declaration and Principles 12 to 15 of the Van Boven Principles.®® Among theother relevant international
standards recognizing the right of al victims human rights violations to an effective remedy are Article
8 of the Universal Declaration of Human Rights, Article 2 (3) (a) of the ICCPR and Article 9 of the UN
Human Rights Defenders Declaration.

International law and standards also recognize the right of victims of specific human rights
violaions to reparations, including victims of extrgudicial executions, “disappearances’, torture, racia
discrimination and arbitrary detention. Principle 20 of the UN Principles on the Effective Prevention and
Investigation of Extra-legal, Arbitrary and Summary Executions provides that “the families and
dependants of victimsof extra-legd, arbitrary or summary executions shall be entitled to fair and adequate
compensation within areasonabletime”. A smilar right isrecognized in Article 19 of the UN Declaration
onthe Protection of All Personsfrom Enforced Disappearancesfor victims of “ disappearance” and their
families. Article 14 (1) of the UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment requires states to ensure victims of torture obtain redress and have “an
enforceable right to fair and adequate compensation, including the means for as full rehabilitation as
possible” and, in the event of the death of the victim as a result of torture, compensation to the
dependants’.>” Victimsof racia discrimination®® and arbitrary detention®® are al so entitled to reparations.

The types of reparations which may be awarded by the Court. The Court may award any
type of reparations against a convicted person which is consistent with due process and the scope of its

55 Yugoslavia Rule 88 (B) requires that if the Trial Chamber finds that the convicted person unlawfully took
property, it should include this finding in the judgment and to conduct a hearing under Rule 105 to determine
whether to order restitution. Rule 106 of the Y ugoslavia Rules provides for the transmission of the judgment of
conviction to the states concerned, authorizes the victimor persons claiming through the victim to bring an action
inanational court or other competent body to obtain compensati on and statesthat with respect to such proceedings
the judgment is “final and binding as to the criminal responsibility of the convicted person forsuchinjury”. Rules
88 (b), 105 and 106 of the Rwanda Rules are identical.

56 See footnote 14, above.

57 Article 11 of the UN Declaration on the Protection of All Personsfrom Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment recognizes aright to redressin similar terms.

58 Convention on the Elimination of All Forms of Racia Discrimination, Art. 6; the UN Declaration on the
Elimination of All Forms of Racial Discrimination, Art. 7 (2); the UN Declaration on Race and Racia Prejudice, Art.
63

5% UN Body of Principles for the Protection of All Persons under Any Form of Detention or |mprisonment,
Principle 35 (1).
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jurisdiction.  Article 75 (2), which provides that “[tjhe Court may make an order directly against a
convicted person specifying appropriate reparations to, or in respect of, victims, including restitution,
compensation and rehabilitation”, isinclusive, not exclusive. Therefore, the Court may award other forms
of reparations against a convicted person. In addition, through the general principles it establishes
pursuant to Article 75 (1) or in anindividual case under that provision, the Court may influence how other
courts, both in states parties and non-states parties, award reparations against state intitutions or other
persons, such as corporations.

The scope of theright to reparation isbroad and must “ cover dl injuries suffered by thevictim” .0
It must be proportionate to the gravity of the violations and damage suffered.®* As described below, the
five main forms of reparations are: restitution, compensation, rehabilitation, satisfaction and guarantees
of non-repetition. The Rules of Procedure and Evidence must not limit the creativity of the Court in
developing and implementing the wide variety of forms of reparations which it may award under the
Statute. Some forms, such as compensation, can be implemented by a monetary award, and will require
state cooperation in tracing and seizing assets; other forms, such as rehabilitation, can, in some cases, be
implemented by reimbursement for medical and psychologica care, which would aso require help from
statesintracing and seizing assets, and someforms, such as certain types of satisfaction or non-repetition,
can only be implemented by state indtitutions, including those of non-states parties, or by persons other
than the convicted person. As outlined below, internationally recognized standards provide an indication
of the scope of each of these forms of reparations, but the jurisprudence and interpretation at the
international leve is ill developing.

1. Restitution. Restitution seeks to restore victimsto their previous state.?? Principle 12 of the
Van Boven Principles states that “[r]estitution requires, inter alia, restoration of liberty, family life,
citizenship, return to one's place of residence, and restoration of employment or property.”%3

2. Compensation. Compensation must “be provided for any economically assessable damage
resulting from violations of human rights or inter national humanitarian law, such as.

(8 Physica or mental harm, including pain, suffering and emotional distress,
(b) Lost opportunities including education;
(c) Materia damages and loss of earnings, including loss of earning potential;

(d) Harm to reputation or dignity;

60 Joinet Principles, Principle 36.

51 pPrinciple 7 of the Van Boven Principles states that “ [r] eparations shall be proportionate to the gravity of the
violations and the resulting damage”.

621996 Van Boven Report.
63 see Van Boven Principles, Principle 12 (emphasisin original).
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(e) Costs required for legal or expert assistance, medicines and medical services.”%*
Compensation for torture must include “the means for as full rehabilitation as possible” .65

3. Rehabilitation. Rehabilitation includes “medical and psychologica care aswell aslegal and
socia services’.%6

4. Satisfaction. Satisfaction includes the following:
“(a) Cessation of continuing violations;
(b) Verification of the facts and full and public disclosure of the truth;

(c) An officia declaration or ajudicid decision restoring the dignity, reputation and legal rights
of the victim and/or of persons closely connected with the victim;

(d) Apology, including public acknowledgment of the facts and acceptance of responsibility;
(€) Judicid or administrative sanctions against persons responsible for the violations;
(f) Commemorations and paying tribute to the victims,; [and]

(9) Inclusion in human rightstraining and in history or school textbooks of an accurate account
of the violations committed in the field of human rights and inter national humanitarian law.”®’

Theright to full and public disclosure of the truth includes “the imprescriptible right to know the
truth about the circumstances in which violations took place and, in the event of death or disappearance,
the victim’s fate” .8

5. Guarantees of non-repetition. Guarantees of non-repetition include:

“Preventing the recurrence of violations by such means as:

641d., Principle 13 (emphasisin original).
85 UN Convention against Torture, Art. 14.
66 \van Boven Principles, Principle 14 (emphasisin original).

571d., Principle 15 (a) - (g) (emphasisin original). For further explanation of the concept of satisfaction and
restorative justice, see the UN Handbook on Justice for Victims on the use and application of Basic Principles of
Justicefor Victims of Crime and Abuse of Power, U.N. Doc. E/CN.15/CRP.4/Add.1 (1998), pp. 52-54.

68 Joinet Principles, Principle 3. In addition, “[i]n the case of forced disappearances, when the fate of the
disappeared person hasbecomeknown, that person’ sfamily hastheimprescriptibleright to beinformed thereof and,
in the event of decease, the person’ s body must be returned tothefamily assoon asit hasbeenidentified, whether
the perpetrators have been identified, prosecuted or tried or not.” 1d., Principle 36.
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() Ensuring effective civilian control of military and security forces;

(i) Redtricting the jurisdiction of military tribunasonly to specificaly military offences committed
by members of the armed forces,

(iii) Strengthening the independence of the judiciary;
(iv) Protecting persons in the lega profession and human rights defenders; [and]

(v) Conducting and strengthening, on apriority and continued basis, human rightstraining to
al sectors of society, in particular to military and security forces and to law enforcement
officials.”®

Other guarantees of non-recurrence include:
“(a) Disbandment of parastatal armed groups. . .

(b) Repeal of al emergency laws, abolition of emergency courts and recognition of the
inviolability of habeas corpus; [and]

() Removal from office of senior officiasimplicated in serious violations.” 7°

Basic principlesconcerningthedifferent typesof reparationsunder international law. The
basic principles concerning the various forms of reparations under internationa law include thefollowing,
which should be incorporated in the genera principles concerning reparations established by the Court:

* The right to be informed of rights to reparation. Principle 8 of the Van Boven Principles
requires every stateto “make known, through public and private mechanisms. . . the available procedures
for reparations’. Principle6 (a) of the UN Victims Declaration containsasimilar provision. In particular,
Article 15 of the UN Victims Declaration states that victims “should be informed of the availability of
health and social services and other relevant assistance and be readily afforded access to them”.

* Prompt redress. Principle 4 of the UN Victims Declaration states that “victims are entitled
to prompt redress’ and Principle 6 (a) calls for “[avoiding unnecessary delay in the disposition of cases
and the execution of orders or decrees granting awards to victims.” Principle 7 of the Van Boven
Principles provides that “ States have the duty to adopt special measures, where necessary, to permit
expeditious and fully effective reparation” and Principle 11 requires reparations decisions to “be
implemented on a diligent and prompt manner”.

69 vvan Boven Principles, Principle 15 (h) (emphasisin original).

70 Joinet Report, para. 43; see also Principle 37 of the Joinet Principles. The Joinet Principles spell out the
guarantees of non-recurrencein somedetail, including Principle 38 (disbandment of unofficial armed groupsdirectly
or indirectly linked to the state and of private groups benefiting from the state’s passivity); Principle 39 (repeal of
emergency |egislation and abolition of emergency courts); Principle 40 (administrative and other measuresrelating
to state officials implicated in gross human rights violations); Principle 41 (implementation of administrative
measures); and Principle 42 (nature of measures that can be taken against state officials).
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» Assistance during the reparations proceedings. Principle 6 (c) of the UN Victims
Declaration callsfor the authoritiesto provide“ proper assistance to victimsthroughout the legal process’.

* Fair and adequate reparations. Article 14 of the Convention against Torture requires states
to ensure in their legal system that each victim of torture has “an enforceable right to fair and adequate
compensation”. The obligation of states parties under the UN Convention against Torture to provide
redress extends to victims of other cruel, inhuman or degrading treatment or punishment.”* Principle 8
of the UN Victims Declaration provides that victims, their families and their dependants should have a
right to “fair restitution”, including “the return of property or payment for the harm or loss suffered,
reimbursement of expenses occurred as a result of victimization, the provision of services and the
restoration of rights’.

* Reparations by the state when the person responsibleisunableto do so. Principle 12 of the
UN Victims Declaration statesthat “[w] hen compensation isnot fully available from the offender or other
sources, States should endeavor to provide financial compensation to: . . . Victims who have sustained
sgnificant bodily injury or impairment of physical or mental health as aresult of serious crimes. . . [and
their] family, in particular dependants of persons who have died or become physically or mentally
incapacitated as a result of such victimization”.

» Necessary assistance as part of theright torehabilitation. Principle 14 of the UN Victims
Declaration provides that “[v]ictims should also receive the necessary material, medical, psychological
and socia ass stance through governmental, voluntary community-based and indigenous means’.

Paris draft Rules A to H [Workshop 4] largely respect the principles outlined above and do not
appear to impinge upon the Court’s powers under Article 75, although the terminology used in these draft
Rules is not dways consistent.

Paris draft Rules A to H [Workshop 4] should be incorporated with only minor amendments into
the Rules of Procedure and Evidence.

B. Decisions by the Court awarding repar ations

The Court itself may award reparationsto victims or determine the principles by which the award should
be guided in nationa courts. However, judicial economy would suggest that the awards should usualy
be made by the Court, which will have heard the relevant evidence. Determining the award in asingle
proceeding will minimize the burden and traumafor victims and witnesses as well as the cost of locating
them. Article 75 (2) expressly providesthat “[t]he Court may make an order directly against aconvicted
person specifying appropriate reparations to, or in respect of, victims, including restitution, compensation
and rehabilitation.” In addition, “[w]here appropriate, the Court may order that the award for reparations
be made through the Trust Fund provided for in Article 79.”

Although the Statute does not expresdy state that the Court may make an award of reparations
againgt persons other than the convicted person, the general principles it establishes, as well as the
principles it establishes in an individual case, will guide states in ensuring that victims receive the

"1 See Inre Federal Office for Police Matters, Case No. 1A.87/1997/err, 10 December 1997.
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reparations to which they are entitled under international and national law. 1n some cases, stateswill have
an obligation under international or national law to ensure that they themselves provide reparations to the
victims, either when the convicted person is unable to make reparations or when the state itself is also
responsible for the crime. Indeed, thefirst proposa for an internationd crimina court in 1872 by Gustave
Moynier provided for payment of compensation to victims by the convicted person’s government when
the convicted person was unableto doso.”? Contemporary international standards recognize that states
must compensate victims for the crimes committed by their agents when the agents are unable to do so.
Principle 12 of the UN Victims Declaration states that “[w]hen compensation is not fully available from
the offender or other sources, States should endeavor to provide financia compensation to: . . . Victims
who have sustained significant bodily injury or impairment of physica or menta health as a result of
serious crimes . . . [and their] family, in particular dependants of persons who have died or become
physicaly or mentally incapacitated as a result of such victimization”.

RULE A [WORKSHOP 4]: Presentation of claims

1. A claim for reparationsunder Article 75 of the
Statute may be made by victims.

2. A claim shall bemadeinwritingor in electronic
form and filed with the Registrar.

3. The claim must contain at least the following
particulars:

(@) Information regarding theidentity and address
of the claimant, subject to any protective measures
ordered by the Court

(b) A description of theinjury, lossor harm caused
by the person or personsnamed in the charges

(c) Whererestitution of assets, property or other
tangibleitemsis sought, a description of them

(d) Claimsfor compensation
(e) Claimsfor other formsof remedy
(f) Any relevant supporting documentation,

including names and addr esses of witnesses

4. Unlessthe person isnot at the seat of the Court
and cannot be located, the claim shall be served on
the person or personsnamed in the claim, any other
per son whoseinter estsmay beadver sely affected and
on any interested States.

5. Those served under sub-paragraph 4 will have
theright to respond to the claim.

RULE B [WORK SHOP 4]: Notifications

1. In cases where the Court decides on its own
motion that ther eexist exceptional circumstancesin
which to determine the scope and extent of
reparations, it shall give notice of what it intendsto
do.

2. TheRegistrar shall record any such noticeand
shall serveit on theperson or per sonsagainst whom
theCourtisconsideringmakingadeter mination, on
victims to the extent possible, on any interested
personsand on any interested states.

3.1f,asaresult of giving noticeto any victim under

2, thevictim decidestobringaclaim for reparations,
the claim will be determined asif theclaim had been
brought under Rule“A”. In such acase, the Court
will consider whether to continue to exercise its
power son its own motion.

4. If, oncenetified under 2, avictim doesnot bring
aclaim, the Court shall permit the person against
whom it is considering making a determination to
put forward aresponse.

RULE C [WORKSHOP 4]: Publication of proceedings

2 Gustave Moynier explained that since *“ governments are the cause of all theevilsof war, . . . they ought to face
the consequences. It would not be fair for victimsto be deprived of compensation by the personal insolvency of
those responsible. And finally, it is no bad thing that governments have a direct and pecuniary interest in the
Convention being faithfully observed by their nationals.” Moynier, supra, n. 2, p. 127.
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1. Without prejudiceto any other rulesrequiring
notice of proceedings before the Court to be given,
the Registrar shall, having regard to any
information provided by the prosecutor and insofar
as practicable, take such steps as are necessary to
give adequate publicity of proceedings before the
Court tovictims totheextent possible, or their legal
representatives,tointerested per sonsand inter ested
States.

2. The Court may take steps to notify States
Parties likely to have an interest through the
channelsprovided for in Article 87.

3. The Court may request that any State takes
stepsto publicize the proceedings before the Court
within itsterritory as widely as possible and by all
possible means, in accordance with Part 9 of the
Statute.*

4. The Court may also seek the assistance of
organs of the United Nations, intergover nmental or
non-gover nmental organizations.

* Only States Parties are bound by thisprovision.

RULE D [WORKSHOP 4]: Appointment of experts

At the request of victims or their legal
representative, or on itsown motion, the Court may
appoint experts to assist in determining the scope,
extent of any damage, lossor injury to, or in respect

of, victims and to suggest the appropriate scope and
form of reparation.

RULE E [WORKSHOP 4]: Assessment of reparations

1. The Court shall award reparations, where
possible on an individualised basis, taking into
account the scopeand extent of any damage, lossand
injury and the gravity of the harmful act.

2. Wherethelargenumber of claimantsprecludes
individualised determination of damage, loss and
injury, and of reparations, the Court may appoint a
representative to recommend to the Court the

appropriate reparations based on a representative
sample of the victims and the damage, loss and
injuries they have suffered, utilising accepted
scientific methodology.

RULE G [WORKSHOP 4]: Evidence

1. The Court shall award reparation to, or in
respect of, victims for damage, lossor injury caused
by the convicted person.*

2. The Court may accept representations and
evidence on reparations in writing, through oral
testimony andin electronicform,includingvideoand
audio tapesand computer data.

*Inits report, the working group on reparations
suggested adding at theend of the paragraph: on the
balance of probabilities’. Theaim wasto providefor
a lower standard of proof for the purposes of
reparation than the standard of proof required to

establish criminal responsibility (article 66,
paragraph 3), havingregardtothedifficulty likely to
be experienced by victims in gathering evidence.
When the report was introduced, two difficulties
were identified: (1) two distinct issues need to be
dealt with, namely the issue of causation and the
issue of standard of proof, and it wasdifficult tofind
away toaddressthem both in oneshort sentence; (2)
thereisnoprovisionintheStatuteon either of those
two issues. Hence there is a need for further
discussion on the subject.

Presenting views concerning reparations. It goeswithout saying that the personal interests
of victims are directly affected when the Court determines the amount and form of reparations (for the
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concept and scope of reparations, as well as the procedure for determining reparations, see Part 1V
below). Therefore, Article 75 (3) not only requires the Court to take into account representations by
victims, but permitsit to takethe initiative to invite such representations. However, international standards
require victims to be informed of their role in the proceedings and Principle 13 (d) of the UN Guiddines
on the Role of Prosecutor requires the Prosecutor to “ensure that victims are informed of their rights’.”?
The Rules of Procedure and Evidence must ensure that the victims are notified of their right to make
representations to the Court before it makes an order under Article 75 awarding reparations.

Procedures for determining reparations awards. The Statute provides that the Court shall
hear all interested persons before making a reparations award. Article 75 (3) states that, “[b]efore
making an order under this article, the Court may invite and shall take account of representations from
or on behaf of the convicted person, victims, other interested persons or interested States’. This
provision does not expressly require that the Court hold a hearing, athough the Court should be able to
do so in appropriate cases. The Rules of Procedure and Evidence could establish the procedurefor such
hearings, but, if they do, they should give the Court sufficient flexibility to adapt the procedure in a way
which will best serve the interests of justice.

Although the Statute seems to suggest that it is discretionary for the Court to invite victims and
others to make representations, possibly because it might be difficult to locate dl victims or their families
in cases where there are large numbers of victims, the Court’s general principles or the Rules of
Procedure and Evidence should provide for some form of public noticewhichislikely to reach the largest
number of victims, or notice through their representatives, of the opportunity to make such
representations. As stated above (Part 11.C), international standards require the widest possible publicity
of procedures for reparations so that victims can exercise their rights to reparations. In the Court’s
guidelines for making awards, it will be essential to ensure that al victims and their families are treated
equaly. Thus, the size of the award should not depend on whether the victim or the victim’s family is
articulate, sympathetic or able to obtain expert counsel - or, indeed, any counsdl at all.

Paris draft Rules A to E and G to H [Workshop 4] appear to give victims, their families or their
representatives adequate opportunities to participate in proceedings concerning reparations.”

3 Principle 35 of the Joinet Principles states:

“Ad hoc procedures enabling victims to exercise their right to reparation should be given the widest
possible publicity by privateaswell aspublic communication media. Such dissemination should take place
both within and outsidethe country, including through consular services, particul arly in countriestowhich
large numbers of victims have been forced into exile.”

Principle 8 of the Van Boven Principles requires every state to “make known, through public and private
mechanisms, [ both at homeand wherenecessary abroad,] theavail ableproceduresfor reparations.” (squarebrackets
inthe original).

4 The Australian draft Rules are silent on the question of notice to victims before an order is made awarding
reparations and on the procedure for making representations on thismatter. The ABA Draft Rulesarealso silent on
these matters.
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The procedures concerning the determination of reparations by the Court which are specified in
Parisdraft RulesAto E and G to H [Workshop 4] should beincorporated in the Rules of Procedure
and Evidence.

As ageneral rule, in the interests of judicial economy and minimizing the trauma of victims, the
Court itself should award reparationsin each case.

States must provide reparations to victims for the crimes committed by their agents when their
agents are unable to implement an award of reparations themselves and states must ensure that
reparations which are not included in the Court’s award, but which are required to satisfy the
general principles and international law, are implemented.

RULE F[WORKSHOP 4]

1.Inmakingan order for reparationstobeawar ded beforethe Court

through the Trust Fund, the Court may make such
orders asit seesfit. The Court may order that an
award of reparations be made through the Trust
Fund to an international or national organization
which hasagreed to cooperate or assist the Fund.
TheCourt may alsoorder theTrust Fund toprovide
funds for legal assistance as well as other
appropriateassistanceduring thetrial.

ADDITIONAL QUESTIONS IDENTIFIED BY
WORKSHOP 4:

b) provision of urge[nt] interim relief such as
medical attention, for instance of victims such as
those who contract AlDs or become pregnant as a
result of rape

¢) the standard of care afforded to victims and
witnesses when under the protection of the Court
shall beat least that afforded to accused persons.

3. In staffing the Trust Fund and the Court, the
experience of the United Nations Compensation
Commission and relevant Tribunals with relevant

experience should betaken into account.
1. Regarding the Trust Fund:
a) the locus standi of the Trust Fund to appear

Awards from the Trust Fund. Article 79 (1) providesthat “[a] Trust Fund shall be established
by decision of the Assembly of States Parties for the benefit of victims of crimes within the jurisdiction
of the Court, and of the families of such victims’. Thisis consistent with international standards, such as
Principle 13 of the UN Victims Declaration, which encourages “[t]he establishment, strengthening and
expansion of national funds for compensation to victims’.”

The Statute does not limit the sources of funding of the Trust Fund, which, as a trust, would
necessarily be independent of the Court’s own budget. However, two sources of funding for the trust
fund are expresdy spelled out in the Statute. Article 79 (2) statesthat “[t]he Court may order money and
other property collected through fines or forfeiture to be transferred, by order of the Court, to the Trust
Fund.” However, the Trust Fund should be able to receive funds from as wide as possible variety of
other sources and at least as wide as the Court itself. In addition to funding through assessed
contributions by states parties and provided by the UN (Article 115), Article 116 providesthat “the Court

S A similar trust fund has been proposed for aninternational criminal tribunal for Cambodia. See Report of the
Group of Experts for Cambodia established pursuant to General Assembly resolution 52/135, U.N. Doc. $/1999/231,
16 March 1999, paras. 212, 219 (Recommendation 9).
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may receive and utilize, as additiona funds, voluntary contributions from Governments, international
organizations, individuas, corporations and other entities, in accordance with relevant criteria adopted by
the Assembly of States Parties’. The Statute does not make clear whether the trustees, the Court or the
Assembly of States Parties will determine the criteria for accepting such funds, athough it would be
logical for the Assembly of States Partiesto do so as part of its duty under Article 79 (3) to determine
the criteriafor managing the Trust Fund.

The Assembly of States Parties should devel op both the criteriafor accepting contributionsto the
Trust Fund and for its management in close consultation with the various organs of the Court, the UN
Voluntary Fund for Victims of Torture, states, the Yugoslavia and Rwanda Tribunals and other
intergovernmental organizations and non-governmental organizations and experts concerned with the
rights of victims.”® It will be essentid in developing the criteria governing the sources of funding of the
Trust Fund to ensure that such sources do not affect the impartiality of the Court in anyway. For
example, the proportion of certain types of sources, such as fines and forfeitures, should be limited to
avoid a misconception that the Court has an incentive to convict or to order such finesand forfeituresas
away of increasing the size of the Trust Fund. Similarly, the amount of funding from any one source
could belimited, apart from exceptional circumstances, to avoid asuggestion that the independence of the
Trust Fund was being compromised in any way.

Although the Assembly of States Parties has the responsibility for developing the criteria for
management of the Trust Fund, the Statute makes clear that the Court will decide the amount of the
awards of reparations which are to be made from the Trust Fund. Article 75 (2) providesthat, “[w]here
appropriate, the Court may order that the award for reparations be made through the Trust Fund”.
Although as a practical matter the total amount of money in the Trust Fund will necessarily limit the
amount of an award which can be used to satisfy an award at any one time, it will be important for the
Court’ s guidelinesto provide that the Court should not limit the amount of the award based on the current
level of assetsinthe Trust Fund.”” Theleved will vary and, asawards are made, governments, companies,
individuds and others are likely to increase their contributions. Therefore, a system for disbursing funds
from the Trust Fund in proportion to the monetary equivaent of individual awards should be established
when funds are temporarily insufficient to pay all the awards outstanding at a particular time. Specia
priorities could be accorded to rehabilitation expenses for children and victims of torture, particularly
sexual assault.

The general approach set out in Paris draft Rule F [Workshop 4] to the Trust Fund should be
incorporated in the Rules of Procedure and Evidence.

The Trust Fund should be able to receive funds and other resources from as wide as possible
variety of sources as possible, including voluntary contributions from states, intergovernmental
organizations, non-governmental organizations, individuals, corporations and other entities.

76 For an excellent overview of the experience of the UN Voluntary Fund for Victims of Torture, see Sir Nigel
Rodley, The Treatment of Prisoners under International Law 166-176 (2d ed. 1999).

" The UN Voluntary Fund for Victims of Torture has encountered this problem since it was first established.
See Report of the Secretary-General onthe UN Voluntary Fundfor theVictimsof Torture, U.N. Doc. E/CN.4/1999/55,
20 January 1999, paras. 16-17.
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The criteria for acceptance of funds and other resources by the Trust Fund and its management
should be developed in close consultation with the Court, the UN Voluntary Fund for Victims of
Torture and non-governmental organizations and experts concerned with the rights of victims.
Such criteria should ensure that the sources of funds and other resources should ensure that they
are unable to affect theimpartiality of the Court in any way, by such methods as limiting the funds
and other resources from any one source, apart from exceptional circumstances.

The Court’s general principles concerning reparations should not limit the amount of the award
based on the current level of assetsin the Trust Fund. A system for disbursing funds and other
resources from the Trust Fund in proportion to the assetsin the Trust Fund should be established
to address the situation when the funds are temporarily insufficient to satisfy all the awards
outstanding at any onetime, with special prioritiesaccorded to rehabilitation expensesfor children
and victims of torture, particularly sexual assault.

All victims and their families should be treated equally.

C. Pre-conviction measures for enforcing fines and forfeitures and repar ations awar ds

RULE H [WORKSHORP 4]: Protective measures

1. In accordance with the Statute, the Pre-Trial
Chamber or the Trial Chamber may, on its own
motion or at the request of the Prosecutor or at the
request of victims who have filed a claim for
repar ations or who have given an undertaking to do
so, hold proceedingsin order to determine whether
protective measures should be requested under
Article 93.

2. a) The person seeking the measures, or the
Registrar in the case of the Court acting on itsown
motion shall give notice of the proceedings to the
person againg whom a claim is made or any

3.a) In urgent circumstances, proceedings may be
held without giving notice under sub-paragraph 2.
b) If an order is made without notice, the Court
shall as soon as practicable hold an inter partes
hearing to enableany per sonsagainst whom aclaim
ismadeor any interested personsor any interested
Statestomaker epresentationsthat theorder should
berevoked or otherwise modified.

ADDITIONAL QUESTION IDENTIFIED BY
WORKSHOP 4:

2) Regarding enforcement: aprovision that orders
of theCourt need to be sent tothecompetent national

interested personsor any interested States. authorities.

b) If any such noticeisgiven, the person or States
shall be entitled to makerepresentations.

Measures to ensure that assets will be available in the event of a reparation award. If the
Court is to be able to make a meaningful award of reparations in the event of aconviction, it will need to
be able to take provisional measures to control assets of the accused as soon as the Court issues a
warrant of arrest or a summons to appear pursuant to Article 58. The Statute clearly providesfor such
measures with aview to enforcing fines or forfeitures includedin ajudgment against aconvicted person
pursuant to Article 77 (2) as pendtiesin addition to imprisonment, which can be transferred to the Trust
Fund for the benefit of victims, and provides that procedures for enforcing fines and forfeitures apply to
enforcing reparation awards against convicted persons. However, the Statute does not make clear that
the Court can use provisional measures between an warrant of arrest or summons to appear and a
judgment for the purpose of ensuring that there will be sufficient assets available in the event of a
conviction to enforce an award of reparations. It will be essential for the Rules of Procedure and
Evidence to clarify that any assets which are frozen or seized before judgment with aview to enforcing
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fines or forfeitures as pendties in the event of a conviction can be used to guarantee that there will be
sufficient assets for the payment of reparations awards under Article 75 directly to the victim, instead of
indirectly through the Trust Fund for al victims.

Measures which can be taken before judgment with respect to forfeitures. The Pre-Trid
Chamber must take steps to take protective measures to ensure that assets of a suspect are preserved
pending a determination of guilt or innocence, if the person is accused, so that they can be forfeited,
particularly for the benefit of victims. Article 57 (3) (€) states that when an arrest warrant or summons
has been issued, the Pre-Trial Chamber

“having due regard to the strength of the evidence and the rights of the parties concerned, as
provided for in this Statute and the Rules of Procedure and Evidence, seek the cooperation of
States pursuant to article 93, paragraph 1 (j),”® to take protective measures for the purpose of
forfeiture, in particular for the ultimate benefit of victims’.

Article 93 requires dtates parties to comply with Court requeststo provide assistance in locating
and taking possession of assets with aview to forfeiture. Article 93 (1) (k) provides:

“1. States Parties shall, in accordance with the provisions of this Part [Part 9] and under
procedures of national law, comply with requests by the Court to provide the following assistance
in relation to investigations or prosecutions:

(k) The identification, tracing and freezing or seizure of proceeds, property and assets and
instrumentalities of crimes for the purpose of eventua forfeiture, without prejudice to the rights
of bonafide third partieq.]”

The duty of states to comply with requests. Although Article 93 (1) permits states parties to
use “procedures of national law”, they must ensure that neither national procedures nor substantive law
delay or frustrate compliance with the Court’s request for assistance. Indeed, Article 86 expressly
provides that “ States Parties shall, in accordance with the provisions of this Statute, cooperate fully with
the Court in its investigation and prosecution of crimeswithin thejurisdiction of the Court.” In particular,
Article 75 (5) requires states parties to “give effect to adecison under this article asif the provisions of
article 109 [requiring states partiesto enforce Court fines and forfeitures] were applicableto thisarticle”.
The provisions of Article 109 are discussed below.

Therefore, states parties must review their legidation and practice in the context of state
cooperation to ensure that the authoritieswill comply without delay with requests for cooperation. Inthe
light of the ability to move funds electronicaly from one account to another around the world, adelay of
even a few hours by state authorities in complying with a Court request for assistance in identifying,
tracing, freezing or seizing assets when awarrant of arrest or asummons to appear isissued could make
it difficult or impossible ever to implement areparations award. The Rules should clarify that states must
comply with Court requests for assistance without delay.

8 This appears to betheresult of atypographical error, which now appearsin the English and French versions,
since Article 93 (1) (j) concerns protection of victims and witnesses and the preservation of evidence, whileArticle
93 (1) (k) concernsidentification, tracing, freezing and seizure of assets.
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The Statute does not permit states to avoid compliance with requests on the ground of substantive
national law.”® This is fully consistent with the internationally recognized principle that states must
introduce safeguardsin their nationa law, both in civil and crimind law, against impunity.®® In particular,
periods of limitations must not apply to civil proceedings by victims for reparations®* and amnesty and
clemency measures may not affect the right of victims to reparations.?

The Rules of Procedure and Evidence should clarify that any assets which are frozen or seized
beforejudgment with aviewto enforcing finesor forfeituresaspenaltiesin the event of aconviction
can be used to guarantee that there will be sufficient assetsfor the payment of reparations awards
under Article 75 directly to the victim, instead of indirectly through the Trust Fund for all victims.

States partiesmust review their legislation and practicein the context of state cooperation to ensure
that the authorities will comply without delay to requests by the Court for cooperation.

The Rules should make clear that states parties must comply with Court requests for assistance
without delay.

D. Enforcing fines and forfeitures and repar ations awar ds against convicted persons

Enforcing finesand forfeitures after a conviction. Article 109 spellsout the duties of statesto enforce
fines and forfeitures awarded against a convicted person:

“1. States Parties shall give effect to fines or forfeitures ordered by the Court under Part 7,
without prejudice to the rights of bona fide third parties, and in accordance with the procedure
of their national law.

7@ Under international law, statesmay not refusetoimplement their solemn treaty obligationson theground that
this would conflict withtheir national law. Article27 of theViennaConventionontheLaw of Treaties, whichreflects
customary international law, states: “ A party may not invokethe provisionsof itsinternal law asjustificationfor its
failureto perform atreaty.”

80 principle 23 of the Joinet Principles states: “ Safeguards must be introduced against any abuse for purposes
of impunity of rules pertaining to prescription, amnesty, right to asylum, refusal to extradite, absenceof in absentia
procedure, due obedience, repentance, the jurisdiction of military courts and the irremovabilty of judges.”

81 Principle 24 of the Joinet Principles provides that “prescription shall not be effective against civil or
administrativeactionsbrought by victimsseeking reparationfor theirinjury.” Principle9of theVanBovenPrinciples
states:

“ Statutes of limitations shall not apply in respect of periods during which no effective remedies exist for
violations of human rightsor inter national humanitarianlaw. Civil claimsrelating to reparationsfor gross
violations of human rights and international humanitarian law shall not be subject to statutes of
limitations.” (emphasisin original).

82 Principle 25 (b) of the Joinet Principles states that amnesties and clemency “shall be without effect with
respect to the victim’ sright to reparation”.
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2. If a State Party is unable to give effect to an order for forfeiture, it shall take measures to
recover thevalue of the proceeds, property or assets ordered by the Court to beforfeited, without
prejudice to the rights of bona fide third parties.

3. Property, or the proceeds of the sale of real property or, where appropriate, the sale of other
property, which is obtained by a State Party as aresult of its enforcement of ajudgment of the
Court shall be transferred to the Court.”

Although states have some discretion to give effect to Court fines and forfeitures*in accordance
with the procedure of their national law”, they must till give full effect to Court fines and forfeitures
regardless what national procedures they use. As stated above, Article 86 requires states parties to
“cooperate fully with the Court in itsinvestigation and prosecution of crimes within the jurisdiction of the
Court”. Therefore, they must ensure that their authorities comply with Court decisionswithout delay and
will need to review their law and practice so that they do not obstruct the enforcement of reparations
awards.

Article 75 (4) permits the Court to make such requests after a conviction, where necessary. It
states that when exercising its power under Article 75, “the Court may, after a person is convicted of a
crime within the jurisdiction of the Court, determine whether, in order to give effect to an order which it
may make under this article, it is necessary to seek measures under article 93, paragraph 1”.

Enforcing reparations awards after a conviction. States parties must also give full effect
without delay to a Court decision awarding reparations against aconvicted person. Article 75 (5) provides
that “[a] State Party shall give effect to adecision under thisarticle asif the provisions of article 109 were
gpplicable to this article”.

States parties must ensure that their authorities comply with Court decisions fully and without
delay and will need to review their law and practice so that they do not obstruct the enforcement

of fines and forfeitures or reparations awards.

States parties must give full effect without delay to a Court decision awarding reparations
against a convicted person.
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