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INTERNATIONAL CRIMINAL COURT:

US efforts to obtain impunity for genocide,
crimes against humanity and war crimes

Amnesty International is deeply concerned by the current worldwide campaign by one
state, the United States of America (USA), to persuade states to enter into impunity
agreements which seek to prevent US nationals accused of genocide, crimes against
humanity or war crimes from being surrendered to the International Criminal Court.
These impunity agreements do not require the USA or the other state concerned to
investigate and, if there is sufficient admissible evidence, to prosecute the US national
accused by the International Criminal Court of such horrendous crimes. The
organization is dismayed that two states parties, Romania and Tgjikistan, have signed
such an agreement with the USA. Both states parties will violate their obligations
under Article 86 of the Rome Statute to arrest and surrender persons accused of such
crimes to the International Criminal Court if their parliaments ratify these agreements.
Amnesty International is also concerned that two states that have signed the Rome
Statute, East Timor and Israel, have signed impunity agreements —in Israel’ s case, the
agreement also precludes arrest and surrender of Israeli nationals to the International
Criminal Court. Both states will violate their obligations under international law not
to defeat the object and purpose of the Rome Statute if their parliaments ratify these
impunity agreements. Moreover, not only will these states surrender their sovereign
right to determine which courts exercise jurisdiction over persons accused of crimes
in their territory or found there, but they will also have to renegotiate all their existing
extradition agreements. Amnesty International, together with the other more than
1000 members of the Coadlition for the International Criminal Court (CICC) will be
seeking to prevent states from entering into such impunity agreements, to revoke any
such agreements and to urge the Court not to accord them any legal effect.

As explained below, the object and purpose of the Rome Statute is to end
impunity for the worst possible crimes in the world in accordance with the principle
of complementarity - which places the primary responsibility of investigating and
prosecuting these crimes on states, but ensures that the International Criminal Court
will be able to exercise jurisdiction when states fail to fulfil these responsibilities. A
fundamental principle underlying the Rome Statute is that no one is above the law and

lon1s August 2002, William R. Pace, Convenor of the CICC declared that “[t]he threat to cut off military
aid, and the coercive actions undertaken recently in the Security Council to get exemption for peacekeepers,
are part of amulti-pronged effort of the US govemment to undermine international justice, international law
and international peacekeeping.” He added, “US spokespeople say these agreements are allowed under the
statute that createsthe ICC, but legal experts from leading NGOs and from governments disagree. Now the
USiistrying to bully governments into signing these agreements, just as it coerced them to agree to exempt
US peacekeepers from the ICC in the Security Council last month despite consensus that this would be in
violation of international law, the UN Charter and the Rome Statute. International law cannot be
subordinated to the will of one country.” Coalition for the International Criminal Court, Experts Available:
US Threatening to Withhold Military Aid over ICC Experts Refute Legality of Immunity Agreements USis
Seeking, 13 August 2002. See aso, Codlition for the International Criminal Court, Bilateral agreements
proposed by US government, 23 August 2002 (both documents obtainable from: http://www.iccnow.org).
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2 INTERNATIONAL CRIMINAL COURT: US efforts to obtain impunity
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immune for genocide, crimes against humanity or war crimes. Any possible
exceptions in the Rome Statute to this principle must, therefore, be strictly construed
in a manner consistent with the object and purpose of the Statute. As the language
and drafting history of Article 98 (2) demonstrate, it was introduced to ensure that
existing Status of Forces Agreements (SOFAs) were not nullified by the later in time
Rome Statute.? It was not designed as a licence for impunity from the Court by letting
states enter into subsequent bilateral agreements undermining the entire statutory
scheme.

|. THE OBJECT AND PURPOSE OF ROME STATUTE
TO END IMPUNITY THROUGH COMPLEMENTARITY

Under customary international law, as reflected in Article 31 (1) of the Vienna
Convention on the Law of Treaties, “[a] treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.”® As demonstrated below, any claim
that the US impunity agreements were consistent with Article 98 (2) of the Rome Statute
would not meet the requirements of an interpretation in good faith. * Such an
interpretation would be completely at odds with what the states at Rome intended and,
thus, contrary to the overriding principle of treaty interpretation under international law.”

2 A SOFA is atreaty governing the legal status of members of armed forces of one state (the sending
state) stationed in another state (the receiving state) pursuant to that agreement. It also spells out which
state has the primary duty to investigate and, if there is sufficient admissible evidence, prosecute
members of armed forces from the sending state who were suspected of committing crimes on the
territory of thereceiving state.

3 Vienna Convention on the Law of Treati es, U.N. Doc. A/CONF. 39/27 (1969), Art. 31 (1).

4 Asone authority on treaty law has explained:
“Thefirst principle - interpretation in good faith - flows directly from the principle of pacta sunt
servanda enshrined in Article 26 [of the Vienna Convention]. Interpretation is part of the
performance of the treaty, and therefore the process of examining the relevant materials and
assessing them must be done in good faith. Even if the words of the treaty are clear, if applying
them would lead to aresult which would be manifestly absurd or unreasonable (to adopt the phrase
in Article 32 (b) [of the Vienna Convention]), the parties must seek another interpretation.”

Anthony Aust, Modern Treaty Law and Practice (Cambridge: Cambridge University Press 2000) 187.

> As McNair has explained, each of the various rules of interpretation “is merely a prima facie guide and

cannot be alowed to obstruct the essential quest in the application of treaties, namely, to search for the red

intention of the contracting parties in using the language employed by them”. Arnold Duncan McNair, The

Law of Treaties: British Practice and Opinions175 (Oxford: Clarendon Press 1938). He reiterated:
“The primary rule is that the tribunal should seek to ascertain from all the available evidence the
intention of the partiesin using the word or phrase being interpreted. The many rules and maxims
which have crystallized out and abound in the text-books and elsewhere are merely prima facie
guides to the intention of the parties and must always give way to contrary evidence of te
intention of the partiesin a particular case. If they are allowed to become our masters instead of
our servants these guides can be very misleading.”

Ibid., 185.
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The requirement that the treaty be interpreted “in accordance with the ordinary
meaning to the terms of the treaty” does not, of course, mean a simplistic, literal
interpretation of the words. As Article 31 (1) makes clear, they must be interpreted both
“in their context” and “in the light of its object and purpose’. As a leading authority on
the law of treaties has explained, “while aterm may be ‘plain’ absolutely, what a Court
adjudicating upon the meaning of a treaty wants to ascertain is the meaning of the term
relatively, that is, in relation to the circumstances in which the treaty was made’ N

Article 31 (2) of the Vienna Convention explains that the context of the terms
includes the text and preamble of the treaty. Article 31 (3) requires that subsequent
agreements and practice of the parties, as well as relevant rules of law applicable in the
relations between the parties, must be taken into account. As indicated below, the
widespread reluctance of states parties and signatories of the Rome Statute to enter into
impunity agreements with the USA is further evidence that confirms that they are
contrary to the Statute.

In addition, under customary international law, as reflected in Article 32 of the
Vienna Convention, recourse may be had to supplementary means of interpretation to
confirm the meaning determined in the manner outlined above or when this method |eads
to ambiguity or absurd or unreasonable results:

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of Article 31, or to determine
the meaning when the interpretation according to Article 31.

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.””

As discussed below, the drafting history confirms that Article 98 (2) was rot
intended to include agreements such as the US impunity agreements. Indeed, any
interpretation that Article 98 (2) did cover such agreements would lead to the manifestly
absurd and unreasonable result that a non-state party could subvert the fundamental
principle in the Rome Statute that anyone, regardless of nationality, committing genocide,
crimes against humanity or war crimes on the territory of a state party is subject to the
jurisdiction of the International Criminal Court when states are unable or unwilling
genuinely to investigate and, if there is sufficient admissible evidence, to prosecute.
Indeed, if taken to its logical conclusion, it would permit every state party to escape its
responsibilities under Article 86 of the Rome Statute to arrest and surrender persons from
non-states parties accused of crimes on their territory or the territory of another state party.

 McNair, supra, n. 5, 175. See also N.E. Simmonds, Between Positivism and Idealism, 50 Cam. L. J.
308, 311-318 (1991).

7 VVienna Convention on the Law of Treaties, supra, n. 3, Art. 32. The International Court of Justice has
stated that Articles 31 and 32 of the Vienna Convention reflect customary international law. Libyav. Chad,
1994 ICJ Rep., para. 41. See also Restatement (Third) of the Foreign Relations Law of the United States §
325, para. 1 (American Law Institute 1987).
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The overal object and purpose of the Rome Statute is to ensure that those
responsible for the worst possible crimes are brought o justice in al cases, primarily by
states, but, under the underlying principle of complementarity, if they prove unable or
unwilling to do so, by the International Criminal Court as a last resort.® Thus, any
agreement not expressly provided for in the Rome Statute that precludes the International
Criminal Court from exercising its complementary function of acting when states are
unable or unwilling to do so, defeats the object and purpose of the Statute.

A key component of the object and purpose of the Statute is incorporation in
Article 27 of the fundamental principle that no one is immune for crimes under
international law such as genocide, crimes against humanity or war crimes. Article 27 (1)
provides that the Rome Statute “shall apply equally to all persons without any distinction
based on official capacity”, and Article 27 (2) states that “immunities or special
procedural rules which may attach to the official capacity of a person, whether under
national or international law, shal not bar the Court from exercising its jurisdiction over
such a person”.® That jurisdiction, apart from areferral of a situation pursuant to Chapter
V11 of the United Nations Charter, extends under Article 12 of the Rome Statute to crimes
committed by any person over the age of 18, regardless of nationality, in the territory of a
state party or state making a special declaration and to crimes committed by a national
of one of these states.'°

8 The object and purpose of the Rome Statute is set forth in the Preamble, in particular in the following
paragraphs:
“ Affirming that the most serious crimes of concern to the international community as awhole must
not go unpunished and that their effective prosecution must be ensured by taking measures at the
national level and by enhancing international cooperation,
Determined to put an end to impunity for the perpetrators of these crimes and thus to contribute to
the prevention of such crimes,
Recalling that it isthe duty of every Stateto exerciseitscriminal jurisdiction over those responsible
for international crimes,

Erﬁbhasizing that the International Crimina Court established under this Statute shall be
complementary to national criminal jurisdictions,
Resolved to guarantee lasting respect for and the enforcement of international justice[.]”

% Article 27 (Irrelevance of official capacity) readsin full:

“1. This Statute shall apply equally to all personswithout any distinction based on official capacity.
In particular, official capacity as a Head of State or Government, a member of a Governnent or
parliament, an elected representative or a government official shall in no case exempt a person
from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for
reduction of sentence.

2. Immunities or special procedural rules which may attach to the official capacity of a person,
whether under national or international law, shall not bar the Court from exercising its jurisdiction
over such aperson.”

10 Article 12 (Preconditions to the exercise of jurisdiction) provides:
“1. A State which becomes a Party to this Statute thereby accepts the jurisdiction of the Court with
respect to the crimesreferred toin article 5.
2. In the case of article 13, paragraph (&) or (c), the Court may exercise its jurisdiction if one or
more of the following States are Parties to this Statute or have accepted the jurisdiction of the Court
in accordance with paragraph 3:
(a) The State on the territory of which the conduct in question occurred or, if the crime was

committed on board avessel or aircraft, the State of registration of that vessel or aircraft;
Amnesty International August 2002 Al Index: IOR 40/025/2002
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That this component of the object and purpose of the Rome Statute is a central
one is demonstrated by the fact that there are only three narrow exceptions - or
apparent exceptions - limiting the Court’s exercise of such jurisdiction: (1) certain
exceptiona cases provided for in Article 90 (6) when states parties are permitted to
give priority to competing extradition requests from non-states parties seeking
extradition of their nationals under existing extradition agreements over requests by
the Court for surrender of an accused, when certain factors are present indicating that
compliance with the extradition request will not lead to impunity; (2) the specidl,
limited temporary, diplomatic immunities and state immunities under Article 98 (1);
andll(3), as explained below in Section I, existing SOFAs envisaged in Article 98
2.

As noted below, it is up to the International Criminal Court, an independent
internationa judicial body, and not individual states, to determine what legal effect
under the Rome Statute to give to the US impunity agreements.

II. ARTICLE 98 (2) LIMITED TO EXISTING STATUS OF
FORCES AGREEMENTS

Article 98 (2) applies to existing SOFAS, not to SOFASs entered into after a state has
become a party to the Rome Statute. Nevertheless, even if the International Criminal
Court were to hold that this provision aso applies to renewed or new SOFAS, those
SOFAs would, of course, have to be consistent with the Rome Statute and other
international law. In addition, as explained below, a state entering into a US impunity
agreement that had previously signed the Rome Statute would be acting in a manner

(b) The State of which the person accused of the crimeisanational.

3. If the acceptance of a State which is not a Party to this Statute is required under paragraph 2, that
State may, by declaration lodged with the Registrar, accept the exercise of jurisdiction by the Court
with respect to the crime in question. The accepting State shall cooperate with the Court without
any delay or exception in accordance with Part 9.”

1 Article 90 (6) makes clear that a state party may give priority to a competing extradition request from a
court of a non-state party over a request for surrender from the International Criminal Court only if it
considersfactorsthat will ensure that compliance with that extradition request will not lead to impunity, such
asthe possibility of subsequent surrender to the International Criminal Court by the state making the request
if it proves unable or unwilling to investigate or prosecute. It provides:
“In cases where paragraph 4 applies [a non-state party has requested extradition, but there is no
international obligation to extradite] except that the requested State is under an existing
international obligation to extradite the person to the requesting State not Party to this Statute, the
requested State shall determine whether to surrender the person to the Court or extradite the person
to the requesting State. 1n making its decision, the requested State shall consider al the relevant
factors, including, but not limited to:
(a) The respective dates of the requests;
(b) The interests of the requesting State, including, where relevant, whether the crime was
committed in itsterritory and the nationality of the victims and of the person sought; and
(c) The possibility of subsequent surrender between the Court and the requesting State.”
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that would defeat the object and purpose of the Statute and, therefore, would be in
violation of its obligations under customary internationd law governing treaties.*

Article 98, which emerged at the Rome Diplomatic Conference, was drafted to
address the question of the relationship between the obligations of states parties under
the future Rome Statute and existing obligations of states parties under international
law.*® Paragraph 1 of Article 98 was drafted to deal with the narrow question of the
relationship between the obligations of states parties to the Rome Statute and prior
obligations under customary or conventiona international law concerning diplomatic
immunities and state immunities, particularly those incorporated in the Vienna
Convention on Diplomatic Relations. As explained below, paragraph 2 of Article 98
was designed to address the problem of the effect of a subsequent multinational treaty,
the Rome Statute, on existing agreements, that is, SOFAsS. In both instances, the
drafters adopted carefully crafted provisions, with very limited exceptions - or
apparent exceptions - to the overal object and purpose of the Rome Statute.

Thelanguage of Article 98 (2). It isclear from the language of Article 98 (2)
itself, without any reference to the drafting history, that the drafters intended to cover
SOFAs and not other agreements. The phrase, “sending State”, in that paragraph is a
term of art used exclusively or ailmost exclusively in such agreements to refer to the
state whose forces are stationed in another state (receiving or host state) pursuant to

12 Under Article 18 (Obligation not to defeat the object and purpose of atreaty prior to its entry into force)
of the Vienna Convention on the Law of Treaties, whichisconsidered to reflect customary international law,
a state that has signed a treaty may not act in a way that would defeat the object and purpose of the treaty
pending adecision whether to ratify the treaty, even before that treaty has entered into force:
“A stateisobliged to refrain from acts which would defeat the object and purpose of atreaty when:
(a) it has signed the treaty or has exchanged instruments constituting the treaty subject to
ratification, acceptance or approval until it shall have made itsintention clear not to become a party
to thetreaty; or
(b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty
and provided that such entry into force is not unduly delayed.”
See also Restatement (Third), supra, n. 7, § 312, para. 3 (signatory is “obliged to refrain from acts that would
defeat the object and purpose of the agreement”). The International Law Commission considersthat thisrule
is “generally accepted”. 2 Yearbook of the International Law Commission 169, 202 (1969). See also
Certain German Interests in Polish Upper Slesia (Merits), 1926 P.C.I1.J. ser. A, No. 7, 30. Of course, the
USA ceased to be under such an obligation as a signatory on 6 May 2002 when it stated that it had decided
not to ratify the Rome Statute and denounced its signature.

13 Article 98 (Cooperation with respect to waiver of immunity and consent to surrender) reads:

“1 The Court may not proceed with arequest for surrender or assistance which would require
the requested State to act inconsistently with its obligations under international law with respect to
the State or diplomatic immunity of aperson or property of athird State, unlessthe Court can first
obtain the cooperation of that third State for the waiver of theimmunity.

2. The Court may not proceed with arequest for surrender which would require the requested
State to act inconsistently with its obligations under international agreements pursuant to which the
consent of a sending State is required to surrender a person of that State to the Court, unless the
Court can first obtain the cooperation of the sending State for the giving of consent for the
surrender.”

Amnesty International August 2002 Al Index: IOR 40/025/2002
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the agreement.’* Subsequent state practice rejecting efforts by the USA to give the
term “international agreement” a broader scope than intended by the drafters of
Article 98 (2) is further evidence confirming this meaning. An attempt by the USA in
the Preparatory Commission for the International Criminal Court to authorize the UN
to include an exemption in its relationship agreement with the International Criminal
Court for nationals of nonstates parties from the Court’ s jurisdiction, on the supposed
ground that the relationship agreement was an “international agreement” within the
meaning of Article 98 (2), was squarely rejected by the Preparatory Commission. A
similar attempt by the USA to obtain an exemption under the Rules of Procedure and
Evidence by authorizing the International Criminal Court to do so through an
agreement with the USA dso failed ™

14 See A Legal Analysis of the Proposal and Options for a Compromise Formula in the Light of the
Debate in the Working Group on Friday, 23 June 2000: A Contribution by Germany, reproduced as an
annex in Hans-Peter Kaul, The Continuing Struggle on the Jurisdiction of the International Criminal
Court, in Horst Fischer, Claus Kref3 & Sacha R. Lider, International and National Prosecution of
Crimes under International Law 44 (Berlin 2001).

15 The contention by the head of the US delegation at the Preparatory Commission that Rule 195 (2) of the
draft Rules of Procedure and Evidence, U.N. Doc. PCNICC/2000/1/Add.1, 30 June 2000, which restates the
requirements of Article 98 (2) of the Rome Statute and was sought by the USA, “leaves open the possibility
of negotiation of an international agreement within the meaning of Article 98 (2) between the ICC and the
United States to protect any American citizen from surrender to the ICC”, David Scheffer, Staying the
Course with the International Criminal Court, 35 Cornell Int'l L. J. 47, 90 (2002), is not correct, as the
repetition of the term, “sending State”, itself demonstrates. Rule 195 (2) reads:

“The Court may not proceed with a request for the surrender of a person without the consent of a

sending State if, under article 98, paragraph 2, such a request would be inconsistent with

obligations under an international agreement pursuant to which the consent of a sending State is
required prior to the surrender of a person of that State to the Court.”

Moreover, the drafting history of thisrulein the Preparatory Commission clearly demonstrates that
other governments flatly rejected the US claim as inconsistent with the narrow scope of Article 98 (2) as
intended by the drafters of that article. At the fourth session of the Preparatory Commission, the USA
informally circulated atwo-part proposal. The first part was a draft rule that would permit the International
Criminal Court to enter into agreements preventing the surrender of nationals of a non-state party to the
Court and the second part, which the USA indicated was an integral part of the proposal, would be included
in the relationship agreement between the UN and the Court and would have required the approval of the
non-state party before the Court could accept the surrender of one of its nationals acting under that state’s
direction. At the fifth session, the USA introduced only the first part of this proposal, asking that it be
examined “on its own merits’. However, in the Working Group on the Rules of Procedure and Evidence,

“thirty-nine of the forty-five delegations (87 percent) criticized the proposed rule and questioned its

compatibility with the Statute. . . . In an effort to avoid the perceived risk that the United States

would stop participating in the commission, but at the same time to respect the integrity of the

Statute, the working group recommended, without avote, that the commission adopt draft Rule 195

(2), subject to a proviso proposed by Germany. . . . The proviso, which is to be included in the

Proceedings of the Preparatory Commission, and comes verbatim from Ambassador Scheffer's

speech proposing the draft rule, states: ‘It is generally understood that Rule 195 (2) should not be

interpreted as requiring or in any way calling for the negotiation of provisions in any particular

international agreement by the Court or by any other international organization or State.’”
Christopher Keith Hall, The First Five Sessions of the UN Preparatory Commission for the International
Criminal Court,94 Am. J. Int'l L. 773, 786 (2000). After the Working Group recommended adoption of this
compromise package, Samoa pointed out that Article 98 was intended to include only agreements between
states and did not “authorize, permit or empower” agreements involving international organizations. Ibid.
No government delegation criticized this interpretation. After the Preparatory Commission adopted the
compromise, Portugal, on behalf of the European Union and associated states, said that any rule must respect
the integrity of the Rome Statute and Angola, Cuba, New Zealand and Nigeria expressed similar concerns.
Ibid. Seedso Frederik Harhoff & Phakiso Mochochoko, International Cooperation and Judicial Assistance,
in Roy S. Lee, ed.,, The International Criminal Court: Elements of Crimes and Rules of Procedure and
Amnesty International August 2002 Al Index: IOR 40/025/2002
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for genocide, crimes against humanity and war crimes

Theintent of the draftersto address existing SOFAs. Although it is true that
some of the delegates at the Rome Diplomatic Conference wished that Article 98 (2)
apply to renewals of existing SOFAs and even to new SOFAS, this view was anything
but universally shared and the wording of Article 98 (2) does not suggest that it covers
new agreements.’® However, even if Article 98 (2) were determined by the
International Criminal Court to apply to renewed SOFAs and new SOFASs entered into
by states parties to the Rome Statute, these agreements would have to be consistent
with the object and purpose of the Statute, as well as with other international law (see
below).

Published commentaries on Article 98 by participants in the Rome Conference
confirm that Article 98 (2) was designed to address the question of the effect of the
Rome Statute on existing SOFAs. Hans-Peter Kaul and Claus Kress, both members
of the German delegation, explained that Article 98 (2) was designed to address
possible — not certain — conflicts between existing obligations under SOFAs and under
the Rome Statute:

“The idea behind the provision [Article 98 (2)] was to solve legal conflicts
which might arise because of Status of Forces Agreements which are aready
in place. On the contrary, Article 98 (2) was not designed to create an
incentive for (future) States Parties to conclude Status of Forces Agreements
which amount to an obstacle to the execution of requests for cooperation
issued by the Court.”*’

Kimberly Prost, a member of the Canadian delegation, and Angelika Schlunck, a
member of the German delegation, have noted that states were concerned about
existing internationa obligations when drafting Article 98,18

Evidence 667-669 (Ardsley, New York: Transnational Publishers 2001) (recounting the history of the US
proposal and its rejection by the Preparatory Commission); Kaul, supra, n. 14, 21 et seq.; Irene Gartner, The
Rules of Procedure on Co-operation and Enforcement, in Fischer, Kre3 & Lder, supra, 430 et seq.

16 The del egates that were of this view contended that renewed or new SOFAs would not be in violation of
the obligations of states parties of the Rome Statute or the Vienna Convention on the Law of Treaties on the
ground that the standard provisions of such agreements were contemplated within the scope of Article 98 (2)
and did not fundamentally change from one agreement to another. However, these provisions have
significantly changed over the past half-century, as described below.

17 Hans-Peter Kaul & Claus Kref3, Jurisdiction and Cooperation in the Statute of the International Criminal
Court: Principlesand Compromises, 2 Y.B. Int'l Hum. L. 143, 165 (1999). Seealso Hdl, supra, n. 15, 786
n. 36 (noting that Article 98 (2) was added to address existing agreements on status of forces).

18 Kimberly Prost & Angelika Schlunck, Article 98, in Otto Triffterer, ed., The Rome Satute of the

International Criminal Court: Observers Notes, Article by Article 1131 (Baden-Baden: Nomos
Verlagsgesellschaft 1999) (“All States participating in the negotiations in Rome had concerns about conflicts
with existing international obligations. Thus, there are several provisions within Part 9, including those in
articles 90, 93 para. 9 and 98 which address that concern. . . . Even States which advocated for astrong Court

were concerned about actions taken pursuant to this Statute, which would viol ate these existing fundamental
Amnesty International August 2002 Al Index: IOR 40/025/2002
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US commentary has implicitly recognized that Article 98 (2) does not apply to
agreements entered into after a state has signed the Rome Statute. For example,
although one US academic commentator has asserted that Article 98 (2) applies to
such agreements, not just to existing agreements, she urged the Preparatory
Commission for the International Criminal Court to adopt “a binding interpretive
statement” confirming the supposed understanding a the Rome Diplomatic
Conference that it applied to both existing and future SOFAS, a statement that would,
of course, not be necessary if her assertion were correct. 1 This academic
interpretation should be seen in the light of its underlying premise - US nationals
suspected of genocide, crimes against humanity or war crimes should never be subject
to the jurisdiction of the Internationa Crimina Court.?°

The role of SOFAs under the Rome Statute. Article 98 (2) was designed,
consistently with the overall scheme of the Rome Statute to end impunity through
complementarity and the law of treaties, to take into account the allocation of priority
among sending and receiving states under existing SOFAs. Under classical
international law principles, the subsequent Rome Statute could not of itself override
pre-existing obligations of states parties to non-states parties under other treaties.?
Although the Rome Statute, like the Charter of the United Nations, is a specia treaty
of congtitutional nature, there is no need to examine that aspect of the Statute here.
To the extent that existing SOFAs perform this function of allocating priority between

obligations at international law.”). Although this excerpt cites only examples of existing obligations relevant
to paragraph 1 of Article 98, its general language clearly appliesto both paragraphs of that article.

19 Ruth Wedgwood, The International Criminal Court: An American View, 10 Eur. J. Int’l L. 93, 103 (1999).

20 See Wedgwood, supra, n. 19, 99 (objecting to the International Criminal Court exercising jurisdiction

over nationals of non-states parties accused of genocide, crimes against humanity or war crimes in the

territory of a state party without the express consent of the non-state party). Two members of the German

delegation, which played akey role in the Rome Diplomatic Conference, have commented on the contention

by Wedgwood that Article 98 (2) was intended to cover future SOFAS:
“The suggestionisto issue a‘ binding interpretative statement in the Preparatory Commission’ that
both new and existing ‘ status of forces agreements’ will be respected under Article 98 (2). This
proposal confirms the thesis underlying this study [by the two delegates] that jurisdiction and
cooperation are intimately interlinked. This necessarily means that almost identical practical
results can be reached by using either set of rules. Therefore, the crucial question is whether the
suggested ‘interpretation’ of Article 98 (2) does not lead to the same kind of watertight protection
of soldiers of a non-State Party as the ‘officia acts-option’ [a last-minute US proposal to exempt
national s of non-states parties from the jurisdiction of the Court when the government declared that
the conduct in question was an official act]. If the answer to this were in the affirmative, it would
be very hard indeed to concede by way of an interpretive statement that a State Party acted in
conformity with its obligation to ‘fully cooperate’ with the Court in concluding [a] new Statu[s] of
Forces Agreement to this effect.”

Kaul & Kref3, supra, n. 17, 174.

21 Vienna Convention on the Law of Treaties, Art. 30 (4). See also Restatement (Third), supra, n. 7, §
323, para. 2.However, if the parties to a pre-existing SOFA are also parties to the Rome Statute, to the
extent that there might be any conflict, the Rome Statute would prevail. Vienna Convention on the
Law of Treaties, Art. 30 (3).
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a sending state and a receiving state, they are not necessarily inconsistent with the
Rome Statute or other international law. As discussed below, the allocation of
jurisdiction between sending and recelving states has evolved over the years and
contemporary SOFAS, which are most consistent with the object and the purpose of
the Rome Statute, |eave the decision which state may exercise jurisdiction in cases of
great public concern to the receiving, not the sending, state. However, any SOFA or
similar international agreement must still be consistent with other obligations under
internationa law and not lead to impunity.

NATO SOFA. Article VII of the NATO SOFA, which deals with jurisdiction
over persons in the sending state’'s armed forces (and certain accompanying civilians)
and was the model for US bilatera SOFAs for a number of years, provides for the
allocation of jurisdiction between the sending state and the receiving state. It isnot an
extradition agreement, but an agreement spelling out the circumstances under which
either state will surrender a person to the other state for investigation and prosecution,
which could, in certain circumstances, take place on military bases of the sending
state in the receiving state, and, which is particularly relevant for understanding the
purpose of Article 98 (2), for cooperation in such investigations and prosecutions.?2

US courtsmartial have exclusive jurisdiction over members of US armed
forces who are responsible for conduct that violates US military law, but not the law
of the receiving state 2

22 Article VII (4), (5) and (6) set forth the basic mutual obligations concerning investigation and prosecution:
“4. The foregoing provisions of this Article shall not imply any right for the military authorities of
the sending State to exercisejurisdiction over persons who are nationals of or ordinarily resident in
the receiving State, unless they are members of the force of the sending State.

5.--(8) The authorities of the receiving and sending States shall assist each other in the arrest of

members of aforce or civilian component or their dependentsin the territory of the receiving State
and in handing them over to the authority which is to exercise jurisdiction in accordance with the
above provisions.

(b) The authorities of the receiving State shall notify promptly the military authorities of the

sending State of the arrest of any member of aforce or civilian component or a dependent.

(c) The custody of an accused member of aforce or civilian component over whom the receiving
State is to exercise jurisdiction shall, if he isin the hands of the sending State, remain with that
State until heis charged by the receiving State.

6.--(a) The authorities of the receiving and sending States shall assist each other in the carrying out
of al necessary investigations into offences, and in the collection and production of evidence,

including the saizure and, in proper cases, the handing over of objects connected with an offence.

The handing over of such objects may, however, be made subject to their return within the time
specified by the authority delivering them.

(b) The authorities of the Contracting Parties shall notify one another of the disposition of all cases
in which there are concurrent rights to exercise jurisdiction.”

North Atlantic Treaty Organization Status of Forces Agreement, TIAS 2846, 4 U.ST. 1792, entered into

force 23 August 1953, Art. VII (4) to (6).

23 Article VI1 (1) (8) and (2) provide:
“ 1. Subject to the provisions of thisArticle,
(8) the military authorities of the sending State shall have the right to exercise within the receiving
State al criminal and disciplinary jurisdiction conferred on them by the law of the sending State
over all persons subject to the military law of that State;
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Courts of recelving state have exclusive jurisdiction over members of US
armed forces for conduct that violates the laws of the receiving state, but does not
violate US military law.?*

US courts-martial and the courts of the receiving state have concurrent
jurisdiction over members of US armed forces for conduct that violates both US
military law and the law of the receiving state.?® The determination of which courts
will exercise such concurrent jurisdiction is as follows. US courts-martia have the
primary right to exercise such concurrent jurisdiction over (1) crimes that are
committed against the security or property of the USA, (2) crimes against US
personnel or their property and (3) crimes “arising out of any act or omissions done in
the performance of official duty”. After the House of Lords decision in the Pinochet
case, it is doubtful that genocide, crimes against humanity or war crimes can be
considered as acts done in the performance of official duty.?® Thisisalso the view of
aleading expert on US military law and jurisdiction.?”

2--(a) The military authorities of the sending State shall have the right to exercise exclusive
jurisdiction over personssubject to the military law of that State with respect to offences, including
offences relating to its security, punishable by the law of the sending State, but not by the law of
thereceiving State.”
Ibid., Art. VII (1) (8) and (2) (a). Security offences within the meaning of Article VII (2) and (3) include
treason, espionage and sabotage. lbid., Art. VII (2) (c).

24 Article V11 (1) (b) and (2) (b) provide:
“ 1....(b) theauthorities of the receiving State shall havejurisdiction over the members of aforce
or civilian component and their dependents with respect to offences committed within the territory
of thereceiving State and punishable by the law of that State.

2. ... (b) The authorities of the receiving State shall have the right to exercise exclusive
jurisdiction over members of a force or civilian component and their dependents with respect to
offences, including offences relating to the security of that State, punishable by its law but not by
the law of the sending State.”

Ibid., Art. VII (2) (b).

2 The rules governing concurrent jurisdiction are set forth in Article VI (3), which provides:
“ 3. In cases where the right to exercise jurisdiction is concurrent the following rules shall apply:

(a) The military authorities of the sending State shall have the primary right to exercise
jurisdiction over amember of aforce or of acivilian component in relation to

(i) offences solely against the property or security of that State, or offences solely against
the person or property of another member of the force or civilian component of that State or of a
dependent;

(i) offences arising out of any act or omission donein the performance of official duty.

(b) In the case of any other offence the authorities of the receiving State shall have the
primary right to exercise jurisdiction.

(c) If the State having the primary right decides not to exercise jurisdiction, it shall notify
the authorities of the other State as soon as practicable. The authorities of the State having the
primary right shall give sympathetic consideration to a request from the authorities of the other
State for a waiver of its right in cases where that other State considers such waiver to be of
particular importance.”

Ibid., Art. VII (3).

26 See, for example, R. v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet

Ugarte (Amnesty International and others intervening) (No. 3), [1999] 2 All. Eng. Rep. 97, 115 (Browne-
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In al other cases of concurrent jurisdiction, the receiving state has the primary
right to exercise that jurisdiction. However, each state having the primary right to
exercise concurrent jurisdiction is required to give “sympathetic consideration” to any
request by the other state to walve that primary right to exercise concurrent
jurisdiction if the other state says that the waiver would be “of particuar importance”.
The USA attached a reservation to the NATO SOFA that provides that US military
authorities would routinely request such waivers whenever it was considered that the
trial in the recelving state would be likely to be unfair in the light of US constitutional
standards.?® However, the US has declined to seek waivers under SOFAs in certain
cases when the receiving state sought to exercise its primary right to exercise
concurrent jurisdiction, although not in others.?® Thus, the structure of Article VIl of
the NATO SOFA, as well as the intent of the drafters and subsequent practice under
this and other SOFASs, make clear that a SOFA is not designed to give the members of
the armed forces of the sending state impunity for crimes they commit, but, instead,
designed to alocate the respongbility for investigating and prosecuting such crimes.

Wilkinson, J.) (if former head of state had organized torture, “he was not acting in any capacity which gives
rise to immunity ratione materiae because such actions were contrary to international law”); 164 (Hutton, J.)
(“But the issue in the present case is whether Senator Pinochet, as a former head of state, can claim

immunity (ratione materiag) on the grounds that acts of torture committed by him when hewas head of state
were done by him in exercise of hisfunctions as head of state. 1n my opinion heisnot entitled to claim such
immunity.”); 192 (Phillips, J.) (“1 do not believe that those [official] functions can, as a matter of statutory
interpretation, extend to actions that are prohibited as crimina under public international law.”); Hussein,
Oberlandesgericht Kdln, 16.5.2000, no. 2 Zs 1330/99, Neue Zeitschrift fur Srafrecht 2000, 667; Democratic
Republic of the Congo v. Belgium, 14 February 2002, I.C.J., Separate Opinion, Higgins, Kooijimans &

Buergenthal, JJ., para. 85 (obtainable from: http://www.icj-cij.org ).

27 A leadi ng expert on US military law, in response to the possible assertion that the phrase “arising out of”

might extend beyond acts classified as “ official duties’, stated:
“It can be recognized that internationa crime is not properly classifiable under SOFA as an act or
omission donein the performance of ‘official duty’. On the other hand, it might be argued that the
phrase ‘arising out of’ might reach beyond acts actually classifiable as ‘official duty’ activities.
Y et even then the act or omission out of which the offense arises must be ‘ done in the performance
of official duty,” and international criminal acts cannot properly be classified as acts done in
performance of official duty.”

Jordan J. Paust, The Reach of ICC Jurisdiction Over Non-Signatory Nationals, 33 Vand. J. Transnat'l L. 1,

10-11 (2000). He concluded that the NATO SOFA would have to be amended to provide expressy that

crimes under international law were included. Ibid., 11.

2 .S, Senate, Resolution of Ratification of the Agreement between the Parties to the North Atlantic
Treaty Regarding the Status of their Forces, with Reservations, as Agreed to by the Senate on 15 July
1953, Reservation No. 3 (duty of US military authorities to seek waiver if accused will not have benefit
of constitutional rights available if he or she were investigated or prosecuted in USA),annexed to U.S.
Department of Defense, Status of Forces Policies and Information, Directive 5525.1, 5 May 1962, 1
Int'l Leg. Mat. (1962), Art. IV.E & D (policy applicable to all SOFASs to seek waivers when accused
may not receive afair trial).

29 For example, inWilsonv. Girard, 354 U.S. 524 (1957), where the Supreme Court upheld the decision by
US military authorities not to exercise the primary right under the SOFA with Japan to exercise concurrent
jurisdiction over aUS soldier accused of killing a Japanese citizen.
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Article VIl aso provides that the principle of ne bisinidem appliesto trialsin
either the sending state, the USA, or the receiving state, as well as requiring that
courts-martial respect anumber of important fair tria guarantees*

Other, more recent SOFAs. Increasingly, the US now includes clauses in
SOFAs modifying the provisions that give US military courts the primary right to
exercise concurrent jurisdiction. Such clauses now provide that the receiving state has
the primary right to exercise jurisdiction when the case involves paramount national
interests or is of high public concern and the decision whether to exercise this right is
exdusvdy for the recelving state to make.

The purpose of existing SOFAs. Contemporary existing SOFASs are designed
to alocate primary responsibility for investigating and prosecuting crimes among
states with concurrent jurisdiction, not to give impunity to nationals of sending state
for crimes committed in receiving state by vesting exclusive jurisdiction in US
courts.®*  They were originally drafted to govern the allocation of such primary
responsibilities for US forces stationed in NATO countries to ensure that US military
courts-martial would try members of US armed forces for military disciplinary
offences committed in receiving states, to ensure that members of US armed forces
would be investigated and tried by courts with familiar procedures and applying
familiar law, to ensure that members of US armed forces would receive what was then
considered greater fair trial protections than in foreign courts and to ensure that crimes
committed by members of US armed forces against US nationals were investigated
and tried, since it was perceived that these crimes would be of lower priority for
foreign courts.

A leading expert on US military law has explained that SOFAs were drafted
after the Second World War

“to minimize the possibility that American servicemembers deployed in
Europe and in Asia would be tried by foreign tribunals. At that time it was
clear that hundreds of thousands of American servicemembers and quite afew
of their dependents would be stationed overseas for long periods of time; and
in many instances, their host countries would have systems of justice quite

30 bid., Art. VII (8), (9).

31 Asaleadi ng commentator on Article 98 has explained,
“NATO-type SOFAs do not provide immunity but only a primary right to exercise the jurisdiction
of the sending state for certain crimes including crimes committed in the performance of official
duties. Thisis very similar to the complementarity regime in the Satute. Such SOFASs should be
interpreted in a manner similar to that prescribed by article 17 of the Statute: mock prosecutions
with the sole purpose to shield the suspect from criminal responsibility are incompatible with the
object and purpose of the jurisdictional provisions of NATO-type SOFAs. NATO-type SOFAs
should pose no problem under article 98 (2) of the Satute.”

Steffen Wirth, Immunities, Related Problems, and Article 98 of the Rome Statute 20 (advance copy of article

to appear in 12 Criminal Law Forum (2002)) (footnote omitted, italicsin the original).
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different from the system familiar to Americans. Even though U.S. courts-
martial do not provide the accused some of the procedura safeguards available
in civil courts, they do offer protections that in some respects exceed those
available in foreign courts. The fear at the time was that servicemembers
might fare even worse if, instead of being tried by courts-martia, they were
prosecuted in foreign courts. This fear was heightened regarding the
possibility that the victim of a service member’s alleged crime was a citizen of
the host country. On the other hand, if Americans were the only victims of a
servicemember’s crime and if the only basis for jurisdiction of a foreign court
were the crime's occurrence within that country’s territory, a foreign
prosecutor might have little interest in the case; and a serious crime might go
unpunished.”32

It must be borne in mind that SOFAs were designed to deal with the problems
that would be almost certain to arise in any sSituation where members of the armed
forces, and certain accompanying civilians, of a sending state were stationed in the
territory of areceiving state pursuant to such agreements, and they were suspected of
ordinary crimes. The primary concern of the drafters of these agreements was not that
members of the sending state's forces would be suspected of crimes under
international law and the concerns of the international community about such
agreements would have largely been limited to the question of whether the right to
fair trial was respected. In contrast, when the crimes at issue are crimes under
international law, such international agreements must also ensure that they do not lead
to impunity and a denial of the right of victims to reparations.®® Thus, even SOFAs
must be consistent with internationa law, and, if the International Criminal Court
were to interpret Article 98 (2) as applying to renewals of existing SOFAs or future
SOFAs, they would also have to be consistent with the Rome Statute. If such
international agreements were likely to lead to impunity, then they would not be valid
under international law.3* For example, a SOFA between a non state party and a state

32 Robinson O. Everett, American Servicemembers and the ICC, in Sarah B. Sewall and Carl Kaysen, eds,
The United States and the International Criminal Court: National Security and International Law 137-138
(Lanham/Boulder/New Y ork/Oxford: American Academy of Arts and Sciences and Rowman & Littlefield
Publishers, Inc. 2000).

3 The international community has recognized the right of victims to reparations in a number of
instruments, including Rome Statute, Art. 75, and UN Declaration of Basic Principles of Justice for
Victims of Crimeand Abuse of Power, 1985. The scope of thisright isfurther clarified in Question of
the impunity of perpetrators of human rights violations (civil and political), Final Report prepared by
Mr. Joinet pursuant to Sub-Commission decision 1996/119, Annex II: Set of Principles for the
Protection and Promotion of Human Rights through Action to Combat Impunity (Joinet Principles),
U.N. Doc. E/CN.4/Sub.2/1997/20 (1997); UN Commission on Human Rights Independent Expert on
the right to restitution, compensation and rehabilitation for victims of grave violations of human rights
and fundamental freedoms, Draft Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of International Human Rights and Humanitarian Law (Final Draft), 18 January
2000 (Van Boven-Bassiouni Principles), U.N. Doc. E/CN.4/2000/62/Rev. 1 (2000).

34 As arecent commentary noted, if a SOFA guaranteed exclusive jurisdiction and absolute immunity for

nationals of a sending state,
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party or signatory of the Rome Statute that provides that the non-state party has
exclusive jurisdiction over al crimes committed in the territory of the state party or
signatory, even if it is an existing SOFA, may be contrary to international law if it will
necessarily lead to impunity, as in the situation where the nonstate party does not
makg the crimes under international law committed abroad crimes under national
law.

For a number of reasons, some of which are shared by senior US officials, it is
possible that even the existing US SOFAs may not satisfy the requirements of Article
98 (2). It has been argued that none of the existing 105 SOFAs between the USA and
101 other states fall within Article 98 (2) because they do not expressly state that “the
consent of a sending State is required to surrender a person of that State to the
Court”.® A leading expert on US military law agrees with this interpretation and
notes that if such SOFAs were to lead to impunity they would be inconsistent with
international law.*’

“such an arrangement may not provide an absolute guarantee. Theoretically, one cannot exclude

the possibility of an argument relying on the ordre public of the international community.

Domestic courts of host States Parties to the Rome Treaty could argue that they must accord

primacy to community norms arising from obligations of jus cogens such as prohibition of

genocide or torture, over specific treaty obligations under the status-of-forces agreements.”
Gennady M. Danilenko, ICC Satute and Third Sates, in Antonio Cassese, Paola Gaeta & John R.W.D.
Jones, eds, 1 The Rome Satute of the International Criminal Court: A Commentary 1887-1888 (Oxford:
Oxford University Press 2002). See also Bert Swart & Goran Sluiter, The ICC and International Criminal
Co-operation, in Herman A.M. von Hebel, Johan G. Lammers & Jolien Schukking, eds, Reflectionsonthe
International Criminal Court: Essaysin Honour of Adriaan Bos 121 (The Hague: T.M.C. Asser Press 1999)
(suggesting in the context of Article 98 (1) that international law may permit a state requested by the
International Criminal Court to surrender anational of a state that refuses to waive immunity to comply with
the Court’ srequest).

35 UN status of Mission Agreements (SOMAS) with host states governing contributing forcesto UN peace-
keeping operations, provide that the courts of the state contributing personnel to such operations have
exclusive jurisdiction over crimes by such personnel committed in the host state, see the 1990 model

a