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16 FUNDAMENTAL PRINCIPLES FOR A JUST, FAIR AND EFFECTIVE
INTERNATIONAL CRIMINAL COURT

1. The court should have jurisdiction over the crime of genocide. The statute
should provide that the court has jurisdiction over this crime as defined in the 1948 Convention
on the Prevention and Punishment of the Crime of Genocide, in peace as well as during armed
conflict.

2. The court should have jurisdiction over other crimesagainst humanity. The
court should have jurisdiction over other crimes againgt humanity, including the following crimes
when committed on a systematic basis or large-scale (there should be no requirement that they
have to be both systematic and large scale): murder; extermination; forced disappearance of
persons; torture; rape, enforced prostitution and other sexual abuse; arbitrary deportation across
national frontiers and forcible transfer of population within nationa frontiers; arbitrary detention;
end avement; persecution on politica, racid, religiousor other grounds; and other inhumane acts.
The court should have jurisdiction over these crimes whether they have been committed in
peace or armed conflict.

3. The court should have jurisdiction over serious violations of humanitarian
law in international and non-international armed conflict. The court should have
jurisdiction over serious violations of humanitarian law in international armed conflicts,
including: al grave breaches of the Geneva Conventions of 1949, grave breaches and denias
of fundamentd guarantees of Additional Protocol | to the Geneva Conventions and violations
of the 1907 Hague Convention 1V and its Regulations. The court should also have jurisdiction
over serious violations of humanitarian law in non-international armed conflicts, including
violations of common Article 3 of the Geneva Conventions and Additional Protocol 11 to the
Geneva Conventions. There should be no threshold, such as a requirement that the violations
of humanitarian law in either type of conflict were part of a plan or policy or part of alarge-
scae commission of such crimes. Similarly, there should be no threshold for violations of
common Article 3.

4. Thecourt must ensurejusticefor women. The statute should includejurisdiction
over rape, enforced prostitution and other sexual abuse as crimes against humanity, when
committed on a systematic basis or large scale, and as serious violations of humanitarian law in
international and non-international armed conflict. The prosecutor must investigate these and
other crimes against women and all staff in al organs of the court should receive training
relevant to the investigation and prosecution of crimes against women. The court must be able
to take certain measures to protect women victims and their families from reprisals and
unnecessary anguish to which they might be exposed in a public trid, without prejudicing the
rights of suspects and accused to afair trial. The statute should also facilitate the selection of
women with aview to achieving gender balance in al organs of the court.

5. The court must have inherent (automatic) jurisdiction. The statute should
provide that all states when ratifying or acceding to the statute consent to the court having
inherent (that is, automatic) jurisdiction over the three core crimes of genocide, other crimes
against humanity and serious violations of humanitarian law. No further state consent should
be required. Since such inherent jurisdiction is concurrent with that of states, the court would
exercise its jurisdiction only when states were unable or unwilling to exercise their jurisdiction.

6. The court must have the same universal jurisdiction over these crimes as
any of itsstatesparties. Under international law, each of these three core crimes - genocide,
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other crimes against humanity and serious violations of humanitarian law - are crimes of
universal jurisdiction. That means that any state may exercise jurisdiction over a person
suspected of having committed one of these crimes and bring anyone responsible for such
crimes to justice no matter where the crimewas committed. If the court isto be an effective
complement to national courts, and not a weaker court, then it must have the same universa
jurisdiction over these crimes as any one of the states parties.

7. The court must have the power in all cases to determine whether it has
jurisdiction and whether to exercise it without political interference from any source.
If the court isto be an effective complement to national courtswhen they are unable or unwilling
to bring those responsible to justice for these crimes, it must be able to determine when they are
unable or unwilling to do so. Otherwisethe court will be at the mercy of stateswhich are unable
or unwilling to bring those responsible for the worst crimes in the world and which are aso
unwilling to have any other court do so.

8. The court should be an effective complement to national courtswhen these
courts are unable or unwilling to bring to justice those responsible for these grave
crimes. Every provision of the proposed statute must be tested against this requirement that
the court be effective. Many of the proposals by states would make the court less effective
than the national courts of states parties.

9. Anindependent prosecutor should havethe power toinitiateinvestigations
on his or her own initiative, based on information from any source, subject only to
appropriate judicial scrutiny, and present search and arrest warrants and indictments
to the court for approval. Thereisonly one truly effective method to ensure that all cases
which should be brought before the court are brought. An independent prosecutor should be
able to initiate investigations of any crime within the court’s jurisdiction on his or her own
initiative, based on information from any source, and present search and arrest warrants and
indictments to the court for approval, without state interference. The Prosecutor of the
International Crimina Tribunals for the former Yugodavia and Rwanda (Yugodavia and
Rwanda Tribunas) has the power to initiate investigations of any crime which took place within
the tribunals' jurisdiction on his or her initiative, and present indictments to the tribunals for
approval, without any selection or prior interference by the Security Council or states, athough
states are free to seek judicial review of court orders. There are advantages to permitting the
Security Council to refer situations involving threats to or breaches of international peace and
security to the prosecutor for investigation pursuant to Chapter V1I of the UN Charter, as the
requests and orders of the court would benefit from the Security Council’s Chapter VII
enforcement powers, but referrals and state complaints should only be a supplement to other
sources for the prosecutor. Both the Security Council and states are political bodies and likely
to select situations on palitical, not legd, grounds. Moreover, neither are likely to submit many
stuations. The Security Council has established only two ad hoc tribunas in more than haf a
century and states rarely file complaints against other states under state complaint mechanisms
of human rights treaties.

10. No political body, including the Security Council, or states, should havethe
power to stop or even delay an investigation or prosecution under any circumstances
whatsoever. There is no legitimate ground under international law or morality to obstruct
justice by stopping or delaying investigations of crimes of genocide, other crimes against
humanity or serious violations of humanitarian law. Indeed, al states have obligationsto repress
these crimes. Justice must never be a bargaining chip in peace negotiations. Therefore, no
national amnesty or pardon which has prevented justice and the emergence of the truth may
prevent the international court from bringing those responsible for these crimes under
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international law to justice. The Security Council has never sought to prevent the International
Court of Justice or national courts from hearing cases involving situations which it was
considering under its Chapter VII powers to address threats to or breaches of international
peace and security. Any delaysin an investigation would let memories of witnesses fade and
facilitate the destruction of evidence and intimidation of witnesses.

11. Toensurethat justiceisdone, the court must develop effective victim and
witness protection programs, involving the assistance of all states parties, without
prejudicing therights of suspects and the accused. The court, in close cooperation with
states, must be able to take certain security measuresto protect witnesses and victims and their
families from reprisals. Such measures must not prejudice the rights of suspects and accused.

12. The court must have the power to award victims and their families
reparations, including restitution, compensation and rehabilitation. Asrecognizedina
wide variety of internationa instruments, including the UN Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, victims of grave human rights violations and
their families have the right to reparations, including restitution, compensation and rehabilitation.
The court itself should have the power to award such reparations sinceit is unlikely that national
courts, which were unable or unwilling to bring the person responsible to justice, will be able or
willing to award reparations or to enforce the award.

13. The statute must ensure suspects and accused the right to a fair trial in
accordance with the highest international standards at all stages of the proceedings.
If the court is to be effective, particularly in the situations in which these crimes occur, justice
must not only be done, but be seen to be done. Therefore, the court must be scrupulous in its
respect for the highest possible international standards for fair trial. These standards include
those found in Articles 9, 10 and 11 of the Universal Declaration of Human Rights; Articles 9,
14 and 15 of the Internationa Covenant on Civil and Political Rights; the UN Standard Minimum
Rules for the Treatment of Prisoners; the UN Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment; Articles 7 and 15 of the UN Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; the UN
Basic Principles on the Independence of the Judiciary; the UN Basic Principles on the Role of
Lawyers,; and the UN Guidelines on the Role of Prosecutors.

14. All states parties, including their courts and officials, must provide full
cooper ation without delay to the court at all stages of the proceedings. Likethetwo ad
hoc Yugodavia and Rwanda Tribunas, the court will be largely dependent upon state
cooperation, whether thisinvolves voluntary measures such ason-site visitsand interviews with
witnesses, or compulsory process to search premises, compel testimony and production of
documentsor to arrest and transfer persons. Therefore, all states parties must provide the court
the same cooperation and compliance that their executive authorities provide their national
courts. To ensure that the court is not frustrated before it can begin, full cooperation must be
providedin the period before the court determineswhether it hasjurisdiction and should exercise
it. States may not refuse to comply with court orders or requests to provide information or to
transfer persons to the court on any of the traditional grounds for refusal in state-to-state
cooperation. The court must have the power to determine whether a state has fully complied
with court orders and requests and it must determine whether a state or individual may be
excused from complying with an order or request.

15. The court should be financed by the regular UN budget, supplemented,
under appropriate safeguardsfor itsindependence, by the peace-keeping budget and
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by a voluntary trust fund. The experience of the two ad hoc Yugodavia and Rwanda
Tribunds demonstrates that an international court must receive stable and adequate financial,
human and technical resources to ensure its effective functioning. The independence of the
court should not be affected by the method of itsfinancing. Despite current difficulties, the best
method over the long-term for providing regular and secure financing is through the regular UN
budget, supplemented by the peace-keeping budget and a voluntary trust fund, provided that
there are adequate safeguards for the court’ sindependence. The court should not be financed
by gtates parties or by complaining states, asthiswould discourage ratifications, cripplethe court
initsearly yearsif afew wedlthy states did not ratify the statute, be unreliable over the long-
term and lead to domination by wedlthy states.

16. There should be no reservationsto the statute. The statute must expresdy
prohibit all reservations. Permitting reservations would defeat the object and purpose of the
statute - to bring to justice those responsible for the worst crimes in the world - by alowing
states parties to redefine crimes, to add defences not consistent with international law or avoid
obligations to cooperate with the court. It would aso lead to an unworkable system in which
each state would have undertaken adifferent set of obligations, instead of common international
commitments.
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THE INTERNATIONAL CRIMINAL COURT
Making the right choices - Part V
Recommendations to the diplomatic conference

INTRODUCTION

“The Special Rapporteur believesthat the following measures could be taken to combat
the problem of impunity. . .. establishment of a permanent international criminal court,
with universal jurisdiction over massviolationsof human rightsand humanitarian law;
such an international criminal court would have to be bestowed with an adequate
mandate and sufficient means to enable it to conduct thorough investigations and
enforce the implementation of itsdecisions. .. ."

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions,
Mr. Bacre Waly Ndiaye, submitted pursuant to Commission on Human Rights
Resolution 1997/61, UN Doc. E/CN.4/1998/68, 23 December 1997

This is the fifth in a series of position papers which Amnesty International has published in
support of the establishment of a just, fair and effective permanent international crimina court
(court). Copiesof al five of these easy-to-use manuals are being provided to decision-makers
involved in the drafting of a statute for the court, including all delegates to the five-week
diplomatic conference in Rome which opens on 15 June 1998 to adopt the statute. Thefirst four
papersin this series addressed topics scheduled to be considered at the four sessionsin 1997 and
1998 of the United Nations (UN) Preparatory Committee on the Establishment of an
International Criminal Court (Preparatory Committee).

The scope and purpose of Part V. This paper isdesigned to be read together with the
210-page consolidated text of 116 articles, UN Doc. A/CONFE183/2/Add.1, 14 April 1998,
which is available on the NGO Coadlition for an International Criminal Court Web Site:
<http://www.igc.apc.org/icc>, and which is too long to include as an annex. Nevertheless,
sufficient information about the relevant provisions in the consolidated text is provided so that
much of the paper should be understandable even without the full consolidated text. When the
wording in the consolidated text is unbracketed, it represents a consensus achieved during the
course of 15 weeks of negotiations by the Preparatory Committee and, generdly, it will be very
difficult to have it changed during the diplomatic conference. Similarly, when a crime or a
provision has been omitted from the consolidated text entirely, it isunlikely that it could be added
to the text during the diplomatic conference. As a genera rule, this paper concentrates on
making recommendations of matters of greatest concern to Amnesty International, based on the
choices in the consolidated text, although where the choices are compl etely unacceptable under
international law or standards or the omissions would seriously interfere with the effectiveness
or fairness of the court, aternatives are recommended, either for the statute or a separate
instrument elaborated after the adoption of the statute by the preparatory commission or the
court.

For reasons of space, the scope of Part V is largely limited to recommendations for
retaining or amending the consolidated text, rather than analysis. However, the sections in
Parts | - IV where the legal argument in support of these recommendations are located are
cited:

Amnesty International May 1998 Al Index: IOR 40/10/98



2 The international criminal court: Making the right choices - Part V

The international criminal court: Making the right choices - Part I: Defining the
crimes and permissible defences and initiating a prosecution (Al Index: IOR
40/01/97);

The international criminal court: Making the right choices - Part Il: Organizing
the court and guaranteeing a fair trial (Al Index: IOR 40/11/97);

The international criminal court: Making the right choices - Part |11: Ensuring
effective state cooperation (Al Index: IOR 40/13/97); and

Theinternational criminal court: Making the right choices- Part IV: Establishing
and financing the court and final clauses (Al Index: IOR 40/04/98).

As demonstrated in Parts I-1V, the recommendations are based firmly on a solid foundation of
exiging international law and standards. In a few cases, where the recommendations may
involve to some extent the progressive development of substantive or procedura law, they are
based on widdy, if not universaly, accepted international standards. With respect to some
paragraphs, Amnesty International smply describes the relevant legal sources to assist the
reader, without making any recommendations.

Whatis at stake at the diplomatic conference. There has been dramatic progressin
the past four years since the Internationa Law Commission completed the work it started half
acentury ago, and there is now asubstantial majority of statesfrom all parts of the world which
agree that certain benchmarks must be satisfied if the statute is to establish a just, fair and
effective court which will stand the test of time. Nevertheless, dangers lie ahead. Many
governments are under pressureto adopt any statute, just so that they can say that the diplomatic
conference was a success. Others are ready to compromise on guestions of fundamental
principle, just so they can persuade afew powerful states - which may not ratify the statute for
decades - to sign amost any statute, no matter how wesak the court would be. Such a result
would be worse than no court at al. As Justice Louise Arbour, the Prosecutor of the
International Criminal Tibunds for the former Yugodavia and Rwanda (Yugodavia and
Rwanda Tribunals) declared at the Preparatory Committee on 8 December 1997, the court

“should be strong and well equipped to operate as the authoritative mechanism through
which an individual may be deprived of his or her liberty. Should it be a weak and
powerless indtitution, not only will it lack legitimacy, but it will betray the very human
rights ideals which will have inspired its creation. In such a case, regardless of the
number of ratifications, the Court may be considered aretrograde development asit will
not only fail to dispense fair justice, but it may exacerbate the sense of legitimate
grievance of the disenfranchised.

In short, I am not persuaded that a weak permanent Court is better than no
Court at al.”

Therefore, Amnesty Internationa is asking al governmentsto pledge to support the 16

fundamental principles for a just, fair and effective international criminal court
reproduced at the beginning of this paper, which form the foundation of al itsrecommendations,
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and to ensure that there is no compromise whatsoever on these principles under any
circumstances.

Some of the many ways some governments are seeking to weaken the court. The
number of proposals which some governments are making which would seriously weaken the
court are too numerous to list completely here. Nevertheless, Amnesty International is
particularly concerned about the following 10 proposals which would make the court an
ineffective complement to national courts which are unable or unwilling to bring to justice those
responsible for the worst crimes in the world:

TEN WAYSTO WRECK THE COURT

1. Permit the Security Council - or even only one permanent member - to prevent or
delay - perhaps indefinitely - an investigation or prosecution of genocide, other crimes against
humanity or war crimes when the situation where these crimes are taking place is being
considered by the Security Council as athreat to or breach of international peace and security
or as a case of aggression.

2. Prevent the prosecutor from investigating or prosecuting cases of genocide, other
crimes against humanity or war crimes, based on information from victims or other reliable
sources, even after a judicial determination that the court had jurisdiction and the case was
admissible, unlessthe Security Council had referred the situation to the court or astate had made
acomplaint.

3. Permit states parties to the statute to decide themselves case by case after ratifying
the dtatute to decide whether to consent to the court’s jurisdiction.

4. Permit states partiesto the statute to refuse to cooperate with the court in transferring
suspects or accused to the court or providing information to the court if such cooperation would
be contrary to national law or nationa interest.

5. Make the court’s jurisdiction more limited than the universal jurisdiction over
genocide, other crimes against humanity and war crimes which states parties now have over
these crimes, by requiring that the state which has custody of the suspect or accused (custodial
state), the state on whose territory the crime occurred (territorial state), the state of the suspect
or accused’ s nationality, the state of the victim's nationdity, the state seeking to extradite the
suspect or accused and any other interested state to consent before the court can even start an
investigation of one of these crimes.

6. Narrowly define the scope of genocide, other crimes against humanity or war crimes
or impose very high thresholds not found in international law before the court could investigate
these crimes.

7. Introduce defences to these crimes which are prohibited by internationa law, such

as superior orders or duress, or weaken principles of crimina responsibility, such as superior
respongbility.
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8. Permit states to prevent an investigation or prosecution of genocide, other crimes
against humanity or war crimes by establishing anational truth commission as a substitute or by
granting an national amnesty for these crimes under internationa law.

9. Introduce statutes of limitations for these crimes which would mean that the
international community could not investigate or prosecute persons who have successfully
evaded justice for a prolonged period of time.

10. Permit reservationsto the statute, thus allowing statesto pick and choose whichever
parts of the statute they wish to implement and undermining the entire structure of the court.

PREAMBLE OF THE STATUTE

The Preamble, which is an integra part of the statute, must state the reasons which motivated
the international community to establish a permanent internationa criminal court, the purposes
the court is to fulfil and the principles which should guide the court in fulfilling its purposes. It
should do so in away which inspiresinternational support for the court and gives hopeto victims
and their families that the court will play a decisive role in securing internationa justice in al
parts of the world in the same way that the Preamble of the UN Charter gave hope to millions
that the new organization would “ save succeeding generations from the scourge of war”, which
twiceintheir lifetime had “ brought untold sorrow to mankind”, and hasinspired internationa civil
servants from all parts of the globe to dedicate themselves to fulfilling the purposes of the UN.
The Preamble of the statute of the permanent international criminal court must, therefore,

recognize that in the half century since the trials before the International Military
Tribunals at Nuremberg and Tokyo millions of men, women and children have been
victims of genocide, other crimes againgt humanity and war crimes,

acknowledge that theinternational system of justice, which hasrelied amost exclusively
on national investigations and prosecutions, haslargely failed to bring those responsible
for these millions of crimesto justice;

further recognize that the experience of the two ad hoc tribunals for the former
Yugodavia and Rwanda demonstrates that international criminal courts can be an
effective complement to nationa crimind justice systems when they are unable or
unwilling to  bring those responsible for these grave crimes under international law to
justice and can serve as an inspiration and model to states to fulfil their responsibilities;

decide that apermanent international criminal court isnecessary to complement national
jurisdictions when they are unable or unwilling to fulfil their duty to bring those
responsible for these grave crimes to justice;

determine that a permanent international criminal court is necessary to ensure that
victims and their families obtain justice, including full and fair reparations for their
injuries and their sorrows; and

determine further that the permanent international criminal court must be independent,
must be effective and must ensure that trials satisfy the highest international standards

Al Index: IOR 40/10/98 Amnesty International May 1998



The international criminal court: Making the right choices - Part V 5

of fairness, so that justice can become a solid foundation for lasting reconciliation and
peace.

The current Preamble fails to satisfy these requirements.
PART 1. ESTABLISHMENT OF THE COURT
Article1 - The Court [Zutphen 1; ILC 1]

The permanent international criminal court should be set up initially by a multilateral
treaty. Assoon as practicable after establishment, the UN Charter should be amended to
make the court a principal judicial organ of the UN. See Part I, |.A.1. Article 1, which
is unbracketed, declares that an international criminal court is established “which shall have the
power to bring personsto justice for the most serious crimes of internationa concern, and which
shdl be complementary to national crimind jurisdictions’ and states that “[i]ts jurisdiction and
functioning shal be governed by the provisions of this Statute.” This article spells out certain
essential aspects of the court, including the court’s power to bring persons to justice, thus
excluding state crimind responsbility; the limitation of jurisdiction to “the most serious crimes
of international concern”; the complementary nature of the court’s jurisdiction, thus implicitly
recognizing that states have the primary duty to bring personsto justice for such crimes; and that
its jurisdiction and functioning are governed by the statute. It should be retained unchanged.
Making the court a principa organ of the UN should be a priority for any review of the statute
pursuant to Article 111. See Part I, | .A.2.

Article 2 - Therelationship of the court with the United Nations [Zutphen 2; ILC 2]

The court should be closely linked to the UN, but the statute, the rules and any agreement
with the UN should preserve the court’s independence. See Part |, |.B. Article 2, which
is unbracketed, requires that the court should be brought into a relationship agreement with the
UN and implicitly protects its independence from the UN by requiring that the agreement be
approved by the states parties and concluded by the president on behalf of the court. It should
be kept unchanged.

Article 3 - Seat of the court [Zutphen 3; ILC 3]

The court should have the flexibility to conduct trialsin places other than the seat of the
court, subject to effective safeguardsfor theaccused. Article 3, providing for the seat of the
court (to be decided by the diplomatic conference), does not expresdy authorize the court to
conduct trials away from the seat, but the third paragraph authorizes the court to “exercise its
powers and functions on the territory of any State Party and, by specia agreement, on the
territory of any other State”, which would encompass this power, and the power to hold trids
away from the seat is authorized in Article 62. Paragraph 2 authorizes the president, with the
approval of the states parties, to enter into an agreement with the host state. Article 3, which
is unbracketed, should be incorporated into the statute without change.

Article4 - Satus and legal capacity [Zutphen 4; ILC 4]
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Article 4 (1), whichisunbracketed, statesthat the court *isapermanent ingtitution open to states
partiesin accordance with this Statute” and that “[i]t shall act when required to consider a case
submitted to it”. The second sentence could be considered somewhat misleading in that it
suggests that the court would not have a continuous existence and would not function between
the periods when it was actively addressing a case submitted to it. Sincetherest of the statute
is likely to make clear that one or more of the organs of the court will function at other times
(purchasing buildings and supplies, hiring staff, drafting rules, entering into agreements with
states, etc.), and that it islikely to act based upon referrals of situations by the Security Council
or states and the submission of information by other sources, this wording may be acceptable.
Article 4 (2), which also is unbracketed, provides that “[t]he Court shall have legd persondity
and such legal capacity as may be necessary for the exercise of its functions and the fulfilment
of its purposes.” This essentia paragraph should be kept unchanged.

PART 2. JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW
Article 5 - Crimeswithin the jurisdiction of the Court [Zutphen 5; ILC 20]
Genocide

The crime of genocide should be within the jurisdiction of the permanent international
criminal court. See Part |, I11. The statute should incorporate without any change the
definition of genacide in the Genocide Convention. Each of the acts prohibited in Article 11
should be included without change in the definition of genocide in the statute to avoid weakening
the definition, delaying adoption of the statute and raising questions concerning the meaning of
changed or added provisions. Article !l defines genocide for purposes of that treaty asfollows:

“In the present Convention, genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racid or religious group, as
such:

(@ Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Ddiberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.”

The unbracketed definition in Article 5 (Crime of genocide) of the consolidated text
reproduces the definition in the Genocide Convention exactly and should be retained unchanged.
Several attempts to restrict this definition must be regjected. There is no requirement that
genocide be part of a state policy or plan. There is no requirement that the am be the total
destruction of the group: “it suffices if the purpose is to eliminate portions of the population
marked by specific racia, religious, national or ethnic features’. Moreover, there is no
requirement in the term, “in part”, that the aim must be the destruction of the whole of agroup
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in aparticular geographic region or that the aim must be the destruction of asubstantial part of
the group. It would also be incorrect to require that the accused have intended to destroy a
substantial part of the entire group or even a substantial part of the group in a particular
geographic region or town; it is sufficient to impose crimina responsibility for genocide if the
accused aimed to destroy alarge number of the group in a particular community. Of course,
there is no requirement that the accused was able to destroy alarge number of the group in the
community aslong asthiswasthe aim. Footnote 1 in the consolidated text should be deleted or
amended accordingly and moved to the separate instrument concerning the elements of the
crimes. There should be no requirement, as one state has urged, to demonstrate that “serious

. mental harm” to members of the group targeted for destruction must meet a high threshold
unwarranted by the intent of the drafters. Footnote 3, which would permit a defence to acts of
genocide based on the ability to cure the mental harm years or decades later, should be del eted
and the question of the definition of mental harm should be |€ft to a separate instrument.

Each of the four groups which are protected by the Genocide Convention, national,
racid, ethnical and rdligious, should be included in the definition of genocide in the statute. The
term, “ethnical”, should be retained; it is aterm of art inserted to extend the protection of the
Convention to alinguistic group and a group where race was not “the dominating characteristic,
whichmight rather be defined by the whole of itstraditionsand itscultural heritage”. It certainly
includes tribal groups. Many of the acts which constitute genocide under the Convention if
committed againgt individuas who are members of socid or politica groups would congtitute
crimes againgt humanity if committed on a systematic or widespread basis. Indeed, persecution
of members of political groupsis acrime against humanity.

Another important aspect of the crime of genocide, a crime against humanity, is that it
may be committed in time of peace or war. The omission of an express statement to this effect
in the consolidated text must be taken to indicate that the drafters thought that it was
unnecessary to reproduce Article | of the Genocide Convention, which so provides, here.

The Genocide Convention provides that the following acts are punishable:

“(a) Genocide;

(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;

(e) Complicity in genocide.”

As Footnote 4 to the bracketed part of Article 5 (Crime of genocide) listing these acts
makes clear, the brackets are primarily because of doubts about the placement of thisprovision.
Each of these acts should be punishable under the statute. If the provision is moved to Part 3
on generd principles of crimina law, then these concepts, to the extent that they apply to
genocide, should not be weakened.

War crimes
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The jurisdiction of the court should include serious violations of humanitarian law in both
international and non-international armed conflict. See Part I, V. Serious violations of
humanitarian law in international armed conflict include grave breaches of the Geneva
Conventions and Additional Protocol |, which are now recognized as war crimes; denias of
fundamental guarantees included in Additiona Protocol I; the 1907 Hague Convention 1V,
together with its Regulations,; and customary law. Inaddition, inthelight of recent developments
in international law and the changing nature of warfare, certain acts which are criminal in
international armed conflict aso crimesin non-international armed conflict should be within the
jurisdiction of the international criminal court. There should be no threshold for war crimes (see
discussion of the proposed thresholds at the end of Article 5 (War crimes) below). This paper
concentrates on the provisions which are of most direct concern to Amnesty International,
dthough the organization supports the broadest possible jurisdiction over violations of
humanitarian law appropriate for internationa crimina responsibility.

Mental elementsof war crimes. To avoid delay in the adoption of the statute, the
elements of war crimes should be left to a separate instrument to be drafted by the
preparatory commission or court, subject to approval by states parties, and drawing from
different national legal systems, as appropriate. However, when the mental element of a
crime is expressly incorporated into the text of the statute, the terms should be consistent with
the terms used in humanitarian law to ensure that all the prohibited acts are included within the
court’s jurisdiction and to avoid an entirely new jurisprudence evolving with meanings at
complete odds with the intent of the drafters of humanitarian law treaties (see discussion of
Articles 23 and 29 below). Article 5 of the consolidated text occasionally includes more
restrictive mental elements in the crimeslisted than required by humanitarian law. For example,
a number of the options use the restrictive term, intentionally, rather than the more inclusive
term, wilfully, which encompasses the concepts both of intent and recklessness, but excludes
ordinary negligence. The ICRC Commentary to Article 85 of Protocol | (para. 3474) defines
wilfully asfollows:

“The accused must have acted conscioudly and with intent, i.e. with hismind on the act
and its consequences, and willing them (‘crimina intent’ or ‘malice aforethought’); this
encompasses the concepts of ‘wrongful intent’ or ‘recklessness, viz. The attitude of
an agent who, without being certain of a particular result, accepts the possibility of it
happening; on the other hand, ordinary negligence or lack of foresight is not covered,
i.e., when a man acts without having his mind on the act or its consequences (although
failing to take the necessary precautions, particularly failing to seek preciseinformation,
constitutes culpable negligence punishable at least by disciplinary sanctions)|.]”
(footnotes omitted)

1. International armed conflicts
A. Grave breaches of the Geneva Conventions. The court should havejurisdiction over
grave breaches of the four Geneva Conventions, applicable in international armed

conflict. Article 5.A of the draft statute gives the court such jurisdiction. See Part |, V.A.1.

B. Other serious violations of the laws and customs applicablein international armed
conflict. The court should havejurisdiction over grave breaches of Protocol I, which are
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now recognized as war crimes, denials of fundamental guarantees included in Protocol
|, the 1907 Hague Convention IV, together with its Regulations, and customary law
applicable to international armed conflicts. See Part |, V.A.2. The consolidated text
includes many of these violations, but a number of the options serioudly limit the scope of the
court’ s jurisdiction over particular violations.

(a) Attackson civilians. The court’sjurisdiction should include violations of the
prohibition under humanitarian law of attackson civiliansin international armed conflict,

which are defined as a grave breach of Protocol | in Article 85 (3) (a) of that instrument.
That provision states that

“the following acts shal be regarded as grave breaches of this Protocol, when
committed wilfully, in violation of the relevant provisions of this Protocol, and causing
death or seriousinjury to body or hedth:

(8 making the civilian population or individua civilians the object of attack].]”

Option 1 issimilar to Article 85 (3) (a) of Protocal I, but fals short in two respects. It requires
that the accused have acted intentionally rather than wilfully.  As stated above, the term
wilfully is broader than intentionally as it includes recklessly. The mental element required
should be the same as in Protocol | and Geneva Conventionsto ensurethat all of the same acts
are covered. Option 1 also fails to incorporate the reference to other provisions of Protocal |
which clarify the scope of this prohibition. The cross reference to other provisions should be
includedin the separate instrument defining the elements of the crimes. The limitation to attacks
againgt the civilian population “as such” is based on Article 13 (2) of Protocol Il and the
requirement that the attacks on individua civilians be on those “not taking direct part in
hodtilities’ is based on Article 13 (3) of Protocol Il and common Article 3 of the Geneva
Conventions. Option 2 (no provision) is unacceptable and should be del eted.

(abis) Attackson civilian objects. The court should havejurisdiction over attacks
on or reprisals against civilian objects in international armed conflict, as recognized in
Article 52 (1) of Protocol I. That article provides: “Civilian objects shdl not be the object of
attack or of reprisas. Civilian objectsareal objectswhich are not military objectives as defined
in paragraph 2.” Option 1 and the definition of the elements of crimes to be elaborated by the
preparatory commission should be consistent with internationa humanitarian law, including the
definitions of civilian objects and military objectives, and with most of the other provisions in
Article 5 of the consolidated text, which do not identify the mental element required. Option 2
(no provision) is unacceptable and should be deleted.

The acts prohibited by Option 1 of Article 5.B (a bis) of the consolidated text appear

also to be covered by Option 2 of Article 5.B (b) and, therefore, Option 1 could, perhaps, be
deleted if Option 2 isincluded.

(b) Attacks which may cause incidental loss of life or injury to civilians or
damage to civilian objects. The court should have jurisdiction over attacks during
international armed conflicts which may be expected to cause incidental loss of civilian
life, injury to civilians, damage to civilian objects, or a combination thereof, which would
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be excessive in relation to the concrete and direct military advantage anticipated, which
are a grave breach of Protocol |. Article 85 (3) (b) of that instrument provides:

“the following acts shall be regarded as grave breaches of this Protocol, when
committed wilfully, in violation of the relevant provisions of this Protocol, and causing
death or seriousinjury to body or hedth:

(b) launching an indiscriminate attack affecting the civilian population or civilian objects
in the knowledge that such attack will cause excessive loss of life, injury to civiliansor
damage to civilian objects, as defined in Article 57, paragraph 2 (a) (iii)[.]”

Article 57 (2) (@) (iii) of Protocol | provides.
“With respect to attacks, the following precautions shall be taken:
(a) those who plan or decide upon an attack shall:

(i) refrain from deciding to launch any attack which may be expected to cause
incidenta loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated[.]”

Option 2 incorporates the prohibitions in both Article 85 (3) (b) and Article 57 (2) () (iii) of
Protocol |, but falls short in three respects. First, it requires that the accused have acted
intentionally rather than wilfully. As stated above, the term wilfully is broader than
intentionally asit includes recklessly. The mental element required should be the same asin
the Protocol and Geneva Conventions to ensure the same acts are covered. Second, Option 1
alsofailstoincorporate the reference to other provisions of the Protocol which clarify the scope
of this prohibition. The cross reference to other provisions should be included in the separate
instrument defining the elements of the crimes. Third, Option 2 aso omits the word,
indiscriminate. If the omission of thisword means that all attacks which are likely to cause
the prohibited effects are covered, then Option 2 will provide greeter protection than in Article
85 (3) (b), but if only indiscriminate attacks are intended to be covered, then the separate
instruments containing the elements of the crimes should include the explanation of the term
found in Article 51 of Protocol I. Article 51 (4) of Protocol | prohibitsindiscriminate attacks.
Such attacks are:

“(8&) those which are not directed at a specific military objective;

(b) those which employ a method or means of combat which cannot be directed at a
specific military objective; or

(¢) those which employ a method or means of combat the effects of which cannot be
limited as required by this Protocol;

and consequently, in each such case, are of a nature to strike military objectives and
civilians or civilian objects without distinction.”
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Article 51 (5) of Protocol | includes examples of prohibited indiscriminate attacks. Option 1,
which would exclude attacks “judtified by military necessity”, without balancing the effects
against the “concrete and direct overall military advantage anticipated”, as required by Article
85 (3) (b), would exclude many acts which grave breaches of Protocol | and it should be
deleted. Option 3, which would include all indiscriminate attacks which would be known to
cause the prohibited effects, isbroader than Article 85 (3) (b), but it is doubtful whether thisgain
would offset the exclusion of reckless attacks, and it also should be deleted. Option 4 (no
provision) is unacceptable and should be deleted.

(b bis) Attackson wor ksor installationscontaining danger ousfor ces. The court
should have jurisdiction over attacks during international armed conflicts on works or
installations containing dangerousforces, which aredefined asa grave breach of Protocol
| in Article 85 (3) (c) of that instrument. That provision states that

“the following acts shall be regarded as grave breaches of this Protocol, when
committed wilfully, in violation of the relevant provisions of this Protocol, and causing
death or seriousinjury to body or hedth:

(¢) launching an attack against works or ingtd lations containing dangerous forcesin the
knowledge that such attack will cause excessivelossof life, injury to civiliansor damage
to civilian objects, as defined in Article 57, paragraph 2 (a) (iii)[.]”

Artidle 57 (2) () (iii) provides that the following precautions shall be taken with respect to
attacks

“(8) those who plan or decide upon an attack shdl:

(i) refrain from deciding to launch any attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated[.]”

Option 1 incorporates the essence of Article 85 (3) (c) of Protocol I, but fals short in two
respects. Firgt, it requiresthat the accused have acted intentionally rather than wilfully. The
mental element required should be the same as in the Protocol and Geneva Conventions to
ensure that all the same acts are covered. Second, Option 1 also fails to incorporate the
reference to other provisions of the Protocol which clarify the scope of this prohibition. The
cross reference to other provisions should be included in the separate instrument defining the
elements of the crimes. Option 2 (no provision) is unacceptable and should be del eted.

(c) Attacks on undefended places. The court should have jurisdiction over
attacks during international armed conflicts on all undefended places protected by
humanitarian law. Option 1 gives the court jurisdiction over attacks or bombardments
prohibited by Article 25 of the Hague Regul ations of Hague Convention IV of 1907 (“ The attack
or bombardment, by whatever means, of towns, villages, dwellings, or buildings which are
undefended is prohibited.”) and Article 1 of the 1907 Hague Convention Respecting
Bombardment by Naval Forcesin Time of War, which contains asimilar prohibition. Option 2
gives the court jurisdiction over attacks prohibited by Articles 59 (1) (which reiterates the

Amnesty International May 1998 Al Index: IOR 40/10/98



12 The international criminal court: Making the right choices - Part V

prohibition of Article 25 of the Hague Regulations) and 60 (which protects zones demilitarized
by agreement) of Protocol I. Although Option 1 probably is broad enough to include most of
what is covered in Option 2, it should be possible to combine the two options for maximum
protection.

(d) Killing or wounding combatants who have surrendered. The court should
have jurisdiction over the killing or wounding of combatants during international armed
conflictswho have become hors de combat, which are prohibited asa matter of customary
law and which could amount to extrajudicial executionsor to torture. Article 23 (c) of the
Hague Regulations providesthat “it is especialy forbidden - . . . (c) to kill or wound an enemy
who, having laid down his arms, or having no longer means of defence, has surrendered at
discretion[.]” Smilaly, Article 4 of the Third Geneva Convention provides that persons
protected by that convention will be treated humanely when they “havefalen into the power of
the enemy”. Toavoid any possible gap in protection between the moment acombatant becomes
hors de combat and falls into the power of the enemy, Article 41 of Protocol | was adopted.
It provides that “[a] person who is recognized or who, in the circumstances, should be
recognized to be hors de combat shal not be made the object of attack[,]” and lists a number
of factors which can be taken into account in determining whether a person ishors de combat.
Article 5.B (d), which iswithout brackets, should be retained, athough it would have been better
to have adopted the approach in Article 41 of Protocol | to clarify that there was no possible gap
in protection.

(e) Improper use of flags, insignia, uniforms or emblems of Geneva
Conventions. Article 23 (f) of the Hague Regulations providesthat “it is especialy forbidden:
... (f) To make improper use of aflag of truce, of the nationa flag or of the military insignia
and uniform of the enemy, aswell asthe distinctive badges of the Geneva Convention”. Article
85 (3) (f) of Protocol I defines some of these acts as a grave breach when they are committed
in violation of the relevant provisions of the protocol and result in desth or serious injury: “the
perfidious use, in violation of Article 37, of the distinctive emblem of thered cross, red crescent
or red lion and sun or of other protective signs recognized by the Conventions or this Protocol”.
Article 37 (1) of Protocol | covers, in more detail, the other prohibitions of perfidy in Article 23
() of the Hague Regulations and expands protection to cover perfidious use of emblems of the
UN or neutrals. Article 5.B () of the consolidated text gives the court jurisdiction over those
responsible for “making improper use of the flag of truce, of the flag or of the military indgnia
and uniform of the enemy or of the United Nations, aswell as of the distinctive emblems of the
Geneva Conventions, resulting in death or serious persona injury”. This article appears to
include mogt of the acts prohibited by Article 23 (f) of the Hague Regulations and Articles 37
and 85 (3) (f) of Protocol I, but it would appear to exclude those expressly protected only by the
emblems of Protocol I.

(f) Transfers of population and deportation. The court should have jurisdiction
over transfersof local population and deportations during international armed conflicts
of persons protected by the Geneva Conventions and Protocol | which are prohibited by
international law. Article 45 of the Fourth Geneva Convention provides in part: “Protected
persons shall not be transferred to a Power which is not a party to the Convention. . . . In no
circumstances shall a protected person be transferred to a country where he or she may have
reason to fear persecution for hisor her political opinions or religious beliefs.” Article 49 of the
Fourth Geneva Convention provides in part: “Individua or mass forcible transfers, as well as
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deportations of protected persons from occupied territory to the territory of the Occupying
Power or to that of any other country, occupied or not, are prohibited, regardiess of their
motive.” Article 147 of the Fourth Geneva Convention providesthat the “unlawful deportation
or transfer . . . of a protected person” (referring to Articles 45 and 49 of that convention) is a
grave breach of that convention. Article 85 (4) (a) of Protocol | expands the scope of this grave
breachto include transfers by the occupier of parts of its own population into occupied territory,
when committed wilfully and in violation of the Geneva Conventions or Protocol .

Option 2, which gives the court jurisdiction over those responsible for “the transfer by
the Occupying Power of parts of its own civilian population into the territory it occupies, or the
deportation or transfer of al or parts of the population of the occupied territory within or outside
this territory”, appears to cover al the acts prohibited by Articles 49 and 147 of the Fourth
Geneva Convention and should be retained unchanged. Option 1 addresses only the transfer by
the occupier of its own population into the occupied territory and, therefore, is unacceptable.
Option 3 is the same as Option 2, except that it replaces the wording of Article 85 (4) (a) of
Protocol 1 with a prohibition of “the establishment of settlers in an occupied territory and
changes to the demographic composition of an occupied territory”. Option 4 (no provision) is
unacceptable and should be deleted.

(g) Attackson cultural buildingsand medical facilities. As a way to increasethe
protection of civilians, the court should have jurisdiction over attacks on certain cultural
buildings and medical facilities during international armed conflicts. Article 27 of the
Hague Regulations provides in part: “In sieges and bombardments all necessary steps must be
taken to spare, as far as possible, buildings dedicated to religion, art, science, or charitable
purposes, historic monuments, hospitals, and places where the sick and wounded are collected,
provided they are not being used at the time for military purposes.” Article 5 of the Hague
Convention of 18 October 1907 Concerning Bombardment by Naval Forces in Time of War
(Hague Convention No. 9) containsan aimost identical list. Article 56 of the Hague Regulations
protects educational indtitutions from seizure, destruction or wilful damage. Article 85 (4) (d)
of Protocol | supplementsthese prohibitionswith respect to certain cultura buildingswhich have
received specia protection by specia arrangement.

Articles 19 to 23 and 35 to 44 of the First Geneva Convention set forth detailed rules
concerning the protection of hospital ships, hospitals, hospital zones and other medicd facilities;
Articles 12 to 45 of the Second Geneva Convention provides similar, but more detailed protection
of various medical facilities; and Articles 14 to 22 of the Fourth Geneva Convention have rules
concerning the protection of various medical facilities. Articles 12 to 31 of Protocol | protect
medical vehicles, hospital ships and coastal rescue craft, other medical ships and craft and
medical aircraft.

Option 1 of Article 5.B (g) of the consolidated text appears to protect all of the places
protected by Article 27 of the Hague Regulations, Article 5 of Hague Convention No. 9, and the
relevant articles of the Geneva Conventions and Protocol I. Option 2, whichisidentical, except
that it provides greater protection than Option 1 by adding buildings dedicated to education, is
preferable.

(h) Physical mutilation and unjustified medical or scientific experiments. The
court should have jurisdiction over physical mutilation and unjustified medical
experiments during international armed conflict. Article 11 of Protocol | providesdetailed
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rules prohibiting suchtreatment. Article 5.B (h) of the consolidated text, which is unbracketed,
givesthe court jurisdiction over anyone responsiblefor “ subjecting personswho arein the power
of an adverse Party to physicad mutilation or to medicd or scientific experiments of any kind
which are neither justified by the medical, denta or hospita treatment of the person concerned
nor carried out in hisinterest, and which cause death to or seriously endanger the health of such
person or persons’. Although it is much shorter and general than Article 11 of Protocol I, it
appears to cover al the prohibited acts and should be retained unchanged.

(i) Killing or treacherously wounding individuals belonging to the adversary.
The court should havejurisdiction over those who kill or treacherously wound individuals
who belong to the adversary. Article 23 (b) of the Hague Regulations provides that “it is
especidly forbidden: . . . (b) To kill or wound treacheroudy individuas belonging to the hostile
nation or army”. Avrticle 5.B (i) of the consolidated text, which is unbracketed, adequately
coversthisprohibition, whichin certain circumstances could amount to an extrgjudicia execution
or torture, by giving the court jurisdiction over those responsble for “killing or wounding
treacheroudly individuas belonging to the hogtile nation or army”, and it should be kept
unchanged.

() Declaring that no quarter will be given. The court should have jurisdiction
over persons who declare that no quarter shall be given. Article 23 (d) of the Hague
Regulations provides that “it is especiadly forbidden - . . . (d) To declare that no quarter will be
given[.]” Article 40 of Protocol 1, which confirms this rule of customary law, states. “It is
prohibited to order that there shall be no survivors, to threaten an adversary therewith or to
conduct hogtilitieson thisbasis.” Article 5.B (j) of the consolidated text, which is unbracketed,
contains amost identica wording to Article 23 (d) of the Hague Regulations and should be
retained, athough it might have been better to use the contemporary language of Article 40 of
Protocol I.

(k) Unjustified destruction or seizur e of enemy property. The court should have
jurisdiction over the unjustified destruction of a house or other dwelling and its contents.
Article 23 (g) of the Hague Regulations provides that “it is especialy forbidden: . . . (g) To
destroy or seize the enemy’s property, unless such destruction or seizure be imperatively
demanded by the necessities of war”. Article 5.B (j) of the consolidated draft text, which is
unbracketed, adequately coversthese acts by giving the court jurisdiction over those responsible
for “destroying or seizing the enemy’s property unless such destruction or seizure be
imperatively demanded by the necessities of war”, and it should be retained without change.

() Abolishing or suspending legal rightsof nationalsof theadver sary. Thecourt
should have jurisdiction over the suspension of the rights of nationals of the adversary.
Article 23 (h) of the Hague Regulations provides that “it is especialy forbidden: . . . (h) To
declare abolished, suspended, or inadmissible in a court of law the rights and actions of the
nationals of the hogtile party”. Article 5.B.(l) of the consolidated text, which is unbracketed,
adequately coversthese actsby giving the court jurisdiction over those responsiblefor “declaring
abolished, suspended or inadmissible in a court of law the rights and actions of the nationals of
the hostile party”, and it should be left asit is.

(m) Compelling nationals of the adversary to fight against their own country.
The court should have jurisdiction over the compulsion of persons to fight against their
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own country. The final paragraph of Article 23 of the Hague Regulations provides that “[a]
beligerent is . . . forbidden to compel the nationals of the hostile party to take part in the
operations of war directed against their own country, even if they were in the belligerent’s
service before the commencement of thewar.” Article 5.B (m) of the consolidated text, which
is unbracketed, contains an almost identical provision, and it should be kept asis..

(n) Pillaging. Article 28 of the Hague Regulations providesthat “[t]he pillage of atown
or place, even when taken by assault, is prohibited.” Article 5.B (n) of the consolidated text
gives the court jurisdiction over such acts.

(o) Employment of prohibited weapons. Article 5.B (0) of the consolidated text
contains four options giving the court jurisdiction over the employment of prohibited weapons.
Option 1, which contains a prohibition of the employment of a list of five types of weapons
“which are calculated to cause superfluous injury or unnecessary suffering”, is based on a
trandation error in the English version of Article 23 (e) of the 1907 Hague Regulations. Inthe
authentic French text, the term is “ propres a causer des maux superflus’, which should be
trandated as “of a nature to cause superfluous injury”, and provides far more effective
protection. Option 2 prohibits the employment of a list of five types of prohibited weapons
“which are of a nature to cause superfluous injury or unnecessary suffering”, as in the Hague
Regulations, and “such other weapons or weapons systems as become the subject of a
comprehensive prohibition pursuant to customary or conventional international law”. Option 3
prohibits generdly, without a specific exhaustive or illustrative list of prohibited weapons, the
employment of “weapons, projectilesand material and methods of warfarewhich are of anature
to cause superfluous injury or unnecessary suffering or which are inherently indiscriminate”.
Option 4 contains two aternatives, Option 3 or a provision identical to Option 2, except that it
adds three prohibited wesgpons (nuclear weapons, anti-personne mines and blinding laser
weapons) to the list of prohibited weapons.

(p) Outrages upon personal dignity. The court should have jurisdiction over
outrages upon personal dignity, in particular humiliating and degrading treatment.
Common Article 3 of the Geneva Conventions, which reflects customary law, prohibits in
Section 1, paragraph (), “ outrages upon personal dignity, in particular humiliating and degrading
treatment”. This principle has been expresdy recognized as applying to international armed
conflict in Articles 75 (2) (b) and 85 (4) (c) of Protocal |, with additional prohibitions concerning
enforced prostitution and indecent assault and apartheid and similar practices based on racia
discrimination. Option 1 contains the exact wording of common Article 3 (1) (c) of the Geneva
Conventions, without the additional prohibitions, which appear in another section (seeArticle5.B
(p bis) below) and in a separate option in this section. The additiona prohibitions in Option 2,
if retained, should be placed in a separate provision.

(p bis) Rape and other sexual abuse. The court should have jurisdiction over
rape, enforced prostitution and other sexual abuse, and these should be contained in a
separate section from the prohibition in Article 5.B (p) of outrages upon personal dignity
to make clear that they are crimes of sexual and gender violence. Article 75 (2) (b) of
Protocol 1, which is one of the fundamental guarantees of that instrument, prohibits “enforced
prostitution and any form of indecent assault”, but it appears to list them as outrages upon
personal dignity rather than as sexual and gender violence. It states that “[t]he following acts
are and shal remain prohibited at any time and in any place whatsoever, whether committed by
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civilianor by military agents: . . . (b) outrages upon persona dignity, in particular humiliating and
degrading treatment, enforced progtitution and any form of indecent assault[.]” Similarly, Article
76 of Protocol | classifies rape and forced prostitution as forms of indecent assault rather than
crimes of sexual and gender violence: “Women shall be the object of specia respect and shall
be protected in particular against rape, forced prostitution and any other form of indecent
assault.”

Article 5.B (p bis) of the consolidated text gives the court jurisdiction over those
“committing rape, sexua davery, enforced prostitution, enforced pregnancy, enforced
derilization, and any other form of sexua violence aso congtituting a grave breach of the
Geneva Conventions’. The wording of the prohibitions of rape, sexua davery, enforced
progtitution and enforced sterilization poses no problem and, given the history of such abuses
during the Second World War and international armed conflicts throughout history, it should not
prove difficult to spell out the elements of these crimes in a separate instrument. However,
Paragraph 132 of the 1995 Beijing Platform for Action usestheterm, “forced pregnancy” in the
English text, rather than “enforced pregnancy”, and there may be advantages to use a term
whichreflectsan internationa consensusand hasageneraly accepted meaning. Although each
of the specified acts in Paragraph (p bis) would amount to a grave breach of the Geneva
Conventions, either as torture or inhuman treatment, including biological experiments, or as
wilfully causing great suffering or serious injury to body or health, there seems little reason to
restrict the acts covered to those committed against the specific classes of protected persons
under the Geneva Conventions, thus excluding additional classes of protected persons under
Protocol I. The current wording in English (the language in which this section was drafted) of
the phrase “also constituting a grave breach of the Geneva Conventions’ appears to apply to
both the list of specified acts and to “any other form of sexual violence’. If the purpose of this
phrase was to ensure that persons could aso be charged under the grave breaches provisions
in Article 5.A, then this intention should be made clear, perhaps in a separate sentence. If the
purpose was only to restrict the scope of the court’s jurisdiction of “any other form of sexua
violence” to acts which would aso constitute a grave breach of the Geneva Conventions, then
the language istoo restrictive, since it excludes certain classes of persons protected by Protocol
I. Since the concept of “any other form of sexua violence’, asreflected in the UN Declaration
on the Elimination of Violence againg Women, is potentially much broader than the concept of
grave breaches under either the Geneva Conventions or Protocol |, the elements of the crime
will have to be spelled out carefully in the separate instrument adopted after the diplomatic
conference.

The definitions of rape and other sexua abuse in Article 5.B (p bis), concerning
internationa armed conflict,in Article 5.D (e bis), concerning non-international armed conflict,
and in Article 5 (Crimes against Humanity) (1) (g), which applies in peace as well as during
armed conflict, should cover the same acts.

(q) Usingcivilianstoimmunize placesor for cesfrom military operations. Article
28 of the Fourth Geneva Convention states. “The presence of a protected person may not be
used to render certain points or areas immune from military operations.” Article 28 (1) of
Protocol | prohibits the use of the presence of medical aircraft to render military objectives
immune from attack) and Article 57 (1) of that protocol provides that “[i]n the conduct of
military operations, constant care shall be taken to spare the civilian population, civilians and
civilian objects.” Article 5.B (q) of the consolidated text, giving the court jurisdiction over
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persons responsible for “utilizing the presence of a civilian or other protected person to render
certain points, areasor military forcesimmunefrom military operations’, gppearsto covers most
of these prohibited acts.

(r) Attacks on places and persons protected by the Geneva Convention
emblems. Attacks on places and persons protected by the Geneva Conventions and
Protocol | should be within the court’sjurisdiction. Article 12 (1) of Protocol | sets out the
basic principle that “[m]edica units shal be respected and protected at al times and shal not
be the object of attack”, which is spelled out in more detail in the rest of that article and in
Article 13 to 31 of Protocol |, aswell asin Article 19 of the First Geneva Convention and Article
18 of the Fourth Geneva Convention. Article 5.B (r) of the consolidated text gives the court
jurisdiction over those responsible for “intentionaly directing attacks against buildings, materid,
medical units and trangport, and personnel using, in conformity with international law, the
distinctive emblems of the Geneva Conventions’, thus excluding from protection those places
and persons protected only by Protocol I.

(s) Sarvation of civilians as a method of warfare. The court should have
jurisdiction over starvation of civiliansasa method of warfareduringinternational armed
conflicts, which can amount to extrajudicial execution. Article 54 (1) of Protocol | states:
“Starvation of civilians as a method of warfare is prohibited.”. Article 54 (2) provides that “it
is prohibited to attack, destroy, remove or render useless objects indispensable to the surviva
of the civilian population”, then listing examples of prohibited acts. Article 23 of the Fourth
Geneva Convention requires each party to the conflict to “dlow the free passage of all
consignments of medical and hospital stores . . . . intended only for civilians’, and spells out
detailed rules concerning such shipments; it also requires that each party “shall likewise permit
the free passage of al consignments of essential foodstuffs, clothing and tonics intended for
children under fifteen, expectant mothers and maternity cases’. Article 5.B () of the
consolidated text provides that the court has jurisdiction over persons “intentionaly using
starvation of civilians as amethod of warfare by depriving them of objects indispensableto their
aurvivd, including wilfully impeding relief supplies as provided for under the Geneva
Conventions’. The relevant provisions include articles 53 and 59 to 62 of the Fourth Geneva
Convention. It appears adequately to cover most of the situations envisaged in Article 54 of
Protocol | and Article 23, 53 and 59 to 62 of the Fourth Geneva Convention, and should be
retained. However, it would have been better to refer as well to Articles 68 to 71 of Protocol
I, which also address relief supplies.

(t) Recruiting children or using them to participate actively in hostilities. The
court should have jurisdiction over the recruitment of children under the age of 15 years
into armed forces or using them to participate actively in hostilities. Both the recruitment
of children under the age of 15 and the use of them in hodtilities violate humanitarian law and
amost universally accepted human rightslaw. Article 77 (2) of Protocol | providesin part: “ The
Parties to the conflict shall take all feasible measures in order that children who have not
attained the age of fifteen years do not take adirect part in hostilitiesand, in particular, they shall
refrain from recruiting them into their armed forces.” Similarly, Article 38 (2) of the Convention
on the Rights of the Child, ratified by dl but two states in the world, provides. “ States Parties
shdl take all feasible measuresto ensure that persons who have not attained the age of fifteen
years do not take a direct part in hostilities.” Article 38 (3) of that treaty provides in part:
“ States Parties shall refrain from recruiting any person who has not attained the age of fifteen

Amnesty International May 1998 Al Index: IOR 40/10/98



18 The international criminal court: Making the right choices - Part V

years into their armed forces.” Option 2, covering “recruiting children under the age of fifteen
years into armed forces or using them to participate actively in hogtilities’, asthe drafters made
clear inthe noteto thisoption, adequately “incorporate]s] the essentia principles contained under
accepted international law while using language suitable for individua crimina responsibility as
opposed to State responsibility”. The note explains:

“The words ‘using’ and ‘participate’ have been adopted in order to cover both direct
participation in combat and a so active participation in military activitieslinked to combat
such as scouting, spying, sabotage and the use of children as decoys, couriers or at
military checkpoints. It would not cover activities clearly unrelated to the hostilities such
as food deliveries to an airbase o[r] the use of domestic staff in an officer’s married
accommodation. However, use of children in adirect support function such as acting
as bearers to take suppliesto the front line, or activities at the front line itself, would be
included within the terminology.”

Neither Option 1 (“forcing children under the age of fifteen years to take direct part in
hodtilities’) nor Option 3 (recruiting children under 15 or “dlowing them to take part in
hodtilities”) adequately reflects the prohibitions in humanitarian and human rights law. Option
4 (no provision) is also unacceptable and should be deleted. In the future, as internationa law
evolves, the recruitment of persons under 18 years of age into armed forces and using them to
participate actively in hogtilities should be included in the court’ s jurisdiction as awar crime.

2. Non-international armed conflicts

The court should have jurisdiction over violations of humanitarian law during non-
international armed conflict, including violations of common Article 3 of the Geneva
Conventions and Protocol 11, and that jurisdiction should include violations of most
humanitarianlaw prohibitionstraditionally applicabletointernational armed conflict, such
asthe 1907 Hague Convention 1V and its Regulations. See Part |, V.B.

Option| - Threshold. Thereis no threshold required before common Article 3 of
the Geneva Conventions applies and, therefore, there should be none in the statute. It
incorporates some of the fundamental principles applicable at al times, as recognized in the
Martens clause a century ago, which is now incorporated in each of the four Geneva
Conventions (stating that denunciation “shal in no way impair the obligations which the Parties
to the conflict shall remain bound to fulfil by virtue of the principles of law of nations, as they
result from the usages established among civilized peoples, from the laws of humanity and the
dictates of the public conscience”). Asthe ICRC Commentary to common Article 3 recognized
in rgjecting the view that this article was “ not applicable in cases where armed strife breaks out
inacountry” but does not fulfil anumber of conditions distinguishing “a genuine armed conflict
from a mere act of banditry or an unorganized and short-lived insurrection”, “the Article should
be applied as widdly as possible’. The ICRC Commentary explained that common Article 3

“merely demands respect for certain rules, which were already recognized as essential
in al civilized countries, and enactedin the municipa law of the Statesin question, long
before the Convention was signed. What Government would dare to claim before the
world, in a case of civil disturbances which could justly be described as mere acts of
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banditry, that Article 3 not being applicable, it was entitled to leave the wounded
uncared for, to inflict torture and mutilations and to take hostages?’

Option | of the consolidated text provides that Sections C (incorporating much of common
Article 3) and D (which incorporates a number of provisions based upon Protocol 11, aswell as
standards which traditionally applied in international armed conflicts) “apply to armed conflicts
not of an international character and thus do not apply to situations of internal disturbances and
tensions, such asriots, isolated and sporadic acts of violence or other acts of asimilar nature”.
Tothe extent that thisthreshold appliesto Section C, it should be deleted as contrary to theintent
of the drafters of common Article 3.

C. Common Article 3 of the Geneva Conventions

The court should havejurisdiction over all violationsof common Article 3, not just “ serious
violations® of that article, as provided in Article 5.C of the consolidated text. This would
be consistent with the jurisdiction of the Rwanda Tribuna, under Article 4 of itsstatute and the
Yugodavia Tribunal, under Article 3 of its Statute (as recognized in the 1995 decision of the
Appeals Chamber in TadiE). The court’s jurisdiction is aready limited to serious crimes of
concern to the international community as a whole and, under Article 1 (1) (d) of the
consolidated text, cases which are not of “sufficient gravity” are not admissible. There should
be no double hurdle of seriousness to overcome. Article 5.C of the consolidated text aso omits
Sub-paragraph 2 of common Article 3, requiring that “[t]he wounded and sick shall be collected
and cared for”, a duty expresdy recognized as early as 1864 in the first Geneva Convention.
Asthe ICRC Commentary stated, “What Government would dare to claim before the world .
.. that . .. it was entitled to leave the wounded uncared for[?]” “[S]ince’, as the ICRC
Commentary explains, “the obligation to collect and care for the wounded and sick is absolute
and unconditional, any act incompatible with the duty imposed by that obligation is prohibited”.
Therefore, Article 5.C should be amended to give the court jurisdiction over thiswar crime.

D. Other seriousviolations of humanitarian law

(a) Attackson civilians. The court should have jurisdiction over the same types
of attacks on civilians in non-international armed conflict as in international armed
conflict. Article 13 of Protocol |1 provides that in dl circumstances, “[t]he civilian population
as such, as well as individual civilians, shall not be the object of attack. Acts or threats of
violence the primary purpose of which is to spread terror among the civilian population are
prohibited.” Option 1, whichisidentical to Option 1 in Article 5.B (), has the same strengths
and weaknesses as that article and should be amended accordingly. Option 2 (no provision) is
unacceptable and should be deleted.

(b) Attacks on places and persons protected by the Geneva Convention
emblems. The court should have jurisdiction over attacks on places and persons
protected by the protected by the Geneva Conventions and Protocols. Article 5.D (b) is
identical to Article 5.B (r), applicable to international armed conflict. By limiting the protection
during non-international armed conflict to places and persons protected by the Geneva Emblems,
it excludes from protection those persons protected only by Protocol 11. Article 5.D (b) should
be amended to include places and persons protected by Protocol I1.

Amnesty International May 1998 Al Index: IOR 40/10/98



20 The international criminal court: Making the right choices - Part V

(c) Attacks on cultural placesand medical facilities. Asa way of increasing the
protection of civilians, the court should have jurisdiction over the same types of attackson
cultural places and medical facilities in non-international armed conflict as in
international armed conflict. Option 1 of Article5.D (c) isidentica to Option 1 of Article5.B
(9), applicable to internationa armed conflict. Option 2 of Article 5.D (c) isidentica to Option
2 of Article 5.B (g), which gives greater protection by including educational ingtitutions, and
should be retained unchanged.

(d) Pillaging. Article 5.D (d) isidentical to Article 5.B (n).

(e) Outragesupon personal dignity. The court should have jurisdiction over the
same types of outrages upon personal dignity in non-international armed conflict asin
international armed conflict. Article5.D (e) isidentical to Article 5.C (b), whichisbased on
the prohibition in common Article 3 (b) of the Geneva Conventions and Article 4 (2) of Protocol
Il (see Part |, V.B.2), and could be deleted here, aslong asit isretained in Article 5.C (b) and
as long as the double requirement of seriousness is deleted from that provision (see discussion
above of Article 5.C).

(e bis) Rape and other sexual abuse. The court should havethe samejurisdiction
over rapesand sexual abusein non-international armed conflict asit doesin international
armed conflict. Article 5.D (e bis) isidentical to Article 5.B (p bis), except that instead of
requiring the acts listed also congtitute “a grave breach of the Geneva Conventions”, it requires
that they also congtitute “a serious violation of article 3 common to the Geneva Conventions’.
This added requirement not only poses the same problems as the limitations in Article 5.B (p
bis), but it also dates that the violation of common Article 3 must be “serious’. This article
should be amended aong the lines suggested for Article 5.B (p bis).

(f) Recruiting or using children to participate actively in hostilities. The court
should have jurisdiction over the same type of recruitment and use of children in non-
international armed conflict asin international armed conflict. Option2 of Article5.D (f)
is identica to Option 2 of Article 5.B (t), which applies to international armed conflict, except
that it adds a prohibition of the recruitment of children under the age of 15 into “groups’, since
some of the parties to non-international armed conflict are not regular armed forces. It should
be retained unchanged, for the reasons explained above in the discussion of Article5.B (t). The
other options, like their counterpartsin Article 5.B (t), should be deleted.

(g) Ordering displacement of the civilian population. The court should have
jurisdiction over the same type of displacement and deportations of civilians in non-
international armed conflict asin international armed conflict. Article 17 (1) of Protocol
[1, which prohibits the displacement of civilians as individuas or groups within the territory of a
state, provides in part that “[t]he displacement of the civilian population shal not be ordered for
reasons related to the conflict unless the security of the civiliansinvolved or imperative military
reasons so demand.” Aurticle 17 (2) of Protocol 11, which prohibits compelling them to move
beyond the national boundaries or other territories, such as the territory within a country under
the control of insurgents, provides that “[c]ivilians shal not be compelled to leave their own
territory for reasons connected to the conflict.” Article 5.D (g) only expressly covers internal
displacement of civilians. It would be better to add the prohibition on compelled departure of
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cavilians from their own territory, although any such forced departure would inevitably involve
internal displacement as afirst step.

(h) killing or wounding treacherously a combatant adversary. The court should
havejurisdiction over killing and wounding treacherously combatant adversariesin non-
international armed conflictsasin international armed conflicts. Article5.D (h) isidentica
to Article 5.B (1), which applies to international armed conflict, except that it protects “a
combatant adversary”, rather than “individual s belonging to the hostile nation or army”. It should
be retained unchanged.

(i) Declaring that no quarter will be given. The court should have jurisdiction
over personswho declarethat no quarter shall be given during a non-international armed
conflict, just as in an international armed conflict. Article 4 (1) of Protocol | prohibits
ordering that there shall be no survivors. Article 5.D (1) isidentica to Article 5.B (j), which
appliesto international armed conflict, and it should be kept unchanged.

()) Physical mutilation and unjustified medical or scientific experiments. The
court should have jurisdiction over the same type of physical mutilation and unjustified
medical experiments in non-international armed conflicts as in international armed
conflicts. Article 5.D (j) isidenticd to Article 5.B (h), which applies to international armed
conflict, except that it usesthe phrase “in the power of another Party to the conflict” rather than
“in the power of an adverse Party”. This provision should be retained, but the terms used should
be the same in both articles.

(k) Unjustified destruction or seizing of the property of an adversary. The court
should have jurisdiction over the unjustified destruction or seizure of the property of an
adversary in non-international armed conflictsasin international armed conflicts. Article
5.D (k) isidentical to Article 5.B (k), which applies to international armed conflict, except that
it uses the term “property of an adversary” instead of “the enemy’s property” and the term
“necessities of the conflict” instead of “necessities of war”, both apparently to reflect the
different type of conflictsinvolved. This provision should be retained unchanged.

(I) Employment of prohibited weapons. Article5.D (1) isthe counterpart of Article
5.B (0), applicable to internationa armed conflict, and its wording will depend on the outcome
of the discussions of that provision.

Option I1. Additional prohibitions.

The scope of protection of humanitarian law in non-international armed conflict should
be as broad as possible and incorporate as many of the prohibitions of humanitarian law
applicable which now apply to international armed conflict. The court should have
jurisdiction over such violations. A number of serious violations of humanitarian law
applicable to international armed conflict, aswell as some applicable to non-international armed
conflict, have been omitted from Option |, severa of which are indicated below.

Sarvation of civiliansasa method of warfare. The court should havejurisdiction
over starvation of civilians as a method of warfare in non-international armed conflicts
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as in international armed conflicts. The paragraph giving the court jurisdiction over the
intentional use of starvation of civilians as a method of warfare, using the language of Article
5.B (s), applicable to international armed conflict, should be included in the statute.  See Part
I, V.B.2.

Attacks causing incidental loss of life or injury to civilians. The court should
have the same jurisdiction over attacks causingincidental lossof lifeor injurytocivilians
in non-international armed conflicts asin international armed conflicts. The paragraph
giving the court jurisdiction over attacks likely to cause incidental loss of life or injury to civilians
or damage to civilian objects, which is modelled on Option 3 in Article 5.B (b), applicable to
international armed conflict, has all the flaws of that option, as discussed above, and should be
replaced by Option 2 of that article, subject to the amendments indicated above.

Attacks against works or installations containing dangerousforces. The court
should have the same jurisdiction over attacks on works or installations containing
dangerous forces during non-international armed conflicts as in international armed
conflicts. The paragraph giving the court jurisdiction over attacks against works or installations
containing dangerous forces, which is identical to Option 1 of Article 5.B (b bis), applicable to
international armed conflict, with the same flaws, and should be amended accordingly.

Slavery and theslavetrade. The court should havejurisdiction over enslavement
in both non-international and international armed conflicts. Endavement isacrime against
humanity (see discussion below), but if crimes against humanity are limited to those directed
againgt acivilian population, then endavement of captured combatants during anon-international
armed conflict would not be within the court’ sjurisdiction. Article 4 (f) of Protocol 11 prohibits
“davery and the dave trade in al their forms’. See Part |, V.B.2. The proposed paragraph
at the end of Article 5.D uses exactly the same language and should be included.

Option |11 - Deletion of threshold to SectionsC and D. Asindicated above, the threshold,
to the extent it appliesto Section C, which partially incorporates common Article 3 to the Geneva
Conventions, should be deleted. Consideration should be given to deleting the threshold with
respect to other violations of humanitarian law applicable to non-international armed conflict.

Option 1V - Deletion of Section D. This provision is unacceptable and should be omitted.

Option V - Deletion of Sections C and D. This provision is unacceptable and should be
omitted.

Thresholdsfor war crimes. As stated above, Options 1 and 2 should be deleted, as
provided in Option 3. There are no such thresholds in humanitarian law and the jurisdiction of
the court is already restricted in Article 11 (1) (d) to cases of “sufficient gravity”.

ArticleY - No limiting effect on existing or developing rules of international
law. Thisarticle, which provides that “nothing in this part of the Statute shall be interpreted as
limiting or prgjudicing in any way existing or developing rules of internationa law”, isan essentia
provison. It will ensure that the failure of the Satute to give the court the full extent of possible
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jurisdiction over acore crime will not be seen asan international consensus that the more limited
jurisdictiona definition is a definition of the crime itsef under internationd law.

Crimes against humanity

Other crimes against humanity besides genocide should be included in the inherent
jurisdiction of the permanent international criminal court. See Part I, V. The
jurisdictiona definition should include the following acts when committed on a systematic basis
or large scade and directed against a civilian population: murder; extermination;
“disappearances’; torture; rape; enforced prostitution and other sexua abuse; arbitrary
deportation and forcible transfers of population; arbitrary imprisonment; endavement;
persecution on politica, racid, religious or other grounds and other inhumane acts.

1. Threshold and common elements. The definition should make clear that, like
genocide, other crimes against humanity are independent of other crimes under international law
and can be committed in time of peace as well as armed conflict. See Part I, IV.K. Since
these crimes can be committed by non-state actors, such as armed opposition groups or even
by private individuds, thereis no requirement that they be committed as part of a state policy
or plan. See Part I, 1V. Theintent requirement must bethe same at every leve inthe hierarchy
of the state or other group to ensurethat all those responsible for these grave crimes are brought
to justice. See Part I, I V.

The inhumane acts must be aimed at a civilian population, but it need not aim at the
entire civilian population in a particular country, region or community. They may be committed
against any civilian population. See Part I, 1V. Indeed, there is an increasingly widespread
view that the population targeted can include persons who are not civilians, such as former
combatants, including prisoners of war. Thereisno requirement under internationd law that the
inhumane acts be motivated by an intent to discriminate on palitical, racia, religious or other
grounds, unless the crime of persecution is involved. Jurisdiction should cover inhumane acts
which are either committed on a systematic or on a widespread basis. There should be no
cumulative requirement that the inhumane acts be committed on both a systematic and a
widespread basis, as this would unduly restrict the scope of the court’s jurisdiction.

Amnesty International preferred the term, “large scal€”, used by the Internationa Law
Commission in its draft Code of Crimes against the Peace and Security of Mankind, to
“widespread”. The International Law Commission in its commentary to the Code has defined
“large scale’ to mean that “the acts are directed againgt a multiplicity of victims. This
requirement excludes an isolated inhumane act committed by a perpetrator acting on his own
initiative and directed against asinglevictim.” It explained that thisterm replaced “mass scal€”
in the firgt reading of the draft Code of Crimesin 1991 because “large scal€” was “ sufficiently
broad to cover various stuations involving a multiplicity of victims, for example, as a result of
the cumulative effect of a series of inhumane acts or the singular effect of an inhumane act of
extraordinary magnitude.”

It isessentia to definetheterms, “ systematic” and “widespread”, which are used inthe
consolidated text, properly. The International Law Commission has explained that “ systematic
manner” means “ pursuant to a preconceived plan or policy. The implementation of this planor
policy could result in the repeated or continuous commission of inhumane acts. The thrust of
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this requirement is to exclude a random act which was not committed as part of a broader plan
or policy.” Thus, “systematic” crimeswould include the case of amilitary or police unit obeying
adecision by the commander to murder each person in atown or village or each person from
aparticular group in that town or village. A suggestion by one date to define “systematic” as
involving an attack againgt a civilian population which congtitutes or is part of, consstent with
or in furtherance of, a policy or concerted plan, or repeated practice over a period of time, as
advocated by one state, would befar too restrictive, and must bergjected. “Widespread” crimes
would include murders committed in various parts of a particular geographic region, but not
necessarily throughout an entire province or district. A proposa by one state to define
“widespread” asinvolving an attack againgt acivilian population which is massive in nature and
directed against alarge number of individuals would be far too restrictive and must be rejected.

The jurisdictional definition must cover both state and non-state actors, including
members of armed opposition groups and individuals acting at the direction of state officials or
members of political groups or with their consent or acquiescence, to ensure that the court will
have jurisdiction over thewidespread crimes against humanity being committed around theworld
by non-state actors.

The definition of the intent required must be the same at dl levels of the hierarchy inthe
state, organization or group to ensure that both those who commit the inhumane acts, asin the
ErdemoviE case, and those who planned and ordered the crimes, are subject to international
crimina respongbility.

(@) Murder. The crime of murder, when committed on a systematic or widespread
basis, is a crime against humanity which should be included within the jurisdiction of the
court. SeePart |, IV.A. For the difference between murder and extermination, see discussion
in the following section on extermination. The definition of murder in the statute (or in the
separate instrument on elements of crimes) should cover extrgjudicia executions, which are
“unlawful and ddliberate killings, carried out by order of a government or with its complicity or
acquiescence”. Extrgudicia executions can be distinguished from other killings. An
extrgjudicial execution is a ddliberate killing, not an accidental one. It isunlawful. It violates
national laws, such as those which prohibit murder, or international standards prohibiting the
arbitrary deprivation of life, such as the International Covenant on Civil and Political Rights
(ICCPR), the UN Code of Conduct for Law Enforcement Officialsand the UN Basic Principles
on the Use of Force and Firearms. Reference to international standards is essential when
national law falls short of such norms or, as in the case of Nazi Germany, nationd law itself
authorizes such killings. The unlawfulness of extrgjudicid executions distinguish them from
judtifigble killings in self-defence, deaths resulting from the use of reasonable force in law
enforcement, killings in armed conflict which are not forbidden under international law and the
use of the death penaty when imposed in conformity with international procedural and
substantive standards. Extrgjudicia executions can be distinguished from killings which are in
violation of an enforced official policy because they are carried out by order of a government
or with its complicity or acquiescence. Thus, an extrgjudicial execution is, in effect, a murder
committed or condoned by the state.

Murders which congtitute crimes against humanity aso include deliberate and arbitrary

killings by armed political groups committed on awidespread or systematic basis. Such killings
are deliberate, not accidental. They are arbitrary in that they are not countenanced by any
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internationally recognized standard of law. They contravene fundamental standards of humane
behaviour - as reflected in the Martens clause - such as nationa crimina laws prohibiting
murder, international humanitarian law and international human rights standards. Their arbitrary
character distinguishes them from killings in self-defence or the defence of others from an
immediate threat, and from killings in armed conflict which may occur as a consequence of an
attack or a defence of a military objective, such as killings in the course of clashes between
violent opposing forces, killings in cross-fire or attacks in general on military and security
personnel. They are committed on the authority of an armed political group and in accordance
with its policy a some level ddiberately to eliminate specific individuas, or groupings or
categories of individuas, or to allow those under its authority to commit such abuses. Ddliberate
and arbitrary killings canbe distinguished from killingsfor private reasons, which are shown, for
example, through preventive measures and disciplinary action, to have been the acts of
individuds in violation of higher orders.

There is no definition of murder in Article 5 (Crimes against humanity) (1) (a) of the
consolidated text, but this definition could be incorporated in the separate instrument defining the
elements of the crimes.

(b) Extermination. It goeswithout saying that the crime of extermination should
be within thejurisdiction of thecourt. See Part I, 1V.B. The International Law Commisson
has explained the difference between murder and extermination as follows:

“Extermination is a crime which by its very nature is directed against a group of
individuas. Inaddition, the act of extermination involves an element of mass destruction
which is not required for murder. In thisregard, extermination is closely related to the
crime of genocide in that both crimes are directed against a large number of victims.
However, the crime of extermination would apply to Stuations that differ from those
covered by the crime of genocide. Extermination covers situations in which a group of
individuas who do not share any common characteristics are killed. It aso applies to
situations in which some members of a group are killed while others are spared.”

Section 2 (a) of Article 5 (Crimes against humanity) in the consolidated text, which providesthat
extermination includes the wilful or intentional “infliction of conditions of life calculated to bring
about the destruction of part of a population” appears to be merely an illustration of one type of
extermination, rather than a definition, and the term intentional is too restrictive as it would
exclude reckless acts, which are sufficient to constitute a grave breach when committed during
an international armed conflict. The definition, whether included in the statute or in a separate
instrument, should be consistent with the International Law Commission explanation and the
mental element required should be the same as required for a grave breach.

(c) Enslavement. The crime of enslavement, when committed on a widespread
or systematic basis, should be within the jurisdiction of the international criminal court.
See Part I, IV.H. It isclosdy related to the crime of arbitrary imprisonment in that it may
include detention of politica prisoners without charge or trial, often because of such factors as
the nationdity, race, language or religion of the persons detained. Persons detained on such
grounds may also in certain circumstances be considered prisoners of conscience. Section 2 of
Article 5 (Crimes against humanity) does not include adefinition of endavement. Thedefinition,
whether included in the Statute or in a separate instrument elaborated after the diplomatic
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conference, should be based upon the definitions in the Slavery Convention of 1926 and the
Supplementary Convention on the Abolition of Savery, the Slave Trade, and Ingtitutions and
Practices Similar to Slavery of 1956.

(d) Deportation or forcible transfer of population. The court should have
jurisdiction over deportation acrossnational frontiersand forcibletransfersof populations
within national borders; it should also have jurisdiction over refoulement to countries
wherethey are at risk. See Part I, I V.F.

The prohibition of deportation should at aminimum include the systematic or widespread
arbitrary exile of persons from their own country. Such a prohibition would include forced
population transfers or exchanges carried out without the free consent of the individuas
affected. Moreover, it should be clear that this prohibition extends not only to formal measures
taken to deport people from their own country (for example, de-nationalization coupled with an
organized and forced departure), but aso to the carrying out of acts of terror and intimidation
which are clearly intended to sow fear and panic among sections of the population to compel
them to leave their own country:.

In addition to prohibitions on forcing people out of their own country, the statute should
crimindize the systemeatic or widespread forcible rel ocation of people within the borders of their
own country, when this is done for reasons of their race, religion, language, ethnic or social
origin, or political opinion. If the prohibition is limited to deportation across an international
frontier, it might omit to cover situationswherein an “interna” conflict one or more secessonist
groups in a state forces members of a particular ethnic group out of the area of the state they
am to carve out as their own. The prohibition in such situations should cover both forma and
informal measures of forced relocation.

A third violation of the right to freedom of movement that should be covered by the
statute is the refoulement (forcible return) of people to countries where their lives, security or
freedom are at risk. When such apolicy is pursued on asystematic or widespread basisit should
be a crime against humanity. The transfer of a person protected by the Fourth Geneva
Convention “to a country where he or she may have reason to fear persecution for his or her
political opinions or religious beliefs’ is prohibited by Article 45 of that convention and defined
as a grave breach of that convention in Article 147.

(e) Arbitrary detention. The systematic or widespread prolonged detention of
political prisoners without a fair and prompt trial in accordance with international
standards and their detention after unfair trials, as well as detention of prisoners of
conscience, amounts to a crime against humanity which the court should have power to
address. See Part |, IV.G Thiscrimeis, of course, limited to arbitrary imprisonment, that
is, without due process of law or in violation of fundamental rights. Indeed, the draft Code of
Crimes uses the term “arbitrary imprisonment”. The term “imprisonment” necessarily includes
al forms of detention, not just detention in prison after atria, athough this could be made more
clear by using theword, “detention”, instead. The Internationa Law Commission has explained
that the concept of arbitrary imprisonment in the draft Code of Crimes*“would cover systematic
or large-scale instances of arbitrary imprisonment such as concentration camps or detention
camps or other forms of long-term detention”. Arbitrary detention isaviolation of human rights
law and standards, including the Universal Declaration of Human Rights and the ICCPR. The
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UN Working Group on Arbitrary Detention has further defined the concept of arbitrary
detention in its consideration of individual cases.

(f) Torture. The systematic or widespread practice of tortureis a crime against
humanity which should be within the jurisdiction of the international criminal court. See
Part |, 1V.D. The definition of torture in the statute (or in a separate instrument defining the
elements of crimes) should be based on, but not limited to, the definition of torture in the
Convention against Torture and Other Crudl, Inhuman or Degrading Treatment or Punishment
(Convention againgt Torture):

“For the purposes of this Convention, theterm *torture’ means any act by which severe
pain or suffering, whether physical or mentd, is intentionaly inflicted on a person for
such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or athird person has committed or is suspected of having
committed, or intimideting or coercing him or athird person, or for any reason based on
discrimination of any kind, when such pain or suffering isinflicted by or a theingtigation
of or with the consent or acquiescence of a public official or other person acting in an
officia capacity. It does not include pain or suffering arising only from or incidenta to
lawful sanctions.”

The definition should include torture committed by armed political groups on a systematic or
widespread basis. The bracketed options in the proposed definition of torture in Section 2 (c)
of Article 5 (Crimes against humanity), requiring that the victim be either in the custody or
physical control of the accused or deprived of liberty, may be too restrictive and the concept of
“lawful sanctions’ under the Convention against T orture means*“in conformity with international
law”, so this phrase in brackets would smply reinforce the existing guarantee.

(g9) Rape, enforced prostitution or other sexual abuse. Rape, enforced
prostitution and certain other sexual abusewhen committed on a systematic or widespread
basis should be within the court’ sjurisdiction. Rape of detainees by government officials or
by armed opposition groups on a systematic or widespread basis is a crime against humanity.

See Part |, IV.E. Rape in such circumstances is a'so a form of torture, but because of its
unique characteristics it also deserves being identified as a separate crime against humanity.
Enforced progtitution on a systematic or widespread basis when government officials or armed
opposition groups force detaineesto carry out such conduct should also be considered asacrime
against humanity which should be within the court’s jurisdiction. Some forms of other sexua
abuse of detainees by government officials or armed opposition groups committed on a
systematic or widespread basis may amount to crimes against humanity. The acts of sexual and
gender violence which amount to crimes against humanity should be the same as those which
constitute violations of humanitarian law (see discussion of Article 5.B (p bis) and 5.D (e bis)
above).

(h) Persecution on political, racial, national or other grounds. Theinternational
criminal court should have jurisdiction over systematic or widespread persecution on
political, racial and religious, aswell asother, grounds, asa crimeagainst humanity. See
Part I, IV.I. The International Law Commission included ethnic grounds as one of the
prohibited grounds in the draft Code and in its commentary on the draft Code noted that
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persecution on gender grounds could aso congtitute a crime against humanity. The court should
have jurisdiction over persecution on the broadest possible number of prohibited grounds.
Persecution on paliticd, racia or religious grounds has long been recognized as a separate crime
against humanity, independent of the other crimes, such as murder, extermination and
“disappearances’. Therefore, the bracketed language requiring that the persecution be “in
connection with other crimes within the jurisdiction of the Court” should be deleted. The crime
of persecution is a crime againgt individuas on prohibited grounds, such as politicd, racia or
religious grounds, not againgt an “identifiable group or collectivity”, so this language should be
amended accordingly. The suggested requirement in Section 2 (d) that “ persecution means the
wilful and severe deprivation of fundamental rights contrary to international law” should be
clarified in a separate instrument on the elements of crimes. There is no reason to impose a
specific intent to persecute on specified grounds, as suggested in this provision; this would
smply extend the high and difficult to meet threshold which exists in the Genocide Convention
to crimes against humanity, with al the problems that entalils.

(i) Enforced disappearance of persons. The crime of forced disappearance of
persons on a systematic or widespread basis should be expressly recognized as a crime
against humanity within the jurisdiction of the international criminal court. See Part I,
IV.C. Although “disappearance’ fals squarely within the category “other inhumane acts’
whichare recognized as crimes against humanity, it deserves to be expressly defined asacrime
againgt humanity to send a clear signd to those who commit this crime of the determination of
the international community to bring them to justice wherever they may be found. The definition
of the crime of forced disappearance of persons in the statute (or in the separate instrument
defining the elements of the crimes) should be consistent with the definition approved by the UN
General Assembly in the Preamble of its Declaration on the Protection of All Persons from
Enforced Disappearance, which refersto enforced disappearances of personsoccurring in many
countries

“in the sense that persons are arrested, detained or abducted against their will or
otherwise deprived of their liberty by officids of different branches or levels of
Government, or by organized groups or private individuas acting on behdf of, or with
the support, direct or indirect, consent or acquiescence of the Government, followed by
arefusal to disclose the fate or whereabouts of the persons concerned or a refusal to
acknowledge the deprivation of their liberty, thereby placing such persons outside the
protection of the law.”

The proposed definition in Section 2 (€) of Article 5 (Crimes against humanity), dthough it is
smilar to the definition in the UN Declaration, differs in at least one important respect by
omitting the concept of “otherwise deprived of their liberty”, which is designed to ensure that
no method of “ disappearance” escapes internationa crimina responsibility.

(1) Other inhumane acts. The category of “ other inhumane acts” committed on
a systematic or widespread basisensuresthat new formsof crime against humanity which
are developed will not escape international criminal responsibility and it should be
included in the statute. See Part I, IV.J. The suggested addition, “of a smilar character”,
would ensure that the definition was consistent with the principle, nullum crimen sine lege,
without unduly restricting its scope. The proposal that the other inhumane acts al so cause either
great suffering or serious injury to body or to mental or physical headlth could be one way to
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ensure consistency with this fundamental principle. However, this particular standard might
have excluded certain well-recognized crimes against humanity, such as arbitrary imprisonment.

The Internationa Law Commission has suggested several criteriafor determining other
inhumane acts amount to crimes against humanity. Article 18 (k) of the draft Code of Crimes
covers “other inhumane acts which severely damage physical or mental integrity, hedth or
human dignity, such as mutilation and severe bodily harm”. The International Law Commission
stated that only acts “similar in gravity” to other crimes against humanity would be included.
The Secretary-Generd in his analysis of the Nuremberg Judgment in his 1993 report to the
Security Council on the proposed Yugodavia Tribuna suggested that depriving part of the
civilian population of the means of subsistence might be such another inhumane act. Although
the approach of the International Law Commission has merit, care will have to be taken in
defining this criteria to ensure that it covers al acts which should be subject to international
crimina responghbility in amanner which isfully consistent with the principle of nullum crimen
sine lege.

Other crimes

Amnesty International takes no position concerning whether other crimesunder international law
should be included within the court’s jurisdiction when it is first established. In the future, the
statute should be amended pursuant to Articles 1L0 or 111 to provide that the court has
jurisdiction over crimes of torture and other grave human rights violations and abuses not
amounting to genocide, other crimes against humanity or war crimes.

Article 6 - [Exercise of jurisdiction] [Preconditions to the exercise of jurisdiction]
[Zutphen 6; ILC 23, 25]

The court should have the same universal jurisdiction which any state party has over the

corecrimesunder international law. Thus, it should haveinherent (automatic) jurisdiction

over each of these core crimes, so that the court can exercise concurrent jurisdiction with

respect to each state party in appropriate circumstances. The statute should providethat the

court may exercise its inherent (automatic) jurisdiction with respect to the three core crimes -

genocide, other crimes against humanity and serious violations of humanitarian law - if the

prosecutor initiates an investigation of the crimes based information from any reliable source or

referrals of asituation by astate party or by the Security Council acting pursuant to Chapter VI

of the UN Charter. See Part I, 11.B. Article 6 contains a number of terms or requirements
whichwould unacceptabl e, including theuse of “matter” (suggesting individual cases, rather than
Stuations, could be referred, leading to politically selective justice); the requirement that a
complaint be lodged by more than one state (decreasing the already limited likelihood of a state

referral) and state consent requirements (requiring the consent of any state with jurisdiction,

meaning every state, since the core crimes are crimes of universa jurisdiction). This heavily

bracketed article should be deleted and replaced by the further option for Article 6.

Further option for Article 6. The further option for Article 6, provides that “[t]he
court may exercise its jurisdiction with respect to acrime referred to in article 5 in accordance
with the provisions of this Statute” if asituation has been referred to it by astate party pursuant
to Article 11, the prosecutor has initiated an investigation in accordance with Article 12 or a
situation has been referred by the Security Council. This further option incorporates the above
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fundamental principles (athough the references to Article 12 may need to be modified if it is
replaced by the compromise Article 13) and should be adopted, but without any brackets.

[Article 7] - Preconditionsto the exercise of jurisdiction [Zutphen 7; ILC 21 big]

At the time a state ratifies or accedes to the statute it should consent to the court’s
jurisdiction over the corecrimesin all casesand thereby agreeto cooperate with the court,
including to comply with court orders and requests. There should be no further
preconditions for theexerciseof jurisdiction in theform of further consent by statesparties
on a case-by-case or any other basis. Since it is uncontested that each of the three core
crimes is a crime of universa jurisdiction, permitting any state to bring to justice those
responsible for such crimeswithout the need for consent by any other state, see Part 1, 11.B,
it necessarily follows that each state party may consent to the court exercising that universal
jurisdiction without the need for the consent of any other state, including states which are not
parties to the statute. Under current international law, there is no need for consent to an
investigation and prosecution of genocide, other crimes against humanity or war crimes by the
custodial state, the state on whose territory the crime occurred (territorial state), the state of the
victim’' s nationdity, the state of the suspect or accused’ s nationality, the state seeking extradition
from the investigating or prosecuting state or any other interested state. Therefore, none of the
preconditions in the various options in Article 7 are required under international law, and the
entire article should be deleted.

Further option for Article7. For much the samereasons, thefurther optionto Article
7 is unacceptable and should aso be deleted. Paragraph 2 (a) would mean that the court would
not have jurisdiction if a person suspected of committing genocide by ordering the killing of
10,000 members of areigious group in the territory of a state party were to travel to a state
party where the suspect was held in custody until just before a referral but then fled to a non-
state party or unknown location, or even fled after a referral but before the court could rule
onwhether the case was admissible under Article 15. In each case, however, the custodia state
would have had been able to exercise its universal jurisdiction to bring the suspect to justice had
it been able or willing to do so.

Paragraph 2 (b), requiring the additiona consent of the territorial state (whose officias
might well be implicated in the crimes) before the court could exercise jurisdiction, would aso
be astep backwardsfor international justice. For example, assume ageneral suspected of grave
breaches of the Geneva Conventions for ordering the killing of 10,000 prisoners of war in the
territory of a non-state party has fled to asmal neighbouring state party. This state might take
the genera into custody, pursuant to its universal jurisdiction over grave breaches. However,
the leaders of custodia state might then redlize that it did not have sufficient resourcesto ensure
the safety of the general and victims and witnesses and to pay for the generd’s defence and
they might also decide not to bring the genera to justice because of overwhelming military,
political or economic pressure from the neighbouring territorial state. Under Paragraph 2 (b),
the court would not be able to exercise the same universal jurisdiction over the general as the
smadl, underdeveloped and threatened custodial state. Therefore, the further option for Article
7 would prevent the court from being an effective complement to national crimina jurisdictions.

[Article 8] - Temporal jurisdiction [Zutphen 8; 21 ter]
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Limiting the jurisdiction of the court to crimes committed after the entry into force of the Statute,
as provided in the unbracketed Article 8 (1) of the consolidated text will avoid criticisms of the
court, smilar to those made concerning the Internationa Military Tribunals at Nuremberg and
Tokyo, dleging that it was violating the fundamenta principle of legdity (nullum crimen sine
lege). Nevertheless, since the adoption of the statute will constitute recognition that the core
crimes within the court’s jurisdiction are crimes under customary law or reflect genera
principles of international law, there is no further need to provide, as in the bracketed second
paragraph of Article 8 (1), that when states become parties to the statute after it enters into
force the court will not have jurisdiction over crimes committed by or againgt its nationals or on
its territory before the date the statute entersinto forcefor that state. Moreover, since the core
crimes are crimes of universal jurisdiction, every single state would be ableto bring to justice the
nationals of the new state party or those who committed these crimes on its territory to justice
regardless of their nationdity even before the statute entered into force for the new state party.
Therefore, the court should have jurisdiction over al crimes committed after the entry into force
of the statute no matter where they were committed and no matter what was the nationality of
the accused or victim.

[Article 9] - Acceptance of thejurisdiction of the Court [Zutphen 9; ILC 22]

The court should have inherent (automatic) jurisdiction, concurrent with states, over the
corecrimesof genocide, other crimesagainst humanity andwar crimes. See Part|, 11.B.
Thus, when a state becomes a party to the statute it accepts the jurisdiction of the court over
these crimes, as provided in the first paragraph of Option 1 or in paragraph 1 of the further
option (see below). The a la carte or opt-in system envisaged for the three core crimes in
Option 2 is unacceptable. However, an opt-in system of some sort (such as that in Paragraph
2 of Option 1) isreasonable for non-core crimes, sinceitisunlikely that al states partieswould
agree to the court’s jurisdiction over these crimes and many of these crimes, unlike the core
crimes, are not crimes of universa jurisdiction. The provisions for cooperation by non-states
parties in Paragraph 3 of Option 1 and Paragraph 4 of Option 2 are completely unacceptable.
They incorporate the severe restrictions in Article 7 on the court’s jurisdiction, which would
make the court an i neffective complement to nationa crimina jurisdictions. Instead of permitting
the court to exercise the same universa jurisdiction as any of its states parties, Article 7, as
explained above, requires the consent of the custodia state, the territorial state, the state of the
victim’s nationality and the state of the suspect or accused’ s nationality.

Further option to Article 9. Paragraph 1 providesthat “[a] State which becomesa
Party to the Statute thereby accepts the jurisdiction of the Court with respect to the crimes
referred to in article 5 [paragraphs (@) to (d)]” (genocide, aggression, crimes against humanity
and war crimes). This further option fully satisfies the principle of universa jurisdiction. See
Part I, I1.B. Asthe proponent of this further option explained,

“Under current international law, all Sates may exercise universal criminal
jurisdiction concerning acts of genocide, crimes against humanity and war crimes,
regardless of the nationaity of the offender, the nationdity of the victims and the place
where the crime was committed. This meansthat, in a given case of genocide, crime
against humanity or war crimes, each and every State can exercise its own national
crimina jurisdiction, regardless of whether the custodial State, theterritorial State or any
other State has consented to the exercise of such jurisdiction beforehand. This is
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confirmed by extensive practice.” The jurisdiction of the International Criminal Court:
An informal discussion paper submitted by Germany, UN Doc. A/AC.249/1998/DP2,
23 March 1998 (emphasisin original; footnote concerning aggression omitted).

Indeed, not a single state publicly argued during the 1997-1998 sessions of the Preparatory
Committee that international law prohibited states from exercising universal jurisdiction over the
core crimes. Therefore, the proponent of this further option added,

“Given this background, there is no reason why the ICC - established on the basis of a
Treaty concluded by the largest number of States - should not be in the very same
position to exercise universal jurisdiction for genocide, crimes against humanity and war
crimes in the same manner as the Contracting Parties themselves. By ratifying the
Statute of the ICC, the States Parties accept in an officia and forma manner that the
ICC can aso exercise criminal jurisdiction with regard to these core crimes. This
means that, like the Contracting States, the ICC should be competent to prosecute
persons which have committed one of these core crimes, regardiess of whether the
territorial State, the custodial State or any other State has accepted the jurisdiction of
the Court.” 1d.

Paragraph 2 of the further option provides for non-states parties, which are not
expresdy obliged under the statute to cooperate with the court, even if core crimes were
committed in their territories or by one of their nationals, to “accept the obligation to cooperate
with the Court with respect to the prosecution of any crime referred to in article 5 by lodging
a declaration with the Registrar. Such a provision would facilitate cooperation by non-state
parties with the court in bringing to justice those responsible for the worst crimes in the world.

[Article 10] - [[Action by] [Role of] The Security Council] [Relationship between the
Security Council and the International Criminal Court] [Zutphen 10; ILC 23]

The Security Council should be able to refer a situation, but not an individual matter or
case, where one or more core crimes may have occurred and which involves a threat to
or breach of international peace and security pursuant to Chapter VII of the UN Charter
to the court. The heavily bracketed Article 10 (1) should be amended to makethisclear. See
Partl, VIII.C. Article 10 (1 bis) and (1 ter) onthe modadlities of notification and decision should
be deleted. Amnesty International takes no position on Article 10 (2), or Paragraph 1 of the
further option to Article 10, concerning the core crime of aggression.

Further option to Article 10. Amnesty International takes no position on Paragraph
1 of further option 10 on aggression. Paragraph 2 of the Further Option for Article 10 should
be ddeted. Even a 12-month, one-time delay by the Security Council of an investigation or
prosecution would be contrary to the international law obligation to bring to justice those
responsible for genocide, other crimes against humanity and war crimes.

Article 11. Complaint by Sate [Zutphen 6; 21]
A state should be able to refer a situation - although this situation should not be limited to
asituation involving athreat to or breach of international peace and security - tothe court.

As long as the prosecutor has the power to initiate investigations and prosecutions based on
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information from other sourcesthan referral s by the Security Council or state complaints, subject
to appropriate judicid scrutiny, then states should not have the power to refer individual cases.
The further option for Article 1, discussed below, is, with the suggested amendments,
preferable to the current text of Article 11.

Further option for Article11. Paragraph 1 of the further option Article 11, providing
that “[a] State Party may refer to the Prosecutor a situation in which one or more crimes within
the jurisdiction of the Court appear to have been committed, requesting the Prosecutor to
investigate the situation for the purpose of determining whether one or more specific persons
should be charged with the commission of such crimes’, is consistent with this principle, but this
paragraph must make clear that the state cannot limit the referral to include crimes committed
by only one sideto aconflict in asituation, asin the proposa for an ad hoc internationa crimina
tribuna for Cambodia, or restrict the nationdity of those who can be investigated and
prosecuted, as in the Statute of the Rwanda Tribund. The prosecutor must be free to
investigate al persons who may be responsible for crimes within the court’s jurisdiction in a
gtuation. Indeed, the danger that states can insulate persons from international criminal
responsbility by selective referrals demonstrates the need for the prosecutor to be able to
initiate investigations on his or her own initiative, subject to appropriate judicial scrutiny.
Paragraph 2, concerning theinformation which should accompany the state complaint, isauseful
provison, provided that it does not become the basisfor declaring that the court lacks jurisdiction
or that casesinvestigated areinadmissible because thereferra did not submit al the information
the state could have done with more diligence.

[Article 12]. Prosecutor [Zutphen 46; ILC 25 big]

“For the proposed court to have international credibility and legitimacy, it will be
essential for an international prosecutor to be ableindependently to initiate indictments
of suspected perpetrators of crimeswithin the court’ sjurisdiction. If such indictments
wer e |eft to the decision of a political body, such as the Security Council, thiscould not
but call into question the impartiality of international justice.”

Report of the Special Rapporteur on torture, Mr. Nigel S. Rodley, submitted
pursuant to Commission on Human Rights Resolution 1997/38, para. 226

The prosecutor should be able to initiate investigations in any case where the court has
jurisdiction, even in the absence of areferral by the Security Council or a state complaint,
based on information from any source and to submit an indictment to the court. The
current heavily bracketed text of Article 12 contains the essence of this fundamenta principle,
but it should be revised to provide that the prosecutor may (rather than “shal”, to preserve
prosecutorial independence) initiate investigations on his or her own motion (proprio motu)
based on information obtained from any source, including victims and their families, or persons
acting on their behaf, governments, intergovernmental organizations and non-governmental
organizations. 1t should be for the prosecutor to determine whether the sources are reliable.
See Part |, VIIIL.A.

[Article 13]. Infor mation submitted to the Prosecutor [new]
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Article 13 is an improvement over Article 12 in implementing this fundamenta principle by
gpdling out the procedure for prosecutoria review of the information received, providing that
the prosecutor may seek additional information, defining the role of the pre-trial chamber in
authorizing an investigation based on ajudicia determination that “thereis areasonable basisto
proceed with an investigation, and that the case appears to fal within the jurisdiction of the
Court” and guaranteeing a role for victims in the proceedings. Article 13 aso permits the
prosecutor to make a subsegquent request, based on new information, to the pre-trial chamber
for authorization to conduct an investigation. The prosecutor is aso required to inform the
source of the information if the prosecutor determines that there was no reasonable basis for
aninvestigation. Article 13, which provides appropriatejudicia scrutiny to ensurethat there will
be no abuse by the prosecutor of hisor her authority, should be incorporated without any change
in the statute.

Further option for articles 6, 7, 10 and 11 [new]. Each of these options is discussed
above under the relevant article number.

Article 14. Duty of the Court asto jurisdiction [Zutphen 12; ILC 24]

This principle, asthe noteindicates, isreflected in Article 17 (1), and, therefore, Article 14 could
be deleted.

Article 15. I'ssues of admissibility [Zutphen 11; ILC 35]

States have the primary duty to bring those responsible for grave crimes under
international law to justice, but the court must be able to act as an effective complement
to states when they are unable or unwilling to fulfil this duty. The court must have the
power to determine whether to exercise its concurrent jurisdiction in such cases. The
agreement on the unbracketed text of Article 15 was one of the great achievements of the
August 1997 session of the Preparatory Committee. Despite the disclaimer at the beginning of
this article that the text “represents a possible way to address the issue of complementarity and
is without prejudice to the views of any delegation”, it represented the agreement of an
overwhelming number of delegates at that session and no delegation has publicly sought to reject
this compromise. Any attempt by a government to weaken Article 15 could endanger
agreement on the rest of the consolidated text and cause the diplomatic conferenceto fail. The
only changes which could be safely made to the text would be those which clarify some of the
ambiguities mentioned in the footnotes, although it would be preferable if any ambiguities were
resolvedin other ways than reopening the agreed text of Article 15 (see discussion of amnesties
for genocide, crimes against humanity and war crimes below).

Sates should not be able to shield those responsible for the worst crimes
imaginable from international justice by pardons, amnesties or similar measures which
prevent the emergence of the truth and subsequent accountability before the law. There
should not be the dightest doubt that a national amnesty law or pardon which prevents the
emergence of the truth and those responsible being brought to justice cannot prevent the
international criminal court from bringing those responsible for genocide, other crimes against
humanity and war crimesto justice. Asthe UN Special Rapporteur for torture stated in his most
recent report, he was
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“aware of suggestions according to which nationaly granted amnesties could be
introduced as a bar to the proposed court’s jurisdiction. He considers any such move
subversive not just of the project at hand, but of international legality in general. It
would gravely undermine the purpose of the proposed court, by permitting States to
legidate their nationals out of the jurisdiction of the court. It would undermine
internationa legdlity, because it is axiomatic that States may not invoke their own law
to avoid their obligationsunder internationd law. Sinceinternational law requires States
to penalize the types of crime contemplated in the draft statute of the court in general,
and torture in particular, and to bring perpetrators to justice, the amnesties in question
are, ipso facto, violations of the concerned States obligations to bring violators to
justice.  Any such proposed move would be to turn things on their head, alowing
national law to dictate international legal obligation.” Report of the Special Rapporteur
on torture, Mr. Nigel S. Rodley, submitted pursuant to Commission on Human Rights
resolution 1997/38, UN Doc. E/CN.4/1998/38, 24 December 1997, para. 228.

Footnote 42 to this article indicates that some delegations thought that Article 15 “should aso
address, directly or indirectly, cases in which there was a prosecution resulting in conviction or

acquittal, as well as discontinuance of prosecutions and possibly also pardons and amnesties’

and suggestedthat Article 18 (ne bisin idem), as then worded, did not adequately address this
matter. However, nothing in Article 15 would prevent the court from exercising its concurrent
jurisdiction when a state granted an amnesty, pardon or similiar relief for genocide, crimes
againgt humanity or war crimes before a final judgment. Asthe UN Specia Rapporteur on
torture has explained, such national measures which prevent the emergence of the truth and
accountability beforethelaw would violateinternational law. No state which is serious about
international justice for the worst crimesin the world could give such measures any legitimacy
whatsoever. They would negate the very purpose of the court and make the establishment of

the court afutility. Article 19 would address the problems of post-judgment amnesties, pardons
and smilar measures by expresdy authorizing the court to try someone who had been tried by
another court “if a manifestly unfounded decision on the suspension of the enforcement of a
sentence or on a pardon, a parole or commutation of the sentence excludes the application of

any appropriate form of penalty”.

[Article 16]. Preliminary rulings regarding admissibility [new]

To ensure that the prosecutor is able to conduct investigations to deter mine whether there
issufficient information to seek an indictment and to arrest the accused pursuant to that
indictment before it is made public, state challenges to the jurisdiction or admissibility of
a case should be permitted only after the indictment has been approved and the accused
arrested, unlessthe court otherwise decides. Thisarticle, whichisentirely in brackets, would
permit states to chalenge the admissibility of any investigations concerning a Situation before
the prosecutor could start an investigation and prevent the prosecutor from conducting such
investigations pending the result of these state challenges. There are serious flaws with this
proposal which must be corrected if it is to be included in any form in the statute. Paragraph
1 provides that once a matter (which could, as the International Law Commission made clear
in its commentary on the ILC draft statute, in contrast to asituation, be asingle case) had been
referred to the court by one of the three possible trigger mechanisms in Article 6 (Security
Council referral, state complaint or the prosecutor acting on his or her own initiative (proprio
motu) and the prosecutor had determined that there was sufficient basis to proceed, the
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prosecutor would have to make the referra known by public announcement and by notification
to al states parties. This public announcement and, in some cases, the notice to states aone,
could aert suspectsto the investigation, leading to the conceal ment and destruction of evidence,
the intimidation or murder of witnesses and the flight of the suspects. The advantages of the
use of seded indictmentsin the former Yugodaviato effect arrests was widely recognized by
states, including permanent members of the Security Council.

Under Paragraph 2, within an unspecified number of days after the announcement,
a dtate, including a non-state party, could inform the court that it was investigating its own
nationdas or others within itsjurisdiction with respect to the matter. At the request of that state,
the prosecutor would be obliged to “defer to the State' sinvestigation of such persons unlessthe
Prosecutor determines that there has been a total or partial collapse of the State’'s national
judiciad system, or the State is unwilling or unable genuinely to carry out the investigation and
prosecutions’. Thiswording is different from the detailed list of factors which the court is to
examine pursuant to a determination of admissibility under Article 15. However, before the
prosecutor could commence an investigation after he or she made such a determination, the
prosecutor would have to obtain a preliminary ruling by the pre-trial chamber confirming the
determination. Paragraph 2 would place the burden to demonstrate that the existence of the
above factors on the prosecutor, ingtead of the state, which would be best placed to provide the
relevant information since most of it would be in the possession of the state. Despite the
demonstrated need for prompt investigation and prosecution of crime, if the prosecutor deferred
to the state investigation, he or she would be prohibited under Paragraph 2 from reviewing this
determination for a period of six months or, possibly, one year after that deferral even if
information came to the prosecutor’s attention that the state was unable or unwilling to
investigate or prosecute. Thus, the requirement in Paragraph 4 that states parties have to
respond “without unduedelay” to requeststo keep the prosecutor informed concerning the status
of the state’ s investigation would be of limited value.

If, instead of deciding initidly to defer to the state investigation, the prosecutor
determined that he or she should commence an investigation, under Paragraph 3 the prosecutor
would have to seek permisson to do so from the pretrial chamber confirming that
determination. Even if the pre-trial chamber confirmed the prosecutor’ s determination to open
one or more investigations, he or she could not do so until the appeal chamber decided an appeal
by a gtate of the pre-trial chamber confirmation. This paragraph would require the appeals
chamber, in contrast to decisions confirming or reversing ajudgment of guilt which requiresonly
a ssimple majority, a unanimous decision or a two-thirds majority. All appeals should be
decided by a smple mgority. A state could appeal apre-trial chamber decision confirming the
prosecutor’ s determination to open and investigation; the prosecutor could not do so. If the
state can appeal, then the interests of international justice would require alowing the prosecutor
to do so aswell. Paragraph 5 would give states get a third bite at the gpple in being able to
challenge the admissibility yet again pursuant to Article 17, despite the intention of that article
to limit states to one challenge before trial to admissibility. Permitting repeated state challenges
to the admissibility of cases could only undermine the authority of the court and dow down the
work of the court, contrary to the fundamenta principle that justice delayed is justice denied.
There seemsto belittle in the lengthy, complicated and unfair proceedings required in Article
16 which would help make the court an effective complement to nationa jurisdictions. The
state’ s ability to ensure appropriate judicial review over the prosecutor’ s decision that the court
had jurisdiction and that cases would be admissible are adequately protected by Article 13,
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requiring preliminary judicia review of the prosecutor’s decision to open an investigation, and
Article 17, which permits one pre-trial challenge to jurisdiction and admissibility by the state and
other challenges by the accused.

Article 17. Challenges to the jurisdiction of the Court or the admissibility of a case
[Zutphen 12; ILC 36]

Suspects who have been arrested on a pre-indictment arrest warrant and the accused
should be ableto challengethejurisdiction of the court or the admissibility of a case at any
stage of the proceedings, and states should be able to make such challenges only once
after the arrest of the suspect or accused and beforetrial. Paragraph 1 (a), which requires
the court to satisfy itself that it has jurisdiction at every stage of the proceedings should be
includedin the statute, since the court cannot act at al without jurisdiction (except to determine
whether it has jurisdiction or not). Paragraph 1 (b), however, which permits the court to
determine the admissibility of acase on its own motion pursuant to Article 15 at any stage of the
proceedings, may pose problems. Once a determination has been made that the case is
admissible and proceedings are under way, the court should not be under pressure throughout
the proceedings from states belatedly claiming that they could conduct the proceedings. This
problem does not appear to be addressed adequately in Paragraph 3 (see discussion below).
Paragraph 2 (a), which permits the suspect or accused to challenge the jurisdiction of the court,
should be amended to limit chalenges by suspects to those who have been arrested pursuant to
apre-indictment arrest warrant, otherwise this would frustrate the very purposes of such pre-
indictment arrest warrants - to prevent flight. Paragraph 2 (b), which contains a number of
options, should be amended to limit state challengesto jurisdiction and admissibility to challenges
made after arrest to ensure that the court can issue sealed warrants to arrest suspects and
sealed indictments which will permit it to apprehend the accused. State challenges after that
date will fully address state concerns, since if the state can demondtrate that the court lacks
jurisdiction or that the case is inadmissible because it is able and willing to conduct a prompt,
vigorous, thorough and fair investigation, then the suspect or accused and any evidence seized
can be transferred to the state. The limitation in Paragraph 3 of state challenges to the
admisshility of a case to one challenge before trid is essential to ensure that states cannot
repeatedly disrupt or delay proceedings by such challenges. The various exceptions proposed
to thisrule in this paragraph should be rejected. However, the accused should be able to raise
challengesto jurisdiction at any time, since the court itself must satisfy itself at any stage of the
proceedings that it hasjurisdiction. Paragraph 4, requiring statesto challenge admissibility at the
earliest possible opportunity, be amended to provide that such challenges should be made at the
earliest possible opportunity after anarrest. The alocation of hearing challenges between the
pre-trial and trial chambers in Paragraph 5 appears satisfactory.

Article 18. Ne bisin idem [Zutphen 13; ILC 42]

The fundamental principle of ne bisin idem, which prohibitstheretrial of a personinthe
same jurisdiction for a crime he or she committed, should be reflected in the statute. That
principle, however, applies only to retrids by thesame jurisdiction, and the statute must ensure
that the court has the power to retry persons who have been tried by national courts in
proceedings which were designed to frustrate justice by shielding the person from criminal
responsibility for core crimes or were otherwise unfair. Article 18 (1), which is unbracketed,
incorporates this principle by prohibiting the international crimina court itsaf from retrying a
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person for conduct which formed the basis of the crimes for which the person had been
acquitted or convicted, but a footnote would weaken this prohibition by subjecting it to Article
83 (see discussion below of that article). Article 18 (2), which is unbracketed, prohibits the
retrial of a person before another court for a crime within the international crimina court’s
jurisdiction “for which that person has aready been convicted or acquitted by the Court”. This
provison would permit a nationa court to try a police chief for acts which congtituted murder
under nationa law who had been acquitted by the international crimina court of committing and
inciting genocide who killed several hundred people in a village over a decade because they
were membersof adifferent political party or socia class, not because of agenocidal intent, and
acquitted of murder as a crime against humanity, because there was insufficient admissible
evidence in that particular case that the killings were systematic or widespread. Since the
international crimina court will not have jurisdiction over crimes under nationd law, Article 18
(2) would ensure that a person who commits a crime under national law does not escape
crimina responsibility smply because the prosecutor was unable to prove beyond a reasonable
doubt that the acts constituted a core crime.

Article 18 (3), which is unbracketed, facilitates the international crimina court’ sability
to act as an effective complement to national courts when they are unable or unwilling to bring
persons to justice for core crimes. It provides that

“[n]o person who has been tried by another court for conduct also proscribed under
aticle 5 [listing the crimes within the international criminal court’s jurisdiction] shal be
tried by the Court unless the proceedings in the other court:

(a) were for the purpose of shielding the person concerned from criminal responsibility
for crimes within the jurisdiction of the Court; or

(b) otherwise were not conducted independently or impartially and were conducted in
a manner which, in the circumstances, was inconsistent with an intent to bring the
person concerned to justice.” (footnotes omitted).

Nevertheless, there are at |east two problems with the wording of this provision, which are also
foundin Article 15 (2) (a) and (c). Article 18 (3) (a), by requiring a“ purpose” to shield aperson
from crimina responsibility, would not cover proceedings where a prosecutor, acting in good
faith, was unable to secure a conviction because the court, in practice, lacked the powers to
seize evidence or compel withesses to testify, for example, because of unsettled conditionsin
the country. Article 18 (3) (b), by requiring that the proceedings be “conducted in a manner
which, in the circumstances, was incons stent with an intent to bring the person to justice”, could
- unlessthe“intent” isread to include those outside the proceedings - fail to addressthe situation
where the trial could not be conducted independently or impartially because of threats to the
prosecutor, the judges, lawyers, victims and witnesses, directly or indirectly, by others.
Moreover, there is a danger that the terms “independently” and “impartialy” could be read so
narrowly as to exclude cases where the independence of the prosecutors and judges were not
threatened and they actedimpartialy, but the proceduresfell far short of internationa standards
for afair tridl.

As suggested in afootnote, additiond provisions, consistent with the limited scope of the
principle of ne bisin idem, should be considered. For example, should not the court be ableto
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retry aperson who killed 500 people and was convicted in anational court of mandaughter, for
which the maximum sentence is much shorter than for genocide,? After the conclusion of the
trids before the International Military Tribunals a Nuremberg and Tokyo, there were a series
of national trials where those responsible for mass murders or employment of dave labour were
convicted of less serious offences carrying derisory punishments. Of course, the dternative
approach at the end of Article 18, which would preclude the international criminal court from
exercising its concurrent jurisdiction in any case where a national court was exercising or had
exercised jurisdiction, is unacceptable and should be deleted.

Article 19 [new]

Article 19 is designed to ensure that the court can be an effective complement to national
jurisdictions which are unable or unwilling to enforce a sentence of a national court for a core
crime by permitting the court to try a person sentenced in such acase“if amanifestly unfounded
decision on the suspension of the enforcement of a sentence or on a pardon, a parole or a
commutation of the sentence excludes the application of any appropriate form of penalty”.

Article 20. Applicable law [Zutphen 14; ILC 33]

The unbracketed text of Article 20 (a) and (b) providing that the court should apply, fird, the
statute and its rules of procedure and evidence, then, “if necessary, applicable treaties and the
principles and rules of generalinternational law”, together with the bracketed phrase, “including
the established principles of the law of armed conflict”, should beretained. Option 1 for Article
20 (2) (c), providing that the court should then, if these fail to provide answers, apply “genera
principles of law derived by the Court from national legal systems of the world” (unbracketed),
with the qualification, in brackets, “where those national laws are not inconsistent with this
Statute and with international law and internationally recognized norms and standards’, should
be kept to ensure uniform decision-making. Option 2, permitting reference to different national
laws, could lead to different outcomes with regard to defendants from different countriesin the
same case as well as with regard to crimes committed in different countries, contrary to the
fundamentd principle of equality of accused before the court, as recognized in Article 14 (1) of
the ICCPR. See Part |1, IV.C.1.d. The unbracketed provisions, Article 20 (2), permitting the
court to apply its own precedents, and Article 20 (3), requiring that “[t]he application and
interpretation of law pursuant to this article must be consistent with internationally recognized
human rights’, should be retained.

PART 3. GENERAL PRINCIPLES OF CRIMINAL LAW
Article 21. Nullum crimen sine lege [Zutphen 15; ILC A]

The fundamental principle of legality (nullum crimen sine lege) should be included in
the statute. Article 21 (1) (a), which providesthat “aperson shall not be criminaly responsible
under this Statute: (a) in the case of a prosecution with respect to a crime referred to in article
5. .., unless the conduct in question constitutes a crime that is defined in this Statute”,
incorporates this principle, but it may have to be modified in two respects. Since the elements
of the crimes are to be incorporated in a separate instrument drafted by the preparatory
commission or the court after the statute is signed, this provision should be amended to indicate
that the crime should be defined in the statute or separate instrument. If the international
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community subsequently decided that it would be appropriate for the court to assumejurisdiction
over cases within the jurisdiction of anad hoc international criminal tribuna established by the
Security Council, it might be necessary to amend Article 21 (1) (@), unless the draft provision
is revised now to providefor such apossbility. Article 21 (1) (b) could be deletedif, asislikely,
treaty crimes are not included within the court’s jurisdiction when it is first established. |If
retained, the concept of applicability of atreaty to the conduct of an individual for purposes of
imposing internationd crimina respongibility will have to be carefully defined since, in contrast
to core crimes, most of the proposed treaty crimes - apart from torture - are not widely
recognized as crimes of universd jurisdiction. Although the prohibition in Article 21 (1) (2),
which is bracketed, of determining whether conduct is crimina by the process of analogy is
widdy considered part of the principle of legdlity, this prohibition will have to be interpreted in
the light of the redlity that crimes under international law do not have the same elaborate
framework of criminal law and procedure as crimes under national law. Therefore, of necessity,
short of an elaborate international criminal code, the court will haveto resort in alimited number
of cases, asprovided in Article 20 of the consolidated text, to other applicable law than provided
in the statute, separate instrument setting out the elements of the crimes and the rules of
procedure and evidence. Similarly, even if the appropriate penalties are - as they should be
under the related principle of nulla poena sine lege- stated in the statute in Article 68, the court
will have to look at other applicable law in determining certain issues, such as whether to apply
concurrent sentences or consecutive sentences. Paragraph 3 of Article 20, which is
unbracketed, stating that “Paragraph 1 shall not affect the character of such conduct as being
crimes under international law, apart from this Statute”, is a useful complement to ArticleY in
Part 2.

Article 22. Non-retroactivity [Zutphen 16; ILC A big|

Article 22 (1), which is unbracketed, appears to be consistent with the principle of non-
retroactivity of criminal law as recognized in Article 15 (1) of the ICCPR, but it is more
restrictive than necessary, at least with respect to core crimes, since Article 15 (2) of the
| CCPR makes clear that “[n]othing in this article shal prejudice the trial and punishment of any
person for any act or omission which, at thetimewhen it was committed, was criminal according
to the genera principles of law recognized by the community of nationg],]” and each of the core
crimes involve acts or omissions which are criminal under genera principles of law. Article 22
(2), which provides that “[i]f the law as it appeared at the commission of the crime is amended
prior to the fina judgment in the case, the most lenient law shall be applied[,]” should be retained
and the brackets removed.

Article 23. Individual criminal responsibility [Zutphen17; ILC B.ato d]

The statute should provide for individual criminal responsibility and prohibit any form of
collective punishment. Article 23 (1), which provides that “[t]he Court shdl have jurisdiction
over natural persons pursuant to the present Statute],]” and Article 23 (2), which statesthat “[a]
person who commits a crime under this Statute is individually responsible and liable for
punishment[,]” both of which are unbracketed, implement only the first of these principles.
Article 23 (4), which is unbracketed, states that crimina responsibility of individuas under the
statute “ does not affect the responsbility of States under international law”. Although this may
well betruewith regard to statecriminal respongbility, a state may well incur civil respongbility
under internationa law for the acts of its agents and those acting with its consent or
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acquiescence (seediscussion below of Article 73). Article 23 (5) and (6), both of which provide
for criminal responsbility of lega persons (such as corporations or politica parties) are
incongistent with the prohibition of collective crimina responsibility and should be deleted. Of
course, legal persons should becivilly responsiblein certain casesfor the acts of their personnel.

Article 23 (7), which is heavily bracketed, needs further work. See Part I, VI.D. If
agreement cannot be reached at the diplomatic conference on principles of accessory liability,
thenthis provision should be placed in aseparate instrument. The revised section should, at least
with respect to the crime of genocide, include crimina responsibility for conspiracy, direct and
public incitement, attempt and complicity, as required by Article 111 of the Genocide Convention
and consistent with the intent of the drafters of that treaty. Article 23 (7), which applies to dl
crimes within the court’ s jurisdiction, appears to include options covering al of these concepts.
As suggested in a footnote, if the court is to have jurisdiction over a person who aids, abets or
assistsacrimina after the crime has been committed (for example, by aiding the escape of the
accused or concealment of evidence), the statute should expressly say so. Another footnote,
which urges that a person be held criminaly responsible who “participates in an organization
whichaimsat the redlization of such acrime by engaging in an activity that furthers or promotes
that redlization”, and is based upon the now discredited provision in the Nuremberg Charter
imposing crimina liability for membership in organizationsfound to be crimind. 1t isinconsistent
with the fundamenta principle of individua crimina responsibility. The mental element (mens
rea) required should be congstent with Article 29.

Article 24. Irrelevance of official position [Zutphen 18; ILC B.€]

The statute should ensure- in amanner which isconsistent both with principlesof natural
justice and the need to deter grave crimes - that superiors and subordinates, regardless
of rank or position, are held responsiblefor all actsand omissions. A personinacommand
or superior position, regardless of rank or status, who orders a subordinate to commit genocide,
other crimes against humanity or war crimes should be held equally responsible for the crime
with the subordinate (see discussion of Article 25 below). A person’s officid position should
be neither a defence nor a mitigating factor. See Part |, VI.C.3. The unbracketed part of
Article 24 (1) incorporates this principle. However, the inclusion of the bracketed words, “[per
se]”, permit aperson’ sofficia capacity to be considered asamitigating factor, when, if relevant
to sentencing, it should be an aggravating factor for an official who abused his or her position
to commit grave crimes. Article 24 (1) should be adopted without the bracketed words. Article
24 (2), which further reinforces the principle by providing that immunities or special rules
attaching to an official cannot prevent the court from exercising itsjurisdiction over that person,
should be included.

Article 25. Responsibility of [commanders] [superiors] for acts of [forces under their
command] [subordinates] [Zutphen 19; ILC C]

The statute should provide that a superior (whether military or civilian) is responsible if
he or she orders genocide, other crimes against humanity or war crimesto be committed
and that crime is committed or attempted by a subordinate. The statute should also
providethat a superior isequally responsiblewith the subordinateif he or sheknew or had
reason to know that a subordinate had committed or was about to commit such a crime
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and failed to take feasible steps within his or her power to prevent or punish the crime.
The principle of superior responsibility has severa elements, including: (1) a duty to exercise
authority over subordinates, (2) equality of responshbility with the subordinate; (3) actua
knowledge of the unlawful conduct planned or carried out by the subordinate or sufficient
information to enable the superior to conclude that such conduct was planned or had occurred;
(4) failureto take necessary steps, (5) feasibility of such steps; and (6) prevention or repression
of thecrime. See Part |, VI.C.4.

Article 25 contains many, but not al, of these e ements as options and contains anumber
of unacceptable options. The unacceptable options would limit the principle to military
commanders, thus excluding civilian presidents, prime ministers and defence minigters;, and
would narrow the situations in which a superior should have known about the actions of the
subordinates, for example, to situations where there were widespread commission of the
offences (thusexcluding asinglelarge massacre). Article 25 (b) weakensthe strict requirement
under Article 86 (2) of Protocol | for superiors to “take al feasble measures within their
power”, by simply requiring the superior “to take all necessary and reasonable measures within
his or her power”. This standard undermines the requirement of necessity with reasonabl eness,
when humanitarian law expects the superior to do his or her utmost to punish or prevent such
crimes. Article 25 (b) should be amended to be congistent with Article 86 (2) of Protocol 1. The
statute should also make clear that Article 28 (2), concerning omissions, does not override this
article.

Article 26. Age of responsibility [Zutphen 20; ILC E]

Although Amnesty International takes no position concerning what is an appropriate age for
individua crimind responghility, the statute should include some provision concerning the age
of crimind respongbility. If it proves difficult to reach agreement on a precise age, it might be
better to leave it to the court in individual cases to determine whether the person charged has
reached sufficient maturity for the imposition of crimina responsibility, possibly aong the lines
in the compromise proposed in Footnote 4 to Article 68 of the Zutphen text. See Part I,
VI.C.2.

Article 27. Satute of limitations [Zutphen 21; ILC F]

There should be no statute of limitations for the core crimes of genocide, other crimes
against humanity or serious violations of humanitarian law. See Part I, VI.E.L
Therefore, Proposal 4, which expresdy providesthat there should be no statute of limitationsfor
these crimes - thereby sending aclear warning to would-be criminasthat they will never be safe
from justice - should be adopted. The concern about the possible unfairness of atrial after a
long lapse of time can be fully addressed in Article 64 (1) (2) and (2), which provides that the
court has a duty to ensure that the right of the accused are respected and that the trid is fair,
and, therefore, Proposal 3 should be deleted. All other proposals, to the extent that they impose
a datute of limitations on genocide, other crimes against humanity or war crimes must be
deleted.

Article 28. Actusreus (act and/or omission) [Zutphen 22; ILC G]

Al Index: IOR 40/10/98 Amnesty International May 1998



The international criminal court: Making the right choices - Part V 43

I nthelight of thewide variety of legal systemsfrom which judgeswill be appointed, it will
be necessary to provide the court with guidance concerning what types of conduct - which
should include both an act (actus reus) and an omission - will result in criminal
responsibility with respect to crimeswherethisisnot spelled out clearly enough in atreaty
defining the crime or customary law. Generd principles applicable to al crimes should, if
possible, be spelled out in the statute or, if thisis not possible, in the rules. Paragraph 1, which
is unbracketed, and states conduct for which a person may be held criminally responsible can
condtitute either an act or omission, should be included. Paragraph 2, which defines when an
omisson may giveriseto crimina responsibility under the statute, must not override long-settled
principles concerning superior responsbility in Article 25. Some of the bracketed options, such
as the restriction on the scope of omissions giving riseto crimina responsibility where there was
no “unreasonablerisk of danger” to the person and therewas* an intention to facilitate acrime”,
would undermine the principle of superior responsbility, as well as other principles of crimina
respongbility. Sub-Paragraph (a), which is unbracketed and imposes crimina responsibility for
an omisson when omission is part of the definition of the crime, should be included. The
dternative basisfor crimina responsibility for omissionsin the heavily bracketed Sub-Paragraph
(b) should at least include failure to fulfil a pre-existing obligation under international law.
Paragraph 3, which is in brackets, stating that a person is only criminally responsible under the
statute if the harm caused is caused by attributable to that person’s conduct, could be included
as an dement of the principle of individuad criminal responsibility.

Article 29. Mensrea (mental elements) [Zutphen 23; ILC H]

The mental elements of the crimes should be fully consistent with the mental elements
required under international law and not weakened. The court should have jurisdiction
over crimes which are committed either intentionally, with knowledge or recklessly. As
stated above in the discussion of Article 5, the mental elements of genocide and war crimes
recognized in international law should be incorporated in the statute and, where the consolidated
text is incongistent with international law, it must be amended. Article 29 fails to satisfy these
requirements and its definitions could lead to some confusion. Paragraph 1 should treat intent,
whichin many national legal systemsincreasingly means a purpose to engagein certain conduct
or achieve aparticular result (for example, in the American Law Ingtitute' sModel Penal Code),
and knowledge, which Paragraph 3 defines as being “aware that a circumstances exists or a
consequence will occur”, as separate mental elements for clarity. Paragraphs 1 and 2,
however, appear to combine the two concepts, as in some other nationd lega systems, which
could lead to consderable confusion in the international court about the mental elements which
must be proved to establish guilt, particularly with genocide, which requires a specific intent.
Paragraph 1 states that unless otherwise provided, aperson isonly criminally responsible “if the
physica elements are committed with intent and knowledge” (emphasis supplied). Paragraph
2 states that a person has intent, in relation to conduct, where the person “means to engage in
the act [or omission]” and, in relation to a consequence, the person “means to cause that
consequence or isawar e that it will occur in the ordinary course of events’ (emphasis supplied).

A second serious problem is the limited scope of conduct covered which is crimina
under international law. As the discussion above in connection with Article 5 of the mental
eements of war crimes demonstrates, many of the grave breaches of the Geneva Conventions
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and Protocol | can be committed wilfully - that is with intent or recklessly. Therefore, it is
essential to remove the brackets around Paragraph 4, which provides that the court has
jurisdiction over crimes which were committed recklesdy. See Part |, VI.B. However, the
current definition in that paragraph, by making the three e ements cumulative, would eliminate
most cases of reckless war crimes, and should be amended.

Article 30. Mistake of fact or law [Zutphen 24; ILC K]

A mistake of fact should be a ground for excluding criminal responsibility only if it
negates a mental element of the crime, is a reasonable mistake and involves an honest
error of judgment. The unbracketed language in Paragraph 1 of Option 2, providing that “[a]
misteke of fact shall beaground for excluding crimina responsibility only if it negatesthe mental
element required by the crime’, together with the proviso in brackets “that the circumstances
he reasonably believed to be true would have been lawful”, would be consistent with this
principle. See Part I, VI.E.6. Option 1 is not.

A mistake of law should not exclude criminal responsibility where the accused was
unaware that the prohibited conduct was unlawful, although it may do so when a
reasonable mistake concerned an element of the crime, such a mistaken belief that a court
had authority to issue a sentence or that property was abandoned. See Part I, VI.E.6.
The aternative to Paragraph 2 in the footnote to Option 2, with the qudification that the mistake
was reasonable, is consstent with this principle:

“Mistake of law asto whether aparticular type of conduct isacrime under this Statute,
or whether a crime iswithin the jurisdiction of the Court, is not a ground for excluding
criminal responghility. However, a [reasonable] mistake of law may be a ground for
excluding crimina responsibility if it negates the mental element required by such
crime.”

Neither Paragraph 2 of Option 2 nor Option 1 satisfy this principle.
Article 31. Groundsfor excluding criminal responsibility [Zutphen 25; ILC L]

Impermissible defences under international law, such as superior orders, should be
excluded.

Mental disease or defect. Sub-Paragraph (a), providing that apersonisnot criminally
responsible if a the time of that person’s conduct he or she “suffers from a mental disease or
defect that destroysthat person’ s capacity to appreciate the unlawfulness or nature of hisor her
conduct, or capacity to control his or her conduct to conform to the requirements of law”,
appears to be consistent with the purpose of the statute. However, the statute or ruleswill have
to establish a procedure consistent with internationa law and standards for addressing the
Stuation of a person acquitted on this ground who continues to suffer from that disease or
defect.

I ntoxication. It would be most consi stent with the purpose of the statute if voluntary
intoxication were excluded as a defence, but included as a possible factor in mitigation if the
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person did not have a pre-existing intent or know that the circumstances which led to the crime
would arise. As afootnote to Sub-Paragraph (b) states, permitting voluntary intoxicetion to be
adefencein either of these situations “would probably lead to agreat number of war crimesand
crimes against humanity going unpunished”. Of course, if intoxication is involuntary and it
destroys the will, then it would mean that the necessary mental €lement was not present and the
person would not be criminaly responsible.  Sub-Paragraph (b) should be modified to be
consistent with these principles.

Self-defence, defence of othersand defence of property. The statute should provide
that in certain strictly and narrowly defined circumstances that self defence and defence of
others may be adefence to akilling or the infliction of bodily harm in an individual case which
might otherwise be a crime under internationa law, athough, given the nature of the crimes of
genocide, other crimes against humanity and war crimes, such situations are likely to be rare.
Defence of property, should be excluded. See Part |, VI.E.5. Sub-Paragraph (c) should be
reworded to incorporate the following elements: the person did not place himsdlf or herself in
the circumstances leading to the threat, the belief that the use of force was necessary was
reasonable, that it applies only to threats to that or another person, the threat of force was
immediate, the threat of force was unlawful and the force used to ward off the threat was
reasonably proportiona to the threat.

Duress. Duress - sometimes called compulsion or coercion - cannot be a defence
tothe core crimesof genocide, other crimesagainst humanity or war crimeswhich involve
killing or inflicting bodily harm on innocent victims when the mental and physical
elements are present, although it is a factor which could be considered in certain
circumstancesin determining whether mitigation of punishment isappropriate. See Part
I, VI.E.3. Asthe Appeas Chamber of the Yugodavia and Rwanda Tribunals recently decided
in the EredemovikE case, for the reasons set forth in the joint separate opinion of Judges
McDonad and Vohrah and in the separate and dissenting opinion of Judge Li, “duress does not
afford a complete defence to a soldier charged with a crime against humanity and/or a war
crime involving the killing of innocent human beings’ (Para. 19). As recognized in those
separate opinions, however, duress could be considered as amitigating factor in these Situations
(Separate opinion of Judges McDonald and Vorah, para. 82; separate and dissenting opinion of
Judge Li, para. 5). Therefore, Sub-Paragraph (d) should be revised to read that a person is not
criminally responsible if the person reasonably believes that there is athreat of imminent death
or serious bodily harm against that person or another person and the person act reasonably to
avoid thisthreat, provided that the person’s action causes neither death nor a greater harm that
the one sought to be avoided; however, if the person recklessly exposed himself or herself to a
Stuation which was likely to lead to the threat, the person shall remain responsible. Other
options proposed should be deleted. Sub-Paragraph (d) should aso provide that even if not all
of these conditions are met, duress may be taken into account in mitigation of punishment
pursuant to Article 77 (determination of sentence) or a provision on this subject in the rules.

Necessity. Necessity should not be a defence to the crimes of genocide, other
crimes against humanity or war crimes when the physical and mental elements of the
crime are present, except in the strictly limited circumstances that it may be taken into
account in humanitarian law, although in certain circumstances it may be taken into
account in determining whether to mitigate punishment. See Part |, VI.E.4. Therefore,
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Sub-Paragraph (€) should provide that a person isnot criminally responsibleif at the time of the
person’s conduct the person reasonably believes that there are circumstances beyond that
person’s control which constitute a danger of imminent death or serious bodily harm to that
person and the person acts reasonably to avoid the danger, provided that the person did not
cause death and provided that there existed no other way to avoid the danger. The sub-
paragraph should also provide that if not al these requirements are met, necessity can be
considered in mitigation of punishment.

Paragraph 2 of Article 31, stating that the court may determine the gpplicability of the
grounds for excluson of crimina respongbhility, if retained, should include the grounds for
exclusion of criminal responsibility under the statute, since not all of them arelisted in Paragraph
1

Article 32. Superior ordersand prescription of law [Zutphen 26; ILC M]

One defence which must be excluded isthe defence of superior orders, although the order
may be taken into account in mitigation of punishment. Paragraph 1 should be revised to
be fully consstent with this principle, established in the Charters of the Internationa Military
Tribunds at Nuremberg and Tokyo and incorporated in the Statutes of the Yugodavia and
Rwanda Tribunals. See Part |, VI.E.2. The paragraph should make clear that it applies to all
orders, whether given by a military or a civilian superior, and the phrase in brackets at the end
of the sentence which eviscerates this principle by providing that it applies only to orders which
were “known to be unlawful” or which “ appeared to be manifestly unlawful”, should be deleted.
The circumstances when such orders may be taken into account in mitigation should be
addressed in Article 77 (determination of sentence). The principle that nationa legidation or
regulations do not excuse international criminal responghility, mentioned in Paragraph 2, which
isin brackets, could be incorporated in this article, but the rest of the paragraph, which contains
options excluding this principle with respect to crimes against humanity and war crimes, must
be deeted. It would allow states to immunize those responsible for these crimes under
international law by nationa legidation, thus rgecting the legacy of Nuremberg and making the
court powerless to dea with the worst crimes in the world.

[Article 33. Possiblegroundsfor excluding criminal responsibility specifically referring
towar crimes| [Zutphen27; ILC N]

Thereis no need for a separate list of grounds for excluding criminal responsibility for
war crimes, as these are to be found in the definitions of these crimesunder international
law. Moreover, the origin of the concept of military necessity, as defined in the Lieber Code
of 1863, was arestraint on military operations, not as a defence to war crimes.

Article 34. Other groundsfor excluding criminal responsibility [Zutphen 28; ILC O]

The only permissible grounds for excluding crimina responsibility in the statute should be
expresdy listed in the statute to ensure that the court does not create new defencesinconsi stent
with the statute and international law or weaken the prohibitionsin the statute and international
law initsjurisprudence. If, however, Paragraph 1, which permitsthe court to consider excluding
criminal respongbility on grounds not listed in this part of the statute, isincluded, then this power
must be strictly limited. Paragraph 1 (a) should provide that the ground is recognized in the
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generd principles of criminal law, and Paragraph 1 (b) should not only provide that the ground
“dedls with a principle clearly beyond the scope of the grounds for excluding crimina
responsibility enumerated in this part and is not otherwise inconsistent with those or any other
provisons of the Statute”, but should aso provide that the ground is not contrary to international
law. If these requirements are not satisfied, then Article 34 should be deleted.

PART 4. COMPOSITION AND ADMINISTRATION OF THE COURT
Article 35. Organs of the Court [Zutphen 29; ILC 5]

This article, which provides that the court consists of the organs of the presidency, an appedls
chamber, trial chambers, apre-trial chamber (or pre-trial chambers), the office of the prosecutor
and aregistry should beincluded in the statute, but, to ensure flexibility in the face of fluctuating
case loads, should provide for one or more pre-trial chambers, as necessary.

Article 36. Judges serving on a full-time basis [Zutphen 29 big]

It would be preferable for judges to serve on afull-time basis from the moment they are el ected
to ensure that they are available to perform their international duties at a moment’s notice,
without concerns about competing national responsibilities. If judges other than those composing
the presidency serve only part-time at the beginning, then there should be a procedure which
permits the court to become a full-time court as soon as it is necessary, such as the decision
being made by the presidency itself, which would ensure that the decision was taken on non-
political grounds with full judiciad independence by the institution best placed to determine the
necessity for the change. If the states parties are to have arole, then one-third of those states
should not be able to prevent the necessary shift to afull-time court by negative votes or smply
abstaining.

Article 37. Qualifications and election of judges[Zutphen 30; ILC 6]

Judges should be selected in an open process, after public consultation, who are
experienced either in international humanitarian lawand human rightsor in criminal law.
The unbracketed Paragraph 1, stating the total number of judges, subject to Paragraph 2,
concerning increases or decreases, is not necessary, but does not appear to pose any problems.
However, the bracketed option requiring a certain number of judges from each UN geographic
region would introduce an unwelcome rigidity into selection, and should be deleted. Moreover,
the concerns about appropriate geographic distribution are fully addressed in Paragraph 8 (c).
Paragraph 2, which is largely unbracketed, serves an essential function by permitting the
president to propose an increase in the number of judges, to be approved by the assembly of
states parties, when such an increase “is considered necessary and appropriate’. This
paragraph should aso provide, asindicated in the brackets for a decrease when necessary and
appropriate, but such decrease should not affect the term of office of any judge then serving.
Suchincreases or decreases should not require atwo-thirds mgjority of al states parties, asthis
would permit one-third of all states parties to prevent a necessary change by negative votesor
samply abstaining.

The unbracketed language of Paragraph 3, concerning qudifications of judges should
be retained, athough it is deeply to be regretted that the Preparatory Committee decided that
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these qualifications should be much less strict than those required of judges of international
judicia ingtitutions and expert monitoring bodies, see Part |1, 11.C.2. There is ho need,
however, to restrict the selection of judges for aninternational crimina court, as suggested in
the bracketed sentence, to those “who possess dl the qualifications required in their respective
States for appointment to the highest judicia offices’, since judges in the pre-trial and tria
chamberswill need extensivetria experience and ability, which is different from the experience
and ability required in appellate courts. At least some of the judges of the pre-trial and tria
chambers should have competence in international law, as well as extensive crimina tria
experience as ajudge, prosecutor or defending counsel. At least some of the appeal s chamber
judges should have such tria experience, aswell as recognized competenceininternationa law,
in particular, international criminal law, international humanitarian law and international human
rightslaw. These concerns could be addressed by revising the text of Paragraph b accordingly.

Option 1 in Paragraph 4, which provides for the nomination by states parties of not more
than three persons to be judges, should be included in the statute, together with the requirements
that the state party appoint anationa group for this purpose, and that the nominees be nationals
of different states, but the appointment of the nationa group, as well as the nomination process
itself, must be as open as possible and involve as wide a consultation process as possible to
ensure the best possible nominees.  See Part |1, 11.C.2. Elements of Option 2 in this
paragraph should aso be included, by providing that the nominations of states parties, after such
broad consultation, would be assessed by a nominating committee - preferably of independent
experts - appointed by the assembly of dates parties, which would make non-binding
recommendations to the plenary. Election should be by states parties, who have demonstrated
a strong commitment to international justice, rather than by the General Assembly. A secret
ballot, as provided in Paragraph 5, could help insulate judicia selection from improper political
pressures. Any concern that some states have expressed that a smple majority could lead to
selection of unqualified candidates solely because they came from certain geographic regions
would, of course, be avoided if the above recommendations were adopted.

Paragraph 6, providing that “[n]o two judges may be nationa s of the same State,” should
be included, athough special consideration might be given to persons possessing more than one
nationdity. As with other international judicid institutions and expert monitoring bodies, the
statute should permit judges to be elected who are not nationas of states parties. This would
help ensure that the best talent is selected and the experience of such judges would help
encourage those states to become parties. As provided in the unbracketed part of Paragraph
8, in the dection of judges, “the representation of the principal legal systems of the world” and
“equitable geographica distribution” should be bornin mind, but other factors, asindicated in the
bracketed provisions, should aso be born in mind. These factors include the need to aim for
gender balance and the need for expertise on issues related to sexua and gender violence,
violence against children and other similar matters. There should be some provision for a
maximum age for judges at the time of eection, as provided in Paragraph 9, adthough the
particular age chosenisnot that important. Theterms of office should be staggered, as provided
in Paragraph 6, and, to help protect the independence and impartidity of judges, the terms of
office should be relatively long and non-renewable, except, possibly, in the case of ajudge who
previoudly filled a short-term vacancy. Judges should be able to continue in office in order to
complete a case, as provided in Paragraph 11.

Article 38. Judicial vacancies [Zutphen 31; ILC 7]
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There should be a provision, asin Article 38, for eection of replacement judgesin the event of
a vacancy to serve out the remainder of aterm and it should state whether that replacement
judgeis digible for re-election if the replacement term is relatively short.

Article 39. The Presidency [Zutphen 32; ILC §]

The unbracketed text of Article 39, establishing the presidency (composed of the president and
two vice-presidents), which is to be responsible for “the due administration of the Court”, with
the exception of the office of the prosecutor, should be retained. The suggested option giving
the presidency the responsibility to supervise and direct the registrar and staff of the registry,
asin many national courts, is desirable to avoid the problems which plagued the first years of
the Rwanda Tribund.

Article 40. Chambers[Zutphen 33; ILC 9]

Article 40 needs substantial work and matters addressed in other articles should not be
duplicated here (or they should be transferred to this article). To ensure that the court is as
economical and efficient as possible, the chambers should be as smal as possible. An appeals
chamber of more than five judges seems excessive in such asmall court. As stated above with
respect to Article 37 (3), at least some of the appeals chamber judges should have such tria
experience, as well as recognized competence in internationa law, in particular, international
crimina law, international humanitarian law and international human rights law. To ensure that
judges in a very small, self-contained court remain completely impartia and not subject to
influence by colleagues, aswell asto avoid the problems entailed by mandatory disqualifications
of judges who previousy made decisions in cases, Paragraph 3, permitting the president to
assign judges to particular chambers, should be modifiedto limit thisto assignment to particular
cases within a chamber and judges should be eected to particular chambers and serve only on
those chambers throughout their term of office. For the same reasons, Paragraph 4, which is
in brackets, should be deleted. In the interests of economy and efficiency, Paragraph 5 should
provide for atrial chamber of no more than three judges. A stated above with respect to
Article 37 (3), a least some of the judges of the pre-tria and trial chambers should have
competence in international law, as well as extensive crimina trial experience as a judge,
prosecutor or defending counsal. Intheinterests of economy and efficiency, Paragraph 6 should
provide that the pre-trial chamber may permit asingle judge to perform certain minor or routine
tasks, as provided in therules. The system of aternate judges envisaged in Paragraph 7, which
is bracketed, islikely to prove more expensive in the long run than the occasiond tria or hearing
which will have to be recommenced because of the death or incapacity of ajudge.

Article4l. Independence of thejudges[Zutphen 34; ILC 10]

The statute and rules of the court should ensure that the independence and impartiality
of the judiciary is guaranteed, as required by international standards, such as the UN
Basic Principles on the Independence of the Judiciary. Article 41, which is unbracketed,
isfully congistent with this principle, and should be kept, but it is not aone sufficient to protect
judicial independence, as the recommendations elsewhere in this paper demonstrate.

Article 42. Excusing and disqualification of judges [Zutphen 35; ILC 11]
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Article 42, concerning the circumstances when judges may be excused or should be disqualified
from hearing a particular case, which is amost unbracketed, should beretained. The additional
grounds for automatic disqualification of a judge suggested in bracketsin Paragraph 2 (national
of complainant state, of territorial state or of accused’ s sate) have merit, but, in a small court,
might lead to the impossibility of congtituting a trial chamber and, therefore, if included, might
require aprovision for the appointment of an ad hoc temporary judge in such asituation. If both
the prosecutor and the accused are satisfied with the judges, there seems no reason to permit
astate - which is not a party - to request disqualification of ajudge, as suggested in Paragraph
3.

Article 43. The Office of the Prosecutor [Zutphen 36; ILC 12]

Paragraph 1, which guarantees the independence of the office of the prosecutor and which is
largely unbracketed, should be retained unchanged, but provide for the prosecutor to be able to
act on the basis of al three proposed trigger mechanisms (information from any source, states
and the Security Council). The unbracketedlanguage of Paragraph 2, concerning the authority
of the prosecutor over the management and administration of the office, should be retained
unchanged. The suggestion that the prosecutors and deputy prosecutors not only be of different
nationdities, but also represent different lega systems, has merit, but further clarification of the
term “different legal systems’ would be necessary before it could be included. For example,
within the civil law family, the French, German, Swiss, Itaian, Spanish and Brazilian legal
systems are radically different, and within the common law family, there are fundamental
differences between the legal systemswithin the United Kingdom itself, aswell as between the
those of the United Kingdom, the United States and individua countriesin the Commonwedlth.
To ensure economy, stability and efficiency, avoiding the disruption of starting up and closing
down the office, the prosecutor and deputy prosecutors should serve full-time throughout their
terms of office. Moreover, past experience demonstrates that they will have a full docket of
cases where dtates have been unable or unwilling to bring to justice those responsible for
genocide, other crimes against humanity and war crimes.

It is unfortunate that the qualifications for the prosecutor and deputy prosecutor listed
in Paragraph 3 are weaker than those of the judges of the court, as well as of judges of other
international judicial ingtitutions and expert monitoring bodies, and the existing requirements in
that paragraph should not be weakened any further. In the long run, despite the dedication and
excellence of the individual judges who have served as prosecutors for the Rwanda and
Yugodavia Tribunals, over the long run prosecutorial experience is preferable to judicia
experiencefor apermanent institution. Prosecutors should be selected in the same open process
with widespread consultation as recommended above in the discussion of Article 37 for judges
to help guarantee that the person chosenisimpartial, professional, with integrity and independent
of political influence. To ensure that the office of the prosecutor can work effectively as a
team, the prosecutor ought to be able to appoint his or her deputies, possibly subject to a veto
by amgjority of states parties, as suggested in the footnote to Paragraph 3. Paragraph 4 should
provide that the prosecutor and deputy prosecutors shall serve along term, seven or nine years,
shall not be digible for re-election, and shal not be over 65 years at the time of eection.

The unbracketed language in Paragraph 5 providing that the prosecutor and deputy

prosecutors “shall not engage in any activity which islikely to interfere with their prosecutorial
functions or to affect confidence in their independence’ should be included in the statute. As
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stated above, the prosecutor and deputy prosecutors should servefull-timethroughout their terms
of office and, therefore, the second sentence of this paragraph, which is unbracketed and
providesthat they “shall not engagein any other occupation of aprofessional nature”’, should be
kept. Paragraph 6, which is unbracketed, permitting the presidency to excuse the prosecutor
or deputy prosecutor at his or her request, should be kept. Paragraph 7, concerning groundsfor
disquaification of the prosecutor or deputy, should include the basic principle in the first
sentence, gill in brackets, that they should not “participate in any matter in which their
impartiaity might be doubted on any ground”, leaving details to be spelled out in therules. The
unbracketed language in the rest of the paragraph, as well asthe additiona groundslisted in the
brackets, should be included. Questions of disqualification should be decided by all the judges.
The first sentence of Paragraph 9, whichis till brackets, requiring the appointment of “advisers
with lega expertise on specific issues, including, but not limited to, sexua and gender violence
and violence againgt children”, together with the last sentence, requiring that the office of the
prosecutor “shall include staff with expertise in trauma, including trauma related to crimes of
sexual violence”, should be retained. Paragraph 10, concerning the responsibility of the office
of the prosecutor to provide protective measures for prosecution witnesses, may not be
necessary if the victims and witnesses unit is established in the registry.

Article 44. The Registry [Zutphen 37; ILC 13]

The unbracketed language in this article should be kept. Paragraph 1 should expresdy refer to
Article 39 (3) (b), spelling out the duty of the presidency for the due administration of the court,
including supervision and direction of the registry, not just Article 43, concerning the relationship
with the prosecutor. To reinforce the ultimate responsibility for the due administration of the
court inthe presidency, it might be better for the registrar to be appointed by the judges, and this
responsbility could be strengthened by expresdy stating, as provided in one of the options in
Paragraph 2, that the registrar shall be* under the authority of the President of the Court”. Any
of the options set forth in Paragraph 3 appear to be acceptable, but it would have been
preferable to state that the registrar should have extensive experience in managing a judicial
inditution. There should be avictims and witnesses unit established in the court and the registry
would appear to be the appropriate place for such a unit, as provided in Paragraph 4, which is
dill in brackets. The qualifications of staff should include extensive experience in national
witness protection and relocation programs, as such programs have proved effective in
protecting witnesses and their families from intimidation and harm.

Article 45. Saff [Zutphen 36, 37]

The unbracketed provisons in Article 45, which provide for the appointment and qudifications
of the staff of the office of the prosecutor and registry and regulations for the staff of all organs
of the court should be retained. The regulations should be circulated for the information of
states parties, but there seems to be no need for state party approval. Sincethe effectiveness,
flexibility and speed of response to change of the Rwandaand Yugodavia Tribunas was greatly
strengthened by the ability to accept seconded personnel from states, intergovernmental
organizations and non-governmental organizations, Paragraph 4 authorizing such acceptance
should be included in the statute.

Article 46. Solemn undertaking [Zutphen 38; ILC 14]
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The unbracketed requirement in Article 46 that judges, the prosecutor, deputy prosecutors,
registrar and deputy prosecutors should “make a public and solemn undertaking” to exercise
their functions “impartially and conscientioudy”, thus avoiding potential problems of conscience
entailed in the requirement of an oath should be included in the statute unchanged.

Article 47. Removal from office [Zutphen 39; ILC 15]

The provisions for removal from office should be consistent with the UN Basic Principles
on the Independence of the Judiciary and the UN Guidelines on the Role of Prosecutors.
Paragraph 1, providing that ajudge, prosecutor, deputy prosecutor, registrar or deputy prosecutor
“who is found to have committed serious misconduct or a serious breach of his or her duties
under this Statute” or to be unable to exercise his or her functions, should be included in the
statute. However, a serious breach of duties under the rules could also merit removal in certain
cases, where it involved violation of the rights of suspects, accused or witnesses or financial
corruption. In Paragraph 2, setting out the procedure for decisions on loss of office by secret
balot, the choices most consistent with principles of independence are to require a two-thirds
majority of states partiesto remove ajudge after arecommendation by two-thirds of the judges.
A smilar supermgjority should be required to remove prosecutors and deputy prosecutors and
it would appear preferable that the registrar should be removed only by the judges. Paragraph
3, which accords the official facing removal certain due process rights during a hearing on
removal, should be strengthened to permit representation by counsel.

Article 48. Disciplinary measures[Zutphen 39 big|

This article, concerning disciplinary measures when a judge, prosecutor, deputy prosecutor,
registrar or deputy registrar “ has committed misconduct of aless serious nature than that set out
in paragraph 1 [of Article 47]”, probably should be placed in the rules.

Article 49. Privileges and immunities [Zutphen 40; ILC 16]

The statute of the permanent international criminal court should expressly provide that
the Convention on the Privileges and |mmunities of the United Nations of 13 February
1946 shall apply to the court. Unfortunately, Article 49 fails to protect the court itsdlf,
including its property. Although the host state agreement will do thiswithin that state, the court
will necessarily have temporary facilities in the territory of other states and these should be
expressly protected. See Part 1V, |11.F.4.

The judges, prosecutor and deputy prosecutors and the registrar and deputy
registrar should enjoy the privileges and immunities of diplomatic envoys, reinforced by
the protection provided by the Convention on the Privilegesand | mmunities of the United
Nations. This protection should apply irrespective of nationality and include the same
protection accorded other officials of the court in the state of the officials' nationality. The
unbracketed language in Paragraph 1 provides that the judges and the prosecutor “shall enjoy
diplomatic privileges and immunities’. The protection in this paragraph should be extended to
the deputy prosecutors, the registrar and the deputy registrar and should apply at all times, not
just when engaged in the business of the court. This protection must be accorded regardless of
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the nationadlity of the official and should apply in the state of the officid’s nationality. See Part
IV, 111.F.4.

All staff of the court should enjoy, at a minimum, the functional privileges and
immunities of staff of the UN under the Convention on Privileges and I mmunities of the
United Nations. The unbracketed language of Paragraph 2, providing that the staff of the
office of the prosecutor and the registry should “enjoy the privileges, immunities and facilities
necessary for the performance of their functions’, should be included in the statute. See Part
IV, I11.F.4. As gtated above, the deputy prosecutors, registrar and deputy registrars should
enjoy the same immunity as judges and the prosecutor.

The statute should provide that other persons, including victims, their families,
witnesses, suspects, accused and counsel, should be accorded such treatment as is
necessary for the proper functioning of the court. The unbracketed sentence in Paragraph
3, requiring the “[clounsel, experts, witnesses or any other person required at the seat of the
Court shall be accorded such treatment as is necessary for the proper functioning of the
Court[,]” should be included in the statute. See Part 1V, I11.F.4. Asthefootnote suggests, the
express measures of protection in the bracketed sentences are probably included in the genera
principle set forth in the first sentence and further elaboration could be included in the rules or
host state agreement; they could aso be included in special agreements with other states.

The court should be able to revoke privileges and waive immunities for its staff,
with the consent of the prosecutor or registrar, when it involves one of their staff, but
judges, the prosecutor, deputy prosecutor and the registrar and deputy registrars should
retain absolute immunity for their official acts. To ensure the independence of the judges,
prosecutor, deputy prosecutors, registrar and deputy registrar from political pressure, Paragraph
4 (a) to (c) should be amended to exclude any power to waive their immunitiesfor official acts
and (d) and () amended to exclude waiving the immunities of the deputy prosecutors and
deputy registrars for their official acts. Waiver of immunitiesfor acts outside their official
duties should, of course, be permitted. See Part 1V, I11.F.4.

Article 50. Salaries, allowances and expenses [Zutphen 41; ILC 17]
The unbracketed language in Article 50 concerning salaries, alowances and expenses, including
the guarantee of no reduction in salaries or alowances during a term of office, should be

included in the statute as a safeguard of the court’ s independence, but the details should be left
to the rules or regulations.

Article 51. Working languages [Zutphen 42; 1L C 18]

This unbracketed article, which providesthat the working languages shall be French and English,
as with the Rwanda and Yugodavia Tribunds, and that other languages may be used at the
request of any party should be retained.

Article 52. Rules of Procedure and Evidence [Zutphen 43; ILC 19]
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Option 2 in Paragraph 1, which provides in brackets that the rules of evidence and procedure
shal be adopted by the assembly of states parties after the entry into force of the statute, is
preferable to Option 1, which provides that the rules, including an elaboration of the elements
of the offences, are to be annexed to, and an integral part of the statute, and, therefore, adopted
by the diplomatic conference. Nevertheless, it would have beenpreferableif theruleswereto
be drafted by the court, subject to approval by the states parties, to ensure that they were
prepared by judicial experts and that they were speedily adopted. If Option 2 ischosen, and the
rulesare drafted by the preparatory commission, pursuant to the proposed resolution for adoption
by the diplomatic conference, there should be a provision to ensure that if the preparatory
commission does not complete its work before the entry into force of the statute that the court
itself should complete thistask. As a further safeguard to ensure speedy adoption of the rules
and the prompt commencement of its operations, the assembly should adopt the rules by a
mgority, thus avoiding the possibility of one-third of the states delaying adoption of the rules.
Any state party, the judges and the prosecutor should be able to propose changes in the rules,
which should be adopted by amajority of the states parties. The bracketsin Paragraph 2 should,
therefore, be deleted. A provision for gpeedy provisional adoption of amendments to the rules
in urgent cases aong the lines proposed in Paragraph 3 should be included. The court should
aways be consulted in the drafting of any amendments to the rules, along the lines of the
requirement in Paragraph 2 of Article 53 of consultation with the prosecutor and registrar in the
amendment of the regulations. In both cases, the proposed rule changes should be made public
so that non-governmental organizations and other independent experts can provide useful expert
advice.

Article 53. Regulations of the Court [Zutphen 43 big|

The unbracketed provisions for adoption by the judges of the regulations necessary for the
routine functioning of the court should be included in the statute. The regulations and any
amendments should not only be circulated to the states parties for comment, but should also be
made public so that non-governmenta organizations and other independent experts may provide
useful expert advice.

PART 5. INVESTIGATION AND PROSECUTION
Article 54. Investigation of alleged crimes [Zutphen 47; ILC 26]

The unbracketed language in Paragraph 1 of this article stating that the prosecutor shal initiate
an investigation when he or shereceivesinformation from one of thetrigger mechanisms* unless
the Prosecutor concludes that there is no reasonable basis for a prosecution under this Statute”
preserves the prosecutor’ s independence and should be kept. Paragraph 2 (a), requiring notice
to suspects before the prosecutor can initiate an investigation, would lead to the destruction or
concealment of evidence, intimidation or murder of witnesses and flight, as well as delays; the
entire section should be deleted. Paragraph 3, providing for a minimum one month delay in
garting an investigation, is similarly flawed and should be deleted. Paragraph 4 (a) (requesting
presence of and questioning suspects, victims and witnesses), (b) (collecting documentary and
other evidence) and (c) (Option 1) (conducting on-site evidence) give the prosecutor necessary
powers, and should be kept. See Part |1, 11.B.1.d. No additional state consent by states
parties should be required before the prosecutor can act in their territories and the prosecutor
has to be able to act independently of nationa authorities in many cases to be effective, even
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when these authorities are functioning properly, see Part 111, I1.B.1; therefore, the suggested
wording in Footnote 1 and Option 2 to Paragraph 4 (c) should be deleted, unlessit is made clear
that the intent of this provision isto assist the prosecutor if a state with acrimina justice system
which functions properly is not providing the prosecutor with assistance in the situations where
such assistance is necessary. See Part |11, 11.B.2-3. Paragraph 4 (d), provides in general
terms that the prosecutor shall take necessary measures to ensure confidentiality of information

Article 55. Information on national investigationsor proceedings[Zutphen 48; ILC 26
bis]

To ensure that the court can be an effective complement to national criminal jurisdictions
at all times and respond speedily when they are unable or unwilling to bring those
responsible to justice for genocide, other crimes against humanity and war crimes, the
statute should require states parties to keep the prosecutor fully informed of any crimes
which have occurred over which they have jurisdiction and the steps they are taking to
investigate and prosecute those responsible. Article 55 partialy implements this essentia
component of the principle of complementarity, and, if states are serious about establishing an
effective court, they will include this article in a strengthened form. The first of the three
bracketed phrases at the beginning of Paragraph 1 should be strengthened to provide that states
parties should promptly inform the prosecutor of any crimes within the court’s jurisdiction in
addition to any national investigations or prosecutions of such crimes. The rest of Article 55
should be retained unchanged and the brackets removed around the entire article.

Article 56. Deferral of an investigation by the Prosecutor [Zutphen 49; ILC 26 ter]

To ensurethat the court can be an effective complement to national criminal jurisdictions
at all times and respond speedily when they are unable or unwilling to bring those
responsible to justice for genocide, other crimes against humanity and war crimes, the
statute should require states partiesto keep the prosecutor fully informed of the stepsthey
aretakingtoinvestigate and prosecutethoseresponsiblein caseswherethe prosecutor has
deferred an investigation. Article 56 satisfiesthese requirements and the brackets around this
article should be removed.

Article 57. Functionsof the Pre-Trial Chamber in relationwith investigation [Zutphen
50; ILC 26 quater]

A pre-trial chamber could fulfil anumber of useful functions, including ensuring that the
rights of suspects and accused are fully respected in national courts before surrender or
transfer to the court and after and in the taking of certain evidence. Any such pre-trial
chamber must fully respect the independence of the prosecutor. Article 57, prepared by 15
delegations from al major lega systems, is a creative and positive proposal which largely
implements these goals and principles. The exact scope of the pretria chamber’'s
respongibilitiesis not asimportant asisits consstency with these principles. Almost any of the
options in the heavily bracketed Paragraph 1 would be acceptable, but if the pre-trial chamber
is to take evidence on its own initiative, it should do so only in close consultation with the
prosecutor to ensure that itsinitiative does not disrupt the investigation in any way. The various
powers of the pre-trial chamber listed in Paragraph 2 are consistent with the above principles,
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but they should be exercised in consultation with the prosecutor. Paragraph 3 only addresses
the effect on the admissibility of evidence seized in violation of an order or recommendation of
the pre-trial chamber; it or another article should address the consequence of thefailureto seize
the evidence & dll.

Further option for Articles 58 to 61 [Zutphen 51-54; ILC 27 to 30]

The current text of Articles58to 61 isunduly complex and many of the delegationswhich
made proposals concerning these articles have withdrawn them and now, as member s of
a group of 22 states from different legal systems have submitted “a simplified version of
these articles” as part of a “move away from national positions towards a single,
straightforward procedural approach, acceptable to delegations representing different
national legal systems’. Therefore, thispaper discussesbelow onlythenew articlesin this
proposal; the old articles should be deleted.

Further option for Article 58. Commencement of prosecution [Zutphen 51; ILC 27]

Paragraph 1, authorizing the pre-trial chamber to issue a warrant for the arrest of a person on
gpplication by the prosecutor when there are reasonable grounds to believe that the person
committed a crime within the court’s jurisdiction and the arrest is necessary to assure the
person’s appearance at trial or avoid obstruction of justice, should be retained. The bracketed
provison permitting preventive detention where it is believed that the person will continue to
commit crimes within the jurisdiction of the court should be narrowly construed to cases where
the person has been captured in flagrante delicto (in the course of committing the crime), to
avoid abuse of this power. The information required in Paragraph 2 to be included in the
prosecutor’s gpplication is reasonable, athough the rules will need to address the problem of
aliases. Paragraph 3, which requires the pre-trial chamber to examine the application and
supporting information and to determine whether there are reasonable grounds to believe that
the person has committed that crime and that an arrest is necessary before issuing a warrant
should also be kept. Paragraph 4, stating that the court may request the provisiond arrest or
arrest and surrender of the person under Part 9 (international cooperation and judicial
assistance), should also be included, but the term “extradition” is, of course, inaccurate and
should not be used in this part of the statute. The proposed Paragraph 5, permitting the
prosecutor to request the pre-trial chamber to amend the arrest warrant by modifying or adding
to the crimeslisted, should also beincluded. Paragraph 6, permitting the prosecutor to seek, and
the pre-trial chamber to issue, a summons to appear as an aternative to an arrest, possibly
including restrictions on liberty other than detention when permitted by nationd law, should be
includedin the statute. Many of the persons who have been indicted by the Yugodavia Tribuna
have surrendered voluntarily and, in some cases, the pre-trial chamber may determine that
restrictions on liberty, such as house arrest, daily reporting or surrender of travel documents may
be sufficient to assure the person will appear for tridl.

Further option for Article 59. Arrest proceedingsin the custodial state [Zutphen 52;
ILC 28]

Paragraph 1, requiring the state which received a request for provisional arrest or arrest and

surrender to take steps immediately to arrest the suspect in accordance with its laws and the
provisions of Part 9 (international cooperation and judicia assistance), should beincluded inthe
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statute, but the paragraph should apply both to suspects and to accused. There may be
circumstances, as indicated in the footnote to Paragraph 1, when a state might be permitted to
place a person under judicial supervision rather than in detention. Nevertheless, the statute
should not only provide that the national court should take into account the views of the
prosecutor regarding interim release, as provided in Paragraph 3, but should also permit the
prosecutor to seek an immediate review in the pre-trial chamber of anational court decision to
order aninterim release before it becomes effective, and the pre-trial chamber should have the
power to determine otherwise, to avoid an abuse of nationa legal provisons. Similarly,
Paragraph 3 should provide that the person arrested should have the right to apply for interim
release first in the nationa court and then in the pre-trial chamber. The brackets around
Paragraph 4, which implements the fundamenta right of habeas corpus and amparo, as
recognized in Article 9 (5) of the ICCPR, by permitting the person arrested to apply to the pre-
trial chamber for a determination of the lawfulness of the detention and releaseif it isunlawful,
should be removed, but the pre-trial chamber should be required to act on such an application
without delay. Paragraph 5, requiring the prompt delivery to the court of a person ordered to
be surrendered by the custodia state, should be included, but there should also be aclarification
that the custodial state must act without delay.

Further option for Article 60. Initial proceedings beforethe Court [Zutphen53; ILC
29]

Paragraph 1, providing that upon the person’s initial appearance before the court the pre-tria
chamber “shall satisfy itsalf that the person has been informed of the crimeshe or sheisalleged
to have committed, and of his or her rights under the Statute, including the right to apply for
interim release pending trid”, should be retained. Paragraph 2, providing for interim release of
a person who has appearedfor trid, should be retained, but it should be clarified that the burden
to show that detention is justified should fall on the prosecutor, as required by Article 9 (3) of
the ICCPR, rather than the burden fal on the person who has appeared to show that interim
release iswarranted. See Part |1, 1V.B.2.i. Paragraph 3, requiring the court to review the
ruling on release or detention periodically and upon request of the prosecutor or the accused,
should be kept, but to avoid the lengthy pre-trid detention which has occurred in the Yugodavia
and Rwanda Tribunals, the statute should provide, as indicated in the footnote, specific time
limits for such periodic reviews. These periods should be as short as possible. However,
Paragraph 3 should also apply to suspects who have been provisionaly arrested. Paragraph 4,
requiring the pre-trial chamber to “assure that a person is not detained for an unreasonable
period prior to trid due to unexcusable delay by the Prosecutor”, and to consider release if this
is the case, should be included, but the statute or the rules should set a time limit for pre-tria
detention. Therewasaproposa in Article 53 (6) (b) of the Zutphen text for time limits, but the
period of one year, renewable for a further year, istoo long. Paragraph 5, permitting the pre-
trial chamber to issue a warrant of arrest to secure the presence of an accused who has been
rel eased should be included, but the pre-trial chamber should have the same power with respect
to a suspect who has been released.

Further option for Article 61. Confirmation of the charges before trial [Zutphen 54,
ILC 30]

Paragraph 1, concerning the hearing before the pre-trial chamber to confirm the charges, should
be strengthened to require that this hearing be held promptly after the person’s surrender or
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voluntary appearance before the court, rather than ssimply within areasonabletime. The hearing

should be in the presence of the accused, unless the person has fled after surrender or a
voluntary appearance or the person is disrupting proceedings, and the rest of the paragraph

should beamended accordingly. Paragraph 2, which providesthat the accused must be provided
with a copy of the charges and be informed of the evidence on which the prosecutor intends to
rely at the hearing only a “reasonable time” before the hearing, should be amended to be
consistent with internationd law. Article 9 (2) of the ICCPR requires that “[alnyone who is
arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be

promptly informed of any charges against him” and Article 14 (3) (a) of the ICCPR requires
anyone charged with a crimina offence “[t]o be informed promptly and in detall in a language
which he understands of the nature and cause of the charge against him”. See Part |1,

IV.B.2.a and IV.C.1.h. The provisions in Paragraph 3 for amendment or withdrawal of

charges before the hearing should be included, but the accused should be given notice without
delay. Paragraph 4, imposing on the prosecutor the burden of presenting sufficient grounds for

each charge, and Paragraph 5, according the accused the right to object to the charges, criticize
the evidence and present evidence, should be retained. Paragraphs 6, concerning the pre-trial
chamber’ s optionsfor decision at the close of the hearing, Paragraph 7, concerning amendment,
addition and withdrawal of charges, and Paragraph 8, concerning the expiration of warrants
which have not been confirmed, should be included in the statute.

PART 6. THE TRIAL

Article 62. Place of trial [Zutphen 55; ILC 32]

The unbracketed language in Paragraphs 1 and 2, concerning the place of trial (which,
presumably includes pre-trial proceedings, where necessary), should be included in the statute.
To ensure a speedy and flexible proceedings, the President, rather than the assembly of states
parties, should decide when the court may conduct thetrial or other proceedings away from the
seat of the court. The other language in brackets is not necessary and should be deleted or put
intotherules. Paragraphs 3 and 4, which are entirely in brackets, are unduly restrictive and any
procedures for conducting trials or hearings in states other than the host state should be I€eft to
the discretion of the court, as provided in its rules.

Article 63. Trial in the presence of the accused [Zutphen 56; |LC 37]

There should be no trialsin absentia. If such trialsare permitted in the statute, however,
they should be limited to cases when the accused has deliberately absented himself or
herself after the trial has begun, or for aslong as an accused is disrupting proceedings.
See Part 11, 1V.C.2. Option 1, which prohibits trials in the absence of the accused in all cases,
isthe preferred option. If thisoption isnot accepted, Option 2, reflectsthe fundamental principle
that an accused has aright to betried in his or her presence, except when he or she waives that
right by escaping from lawful custody, bresking bail or disrupting proceedings, although as soon
as the accused is willing to resume participation in the proceedings, he or she should be
permitted to do so. The ILC draft article on the subject, Option 3 and Option 4 should al be
rejected for the reasons explained in Part 11, V.C.2.

Article 64. Functions and powers of thetrial chamber [Zutphen 57; ILC 38]
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Thetrial chamber should have full powersto fulfil its functions and duties, including the
duty to ensure that the rights of the accused are respected, with due regard for the
protection of victims and witnesses. The unbracketed language in Paragraphs 1 and 2,
concerning the duty of the trial chamber to ensure that the rights of the accused are respected,
with due regard for the protection of victims and withesses, should be included in the statute.
See Part 11, 1V.C.1.a. If the accused failsto plead, then the trial chamber should enter a plea
of not guilty on his behalf to reinforce the presumption of innocence. Paragraphs 3, 4, 5 and 6,
which are unbracketed, should be retained. Paragraphs 5 (b bis) and 5 bis could be included
in the statute.

Article 65. Proceedings on an admission of guilt [Zutphen 58; ILC 38 big|

Thetrial chamber should ensurethat admissionsof guilt are consistent with theprohibition
of compelled testimony and coerced confessions and be fully informed. The unbracketed
text in Article 65 appears to implement this principle and should be included in the statute. See
Part I, IV.C.1.n. The option in Paragraph 3 for remitting a case to another trial chamber
after adecision to accept an admission of guilt will help preserve the presumption of innocence
and should be included in the statute.

Article 66. Presumption of innocence [Zutphen 59; I L C 40]

The statute should guarantee that everyone is presumed innocent until proved guilty
according to law beyond a reasonable doubt. Article 66 fully reflects this fundamental
principle of law recognized under international law and standards. See Part 11, I V.C.1.g.

Article 67. Rights of the accused [Zutphen 60; ILC 41]

The statute and the rules of the court should declare that all suspects and accused are
entitled to a fair and prompt public trial before an independent and impartial court
affording all the internationally recognized safeguards at all stages of the proceedings -
from the moment the suspect is first interrogated with a view to prosecution or detained
until exhaustion of all legal remedies - and incorporate these standards expressly or by
reference. These safeguards should apply both when the suspect and accused arein the
custody of national authorities and in the custody of the court. The unbracketed first part
of Paragraph 1, which states that the accused is entitled “to a public hearing, having regard to
aticle 68, and to afair hearing by an independent and impartia tribuna”, should beincorporated
in the statute. The unbracketed wording makes clear that protection measuresfor the accused,
victims and witnesses pursuant to Article 68 are to be balanced against the right to a public
hearing, which is aright of the general public aswell as of the accused, but are not to be at the
expense of the right of the accused to a fair trial. The bracketed phrase, “in addition to any
rights afforded to a suspect under this Statute”, may not be necessary if other parts of the
statute make clear that the rights of the suspect continue to apply after the suspect is accused.
However, the essential guarantee of equality of all persons before the court found in the opening
sentence of Article 14 (1) of the ICCPR has been omitted. It should be included here. See
Part1, 1V.C.1.d.
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Article 67 should guarantee al the rights recognized in Article 14 of the ICCPR,
supplemented by additional guarantees incorporating other international standards where
necessary, using gender neutral language and making any drafting changes which are essential
to refer to the court, but it should not weaken any of these guarantees in any way. Sub-
Paragraph (&) should use the exact wording of Article 14 (3) (a) of the ICCPR: “To beinformed
promptly and in detail in alanguage which he understands of the nature and cause of the charge
againgt him”. The requirement of notice isfully satisfied by the requirement that the notice be
provided in a language the accused understands; the substitution of the accused’'s “own
language” could lead to endless debates about which of severa languages spoken and
understood by the accused was the accused’ s own language, possibly leading to the dismissal
of the charges if the notice was given in the wrong language. It is aso inconsistent with Sub-
Paragraph (f). The meaning of the “content” of the charge is not entirely clear and may well
be included in “the nature and cause of the charge”. Sub-Paragraph (b) should be included.
The requirements that communication with counsel be free and in confidence are useful
clarifications of the scope of the right guaranteed by Article 14 (3) (b) of the ICCPR. Sub-
Paragraph (c), guaranteeing the right to be tried without delay and to enjoy a speedy tria should
be in the statute, dthough if the concept of delay is to be qudified, it should be by the option
“undue”’, which has an accepted meaning, unless it is clear that the alternative proposed of
“reasonable’ is a shorter period than “unduge’.

The introductory phrase subjecting Sub-Paragraph (d) concerning defence rights to
Article 63 (2) (tridsin absentia) should be deleted. Therest of the sub-paragraph, which is not
in brackets and repeats the guarantees in Article 14 (3) (d) of the ICCPR, with a clarification
about the circumstances when legal assistance must be provided, should be incorporated in the
statute. The unbracketed part of Sub-Paragraph (€) seriously undermines the fundamental
guarantees concerning witnesses found in Article 14 (3) (€) to be able “[t]o examine, or have
examined, the witnesses against him and to obtain the attendance and examination of witnesses
on his behalf under the same conditions as withesses against him”, by limiting these rights to
prosecution witnesses, so that the accused would not have such rightswith respect to witnesses
called by the court. This serious restriction on the rights of the accused must be remedied by
replacing the current text with the wording of Article 14 (3) (e) of the ICCPR. Sub-Paragraph
(f), which is unbracketed, expands the express guarantees concerning interpretation found in
Article 14 (3) (f) of the ICCPR to include trandation and should be part of the statute. Sub-
Paragraph (g), which also is unbracketed, strengthens the guarantees against compelled
testimony againgt oneself and forced confessions found in Article 14 (3) (g) of the ICCPR, and
should be retained.

Sub-Paragraph (h), permitting the accused to make an unsworn statement in his or her
defence instead of an oath to speak the truth, addresses the concerns of those states which
permit or require the accused to do this. This sub-paragraph, which preserves the right of the
accusedto testify on the same basis aswitnessesin the case, aright which is considered amajor
advance for liberty in many gtates, is acceptable, but there is no requirement in Article 69 (1)
for witnessesto take an oath. They smply haveto undertaketo tell the truth. Perhapsthis sub-
paragraph could be included in the rules. Sub-Paragraph (i), concerning state cooperation in
collecting evidence pursuant to Part 9 could be moved to that part. Paragraph 2, requiring the
disclosure of exculpatory evidence to the accused, should be included. It should include both
evidence which shows or tendsto show innocence and which mitigates or tendsto mitigate guilt.
Paragraph 3, restricting the scope of search warrants, is modelled on the constitutional provision
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of one gtate. If included, it will need to take into account the problems posed by evidence seized
by nationa authoritiesin the context of armed conflict in a manner which necessarily fails to
satisfy these requirements and the dangers that evidence would be excluded smply because
nationa authorities, which will carry out most of the compulsory searches required under the
statute, did not comply with this provision. The concerns about due process of law in Paragraph
4 are addressed in other articles of the statute, including Article 67 (rights of the accused) and
64 (2) (requiring thetrial chamber to ensurethat thetrial isfair and expeditious) and so may not
be necessary. In any event, the court must not have the power to deprive anyone of their life.

Article 68 - Protection of the [accused], victimsand witnesses[and their participation
in the proceedings| [Zutphen 61; ILC 43]

The court should have a legal aid program or public defender’s office with adequate
resources to ensure that suspects and accused have an opportunity equal to that of the
prosecutor to conduct a defence. The Statute fails to provide for such alegal assistance unit,
athough Article 67 (d) providesfor the assignment of legal assistanceto the accused in any case
wheretheinterests of justice so require, and Article 54 (10) (c) guaranteesthisright to suspects.
The statute should provide for such a unit in the Registry. If it isnot included in the statute, it
should be included in the rules.

The statute and rules of the court should ensure that victims, witnesses and their
families are protected from reprisals and unnecessary anguish, consistently with due
process. The statute and rules of the court should take into account the special
circumstances of cases involving violence against women, as well as those involving
children, without prejudice to the rights of suspects and accused to a fair trial. Thefirst
sentence of Paragraph 1, which is unbracketed, requiring the court to “take the necessary
measures available to it to protect the accused, victims and witnesses’, should be retained. The
second sentence, permitting the court to close the proceedings in any circumstances, is
inconsigtent with the requirement in Article 14 (1) of the ICCPR to conduct public hearings,
except in carefully defined circumstances, see Part |1, IV.C.1.f, and should be restricted
accordingly. The court should have the discretion to close the proceedings in the circumstances
identifiedin thefinal sentence, whichisin brackets, when theserequirementsaremet. Thefirst
sentence of Paragraph 2, concerning measures to protect victims and witnesses, should be in
the statute, and the final sentence should be strengthened to state that these measures must not
prejudice the right of the accused to a fair tridl. The statute should provide, as stated in
Paragraph 3, that the court should take appropriate measures to protect victims and witnesses,
but these measures must never prejudice the rights of the accused, and the wording should be
amended accordingly. This wording seems to be preferable to the dternative provision in
brackets that these measures not be “inconsistent with” the rights of the accused, since some
have suggested that this wording would permit a balancing of the rights of the accused and the
interests of victims and witnesses which could lead to the adoption of measures which would
prejudice the rights of the accused to afair trial.

Paragraph 4 should provide that the court shal permit the views and concernsthe views
and concerns of the victim to be presented and considered at appropriate stages of the
proceedings where their personal interests are affected in amanner which will not prejudice the
right of the accused to a fair trial. Paragraph 5, concerning the victims and witnesses unit,
should be included in the statute, either here or in Article 44 (4), but the unit’s powers should
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include the power to administer protection programs and cooperate with nationa protection
programs, not just to advise the prosecutor and court on protection measures. Paragraph 6,
concerning the withholding of evidence from states which could endanger witnesses or their
families, could be placed elsewhere in the statute. Paragraph 7 should be included and should
state that the rules should give effect not only to the UN Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, but to other relevant international standards
concerning victims. Paragraph 8 should provide that victims have the right to be represented
in the proceedings (not that the legal representatives have the right), but to be able to represent
dl their interests, including reparations, not just compensation. Paragraph 9, concerning the state
applications for protection of state agents and sensitive information could be moved to Article
71 (sengtive national security information).

Article 69. Evidence [Zutphen 62; ILC 44]

If thereisto be an article in the statute spelling out certain fundamental rules of evidence, then,
as suggested in thefootnote to this article, the statute should have aprovision stating: “ The Court
may decide not to admit evidence where its probative value is substantially outweighed by its
prejudice to a fair trial of an accused or to a fair evauation of the testimony of a witness,
including any prejudice caused by discriminatory beliefs or bias.” However, since the crimes
of genocide, crimes againgt humanity and war crimes are committed in the context of paolitical,
racid, nationa, ethnic, religious and gender discrimination and hatred, the second consideration
will have to be carefully implemented not to exclude evidence necessary to ensure afair tria
for the accused. The unbracketed text of Paragraph 1, concerning the undertaking to be given
before testifying, is acceptable. The bracketed exception to this obligation is designed to
accommodate concerns of certain states which consider that the accused hastheright to testify
without giving such an undertaking. Paragraph 2, permitting witnesses to testify by avariety of
means, should be included in either the statute or the rules, but only with the proviso that these
measures shall not pregjudice the rights of the accused. Paragraph 3, providing that “[t]he Court
has the authority to call al evidence that it considers necessary for the determination of the
truth”, needs to be amended to make clear that evidence, even if relevant, must be excluded in
the circumstances spelled out in Paragraph 6, and when it is protected by a privilege, such as
the lawyer-client privilege, although these privileges and their scope should be l€ft to the rules.
Paragraphs 4 and 5, concerning the court’s power to make evidentiary rulings and to take
judiciad notice of facts of common knowledge, do not appear to pose any problems. Paragraph
6, which is amogt entirely without brackets, should be included in its entirety:

“Evidence obtained by means of aviolation of this Statute or internationally recognized
human rights [or other relevant rules of international law], and which either casts
substantial doubt on its reliability or the admission of which is antithetica to and would
serioudy damage the integrity of the proceedings, shal not be admissible.”

As the footnote to this paragraph indicates, evidence obtained in violation of the rules could be
addressed either in the statute or in the rules. Paragraph 7, which places the burden of proof
of adefence on the accused, is contrary to the fundamental principle that the prosecution has
the burden to prove the accused guilty beyond a reasonable doubt, as expressly recognized in
Article 66. Paragraph 7, which isin brackets, should be deleted.

To the extent that the purpose of Paragraph 8, which provides that the court may not
rule on the application of national law when deciding on the relevance or admissibility of
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evidence, is the narrow one of ensuring that the court does not become a court of appeal
determining whether police complied with national law when obtaining evidence, it may be
unnecessary, but it does not pose any problem. To the extent it may a so be intendedto ensure
that national law restrictions cannot determine whether evidence submitted to the court is
relevant or admissible, this goal would appear to be achieved by Article 20 on applicable law.
However, the court will occasionaly need to refer to nationa law in determining whether
evidence isrelevant or admissible, for example, in determining ownership of property in cases
of pillaging or the chain of military or civilian command. The statute should make clear that
Paragraph 8 does not restrict Article 20 in this respect, possibly by adding the bracketed phrase
permitting the court to have regard to national law in determining the relevance or admissibility
of evidence.

Article 70. Offencesor actsagainst theintegrity of the Court [Zutphen 63; ILC 44 bis)

The statute should define the scope of the court’ sinherent power asa court to punish acts
which constitute contempt of court, such as perjury and disobeying a court order. The
unbracketed provisions in Paragraph 1 giving the court jurisdiction over (a) false testimony, (b)
presentation of false or forged evidence, (e) interference with a witness, (f) preventing an
official from performing a duty and (g) retdiation against a court official should be included in
the statute. The court should aso have jurisdiction over disorderly conduct (c) and (d)
disobeying a court order, as provided in Option 1. These offences should be tried, as provided
in Paragraph 2, by a different chamber from the one concerned, and the penalties should be
spelled out in the statute, asto be provided in Paragraph 3. The note to this article suggests that
not all the provisions concerning trialsin the statute should apply, but any trialsfor offenceslisted
in Article 70 must conform to the highest internationa standards for fair trials.

[Article 71]. Sensitive national security information [Zutphen 64; |LC 44 ter]

The statute must address legitimate national security interests, which should be narrowly
defined, in accordance with international law, including the ICCPR. The court must
balance these national interests against the international obligation to theinvestigate and
prosecute the worst crimes imaginable and it, not states parties, must decide whether the
state party must provide that information to the court and what are acceptable measures
to safeguard legitimate national interests without prejudice to the right to fair trial. It
should safeguard national interests in reaching that determination. Option 2 most closdly
adheres to these principles and, with certain modifications and clarifications, could be
incorporatedin the statute. Paragraph 1 should state that Option 2 appliesto information which
would serioudly prejudice a state’ s national security interests. Paragraph 2, requiring the state
to seek to resolve the question with the prosecutor or defence by cooperative means, should be
in the statute. Paragraph 4, setting forth a number of possible procedures for reviewing the
date's claim, modelled on the Bl askiE Appeals Chamber decision should be amended to permit
the court to decide whether the proceedings should bein camera or ex parte, to prevent abuse.
The circumstances in which an ex parte hearing would ever be permissible would have to be
carefully defined in the statute or the rules.

Much of the information sought from states in cases of genocide, crimes against
humanity and war crimes will involve military secrets, such as contingency plans, orders to
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troops, rules of engagement, amounts and types of weapons, training programs. Paragraph 5
has the important merit of requiring that the decision whether the state isacting in good faith in
asserting that disclosure of the information would prejudice nationa security is to be made by
the court. The factors which the court will have to assess under Paragraph 5 in determining
whether a gtate is acting in good faith would appear to permit the court to require the state to
provide this sort of military information only where disclosure would not prejudice nationa
security in some way. They would not appear to permit the court to order disclosure where it
was essentia to the determination of guilt or innocence of the accused and the disclosure - even
in camera solely to the accused and defence counsel to permit an effective cross-examination -
would cause only minor and temporary prejudice to nationa security, such as the need to
modify certain contingency plans, as opposed to serious prejudice to national security, such as
the disclosure of the codes for using nuclear weapons or the home addresses of intelligence
agents. In contrast, Options 1 and 2 apply only to information whose disclosure would
“serioudly pregjudice’ national security (emphais supplied). However, neither of these options
would be acceptable. They both leave the ultimate decision on whether the information must
be disclosed to the state asserting the claim of national security. Although the court could draw
the refusal to provide the information to the attention of the assembly of states parties, it would
be then up to the assembly, a politica body, not the court, to decide whether the state should
disclose the information.

Article 72. Quorum and judgement [Zutphen 65; |LC 45]

Whatever the size of thetrial chamber, all judges who participate in the judgment should
be present throughout theentiretrial. Any other arrangement would be inconsistent with the
right to a public and impartial trial guaranteed by Article 14 (1) of the ICCPR. Therefore,
Paragraph 1 should provide that no judge may participate in the judgment who was not present
throughout the trial. For the same reason, the unbracketed Paragraph 2 limiting the judgment
to the evidence presented in court should be included in the statute. Unanimous judgments are
the most cons stent with the fundamental principle of proof beyond areasonable doubt according
to law. Therefore, neither option in Paragraph 2 providing for less than unanimous verdicts is
desirable. Option 2 would not be relevant if the trial chambers are composed of three judges,
as recommended in the discussion of Article 40. If lessthan unanimous verdicts are permitted
and the statute permits a chamber to reach a judgment with an even number of judges, then
Paragraph 4 would be acceptable. Paragraph 5, requiring the deliberations of the trial chamber
to remain secret, isauseful guarantee of judicia independence. If lessthan unanimous verdicts
are permitted, then the statute should alow dissenting opinions, as provided in one of the options
in Paragraph 6. The practice of the four ad hoc international criminal tribunals have
demonstrated the value of such opinions, which will assist the gppeals chamber and will in many
cases further the devel opment of international law. Paragraph 6 should not only require full and
reasoned judgments, but public ones, as required by Article 14 (1) of the ICCPR.

Article 73. Reparationsto victims[Zutphen 66; 1L C 45 bis]
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“Whereacomplaint isaccompanied by arequest for damagesand interest, thetribunal
will have the competence to rule on this claim and to fix the amount of the
compensation. Thegovernment of the offender will beresponsiblefor implementing the
decision.”

Draft convention for the establishment of an international judicial body suitable for
the prevention and punishment of violations of the Geneva Convention, by Gustav
Moynier, Geneva 1872

The statute should provide that the court may award reparations, including restitution,

compensation and rehabilitation, to victims and their families. See Part |1, I11.C. The
unbracketed language in Paragraph 1 providing that the court shall (amandatory provisionisthe
preferable option) establish principles concerning reparations and determine the scope of

reparations (preferably on itsown motion aswell ason request) should beincluded in the statute.

The right to reparations should extend to all those listed in the footnote and the reference to the
UN Declaration of Basic Principlesof Justicefor Victims of Crime and Abuse of Power should

be included in the statute, together with a reference to other relevant international standards.

The unbracketed language in Paragraph 2 (a), providing that the court may make an order

againsgt a convicted person for reparations, should be included, and there should be safeguards,
as suggested in the footnote, to prevent national courts issuing orders in conflict with the
international crimina court’s orders, although this could be covered by Article 85 on state
cooperation if this article were to apply to the entire statute, not just to Part 9. The language in

brackets on the scope of a compensation award is a useful clarification. The language in
brackets on the possibility of a reparations award being paid into the trust fund provided for in

Article 72 should be included. Paragraph 2 (b), providing that the court may make an order or

arecommend to a state that reparations be made should be included in the statute. As Gustav
Moynier, one of the founders and long-time President of the International Committee of the Red
Cross, explained more than a century ago when he made the first serious proposa for a
permanent international criminal court, it was appropriate that the government of the person who
violated the Geneva Convention of 1864 should shoulder the responsbility for payment of the
award

“because the Convention could scarcely be violated but by the agents of authority. In
addition, one could say that governments are the cause of all the evils of war, and they
ought to face the consequences. It would not be fair for victims to be deprived of
compensation by the persona insolvency of those responsible. And findly, it is no bad
thing that governments have a direct and pecuniary interest in the Convention being
fathfully observed by their nationals.” Gustav Moynier, “note sur la création d’ une
indtitution judiciaire internationale propre a prévenir et a réprimer les infractions a la
Convention de Geneve’, Bulletin international des Sociétés de secours aux
militaires blessés, Comité international, No. 11, avril 1872, p. 127.

Such an order or recommendation would, like similar orders by nationa courts in many
jurisdictions with different legal systems, involve civil, not criminal state responsibility. The
circumstances when the court may make such an order or recommendation are a useful
clarification, but should not be limited to cases when the person was acting “in an officia
capacity”, but should apply to individuals acting with the consent or acquiescence of the state,
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such as death squads. Paragraph 2 (c) providing for recommendations to states in other
Stuations should be retained. Paragraphs 2 (b) and (c) should permit the court to make non-
binding recommendations to non-states parties.

Paragraph 3, whichisunbracketed, permitting the court to request protective measures
pursuant to Article 90 (1) in order to give effect to its orders should be retained, and, with
respect to the footnote, the statute should clarify that property and assets must include, asin
traditional state-to-state cooperation, non-crime related property and assets. That part of
Paragraph 4 which requires the court to take into account convicted persons and victims and
other interested persons should be included in the statute. The unbracketed parts of Paragraph
5 concerning enforcement of court orders by victims or others should be included in the statute
and enforcement should include judgments and Part 9 of the statute as well as Part 10. States
parties should be required to take the necessary measures to assist such enforcement. The
unbracketed language in Paragraph 6 providing that nothing in Article 73 should prejudice the
rights of victims should be included, but without the restrictive phrase in brackets, which could
lead to problemsin interpretation and unduly limit the scope of recovery. Paragraph 7, providing
for appedls of judgments under Article 73 should be retained without brackets, but interested
states should be defined as those against whom an order or recommendation of reparationswas
made. Paragraph 8 appearsto be unnecessary sincethe court has general powersto makerules
and they must be consistent with the statute.

Article 74. Sentencing [Zutphen 67; | L C 46]

Article 74, which is virtually unbracketed, spelling out the procedure for sentencing, including a
role for victimsin the determination of reparations, should be included in the statute. See Part
AL

PART 7. PENALTIES

The scope of all penalties in the statute should be consistent with the principle of nulla
poena sine lege.

Article 75. Applicable penalties[Zutphen 68; ILC A]

The statute must exclude the death penalty and clearly state the penalties. See Part I1,
IV.D. Paragraph (&) provides a number of possible terms of imprisonment, but the various
options do not offer the court any guidancein selecting the appropriate penatiesfor aparticular
offence, except that there are options governing the appropriate penaties for minors. If such
guidance - gpart from the identification of aggravating and mitigating factors in Article 77 - is
not provided in the statute, it should be spelled out in the rules. Given the gravity of the crimes
of genocide, other crimes against humanity and war crimes, fines alone would not be appropriate
penalties, so they should be permitted only if in addition to a sentence of imprisonment, as
provided in Paragraph (b). Whether it is appropriate for the court to be determining whether a
person convicted should be disqualified from public office at the nationa level, as provided in
Paragraph (c) (i) is an open question. The court should be able to order the forfeiture of the
instrumentalitiesof crimeand proceeds, property and assets obtained by criminal conduct,
without prejudice to bona fide third parties, as provided in Paragraph (c) (ii), should beincluded
inthe statute. The court will aso need the same powerswith respect to other types of property
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not associated with the crime to enforce a judgment of reparations, as currently provided in
Article 90 (1) (). Asindicated abovein the discussion of Article 73 and below in the discussion
of Article 79, dl finesimposed and property forfeited should go to the benefit of victims or their
families. Of course, as stated above in the discussion of Article 73, the court should be able to
award reparations in the form of restitution, compensation and rehabilitation, whether thisis
characterized as a civil remedy, a penaty (as in Sub-Paragraph (d)) or both. It goes without
saying that Option 1 of Paragraph (€) has no place in the statute of an international criminal
court, and, therefore, Option 2 should be adopted.

[Article 76. Penalties applicable to legal persons [Zutphen 69; 47 bis)|

In keeping with the principle of individua crimind responsbility, there should be no criminal
penalties applicableto lega persons, athough civil remedies, including reparationsto victims and
their families, dissolution and prohibition of conducting further activities, would be appropriate.
Article 69 should be amended accordingly.

Article 77. Deter mination of the sentence [Zutphen 70; ILC B, C, E]

Paragraph 1, which is unbracketed, providing that the court should, in accordance with the rules,
“take into account such factors as the gravity of the crime and the individual circumstances of
the convicted person” when imposing sentence, should be included in the statute. Although the
footnote correctly states that “[i]t may be impossible to foresee dl of the relevant aggravating
and mitigating circumstances at this stage”, the rules should spell these out as much as possible
to provide greater certainty and consistency in sentencing. The factors listed in the footnote
should be included, but one factor which should be considered as an aggravating factor - ahigh-
level leadership position - has been omitted and should be included in the rules. The provison
in Paragraph 2 for deduction of time previoudy spent in detention by order of the court should
beincluded. It may be questioned whether it would be appropriate for aperson found guilty of
committing a massacre of a thousand people should receive a single sentence, as provided in
Option 1 of Paragraph 3, or whether the person should not receive separate sentences for each
murder.

Article 78. Applicable national legal standards [Zutphen 71; ILC D]

To be congistent with the principle of equality before the court of al accused guaranteed by
Article 14 (1) of the ICCPR, sentencing by an international criminal court should be onthe basis
of acommon internationa standard applicable on abasis of full equality to all persons convicted
by the court. Therefore, Article 78, which would permit each person convicted of genocidein
the same case to receivedifferent sentencesfor exactly the same acts from the others based
on such irrelevant factors as the convicted person’ s nationality, the territories where the crimes
were committed and the state which had custody of the person at the time of arrest, should be
deleted.

Article 79. Fines [and assets] collected by the Court [Zutphen 72; ILC 47 ter]

Any money or other property confiscated from convicted persons should go to victims or
their families directly asreparationsor, when they cannot be identified, to a general fund
for the benefit of all victims. If Article 79 is not amended to provide that fines or other
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property collected by the court should go directly to victims in the particular case and their
families, then at least it should provide that fines and assets collected by the court shall be
transferred in al cases to atrust fund for al victims and their families established by the UN
Secretary-General or administered by the court, as provided in Paragraph (a). The other
possble recipientslisted in thisarticle - the state of the victim’ s nationality and theregistrar - are
inappropriate, and these options should be deleted. See Part IV, 11.D.3.

PART 8. APPEAL AND REVIEW
Article 80. Appeal against judgement or sentence [Zutphen 73; ILC 48]

Paragraph 1 (), permitting the prosecutor to apped against a decision, which could include an
acquittal, should be amended to exclude any appeal of an acquittal. The current text would

permit the prosecutor to continue to appea successive acquittals until aconviction was obtained.

However, the prosecutor should be able to draw the attention of the appeals chamber to any

errors of law in a judgment of acquittal, with the proviso that any decison by the appedls

chamber that thetrial chamber committed an error of law should have no effect on the acquittal,

but be limited to future cases. See Part I 1, | V.E. The remainder of the provisionsin Paragraph

1 could beretained. Sincethere should be no trialsin absentia, see Part 11, I V.C.2, Paragraph

3, whichisentirely in brackets, should be deleted. Evenif trilsin absentia were permitted, the

appropriate relief if the convicted person surrendersor is captured isto vacate the judgment and

to conduct atrial de novo. Since the prosecutor should not be permitted to appeal an acquittal,

see Part Il, IV.E, Paragraph 4 (2), permitting the acquitted person “in exceptiona

circumstances’ to be detained pending the prosecutor’s appeal, should be deleted. If a
convicted person is detained pending an appedl, even if the judgment is suspended during this

period, it would appear consistent with general principles of law to deduct that time spent in

detention from the sentence of imprisonment. See Article 77.

Article 81. Appeal against interlocutory decisions[Zutphen 73 big)

The statute should provide for interlocutory appeals of certain decisions. See Part I1,
IV.E. Article 81 dtrikes an proper balance in identifying orders which may be the subject of
interlocutory appealsand givesthetrial chamber appropriate flexibility inidentifying other orders
which should be the subject of an interlocutory appeal. Both the unbracketed and bracketed
provisions should be included in the Statute.

Article 82. Proceedings on appeal [Zutphen 74; ILC 49]

The powers of the appeals chamber on appeal, even if generally co-extensive with those of the
trial chamber, as provided in Paragraph 1, should be restricted in certain respects. As stated
above in the discussion of Article 80, the prosecutor should not be permitted to appeal an
acquittal, except on points of law only, with no effect on the acquittal in that particular case, but
only on futurecases. See Part |, IV.E. If, however, the prosecutor is permitted to do so, then
Paragraph 2 should be amended to provide that if the court decides to vacate the acquittal, it
may only remand the caseto adifferent trial chamber for anew tria. Paragraph 2, asit stands,
would permit the appeal s chamber to reverse an acquittal, after anew factual determination, and
convert it to a conviction, without the opportunity for further review. Such action would deprive
the newly convicted person of the right recognized in Article 14 (5) to have “his conviction and

Al Index: IOR 40/10/98 Amnesty International May 1998



The international criminal court: Making the right choices - Part V 69

sentence being reviewed by a higher tribunal according to law”. Moreover, this power to
change the verdict to the detriment of the accused when the prosecutor alone appealsisin
contrast to the prohibition in the same article of amending a decision to the detriment of the
accused when only the accused appeals. To the extent that the bracketed final sentencein this
paragraph permitsthe court, in the interests of justice, to consider grounds for excusing criminal
responsbility whichexist, but were not raised in thetrial chamber, then it could beincluded. The
International Military Tribunals at Nuremberg and Tokyo, aswell asthe Yugodavia and Rwanda
Tribunals, permitted separate and dissenting opinions, and some of these have proved valuable
in helping to point the way towards future evolution of international criminal jurisprudence.
Therefore, the brackets in Paragraph 4 around the sentence permitting such opinions in the
appeal s chamber should be removed.

Article 83. Revision of conviction or sentence [Zutphen 75; ILC 50]

The one-step Option 2 for revison, which permits a request for revision to be presented for
determination by either the trial chamber which tried the case or another trial chamber, isless
cumbersome, more speedy and less costly than the two-step Option 1, and, therefore, seems
more consistent with the requirement that the court be an effective complement to national
courts. The grounds for revision listed in Paragraph 1 (a) - (€), which is common to both
options, are acceptable. Paragraph 2, which aso is common to both options and permits the
prosecutor to seek revision on the basis of newly discovered evidence, is inconsistent with the
principle of ne bisinidem whichisexpresdy recognized in Article 18 as applicable to the court,
and should, therefore, be deleted. Paragraph 3 of Option 2 permits the trial chamber to enter
a corrected judgment, order a new trial or refer the matter to the appeals chamber and
Paragraph 4, now in brackets, permits the decision of the trial chamber disposing of the
application pursuant to Paragraph 3 to be appealed by either party to the appeals chamber.
Paragraph 4 provides a necessary check on an inappropriate denia by the trial chamber of an
gpplication for revision.

[Article 84]. Compensation to a suspect/accused/convicted person [Zutphen76; ILC
50 big]

The statute should provide, as recognized by Article 9 (5) of the | CCPR, that anyonewho
has been the victim of an unlawful arrest or detention has an enforceable right to
compensation, and that anyonewho hasbeen amiscarriage of justicein thecircumstances
recognized in Article 14 (6) of that treaty shall be compensated. Paragraphs 1 and 2
implement these rights and should be included in the statute. See Part I1, V. B.2.h and I V.F.

PART 9. INTERNATIONAL COOPERATION AND ASSISTANCE

Part 9 isfar too long and complicated and a number of its provisions are duplicative of others
in this part. As suggested in the footnote to Article 86, “Articles 86, 88, 89 and 90 contain
virtudly identical provisions, some of which should be harmonized.” Some of the detailed

provisions should go into the rules.

Article 85. General obligation to cooperate [Zutphen 77; ILC 51]
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The requirement in this article that all states shal fully cooperate with the court in its
investigations and prosecutions should be included, athough this obligation should not be limited
to Part 9, but should include the entire statute, including such provisionsas Article 73, concerning
awards of reparations. In addition, the second sentence, should provide that states parties
cooperate without delay. The proposed qudification, “undue’, would wesaken this obligation and
should be regjected.

Article 86. [Requests for cooperation: general provisions| [Zutphen 78; ILC 52]

Paragraph 1 (&), providing that the court has the authority to make requests to states parties for
cooperation and to transmit these requests through the channel s designated by the states parties,
whichisunbracketed, isacceptable, athough it would have given the court greater flexibility and
speed if it had been expresdy authorized to ded directly with any appropriate state official on
itsown initiative. Paragraph 1 (b), permitting the court to transmit requests through Interpol or
any appropriate regiona organizationisaso acceptable. Intheinterestsof speed and minimizing
court costs, Paragraph 2 should permit the court to transmit requests to states in one of the
working languages of the court, at least when time is pressing and the cost of atrandation into
the language of the requested state would be excessively high in the circumstances. For
example, it would often be necessary to send urgent requests for the arrest of afugitive accused
to more than 185 states and it would be extremely costly if those requests had to be trand ated
into the languages of al of those states. Paragraph 3, requiring the requested state to keep
reguests and supporting documents confidential, is essential in order to be ableto arrest fugitives
from justice and to protect witnesses and evidence. The statute should include a provision like
that in Paragraph 4 authorizing the court to call upon non-states parties to cooperate on any
gppropriate basis, since all states are under a duty to bring to justice those responsible for
genocide, crimes against humanity and war crimes. When a non-state party fails to cooperate
with a request under Paragraph 4 (a), it is certainly fitting that the statute should authorize the
court to draw this fact to the attention of either the assembly of states parties, the Genera
Assembly or the Security Council, as it deems proper, so that those bodies can take appropriate
action to enable the court to exercise its jurisdiction. Paragraph 5, which is unbracketed and
authorizes the court to request intergovernmental organizationsto cooperate, should be included
in the statute. For the same reasons that the court should be able to draw the attention of the
assembly of states parties, the General Assembly or the Security Council the failure of an non-
state party to honour a court request for cooperation, Paragraph 6 should authorize the court to
do the same for states parties, which have undertaken to cooperate with the court.

Article 87. [Surrender] [Transfer] [Extradition] of personsto the Court [Zutphen 79;
ILC 53]

The term “extradition” should be deleted wherever it appears in this part, unless it expressy
refers to traditional extradition between two states. Instead, a term which covers the sending
of aperson to the court from a state, such as transfer or surrender, should be used. See Part
11, 1V.B.1. Paragraph 1, which sets out the power of the court to transmit a request for the
arrest and surrender or transfer of a person “to any State on the territory of which that person
may be found” and to “request the cooperation of that state” in the arrest and surrender or
transfer of that person and sets out the obligation of states parties to “comply” with such
reguests, should beincluded. State parties should comply without delay; this obligation should not
be weakened by the proposed qudification in brackets requiring only compliance without
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“undue’ delay. Paragraph 2, however, which states that the national law of the state party
should govern the procedure for granting or denying a request for surrender or transfer should
be deleted or amended to provide that the national law and procedures shall be used to arrest
the person and to effect the surrender or transfer only to the extent that the law and procedures
are not inconsistent with the statute and that arrest and surrender or transfer is effected without
delay. Otherwise, national law could be used to obstruct international justice. Indeed, Option
1 of Paragraph 3, which provides that there should be no grounds for refusal to comply with
court requests to arrest or surrender or transfer a person to the court, is the only option which
is consistent with the statute.

None of the groundslisted in Option 2 for states partiesto refuse arequest for surrender
or transfer are legitimate. See Part |11, IV.B.2. There should be no a la carte state consent
regime in the statute; al core crimes should be crimes of inherent (automatic) jurisdiction.
Therefore, Paragraph 3 (a) should be deleted. Since the core crimes are crimes of universa
jurisdiction permitting any state to try any person suspected of these crimes, regardless of
nationality, Paragraph 3 (b) authorizing a state to refuse to surrender or transfer one of its
nationas suspected of these crimes must be deleted. Since Articles 18 and 19 authorize the
court to try persons who have been tried in nationa courts when such proceedings are designed
to shield the person, Paragraph 3 (c) permitting a state to refuse to surrender or transfer a
person on the ground that national proceedings have taken place should be deleted. The court’s
review of the application for an arrest warrant and its findings that there are sufficient grounds
to issue such awarrant will necessarily satisfy the evidentiary requirementsfor almost all states
anyway, so Paragraph 3 (d) permitting a state to refuse a request when the information
submitted does not satisfy its own evidentiary requirements is not necessary, and it should be
deleted. Since the court, whose very rationale is to bring to justice in fair trials those who are
responsible for violating peremptory norms, and sinceit could have no power under international
law to violate peremptory norms, there is no reason to permit states to refuse to comply with a
court order on the ground that compliance with a court order would breach one of these norms,
as suggested in Paragraph 3 (€).

Even if any of these grounds were legitimate, the court itself would have to determine
whether those circumstances existed, not the state party. The additiona ground suggested in
the footnote to this option, that the penalty for the offence would be prohibited by the law of the
requested state, would have been relevant had the statute included the death penalty, but it is
inconceivable that an international criminal court established within the framework of the UN
would includethat pendty. Similarly, a compromise proposal identified in thefootnoteto Article
75 on applicable pendties would address the concerns of certain states which prohibit life
imprisonment or lengthy prison terms by including in Article 100, concerning pardon, parole and
commutation of sentences, “a mandatory mechanism by which the prisoner’s sentence would
be re-examined by the Court after a certain period of time in order to determine whether he or
she should berdeased”. Since states parties should not be free unilaterally to deny requestsfor
surrender or transfer, Paragraph 4, which is in brackets, requiring them to inform the court
promptly of there reasons for doing so, should be deleted.

Paragraph 5, permitting states parties to delay compliance with a court request to
surrender or transfer pending a court decision on an application to set aside the request, should
be deleted or amended to require that the state party comply with the request pending a court
determination. This would ensure that the person concerned was promptly arrested and
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surrendered or transferred to the court’s custody, thus protecting witnesses from intimidation
or injury and evidence from destruction and preventing flight. The provision that the state
delaying compliance would have to “take appropriate measures [as may be availabl €] to ensure
the compliance with the request after adecision of the Court to rgject the application” would not
provide sufficient protection, and, since the number of cases in which the court will have
erroneoudly determined that it had jurisdiction and that a case was admissible are likely to be
few, it would be better to ensure the prompt surrender or transfer of the person sought to avoid
possibly lengthy delays in the international investigation pending a decision on the challenge.

Neither of the three options in Paragraph 6 concerning competing requests to a state
party to surrender or transfer a person sought both by the court and a state seeking that person’s
extradition for a core crime is entirely satisfactory. A state party should always give priority
to arequest by the court for surrender or transfer over arequest for extradition by another state,
whether a state party or anon-state party. Asexplainedin Part |, |1.B, atransfer of a person
to the court “would satisfy the requested state’s obligation under [try or extradite] treaties to
bring the suspect to justice - the very object and purpose of the aut dedere aut judicare
requirement in the Geneva Conventions, Additional Protocol | and the Convention against
Torture”. The best solution for Paragraph 6 would be to combine the best elements of Option
3and Option 2. Option 3 requiresthat a state party shall accord priority to requests by the court
over arequest by any state - whether a state party or not - when the court has determined that
the requesting state is unable or unwilling to bring the person sought to justice. This option
should make clear that the burden is on the requesting state to establish that it is able and willing
to bring the person sought to justice and there should be a provision requiring that the requesting
state promptly carry out a genuine crimina investigation and, if the evidence warrants, a
prosecution. If the requesting state does not promptly do so, then it should surrender or transfer
the person to the court for investigation or prosecution. Failure to do so will undermine any
future attempts by the requesting state to extradite persons who are the subject of a court
request.

Option 2, which provides that a state party must comply with arequest by the court in
preference to an extradition request from a state party, is not acceptable without amendment
because it permits a state party to decline to comply with a request by the court when the
requesting state is a non-state party. However, one positive eement in this option is that it
samply requiresthe court in making the request to take * into consideration the proceedingsin that
State which gave rise to its extradition request”, rather than make a formal determination that
the requesting state was unable or unwilling to bring the person to justice. Paragraph (a) of
Option 1 contains unacceptable options. Onewould simply requirethat the requested state party
give priority “as far as possible’ to arequest from the court over requests for extradition from
other states parties; another would extend this indefinite obligation to include non-states parties.
Paragraph (b) provides that the requested state party has the discretion, based upon a number
of factors, to decide to extradite the person sought by the court to a non-state party.

Paragraph 7, which is entirely in brackets, introduces an additional series of
unacceptable hurdles to the effective complementarity of the court by permitting a person to
challenge requestsfor surrender or transfer based on traditiona groundsfor challenging state-to-
state extradition: lack of jurisdiction by the court, non bis in idem or insufficient evidence to
arrest someone under the requested state's own national law. This would permit national
courts - some of which would be unable or unwilling to bring the persons sought to justicein their
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own courts - to second guess determinations by the court that it had jurisdiction, that surrender
or transfer would be consistent with the principle of ne bisin idemas set forth in Articles 18
and 19 and that there was sufficient evidence to issue awarrant pursuant to Article 58 (further
option). Paragraph 7 should be deleted in its entirety. Determining whether the court has
juridiction is a matter solely for the court itself under Article 14, the principle of ne bisinidem
is incorporated in Articles 18 and 19, which the court is under a duty to resolve itself under
Article 15 and the court makes its own determinations whether there is sufficient evidence to
issue arrest warrants under Article 58 (further option). Paragraph 8, permitting any requested
state to postpone surrender or transfer of a person to the international court solely because it
is conducting national proceedings against a person for a different offence or because the
person is serving a sentence (which could be house arrest or even provisional release) is a
recipe for endless delay or paralysis by an uncooperative state. Given the nature of the core
crimes of genocide, other crimes against humanity and war crimes, the request by the
international court, if it has determined that the requirements of complementarity set forth in
Article 15 are satisfied, must take precedence over thenational proceedings. The stateinterest
in ensuring that the person is brought to justice for crimes under national law will be served by
the return of that person to the nationa authorities after an acquittal or completion of the
sentence.

All states have an obligation under internationd law to bring to justice those responsible
for genocide, other crimes against humanity and war crimes in their own courts, to extradite
them to a state able and willing to do so in afair trial which is not designed to shield them from
crimina responsbility or, if a state party to the statute, to surrender or transfer themin any case
where the court requests them to do so. See Part |, | 1.B. Paragraph 9, which is entirely in
brackets, however, leaves the choice solely to the states parties, not the court. Since all states
parties should consent to the court’ sinherent (automatic) jurisdiction over these core crimes by
the act of ratifying or acceding to the statute, without any further consent, Paragraph 9 should
be revised in accordance with the above principle or reserved solely for non-core crimes.

Paragraph 10 providesfor transmission to the court of evidence requested in acase and
return of that evidence to the state after the tria. It should be included in the statute, but the
proposed restriction in brackets limiting the transfer of evidence to the court “[t]o the extent
permitted under the law of the requested State” would undermine the effectiveness of the court
asacomplement to nationa jurisdictionsby permitting national legidation to bar the transmission
of evidence to an international court and it should be deleted. The bracketed proposals
requiring the state to supply the evidence even if the person is not surrendered or transferred
and protecting the rights of third parties in the property should be included. Asthe note at the
end of this paragraph indicates, it might be more appropriate to move this provison to Article 90
concerning other forms of cooperation or to the rules.

Paragraph 11, requiring states parties to authorize transportation through their territory
and to detain anyone making an unscheduled landing on the territory pending receipt of arequest
for further trangit, should be included in the statute. However, the paragraph should clarify that
the phrase “ under its national procedural law” must not be incons stent with the statute and that
the transit should be as prompt as possible to avoid possible prolonged bureaucratic delays.
Since the duty to bring to justice those responsible for genocide, other crimes against humanity
and war crimesis an internationa duty applicable to all states, and since states parties agree to
cooperate with the court in doing so, it isappropriatethat al states parties bear some of the costs
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of surrender and transfer. The suggested alocation in the fina brackets of Paragraph 12 of
costs, based on where the cost incurred arose, appears to be afair allocation of responsibility
which could be spelled out further in the rules. In some exceptiona cases, however, where a
national criminal justice system has collapsed or the state party smply does not have sufficient
resources to pay for al of the costs associated with conducting athorough search initsterritory
or related to providing security and free legal assistance once the person sought has been
detained, there should be some provision in the rules for the court itself to assume a greater
share of the costs.

Article 88. Contents of request for [surrender] [transfer] [extradition] [Zutphen 80;
ILC 53 big]

This articleisexcessvely detailed and, asindicated in afootnote, portions could go into therules.
Moreover, as the note at the end of the article states, since some of the provisions are similar
tothetext in Articles 89 (3) concerning provisiona arrest and Article 90 (8) (b) concerning other
forms of cooperation, these provisions could be combined in a single article. In terms of the
requirements of Paragraph 1 listing the requirements of the contents of a request for surrender
or transfer in the case of a pre-indictment arrest and in the case of a post-indictment request,
however, they do not seem to be unduly onerous for the court, with two exceptions. Paragraph
1 (b) (v) and 1 (c) (ii), both of which are in brackets, would require that the court supply “such
documents, statements, or other types of information regarding the commission of the offence
and the person’ s role therein which may be required by the laws of the requested state’, thus
permitting a national court from a state which participated in the drafting of the statute, which
sets out the requirementsfor issuing an arrest warrant in Article 58 (further option), to determine
what evidence is sufficient for an international arrest warrant. This is unacceptable. States
have an opportunity at the diplomatic conference to agree on agreater evidentiary showing for
the issuance of an arrest warrant than specified in Article 58; the court should not have to meet
up to 185 different evidentiary standards, any of which could change. There are no similar
requirements proposed for Article 89, concerning provisiond arrest. These provisions, as well
as the related Paragraphs 2 and 3 should be deleted in their entirety. Paragraph 4, permitting
the court in accordance with Article 68, concerning protection of the accused, victims and
witnesses, to withhold certain information, from the requested state concerning victims or
witnesses and their families when necessary to protect their safety, isan essentia provision and
the brackets around it should be removed.

Article 89. Provisional arrest [Zutphen 81; ILC 54]

The court should have the power in urgent cases, as specified in Paragraph 1, to request the
provisional arrest of a person pending presentation of the request for surrender or transfer and
supporting documents pursuant to Article 88. The information required to be provided in the
request under Paragraph 2 seems to be reasonable. As the note to Paragraph 3 indicates, it
duplicates the text of Paragraph 4 of Article 88, and these paragraphs could be combined into
a single article. Paragraph 4, requiring the release of a person provisiondly arrested after a
specified period if the request for surrender or transfer has not been received, unless the person
consents to surrender or transfer before the end of this period, should be included in the Statute,
but the period should be as short as possible so that provisional arrest isnot abused. Paragraph
5, which permits the subsequent rearrest and surrender or transfer of a released person if the
request is received after release, should be included in the statute.
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Article 90 - Other forms of cooperation [and judicial and legal [mutual] assistance]
[Zutphen 82; ILC 55]

The unbracketed text of Paragraph 1, providing that “ States Parties shal, in accordance with
the provisions of this Part, comply with requests for assistance by the Court”, should beincluded
unchanged. See Part 111, I1.B. Thebracketed provision, which would restrict such compliance
to requests which are in accordance with “their national [procedura] law”, would undermine
this fundamental obligation. States should, of course, be free to use their national procedures
in complying with a request by the international court, but only to the extent that these
procedures are consistent with the statute and do not result in delay. The entire unbracketed
ligt of specific types of cooperation should be retained, including (a) identification and location
of persons or items; (b) taking of evidence; (c) questioning suspects or accused; (d) service of
documents; (e) facilitating appearance; (1) execution of searches and seizures; (j) provision of
records and documents; (k) protection of persons and evidence; (I) identification, tracing,
freezing and seizure of property; and (m) any other types of assistance. Similarly,itisessentia
to require states partiesto assist the court (g) in conducting on-siteinvestigations and inspections
and (h) in conducting court proceedings on its territory, and the brackets should be removed
around these two sub-paragraphs. The proposed restriction in Sub-Paragraph (m) to assistance
“not prohibited by the law of the requested State” should be deleted as this would give the
requested state a veto on court investigations or prosecutions.

Option 1 in Paragraph 2, which expressly provides that “[a] State Party shal not deny
a request for assistance from the Court”, should be included in the statute. Option 2 in this
paragraph, which permits a state party to deny a request for international assistance in whole
or in part on the basis of along list of grounds permitted in traditional state-to-state mutual
assistance requests should be deleted in its entirety. See Part |11, 11.A.2. Since the court
should have inherent (automatic) jurisdiction over al core crimes the moment a state ratifies or
accedes to the statute, without any further requirement of state consent, Sub-paragraph (a) is
unacceptableif it refers to core crimes. Sub-paragraph (b) would permit a state party to deny
arequest for international assistance based on its own national law, and, therefore, is also
unacceptable. Sub-paragraph (c), which permitsastate party to refuseto provideinternational
assistance to the court whenever it decided that “execution of the request would serioudly
prejudice its national security, ordre public or other essential interests’ (emphasis added), and
aso must bergected. See Part 111, I1.A.2.c. Sub-Paragraph (d), which is inconsistent with
each of the three options proposed in Article 71 for the provision of sengitive national security
information, would permit a state in its own discretion to refuse to comply with arequest by the
court whenever “the request concerns the production of any documents or disclosure of
evidence which relates to its national [security] [defence]”. Therefore, it should be deleted.
Sub-paragraph (e), which would permit a state party to deny a request which “would interfere
with an ongoing investigation or prosecution in the requested State or in another State”, is
inconsistent with the principle of complementarity asdefined in Article 15, and must be rejected.
For the same reasons that a request by the court for an arrest and surrender or transfer must
have priority over competing obligations under an extradition treaty, requests by the court for
internationa assistance must have priority over competing obligations under mutual assistance
treaties; therefore, Sub-paragraph (f) providing the opposite should be deleted. Paragraphs 3,
4 and 5, which govern the procedure for denias of requests for assistance, should also be
rejected for the reasons stated above.
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Paragraph 6 (a), which requires the court to ensure the confidentiality of information
provided pursuant to a request, except as required for the investigation and proceedings
described in the request, is too restrictive as such information may prove essentia for other
investigations or proceedings. It should be amended to take this need into account. Sub-
paragraphs (b) and (c), permitting states to supply information to the prosecutor on aconfidential
basis to be used solely for the purpose of generating new evidence, unlessthe state subsequently
agrees that they may be disclosed, must not be used by states to insulate persons from
prosecution by precluding the prosecutor from using theinformation as evidence or to perpetuate
an injustice by preventing the prosecutor from disclosing exculpatory or mitigating evidence or
potentialy exculpatory or mitigating evidenceto the accused. Given the difficult problemsthese
sub-paragraphs pose, it might be better to include them, as suggested in the footnote, in therules,
which would make it easier to adjust them in the light of experience.

Paragraph 7, governing assistance by the court to states, should make it clear in sub-
paragraph (a) that such assistance by the court to states must be entirely discretionary.
International assistance to the court is not the same as mutual assistance between two states.
See Part I, I1.A.1. When the court has determined, pursuant to Article 14 that it should
exercise its inherent (automatic) concurrent jurisdiction and under Article 15 that a case is
admissible, then its request on behalf of the entire international community for international
assistance must take priority over nationa interests. Paragraph 8, governing the form and
content of requestsfor international assi stance does not appear to pose many problems, athough
these detailed requirements could go into the rules. 1n exceptiona cases, for example, when an
investigator isin the field and sees information or evidence which is about to be destroyed, but
the investigator does not have a pen or paper or access to a fax machine, an oral or phone
request to preserve the evidence should be respected by the state official, pending a formal
request. Sub-paragraph (a) (ii) should be amended to take into account such urgent cases. Sub-
paragraph (b), which is similar to Articles 89 (3) and 88 (4), could be combined with those
articlesinto asingle article.

Article 91. Execution of requests under article 90 [Zutphen 83; ILC 56]

Paragraph 1 is unacceptable. It requires that “[r]equests for assistance shall be executed in
accordance with the law of the requested State”, without any requirement that the law of the
requested state be consistent with the state party’s obligations under the statute and that the
request beimplemented without delay. It would permit any state to deny requestsfor assistance
based solely on its own national substantive and procedura requirements in extradition cases.
Paragraph 2, which providesthat states respond urgently to urgent court requests, is acceptable.
Paragraph 3, concerning the language of responses, should provide that at least some of the
response be in one of the working languages of the court to facilitate prompt and efficient
processing.

Paragraph 4isacrucia paragraph. 1t should provide that the prosecutor may carry out
investigations on the territory of any state party after giving notice; the prosecutor should not be
hostage to state consent to conduct investigations on the territory of states parties. See Part
[11,11.B.1. The current wording of Paragraph 4, which is in brackets, is unacceptable, as it
requires the prosecutor to obtain the consent of the requested statein all cases. The proposal
that the prosecutor or the court may only assist the authorities of the requested state in the
execution of arequest for assistanceif requested to do so, also unduly restricts the ability of the

Al Index: IOR 40/10/98 Amnesty International May 1998



The international criminal court: Making the right choices - Part V 77

prosecutor to conduct an effective investigation. Paragraph 5, requiring the state, upon request,
to inform the court of the time and place of the execution of arequest for assistance, should be
included so that the prosecutor can be present, but the court should be able to make a single
request applicable to an entire investigation.

The dlocation of ordinary costs for the execution of requests in the territory of a
requested state between the court and the requested state provided in Paragraph 6 (@) and (b)
appears to be reasonable, although these detailed provisions could go into the rules. Paragraph
7, which is entirely in brackets, provides that “[w]itnesses or experts may not be compelled to
testify at the seat of the Court.” This provision is unacceptable and would be unacceptable in
most national courts. As Judge Louise Arbour, Prosecutor of the International Criminal
Tribunds for the former Yugodavia and Rwanda, stated in her address to the Preparatory
Committee on 8 December 1997,

“the permanent Court, not withesses, should have the discretionary power to determine
whether the witness should be allowed to testify at alocation other than the seat of the
Court. Thelogigtical, financia and other difficulties associated with the use of satellite
video link and depositions are considerable, in addition to the difficulties caused for the
Prosecutor’ s organization of the presentation of evidence’.

I n exceptional cases, the court should have the power to permit awitnessto testify at adifferent
location, but witnesses and experts cannot dictate to an international crimina court which is
trying cases of genocide, other crimes against humanity and war crimes where and under what
circumstances they will testify. Of course, the court must make every effort which does not
prejudice the rights of the accused to protect the safety and heath of witnesses and minimize
the traumaof testifying. Sub-paragraph (b) should be modified to apply only to those exceptional
cases where the court itself has made a determination in the interests of justice that a witness
can testify at alocation other than the seat of the court and has decided where that should be.
It should aso include the requirement that such arrangements must be “in compliance with
international law standards’.

Sub-paragraph (c), concerning means of communication to take evidence from
witnesses away from the seat of the court, should be modified to make clear that the
preservation of the anonymity of withesses is limited to the non-disclosure to the press, public
and others, but does not extend to the accused, who will need to know the identity of his or her
accuser, once that witness is placed under secure protection, a sufficient time before trial in
order to conduct an effective defence. Sub-paragraph (d), prohibiting the detention or restraint
on witnesses and experts who appear before the court for acts or omissions prior to the
departure of that person from the requested state, may need to be modified in the case of
witnesses or experts who may have committed crimes within the jurisdiction of the court. The
wording of Paragraph 8, concerning the disclosure of confidentia information will have to be
congdered in the light of the fina wording of Article 71.

Article 92. Rule of speciality [Zutphen 84; ILC 57]

This article, which incorporates a rule of specidity found only in traditiona state-to-state
extradition and mutual legal assistance requests, has no relevanceto surrenders or transfers by
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adtate to an internationa criminal court, see Part 11, 1V.B.2.f, and it should be ddeted in its
entirety.

PART 10. ENFORCEMENT

“Itis...important for the court’ sdecisions, either interlocutory or final, to be complied
with by Sates. If Sates are permitted to ignore its decisions, the very object of the
establishment of the court will be defeated and public confidencein the integrity of the
court lost. The statute therefore must provide for a procedure to secure compliance
when thereisafailureto do so.”

Report of the Special Rapporteur on the independence of judges and lawyers, UN
Doc. E/CN.4/1998/39, 12 February 1998, para. 30

Article 93. General obligation regar ding recognition [and enfor cement] of judgements
[Zutphen 85; ILC 58]

Thereshould beaprovision requiring all states partiesto give prompt and full effect tothe
judgments and decisions of the court in accordance with the statute. The exact wording of
the provision is not as important as the substance of the provision, which should require that the
state party give full effect to the relevant judgment or decision. For example, if a state has
undertaken to imprison a person convicted by the court for aterm of years, then it must do so.
If the court hasissued adecision ordering astate to freeze assets believed to belong to a suspect
or accused, then the state authorities must promptly do everything in their power to freeze the
assets. If ajudgment of conviction has determined that the convicted person must restore
property in the territory of a state party or within its jurisdiction which that person seized from
the victim, then the state party must promptly ensure that the property is restored to the victim.
None of the proposed wordingsin bracketsfor thefirst paragraph of Article 93 appear to satisfy
these requirements entirely.  The scope of “undertake to recognize’ is not clear. The
commitment to “enforce directly on their territory” excludes occupied territory and other areas
under their jurisdiction, such as ships, military bases and areas of operation by peace-keeping
forces. The failure of the the forces serving in the multinationa Implementation Force (IFOR)
and its successor, the multinational Stabilization Force (SFOR), to fulfil their obligationsto arrest
the dozens of persons indicted by the Yugodavia Tribunal in areas where they have operated
“a will” since the Dayton Agreement, demonstrates that much stronger language is essentia
and that it must require states partiesto give prompt and full effect. These obligations should
not be limited, as provided in one of the options, to being in accordance with Part 10, since some
of these obligations, such as reparations to victims, as is made clear in the second paragraph,
apply to other parts of the statute. The second paragraph, providing that the judgments of the
court are to be binding on every state party with respect to crimina liability of the convicted
person and principles concerning reparations to victims, should be included in the statute and
should be consistent with Article 73 on this subject.

Article 94. Role of Sates in enforcement [and supervision] of sentences of
imprisonment
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Since the punishment of genocide, other crimes against humanity and war crimes is an
international respongbility, Option 1, providing that “[a] sentence of imprisonment shall be served
in a State designated by the[Court] [Presidency]”, would be appropriate, provided the alocation
of convicted persons to states parties was done on an equitable basis. Unless some binding
agreement were reached with a non-state party which permitted the court to require the
immediate surrender or transfer of a convicted person back to the court if the conditions of
imprisonment were inconsistent with the statute or international law or standards, sentences
should only be served in the territory of astate party. If Option 1isrejected, however, infavour
of Option 2, it will need to be amended in certain important respects. Paragraph (a), providing
that the sentence shall be served in a state designated by the court or the presidency from alist
of states which have indicated to the court their willingness to accept sentenced persons, is
acceptable. Paragraph (b), which permitsastate to make its consent to acceptance of prisoners
conditiond, is not acceptable; all sentences should be served under approximately the same
terms and conditions.

Paragraph 2 (a) of this article, requiring that the designation by the court of a state to
accept a convicted person be governed either by equitable distribution or burden sharing to be
elaborated, perhapsin the rules, is acceptable. Some provision, as suggested in the bracketed
sentence, prohibiting the designation of the state in which the crimes occurred or the state of the
victim's nationality, subject to certain exceptions, should be included in the rules for reasons of
security and safety, but it is possible that there could be a variety of circumstances when those
states might be appropriate, particularly a long interval after the crimes occurred and the
existence of a new government committed to the rule of law. However, these exceptional
circumstances would better be left to be decided in the rules. There is no reason to oppose
permitting the convicted person to be heard concerning the decision by the court or presidency
concerning the designation of the place of imprisonment, as provided in Sub-paragraph (b), so
long asthat decision remainsthat of the court or presidency. The court should take into account
the extent to which a state complies with international standards governing the treatment of
prisoners, as provided in Sub-paragraph (c), but the court will have to ensure that once a
convicted person istransferred to a state that the state complies with international standards, as
provided in the bracketed part of Article 96 (1). Paragraph 3, providing that if no state of
imprisonment is designated, the convicted person shall serve the sentence in afacility provided
by the host state of the court is acceptable, provided that in that case the international community
should assist in the payment of the costs of an international respongbility. Thisis an essential
provison in the light of the limited number of states which have expressed a willingness to
accept persons convicted by the Rwanda and Yugodavia Tribunds.

Article 95. Enforcement of the sentence

The unbracketed part of Paragraph 1, providing that “the sentence of imprisonment shall be
binding on the States Parties, which may in no case modify it”, should be included in the Statute.
The bracketed phrase, permitting states to accept convicted persons on their own conditions, is
not acceptable, and should be deleted. Paragraph 2, which isunbracketed, and providesthat the
court alone shall decide any application for review of the judgment or sentence and that the state
of imprisonment shall not impede such applications, should be included in the statute.

Article 96. Supervision and administration of sentence
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Paragraph 1, requiring the court or the president to supervise the enforcement of sentencesin
sates, should be included, with the bracketed words, requiring the sentence to be “consi stent
with internationally recognized standards governing the treatment of prisoners’. Option 1 in
Paragraph 2, specifying that “[t]he conditions of detention shall be governed by the law of the
State of enforcement and consistent with internationally recognized standards governing
treatment of prisoners’, should be included in the statute, along with the provisions concerning
modification of terms of imprisonment by the court or presidency. Option 2 is less satisfactory
asit introduces a difficult national standard to monitor in addition to the internationa standards
and does not give the court or the presidency the authority to require changes in conditions of
imprisonment. Paragraph 3, requiring that “[c]ommunications between persons sentenced and
the Court shall be unimpeded”, should beincluded, together with the guarantee of confidentiality.

Article 97. Transfer of the person upon completion of sentence

Paragraph 1, providing that unless the host state agrees to let the convicted person stay upon
completing the sentence, the person will be released into the custody of the state of that person’s
nationdity or any other state which has agreed to receive that person, should be amended to
guarantee that released persons are not sent to states where they are at risk of grave human
rightsviolations. The alocation of costsin Paragraph 2 for transfers of prisonersto serve their
sentencein astateto the court, unlessthe state agrees otherwise, scemsreasonable. Paragraph
3, permitting the state of imprisonment to extradite a prisoner on completion of the sentence to
another state for the purposes of trial or the enforcement of a sentence, should be subject to the
same guarantee that the released prisoner not be extradited to a state where the person would
be at risk of grave human rights violations.

Article 98. Limitation of prosecution/punishment for other offences[Zutphen 87; ILC
59 his)

Appropriate criteriawill have to be developed in the rulesto guide the court in deciding whether
to approve a prosecution or punishment by a state of imprisonment of a convicted person for an
offence committed prior to the delivery by the court or the extradition by the state of
imprisonment to athird state for prosecution or punishment for such an offence. For example,
the court should not approve the prosecution or punishment where this would result in arisk of
grave human rights violations.

Article 99. Enfor cement of fines and forfeiture measures [Zutphen 88; 1L C 59 ter]

The provisions in this article for recovering fines and enforcing forfeiture of property serve a
necessary purpose, but their final form will depend on whether fines are permitted and provisions
concerning reparationsin Article 73.

Article 100. Pardon, paroleand commutation of sentences[early r elease] [Zutphen 89;
ILC 60]

The statute and rules of the court should ensure that imprisonment, pardons and
commutations of sentences are an international responsibility. See Part 11, V. Option 1,
which permits a convicted person to apply to the court or presidency for a pardon or
commutation of sentence if a person in the same circumstances in the state of enforcement is

Al Index: IOR 40/10/98 Amnesty International May 1998



The international criminal court: Making the right choices - Part V 81

digible to do s0, is not acceptable as it would result in persons convicted by the court of the
same crimes serving the same sentences to become €ligible for pardon or commutation at
different times and in different circumstances, solely because of the accident of where they
happened to serve their sentence. Thiswould be inconsistent with the fundamental principle of
equaity of persons before the court recognized in Article 14 (1) of the ICCPR. See Part |1,
IV.C.1.d.

Option 2, which provides that the court or presidency aone has the the right to
determine digibility for commutation, parole or pardon, ensures that a uniform international
standardwill bemaintained. Thisinternational responsbility could be reinforced by the proposa
for “a mandatory mechanism by which the prisoner’s sentence would be re-examined by the
Court after acertain period of time, in order to determine whether he or she should bereleased”,
as suggested in the footnote to this article. If it is determined that it is not appropriate for the
court or presidency, as judicial inditutions, to determine digibility for a pardon or commutetion
of sentence, afunction normaly performed by the executive, sometimes advised by a clemency
committee, then it would be better to assign this task to the UN Secretary-General, perhaps
advised by a committee on pardons and commutations, as a neutra figure, than to a political
body such asthe assembly of states parties, which could lead to unseemly political pressuresfor
early release. Clear criteriafor digibility for parole, if thisisto be permitted, should be spelled
out in the statute or in the rules, as provided in Paragraph 2. These criteria could include those
proposed in brackets in Paragraph (1) (b).

[Article 101]. Escape [Zutphen 90; 60 bis]

The provision for delivering an escaped prisoner who is recaptured to the state where he or she
was serving the sentence or to another place to be determined by the court, does not appear to
pose any problems.

PART 11 - ASSEMBLY OF STATESPARTIES
Article 102. Assembly of Sates Parties

The statute or the rules of the assembly should provide the same degree of access for
intergovernmental organizations and non-governmental organizations as the General
Assembly has required at the diplomatic conference. The court should be able to
participate in the assembly aswell asin the bureau. The unbracketed parts of Paragraph
1 establishing the assembly of states parties should be included in the statute. States parties
which sign the treaty could be observers, as this could encourage them to cooperate with the
international criminal court, to provide voluntary contributions to a trust fund for the court and,
eventudly, to ratify the statute. The role of observer states will have to be carefully defined in
the rules to ensure that observers cannot obstruct proceedings. The statute should state that
intergovernmental organizations and non-governmental organizations which participated in the
diplomatic conference, and others invited by the assembly, should be observers on the same
basis as they participated in the Preparatory Committee and the diplomatic conference. See
Part IV, IVA.

The assembly of states parties should have certain limited powers, including the
election and removal of judges, the prosecutor and deputy prosecutors and approval of
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statutory amendments or court rules proposed by the court or a state party. These powers
should be subject to appropriate safeguardsto ensurethe court’ sindependence. Some of
the powers listed in Paragraph 2 are appropriate; others are too broad and could endanger the
independence of the court itself. Although the power of the court to consider and adopt
recommendations of the preparatory commission in Sub-Paragraph (@) is essentid, if the
preparatory commission failsto complete dl of itstasks before the entry into force of the statute,
such as drafting the rules, it should be given to the court itsdf to complete them without delay,
subject to approva by the assembly. The court will have an incentive to complete the draft of
the rules so that it can start work as soon as possible. If |eft to the assembly, a politica body,
thereisadanger that it could smply become an extended session of the diplomatic conference.

The statute should make clear that Article41 (1), which statesthat “[i]n performing their
functions, the judges shall beindependent”, Article 43 (1), which providesthat “the Office of the
Prosecutor shall act independently as a separate organ of the Court”, and Article 43 (2), stating
that “the Prosecutor shall have full authority over the management and administration of the
Office of the Prosecutor”, will limit the scope of management oversight in Sub-Paragraph (b).
Sub-Paragraph (c) leaves unclear what happens to reports of the court. The statute should
provide for public reports by the court to the General Assembly and the assembly and least once
ayear, and more frequently when necessary, as well asfrequent public bulletins similar to those
published by the Yugodavia and Rwanda Tribunals. Sub-Paragraph (d) should make clear that
the budget should be prepared by the court for gpproval by the assembly in consultation with the
entire court, not just the registrar.  As explained below, the UN should finance the court and,
therefore, after approval by the assembly, it should be transmitted to the Genera Assembly for
fina approval.

Sub-Paragraph (€) should state that any changes in the number of judges must be in
accordance with the provisons in Article 37 (2). Sub-Paragraph (f) should provide that the
assembly may consider any recommendation by the court, as well as the bureau, concerning
non-cooperation by states parties and non-states parties. As the footnote to Article 86 (6)
indicates, the court should be able to refer cases of non-compliance to the Generd Assembly
or Security Council without going to the annual meeting of states parties. The unbracketed part
of Sub-Paragraph (g) on other functions of the assembly does not appear to pose any problems,
but the suggestion that the assembly consider applications for pardons should be regjected. As
stated above with respect to Article 100, if this power is not given to the court, then it should be
given to the Secretary-General, as a non-politica officia, rather than to apalitica body likethe
assembly, where gpplications for pardon could lead to improper politica bargaining over
releases. The proposal in the footnote that the assembly should have arolein dispute resolution
should be rgjected, unless thisis limited to determining on the appropriate measures to enforce
acourt judgment resolving judicidly a dispute by two states parties concerning the application
or interpretation of the statute. Paragraph 3, spelling out the role of the bureau appears to be
too rigid and detailed; this could be left to the rules. However, representatives of each of the
organs of the court should be observers in the assembly as a whole, not just the bureau.

The rules of procedure for the assembly of states parties should permit speedy
convening when necessary. They should require prompt public reports to the General
Assembly of their sessions. Paragraph 4, concerning convening specia mestings, would give
the assembly sufficient flexibility if these meetings could be convened by either the bureau or
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a certain number of states. The magority required in Paragraph 5 for making decisions should
not be too high.

No state party which the court has found to have failed to comply with a court
request or order should be permitted to participate in the meeting of states parties until it
complies. Financing of the court, as explained below, should be by the UN, but if states parties
play any role, the Paragraph 6 concerning arrears should be strengthened to have an automatic
suspension any time the registrar certifies that the state party has not paid its assessed
contributions in full and on time; a two-year delay could cripple the court. Paragraph 6 should
also provide for an automatic suspension any time the assembly receives a report from the
Presidency stating that a State party has failed to comply fully and promptly with a court order
or request; Article 102 failsto do this. Therules of the assembly adopted pursuant to Paragraph
7 will necessarily have to be consistent with the statute and the rules of the court.

PART 11 - FINANCING OF THE COURT

Article 103. Payment of expenses of the Court

This unbracketed article, which simply states the basic principle that expenses of the court as
assessed by the states parties shall be dispensed in accordance with the statute and rules,
appears to pose no problems.

Article 104. Funds of the Court

The primary method of financing the permanent international criminal court should
through the regular UN budget, although other methods of financing could be used to
supplement this method, provided that they do not undermine the independence,
impartiality and effectiveness of the court. Option 2, which provides that the expenses of
the court should be borne by the UN , should be included in the statute. If Option 3, which
providesthat the court should be financed initially by the UN and then by the states parties, were
to be adopted, then there should be clear and objective criteriafor determining when the states
parties would be able to assume this burden without adverse impact on the effectiveness of the
court, and the statute should provide for the UN to resume responsibility for funding international
justice if financing by states parties proves to be ineffective. Option 1, which providesthat the
court should at al times be financed by the states parties should bergjected. See Part 1V, 11.A;
11.D.1.

Some of the funding of the permanent international criminal court could come
from the UN peace-keeping budget, provided, however, that it does not undermine the
independence, impartiality and effectiveness of the court. This posshility is only referred
to in passing in afootnote to this article. See Part 1V, 11.B.

Article 105. Voluntary contributions
The permanent international criminal court should be able to accept voluntary financial

contributions, as well as contributions of staff and equipment from states,
intergovernmental organizations, non-governmental organizations, individualsand other
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sources, with appropriate safeguards to ensure that these contributions do not undermine
the independence, impartiality and effectiveness of the court. Article C, which is
unbracketed, incorporates this principle and should be included in the statute. However, the
rules should state that these funds are placed in atrust fund overseen by independent trustees
or some other appropriate safeguard ingtituted. See Part 1V, 11.C.

Article 106. Assessment of contributions

Whatever method of assessment is adopted should be spelled out in the statute, subject to
adjustment based on objective economic criteria, by the assembly of states parties.

Article 107. Annual audit

The requirement in this article for an annua audit by an independent auditor isauseful provision,
but the rules should authorize more frequent audits, where necessary. The court should aso
ensure that audit reports, as well as financia reports, are included in the public reports to the
assembly of states parties and the General Assembly.

PART 13. FINAL CLAUSES
Article 108. Settlement of disputes[Zutphen 91; SDT A]

The statute should provide that any disputes between states parties concerning the
interpretation or application of the statute should be resolved by the permanent
international criminal court. Option 1, providing that any dispute concerning the interpretation
or application of the statute is to be settled by the court, implements this principle and should be
included inthe statute. See Part 1V, I11.D.1. Therole of the assembly of the states parties
should be limited to enforcement of court orders and requests, and should not include any
negotiations concerning the scope or content of those orders and requests, which would
undermine the judicia authority of the court. The court’s power to settle such disputes should
not be limited to the vague category of “judicia functions of the court”, as provided in Option
3. Options 2 and 4 aso should be deleted.

Article 109. Reservations [Zutphen 92; SDT B]

No reservations should be permitted. Option 1, which expresdy provides that “[n]o
reservations may be made to this Statute”, should be included. All other options permitting
reservations should be rgected in their entirety. See Part 1V, 111.B.

Article 110. Amendments[Zutphen 93 [SDT C]

The statute should permit each of the organs of the court, as well as states parties,
intergovernmental organizations and non-governmental organizations, to propose
amendments to the statute. There should be a speedy method for making minor
amendments which do not fundamentally alter state obligations, add new crimes or
change the fundamental nature of the permanent international criminal court. Other
amendments should require a super-majority of ratifications by states parties before
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entering into force. Under each method, amendments should be binding on all states
parties. The requirement in Paragraph 1 that a certain number of years elapse before a state
party may recommend amendments should be deleted to permit any amendments, including
technical amendments which prove necessary, to be made. However, the proposal in brackets
that the UN Secretary-Genera should circulate the proposed amendments ensures a close link
with the UN and should be retained, but the proposed amendments should be made public and
circulated to interested intergovernmental and non-governmental organizations for comment.
Paragraph 2 should provide for consideration by the assembly of states parties. Option 2 in
Paragraph 3, requiring a supermgjority vote by the assembly of states parties, is preferrable to
Option 1, requiring a consensus, which would permit any one state party to veto an amendment.
The supermajority should not exceed the normal requirementsin intergovernmental organizations
of two-thirds of al states parties.

The bracketed proposal in Paragraph 4 that the UN Secretary-Genera circulate
proposed amendments adopted by the assembly of states parties to all states helps ensure a
closelink to dl states, but the Secretary-Genera should make the proposed amendments public
and circulate them to interested intergovernmental and non-governmental organizations for
comment. Therequired majority of instruments of ratification or acceptancefor approval should
not exceed the normal requirement of two-thirds of al states parties. Since states will have
ample time between adoption of an amendment by the assembly of states parties and entry into
force to decide whether to withdraw, the same one-year notice for withdrawals in other cases
should be required. There seems to be no need for a lengthy period of one year before an
amendment enters into force after the required number of acceptances, as provided in
Paragraph 5, since only 30 days (13 seems to be an error) is proposed for entry into force in
Article 111 for additions to the list of crimes. See Part 1V, I11.E. It is regrettable that the
speedy and smplified amendment procedure envisaged in Article 94 of the Zutphen text has
been deleted. In the light of this deletion, it will be essentia to include a greater number of
statutory provisions in the rules, to ensure that the court is able to adapt rapidly to change.

Article 111. Review of the Satute [Zutphen 95; SDT E]

Option 2 of this article, which provides in Paragraph 1 for an automatic review of the list of
crimesin Article 5 after a certain number of years and for areview of the statute at any time
after adecision by the assembly of states parties, is preferrable to the more limited Option 1.
Five years seems areasonable time to wait to assess whether additional crimes should be added
tothelist. The number of statesrequired to convene a special meeting of the assembly of states

parties should not exceed two-thirds of al states parties. See Part IV, 111.E.

Article 112. Signature, ratification, acceptance, approval or accession [Zutphen 96;
SDT F]

The statute should provide that states parties should translate the statute, in cooperation
with the court, into the languages spoken in their territories as a matter of priority and
should assist the court in trandating the statute into the other major non-UN languages
as soon aspossible. The decision not to include this requirement isregrettable; if states parties
are really serious about ensuring that the court is an effective deterrent to the worst crimesin
the world, thenthey will trandate the statute and rules into their languages as soon as possible.
The final act should encourage al states to undertake such trandations as a matter of priority
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and ask the Secretary-General to provide technical assistance on request to statesto do so. See
Part 1V, I11.D.2.

[Article 113. Early activation of principles and rules of the Satute] [new]

Thisimportant article, which requiresall stateswhich have signed the statuteto refrain from acts
that would defeat its object and purpose pending its entry into force and that with respect to the
repression of crimes of international concern, that “ States should pay due regard to the relevant
principles and provisions contained in the Statute, including in the performance of their
responsibilities in competent organs of the United Nations, with a view to accelerating the
achievement of the shared goa of establishing the Court”, should be included in the statute. It
will reinforce existing obligations under international law, but aso ensure that any ad hoc
international criminal tribunals, such as the one proposed for Cambodia, and any regiona
international crimina courts which are created before the statute enters into force will be
consistent with the principlesin the statute.

Article 114. Entry into force [Zutphen 97; SDT G]

The statute should provide that a low number of ratificationsisrequired for the statute to
enter into force and that it should enter into force immediately when the last instrument
of ratification required isdeposited. The entry into force of the statute should not be delayed
until completion of the rules, as suggested by one option in bracketsin Paragraph 1. The court,
of necessity, will not be able to begin to hear cases until the rules are adopted. To avoid delay,
there should be arequirement that if the preparatory commission, which isto be entrusted in the
resolution annexed to the fina act with drafting rules, does not complete its work before the
statute enters into force that the court itself, which will have an incentive to draft the rules
without any further delay, should complete this work and submit the rules to the assembly of
states parties for approval.

Article 115. Withdrawal [Zutphen 98; SDT H]

If withdrawals are to be permitted, the statute should contain a provision permitting
withdrawal only after aninitial period of several years, upon a notice of at least one year,
provided that such withdrawal may not take effect with respect to any crimes within the
jurisdiction of the international criminal court which were committed before the date the
notice was given and that the withdrawing state remains bound to cooperate with the court
concerning investigations or proceedings of any such crimes, at any time after the date
of the notice, no matter when begun. Paragraph 1, permitting withdrawal on written notice
to the UN Secretary-General, effective one year later, is largely consstent with this principle,
but it would have been better to permit withdrawal only after an initial period of severd years
to give the court a more stable foundation. Paragraph 2, which provides that a sate “ shall not
be discharged by reason of its withdrawal from the financia obligations which accrued while it
was a Party to this Statute” and that it must cooperate with the court concerning investigations
and proceedings commenced before the effective date of withdrawal, isnot fully consistent with
this principle. The bracketed paragraph would ensure that the court would be amore effective
complement to national jurisdictions by providing that a state is not discharged from any
obligations arising from the statute before the effective date, not just financial obligations.  If
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this is interpreted as a continuing duty to cooperate with the court concerning investigations
started after the effective date of withdrawal, but involving crimes committed before that date,
then this option is satisfactory. It would be better, however, for thisto be expresdy stated to
avoid an incentive for certain states to denounce the statute when they fear that a concealed
massacre is about to be discovered or that an investigation is likely to be opened concerning
crimes which are known. See Part 1V, 111.C.

Article 116. Authentic texts [ Zutphen 99; SDT I]
This standard article poses no problems.
SUPPLEMENTARY DOCUMENTS

A. Final Act

The final act of the diplomatic conference should be as comprehensive as possible and
include as annexes all reports and working papers and relevant recommendations and
proposals of non-governmental organizations. To be consistent with this principle, the
Committee of the Whole should incorporate in its reports dl proposals submitted to the
conference or they should be otherwise included in the records of the conference to ensure that
Paragraph 23 fully reflects the deliberations of the conference. See Part IV, 111.D.2.
Paragraph 26 fails to mention the leading role that non-governmental organi zations have played
in the drafting of the statute since Gustav Moynier, one of the founders of the International
Committee of the Red Cross, first proposed the establishment of a permanent international
criminal court in 1872. It isto be hoped that the diplomatic conference will acknowledge their
crucial role over the past century and a quarter.

B. Establishment of a Preparatory Commission

The resolution annexed to the final act should include a provision guaranteeing that non-
governmental organizations and intergovernmental organizations, including the two ad
hoc tribunals, which have contributed so much to the process so far, can continue to
participate in the process in the same way they have been able to participate in the
Preparatory Committee and they are guaranteed at the diplomatic conference. In
addition, the resolution should invite intergovernmental organizations (including the two
ad hoc tribunals), non-governmental organizations and independent experts to submit
suggestions concer ning preliminary mattersand draft textsto the preliminary commission
as soon as it is established. The draft resolution fails to implement this principle, athough a
note sugggests that the preparatory commission may decide to make use of the expertise and
experience of the two tribunals by inviting representatives to participate in its work. The
resolution should be amended to implement this principle.. See Part 1V, I11.F.2.

The preparatory commission should have theflexibility to meet in the host state or
other locations, such as at the seat of the two ad hoc international criminal tribunals. It
should frequent interim public reports on its work to the General Assembly. Neither of
these important recommendations were incorporated in the draft resolution, and it isto be hoped
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that the preparatory commission will be issue frequent interim reports on itswork to ensure that
its proceedings are as open as possible. See Part 1V, I11.F.5.

All instruments drafted by the preparatory commission should be provisional only,
subject to revision by the court. The preparatory commission should consult
intergovernmental organizations, including the two international tribunals, non-
governmental organizations and independent experts as an integral part of its work
program. The draft resolution provides that the instruments prepared by the preparatory
commission are draft texts, but does not expressly provide that the court can play any rolein the
revison of the drafts, either before they are sent to the assembly of states parties or at ameeting
of the assembly of states parties. It aso fails to sate that the preparatory commission should
consult non-governmental organizations. These serious defects should be corrected. See Part
IV, I11.F.5.

THE DIPLOMATIC CONFERENCE

Therules of the diplomatic conference should guarantee the same level of participation
for non-governmental organizations as required by the General Assembly. Although the
rules appear to be consistent with the requirements which the General Assembly set for
participation by non-governmentd organizationsin GA Res. 52/160, 15 December 1997, it will
be important to ensure that the spirit of thoserules, aswell astheletter, is fully respected. The
practice of conducting much of the work of the sixth session of the Preparatory Committee in
informal meetings is deeply troubling and led to a much weaker text, since the delegates were
unable to receive timely expert advice from non-governmental organizations. See Part 1V,
IV.A.

Therulesof thediplomatic conference should have a mechanism to ensure prompt
decision-making, by voting where necessary, to ensure that a small number of states
cannot obstruct proposals which receive widespread support. It isamatter of dismay that,
as aresult of oppostion by only half adozen delegations expressed in informal, closed meetings,
the Preparatory Committee was unable to adopt a rule for decision-making. It will be essentia
for the diplomatic conference to adopt rules for decision-making as soon as possible during the
first days of the conference which permit procedural decisionsto be reached by a majority of
states present and voting and matters of substanceto bereached by no morethan two-thirds
of states present and voting. If the position of the half a dozen delegations - which contend
that all decisions be adopted by all states registered for the conference - were adopted, then
the number required for any decision would probably be higher than the total number of
delegations in the room on a day-to-day basis., thus permitting asmall number of statesto block
decisions smply by abstentions or absences. See Part 1V, I V.B.

The diplomatic conference should ask the General Assembly to request state
ratification of the statute as soon as possible and to provide technical assistance to states
to facilitate ratification and enactment of implementing legislation. The draft resolution
fails to request the Generd Assembly to include this norma provision in any resolution on
the court. See Part 1V, I11.A, p. 23.
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