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Spain
Adding insult to injury:
The effective impunity of police officers in casesf torture
and other ill-treatment

INTRODUCTION

For many years Amnesty International, together witleothternational and national
non-governmental organisations (NGOs), and a range o&tiNCouncil of Europe
human rights bodies, have expressed serious concearslirey torture or other cruel,
inhuman or degrading treatment (ill-treatmentcommitted by law enforcement
officials?in Spain and the effective impunity enjoyed by many in @tiatd these acts.
This report highlights cases investigated by Amnesty Intemmalti in which
individuals reported they had been hit, kicked, punched and wedialsed by police
officers, including while handcuffed, and both in the dtreed while in police
custody. Complainants have also claimed that they weeatened with a gun or
knife, whipped on the soles of their feet, and received ddéwatats from police
officers. In one case a detainee was told that iflidenot cooperate, the police
officers would rape his girlfriend. In another casepan lost hearing in one ear for
several weeks as a result of blows to his head fromepofficers.

Amnesty International considers that the continuinggaflions of ill-treatment
by police officers result from multiple failings by ti8panish authorities to comply
with their international legal obligations which requireerth to take a range of
legislative, judicial, and administrative measures ptevent ill-treatment. These
standards also require the authorities to ensure theppromdependent, impartial and
thorough investigation of any case where there is remsbelieve ill-treatment may
have occurred. Furthermore, the authorities are requmeénsure that persons
responsible for such human rights violations are brotgstice in fair proceedings
and to ensure an effective remedy, including reparatiorthé®ovictim. As stated by
the European Committee for the Prevention of Torturd @ther Inhuman or
Degrading Treatment or Punishment (CPT), “The credibdifythe prohibition of
torture and other forms of ill-treatment is undermineche@me officials responsible
for such offences are not held to account for theipast”
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Spain’s legal obligations to prevent torture and other ill-teatment
Spain is party to a number of international human sigigaties which impose up

n

the Spanish authorities obligations to prevent and punistedtrnent by its agents

and ensure redress and reparation to the victims of seatment. These treati¢
include thelnternational Covenant on Civil and Political Rights (ICCPR), theUN
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (UN Convention against Torture), and theropean Convention for
the Protection of Human Rights and Fundamental FreedomgECHR). In
addition, on 6 April 2006 Spain ratified th@®ptional Protocol to the UN

S

Convention against Torture, which, among other things, requires Spain to cre¢ate,

maintain or nominate one or more bodies to carry egilar visits to all places whefe
people are deprived of their liberty, in order to prevdrtrebtment. Spain is also

party to theEuropean Convention for the Prevention of Torture and Inhuman o
Degrading Treatment or Punishment and as such has permitted regular and ad
visits from the CPTto all places where people are deprived of their liberty

Article 1 of the UN Convention against Torture definesui@ for the purposes of the

treaty as “any act by which severe pain or suffering, vargphysical or mental, i
intentionally inflicted on a person for such purposeslaaining from him or a thirg

person information or a confession, punishing him for an earla third person hgs
committed or is suspected of having committed, or intimidatir coercing him or &

third person, or for any reason based on discriminafi@amy kind, when such pain ¢
suffering is inflicted by or at the instigation of ortkwvthe consent or acquiescence

a public official.” The UN Convention against Tortureaputs obligations on statgs

in relation to “other acts of cruel, inhuman or degrgdireatment or punishmenp

which do not amount to torture as defined in article 1, wieh scts are committed

by or at the instigation of or with the consent or agsgence of a public official

(Article 16). All forms of torture and other ill-treatmteare expressly prohibiteld

under international law, in all circumstances.

Article 7 of the ICCPR and Article 3 of the ECHR reguihe Spanish authorities fo
ensure that no person is subjected to torture or otheedltstrent. In the face of

|72

hoc

r
of

t

allegations that an act of torture or other ill-treattmeas occurred, these treaties

(including the UN Convention against Torture) requiredhthorities to ensure that
prompt, independent, impartial and thorough investigatiomrm&lected, and that all
persons responsible for such acts are brought to juslibe.treaties also require a‘l
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Spanish authorities to ensure that victims of such tredth@ve access to an effectijve
remedy and receive adequate reparation, including compeamsastitution,
rehabilitation, satisfaction and guarantees of non-itepet

Article 15 of theSpanish Constitutionaffirms the right to life and physical integrityy,
and prohibits torture and degrading or inhuman treatment or lpoerg in all
circumstances The criminal code of 23 November (1995) defines and esteislithe
penalties for acts of torture committed by public offisiin Articles 174 — 176. The
maximum penalty for torture is six years’ imprisonmentl aisqualification from
office for up to 12 years. The law also criminalises #ations of a public ofﬁciz’le

who, failing in his or her professional duty, allows togtor other ill-treatment to
committed by another persén.

The cases that Amnesty International has researchediiding those
documented in this report, reveal pervasive and structukatcsimings in the
prevention, investigation and punishment of ill-treatme®imilarly, the report of the
CPT on its visit to Spain in 2005 noted that, taking intcoaat the standards of the
European Court of Human Rights in determining the “effectess” of an
investigation into ill-treatment, “none of the casesaexdd by its delegation during
the 2005 visit could be described as being effective investigsf, concluding as a
result “the safeguards currently in place for persons depoveheir liberty by law
enforcement agencies do not adequately protect them fraredtment.® In their
reports, the Council of Europe Commissioner for HumanhiRigand the United
Nations Special Rapporteur on torture have referred to nfatime assues highlighted
in the present report.

In interviews with Amnesty International in 2007, incideotsll-treatment by
law enforcement officials were generally acknowledgeddpyesentatives of human
rights ombudsperson offices, judicial authorities, anticpdodies. Many of them,
however, claimed that such incidents occurred only ilatied instances and that the
overwhelming majority of complaints of ill-treatmemiade against law enforcement
officials were false (without specifying whether thesemplaints were actually
investigated thoroughly). The response of the Spanish Govermonéhe report of the
CPT of its visit to Spain in 2001 showed the same attitcldéning that “torture or
ill-treatment ... by officials of the National Policeop [is] practically non-existent”

Commenting on similar statements by officials, in 2002 tiN Committee
against Tortur® expressed concern about “the dichotomy betweendbertin of
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the State party that, isolated cases apart, tortureillaindatment do not occur in

Spain ... and the information received from non-governmesataftces which reveals
continued instances of torture and ill-treatment by tketeSsecurity and police

forces”'’. The failure to investigate each individual case alspetles the

identification of structural deficiencies that facitéaill-treatment and thus prevents
institutional improvements from being implemented.

While Amnesty International does not consider ill-treatimey the Spanish
law enforcement officials to be routine, based orraearch the organization does
contest the suggestion that it is rare and that theons#bility for its occurrence lies
exclusively with a handful of rogue police officerBmnesty International recognises
the difficulties encountered by police officers in garg out their duties when faced
with individuals who may be dangerous and violent, andodteonal risks they run.
The organisation also recognises that false accusatiayssometimes be brought
against officers but the organisation considers thapégistent failure adequately to
investigate every claim of ill-treatment serves neitloeensure that those responsible
are held accountable nor to ensure that those falsmlysad have their names
authoritatively cleared. Such failures protect neithermatievictims of ill-treatment
nor officers potentially the victims of false allegats. Amnesty International
recognises that the reputation of the vast majorityawf énforcement officials, who
carry out their duties professionally, is unfairly tarnghgy the actions of those
officers who commit acts of ill-treatment. Once iagathe failure to ensure
accountability of those responsible for ill-treatmeingluding by showing to the
public that this has been done, serves further to undertimeneredibility of the law
enforcement bodies in Spain as a whole. Amnesty Irtienad's research indicates
that the cases documented in this report are not idoilat@ents. Rather, the cases
have been chosen as examples of repeated failings system.

Certain high-profile cases have received strong condémnafrom
government representatives and Amnesty Internationalowels positive steps taken
by the autonomous regional police force of the Basque t@o(Ertzaintza) including
the introduction of “quality control” mechanisms during déten (consisting of
detailed procedures which are closely monitored) and videwrdimg of large parts
of police stations. The organisation also considerstiypely the proposal of the
Catalan autonomous government to create a police ethitsnittee which would
report to the government on cases of ill-treatment, e proposal to introduce
video-recording in all areas of police stations undecatstrol. These measures are
all a clear step in the right direction but Amnestieinational regrets that they still
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fall short of the recommendations made by human rigbtses aimed at combating
ill-treatment and impunity most effectively.

Following an incident of alleged ill-treatment by law ewfEment officials,
cases frequently follow the same pattern: non-existentinadequate internal
investigations and prompt provisional dischafgef any judicial complaint on the
basis of a lack of evidence, even when medical or atreztible evidence exists to
support the allegations. When cases do come to trigl,afben end in acquittal due
to the non-identification of the officers responsiblejronominal sentences. It is not
unusual for the proceedings to continue for several yéahswing repeated closure
of the case by the investigating jud§e Victims frequently complained to Amnesty
International that investigating judges and prosecutors reied heavily on
statements by police while not giving equal credence to \sctim witnesses.
Amnesty International is also concerned about casewhich law enforcement
officials lodged complaints which appeared designed to etigcrthe victim’s
testimony in an attempt to cover up evidence of their awangdoing or to intimidate
victims of ill-treatment into withdrawing their own cqiaint against police officers.
Other factors identified in this report as contributing tteafve impunity for ill-
treatment by law enforcement officials in Spain include:

* Inadequate initial training and insufficient ongoing traininghie appropriate
use of force and the applicable human rights standards;

» lack of protocols and clear guidance for police on udercg;

* lack of systematic video- and audio-recording in all afapolice stations
where detainees may be present (e.g. cells, commueas,ainterrogation
rooms);

» failure to ensure that detainees are examined by a nheldictor, outside the
presence of the police (unless the doctor concerned recutbstsvise in a
particular case);

* inaccurate or incomplete medical reports;

» obstacles to an individual being able to register a cdntp&bout police
conduct at police stations and courts;

» excessive delay in criminal proceedings and complaingsolige being heard
much sooner than complaints against them, even whatingelto the same
incident;

» difficulty identifying officers responsible because these anot wearing
identifying badges or wear balaclavas;

Amnesty International Al Index: EUR 41/006/007



Adding insult to injury: The effective impunity of police officers in cases of torture and 7
other ill-treatment

» failure by police officers to prevent and/or reportilatment by colleagues,
and a misguided “esprit de corps” which leads to officerseiiog up
unlawful behaviour of others;

» failure of the internal police complaints mechanism&msure allegations are
promptly, thoroughly and impartially investigated,;

» failure of the government to establish an effective peahelent mechanism to
investigate allegations of serious human rights violatmngolice officers;

» granting of pardons to police officers convicted of datment;

» failure to dismiss or apply other appropriate disciplireagctions, and even in
some cases, promotion of officers convicted of illimeent.

Amnesty International is deeply concerned that thectehce of the Spanish
government to face up to the problem of ill-treatment by daforcement officials
and the failings of the internal disciplinary and judiciavestigation system is
exacerbating the climate of impunity which fosters furtineidents of ill-treatment.
The failures of the Spanish authorities in this areastitote a violation of its
obligations under international law. Until the goveemintakes effective action to
investigate allegations and bring to justice all thospaesible for ill-treatment, law
enforcement officials will remain above the law.
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POLICE COMPLAINTS INVESTIGATORY
MECHANISMS

Outside of the criminal justice system, incidents adgald police ill-treatment may be
investigated through the internal affairs (disciplinary) ohithe police force involved.
Additionally, the national or regional human rightsbadsperson has some limited
powers of investigation.
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Law enforcement bodies in Spain

Responsibility for law enforcement in Spain is dividedoag a number of bodig
operated at national, autonomous regio@aniunidades Autonomaand local level
There is also a distinction between forces of aclusively civilian nature and th
Civil Guard, which is both a civilian and military forceder the control of both th
Ministry of Interior and the Ministry of Defence.

State level

There are two state-wide law enforcement agenciese-N#tional Police Querpo
Nacional de PoliciaCNP) and the Civil GuardSuardia Civil). The National Policg
is responsible for law enforcement primarily withinglartowns and cities while th
Civil Guard operates in rural areas, smaller towns andomal waters, and is als

S

e

\174

e
0

responsible for traffic and border control. The C&ilard may also act as a military

force under the command of the Ministry of Defence.

Autonomous regional level
Three of Spain’s autonomous communities operate their awonomous regiona
police forces which have assumed competencies previoudlly bdyekthe Nationaj
Police or Civil Guard in that area. The forces culyeint operation are the Mossg
d’Esquadra in Catalonia, the Ertzaintza in the Basque @Gguarid the Policia Fora
in Navarra. In Galicia, Valencia and Andalucia, spguidice units exist which forn
distinct police bodies within the National Police.

Local level
District or town council gyuntamientp police forces also exist, known as Municij
or Local Police. They act under authority of the adlugind their jurisdiction extend
only to the area governed by that same council. Tlespansibilities traditionally
have included areas such as traffic regulation and adraimistr but these ar

hal
S

increasing and some now also have public security functions.

I nternal police investigatory mechanisms

Each police force has its own internal disciplinaryatiures which are responsible for
investigating offences allegedly committed by their ofice Serious disciplinary
offences by officers within the National Police areestigated by the Directorate
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General's Personnel Division (National Police Discipliunit). Lesser offences are
examined at the local level, in the officer’s unit ogiomal post. In the Civil Guard
all alleged disciplinary offences are investigated in dffeer’s territorial division.
This process is overseen centrally by the Civil Guargtipline Service within the
Personnel Sub-Directorate.

Within the Ministry of the Interior's Secretariat &tate for Security there
exists an inspectorate for investigating citizens’ comfdawhose powers are based
on the Royal Decree of 208/96 of 9 February 1996. In ca$sing to the national
level police services (the National Police and the|@uwiard), the Secretary of State
can order an investigation, but the aim of the investigas to prevent recurrence of
such an incident rather than to provide restitution fag thctim or sanction
misconduct in a particular case. The investigators haeebower to interview the
alleged victim and possible witnesses and ask for informé&ien the relevant police
station. If the information provided is incomplete oadequate they must ask the
Secretary of State to give them a mandate to investigeter. The staff responsible
for conducting these investigations lack specific guidelineshow to operate.
Amnesty International is concerned that, as a rethdtyork of the inspectorate staff
is conducted on the basis of personal discretion ih ease.

The results of an investigation may lead to new inswouostito the law
enforcement bodies from the Secretary of State ifstemic failing is identified.
Alternatively, the Secretary of State may order theening of a disciplinary
investigation. If evidence of criminal misconduct arides Secretary of State will
transmit this information to the public prosecutor anditibernal affairs unit of the
relevant law enforcement body. If the case is aijreadier judicial investigation, the
Secretary of State can continue investigating but daomder any disciplinary
sanction until the judicial proceedings conclude, anchén tbound by the judicial
findings.

The autonomous regional police forces (for example, Bheaintza in the
Autonomous Community of the Basque Country and Mossos d'Hsgua
Autonomous Community of Catalonia) have their own maéraffairs units. The
internal affairs unit of the Ertzaintza is directgsponsible to the Autonomous Vice-
Counsellor for Security rather than to a superior i@ police body itself. The
Ertzaintza also operates a “quality control” regulateygtem which gives detainees
the opportunity to complete confidential questionnairganging their experience in
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custody. Any breach of the quality standards is investibhdly a body under the
Ertaintza Technical Secretariat.

Where a disciplinary investigation uncovers evidence of ilplessriminal
wrongdoing, it is referred to an investigating judge or pupfiasecutor. In this
situation, all disciplinary investigations are suspendedipgritie outcome of a final
judicial decision. The findings of the court must be takes fact. As a result,
disciplinary proceedings cannot conclude until the legatgss is complete. This
frequently takes several years to finalise and as & suhave a negative impact on
internal investigations and disciplinary sanctions.

According to the report on its mission to Spain in 2G0&, CPT found that
personnel responsible for investigating alleged disciplidfences by the national
police and Civil Guard enjoyed substantial discretion heirt management of an
investigation and lacked adequate guidance on how to exercise&lisacdtion fairly
and consistently.

The CPT has questioned the efficacy of the current maakklrecommended
the creation of a fully independent investigating agengy@cess complaints against
law enforcement officials. The UN Special Rapporteutasture has also commented
on “the questionable independence and impartiality of inteag@ountability
mechanisms with regard to law enforcement officialSjiain]” citing this as a factor
in the lack of effective investigations.

During its visit to Spain in July 2001, the CPT gathered “enwlidence,
including of a medical nature, consistent with allegatiofill-treatment.*> The CPT
assessed the existing internal accountability mechare$ritee National Police and
Civil Guard and concluded that these were inadequate. ctinmaended the
government consider the creation of “a fully independawméstigating agency to
process complaints against law enforcement official§tis body “should have the
power to instigate disciplinary proceedings against lawreafoent officials and refer
cases to the judicial authorities which are competentonsider whether criminal
proceedings should be brought.”Amnesty International regrets that the government
has taken no action to implement these recommendatiiocs they were made, more
than six years ago.

The Council of Europe Commissioner for Human Rightthattime, Alvaro
Gil-Robles, visited Spain in March 2005. His report onwisé raised a number of
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concerns relating to allegations of ill-treatment by &viorcement officials and notes,
“Establishing the truth in cases of alleged ill-treatmeletarly calls for a thorough

overhaul of the current internal investigation procedwkshe law enforcement

agencies, with the development of new action protochlstware transparent in terms
of the procedure followed and the results obtained . hdffirmest possible action is
not taken in this respect, suspicions will remain camoegr the truthfulness of

aIIega‘ELi?ns of torture or ill-treatment, and officialndds will be powerless to dispel

them.’

External oversight mechanisms

It is also possible for complaints against law enforggnodficials to be examined by
the National Ombudspersobéfensor del Pueb)oor the regional equivalent where
this exists, for example, thArarteko in the Basque Country and ti&indic de
Greugesin Catalonia. The ombudspersons can receive complamtsindividuals
or open a case on their own initiative, although theedais rare. These
ombudspersons have the competency to enter into correspenddéh the relevant
police body to seek further information on an incidentd acan make
recommendations on their findings, but have no indeperutemérs of investigation
and their recommendations are not binding.

The ombudspersons can refer a case to the public prosetutmre is
evidence that it may constitute a criminal offence, byiractice this rarely occurs as
cases received by the ombudsperson have usually alreaugllemitted as criminal
complaints. As with internal investigatory mechanisriig® ombudspersons are
bound by the findings of the court.
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CAUSES OF EFFECTIVE IMPUNITY

The effective impunity enjoyed by many police officersufissfrom a number of
factors that range from obstacles to lodging a compiaifailure by the authorities to
impose appropriate sanctions. Other causes include the Kadkdependent
investigations or the failure to investigate thoroughly; incletep or inaccurate
medical reports; insufficient evidence; intimidation obmplainants; lack of
impartiality in the investigation and excessive delaysiéngrocedure.

The cases below illustrate these factors and alsblignig the range of ill-
treatment experienced, which in some cases has led tio ateserious injury. In the
majority of cases those accused of ill-treatment hentebeen subject to disciplinary
measures, and in many instances preliminary criminal iig@ggtns were closed at an
early stage so officers were not brought to trial. la ohthe few instances where an
officer was convicted of torture by the Supreme Court, he latar promoted to chief
of police in his region.

Obstacles to lodging a complaint

Each State Party shall ensure that any individual who alleges hkas been
subjected to torture in any territory under its jurisdi ction has the right to
complain to and to have his case promptly and impartially examed by, its
competent authorities.

Article 13, UN Convention against Tortuye

Great care should be taken to ensure that persons who may haween the
victims of ill-treatment by public officials are not dissuadd from lodging a
complaint.

Para. 39, CPT General Report 14

Amnesty International’s research revealed that somémgcof alleged ill-treatment
by police officials were obstructed in their quest tetice from the outset as a result
of impediments they encountered when trying to lodge gtzon.

The case of Lucian Padurau
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Lack of independent investigation

States shall ensure that complaints and reports of torture oill-treatment are
promptly and effectively investigated...The investigators, who sHa be
independent of the suspected perpetrators and the agendlyey serve, shall bg
competent and impatrtial.

Principle 2, Principles on the Effective Investigation and Documentafidiorture

Independent entities are essential for investigating angrosecuting crimes
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committed by those responsible for law enforcement.
Para.1310, E/CN.4/2001/66, Special Rapporteur on torfure

Many of the investigations into complaints of ill-trewint that Amnesty International
researched demonstrated an apparent lack of imparaaliyobjectivity. At present,
criminal investigations into cases of alleged Iill-treatmeme investigated by
investigating judges with the assistance of the judiciateol In some instances the
investigating judge will request that evidence be gathered Igerdffrom a police
force different to that being investigated (for exam@lvil Guards could be asked to
investigate allegations against a national police officernational police officers
might investigate allegations against officers from aoioous regional police forces)
but this practice is not standardised or compulsory.soime cases investigated by
Amnesty International an officer from the same foasethose alleged to have been
responsible for the ill-treatment was assigned to iya&t® the allegations against
them. Such investigations do not meet the requisite standaimddependence. The
CPT has noted that even in a legal system where a jdgeosecutor leads the
investigation “it is not unusual for the day-to-day responsibibr the operational
conduct of an investigation to revert to serving law ex@ment officials... It is
important to ensure that the officials concerned arefromh the same services as
those who are the subject of the investigation. Idedlfigse entrusted with the
operational conduct of the investigation should be comnlgla@tdependent from the
agency implicated®

Police trade union representatives interviewed by Amnéstgrnational
considered that police officers would not attempt tawecoup wrong-doing by
colleagues, but some of them also reported thatkedittnent was tolerated to a certain
degree by those in authority “turning a blind eye” to lesemeincidents and as a
result of a misguided “esprit de corps.” Amnesty Inteomat considers it to be of
key importance that investigations into cases of allegelice ill-treatment be
investigated by personnel who are independent from thefrdst police force.

The Case of Sandra Guzman

Sandra Guzman told Amnesty International that on 25 Deee006 she witnessed
a police officer from the autonomous regional policedofErtzaintza) partially strip
search, hit and kick several men of North African iorign a park in La Casilla,
Bilbao. The officer's colleagues (approximately sevantatal) did nothing to
intervene. Sandra Guzman says she never saw theffaengany resistance to the
police officers. She attempted to intervene, telling plolice officers to arrest the
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When commenting on another case (that of Juan Mart@adeano, below)
the Council of Europe Commissioner for Human Rightghat time, Alvaro Gil-
Robles, expressed his surprise and alarm that the invesgigaturt initially “did no
more than apply for information to the very GuardiailGiest where the offences had
allegedly been committed and to the very lieutenantissext of committing them.
Needless to say, the officers concerned flatly deriedallegations and the legal
proceedings were droppetf.” The case was subsequently re-opened and three police
officers were convicted of ill-treatment. Amnestydmational shares this concern
about a system that has no formal procedure to ensurgidi@al authorities do not
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call on police officers to conduct investigations againters from the same police
force, let alone being called upon to investigate themselve

Failureto investigate

Each State party shall ensure that its competent authoritieproceed to a prompt
and impatrtial investigation, wherever there is reasonable grous to believe that
an act of torture [or other cruel, inhuman or degrading treatment or
punishment] has been committed in any territory under is jurisdiction.

Article 12, UN Convention against Torture

The responsibility for investigations falls under the Stateparty’s obligation to
grant an effective remedy.
UN Human Rights Committee, Hugo Rodriguez v. Uruguay, 19 July 1994, para.12.3.

Amnesty International has documented a pattern throughourt ®pare complaints
against the police are frequently provisionally dischargednbgstigating judges
immediately or after minimal investigation. This appearde the result, in many
cases, of judges and prosecutors relying too heavily on statetoy police while not
giving equal credence to the statements of victims or etleesses.

The importance of a thorough investigation is highlightethereport of the
CPT’s visit to Spain in 2005, in which it noted that “onale most effective ways of
preventing ill-treatment by law enforcement officiasslin the diligent examination
by the competent authorities of all such complaintaight before them and, where
ill-treatment is found, the imposition of appropriate gioary and/or criminal
penalties. If the judicial authorities act promptly asfiectively to investigate
complaints, it will be more likely that true allegat®owill be substantiated and false
complaints revealed as unfounded.”

This reiteration of the importance of thorough invesiiges was emphasised
by the European Court of Human Right in its judgmerthencase of Martinez Sala
and Others v. Spain (a description of the judgment falbalow).

The Case of Beauty Solomon
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Another case illustrating the reluctance of a judidaldy to thoroughly
investigate allegations of ill-treatment is that of Jovdaseca, a young man from
Tora in Catalonia who was arrested in April 2003 on si@piof setting fire to an
automatic cash machine.
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European Court of Human Rights Chamber Judgement
Martinez Sala and Others vs. Spain, 2 November 2004

On 2 November 2004, in the case of Martinez Sala and€©tkeSpain the European
Court of Human Rights unanimously ruled that the faitorbold an effective officiaj
investigation into allegations of ill-treatment in custadtylated the applicants’ rights
under Article 3 of the ECHR to be free from torture atioer inhuman or degrading

treatment or punishment.

The applicants were arrested in 1992 in connection with tige¢®ns into terrorist
offences relating to a Catalan independence movemener Bding released from
custody they lodged a complaint of ill-treatment with iamestigating judge in
Madrid. The case was provisionally discharged on theirgi® that the forensic
doctors’ reports showed no proof of ill-treatment. Appédnishe applicants werne

dismissed.

The applicants repeated their claims of ill-treatmeimén they were brought to trial pt
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the National Criminal Court, but the court declined neestigate this matter at the
hearing. After the trial the investigating judge reopenednyestigation into allege
ill-treatment, at the applicants’ request. In November 1®9%as provisionall
discharged again on the grounds of lack of evidence. Thisialeevas upheld by th
Provincial Criminal Court of Madrid and the ConstitutioGalurt.

The European Court of Human Rights noted that the Spanisth had relied solel
on the report of the forensic doctor when it found thees a lack of evidence {o
sustain the allegations of ill-treatment, and consider “unfortunate” that the court
had not taken statements from the arresting officées,custodial officers, or the
applicants. By denying all requests of the applicants focifspeevidence to b
obtained, the court had denied any reasonable opportunisgablieh the veracity gf
their claim.

The Court held that there had been insufficient evidesutsnitted to establish the
claim of ill-treatment and thus found no violation oftidle 3 with respect to th

substantive aspect of the claim. However, the Courtddbat there was a violatign
of Article 3 of the ECHR arising from the lack of a tbogh and effectiv
investigation into the allegations. This ruling underscdhed the requirement
conduct a prompt, independent and impartial investigatianhisrent in the state’s
obligations under the ECHR to prohibit torture and otlhéreatment.

The case of Sergio LD demonstrates a similar retedycthe investigating court to
investigate the allegations of ill-treatment thoroughly.
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Amnesty International has also noted the failure okstigating judges to
open investigations on their own initiative into apparéitaatment in cases where
the victim does not make a formal complaint but evidendstseto indicate ill-
treatment may have occurred. Such a duty is expresdigdsta international
standards which note that “Even in the absence of x@ress complaint, an
investigation shall be undertaken if there are othercaidins that torture or ill-
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treatment might have occurred® This obligation was reiterated by the UN
Committee against Torture in its decision on a complamught against Spain in
1995 when it stated that “article 13 of the UN Conventgainst Torture does not
require the formal submission of a complaint of tortuite is sufficient for torture
only to have been alleged by the victim for the state doubder an obligation
promptly and impartially to examine the allegatiéh.”The CPT has stated that “even
in the absence of a formal complaint, [prosecutoriatharities should be under a
legal obligation to undertake an investigation whenevel theceive credible
information, from any source, that ill-treatment ofqmns deprived of their liberty
may have occurred™
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I ncomplete or inaccurate medical reports

A proper medical examination shall be offered to a detaed or imprisoned

person as promptly as possible after his admission to thdage of detention or

imprisonment, and thereafter medical care and treatmentshall be provided
whenever necessary.

Principle 24, Body of Principles on the Protection of All Persons uAdgrForm of
Detention or Imprisonmernt

Persons in police custody should have a formally recognisewyint of access to a

doctor... Further, the right of access to a doctor shouldnclude the right of a
person in custody to be examined, if the person concernasgd wishes, by a docto
of his/her own choice (in addition to any medical examinatiorarried out by a
doctor called by the police)... All medical examinations of psons in police
custody must be conducted out of the hearing of law enforcemt officials and,
unless the doctor concerned requests otherwise in a pextlar case, out of the
sight of such officials.

Para. 42, CPT General Report

In particular, examinations shall be conducted in privateunder the control of the

-

|2

medical expert and outside the presence of security agernd other government
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officials.
Principle 6, Principles on the Effective Investigation and Documemtati Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment

It is a gross contravention of medical ethics, as well as anfeafice under
applicable international instruments, for health personnel particularly
physicians, to engage, actively or passively, in acts which ctihde participation
in, complicity in, incitement to or attempts to commit toture or other cruel,
inhuman or degrading treatment or punishment.
Principle 2, Principles of Medical Ethics relevant to the Ruflélealth Personnel,
particularly Physicians, in the Protection of Prisoners and Detaiagesnst Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment

International standards set out the right of detaineesiedical care and medical
examinations as required while in detention. The effeaiercise of this right is an
important tool in preventing ill-treatment from occurringdais also of great
importance in successfully prosecuting those responsibenvill-treatment occurs.
The importance of having accurate medical reports tlardeinjuries suffered in
detention or during arrest was repeatedly underscored bgigudind prosecution
representatives with whom Amnesty International detegapoke. Many considered
such reports to be the most important piece of evidendialaleain cases of alleged
ill-treatment by police, particularly in cases in whitie ill-treatment had taken place
in custody where it is likely to have taken place @fugight of independent witnesses.
As noted above, under international law the Spanishoatids are obliged to ensure
that investigations into allegations of ill-treatmeire effective. In some
circumstances the existence of an accurate medicatt ispatal to the effectiveness
of an investigation.

However, Amnesty International has received repods ith cases of alleged
ill-treatment police officers have remained present dutie medical examination of
the victim. This is contrary to international starfa(cited above) as it is likely to
intimidate the victim into remaining silent about anytiéatment and the causes of
their injuries. It may result in medical reports tltlt not accurately reflect the
detainee’s physical and mental state at the time ohiedion if the victim does not
indicate all their injuries to the examining doctor. Tha&ncmake the report
ineffective as a piece of evidence and may even prejutiEgrosecution’s case
against the accused officers by apparently confirming that-tteatment took place
(see for example the case of Daniel Diaz, below).
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Amnesty International was alarmed to discover that sjuuges believed it
was compulsory for police officers to remain presentrdunmedical examinations (in
case of risk of flight or injury to the doctor), eveatstg that they would prosecute
police officers for negligence if they left detainesdsne with a doctor. This is in
direct contradiction of the human rights standardsaglted by the CPT.

In other cases researched by Amnesty Internationappeaed that the
examining doctor’s own lack of diligence may have reduliean inadequate medical
report. Two days after being released from custody, Lucatumdu, who suffers
from haemophilia, was admitted to the Vall d’'Hebrongitad where he required a
blood transfusion due to his injuries. He had received twdical examinations
while in custody but he says in neither case did théod@nquire into the injuries he
had received or report suspicions of ill-treatment, degpe fact Lucian Padurau told
him he had been beaten by the police. In the view ohe&sty International this
behaviour was in contradiction of the UN Principles Médical Ethics in the
Protection of Prisoners and Detainees against Tortured(@bove). When the
investigating judge asked the examining doctor why he had natedgbe suspected
ill-treatment he responded that it did not matter tm hiow the injuries had been
caused as the patient could have been a rapist injured igtims. The investigating
judge stated that the doctor’s actions had been an “inadéduéitinent of his
professional duties and has reported him to the CatalathHz@drd.
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| nsufficient evidence

All interrogation sessions should be recorded and preferdp video-recorded, and

the identity of all persons present should be includedithe records.
Para 39.f, Consolidated recommendations of the Special Rapporteur on torture,
A/56/156, 3 July 2001

The duration of any interrogation of a detained or imprisoned peson and of the
intervals between interrogations as well as the identity othe officials who
conducted the interrogations and other persons present shdbe recorded and

certified in such form as may be prescribed by law.
Principle 23, UN Body of Principles for the Protection of Aligems under Any
Form of Detention or Imprisonment

The electronic (i.e. audio and/or video) recording of policenterviews represents
an important additional safeguard against the ill-treatment of etainees.
Para. 36, CPT General Report 12

A particular challenge in effectively prosecuting casealleged police ill-treatment
is the fact that in many cases there is often adaelidence beyond the victim's own
testimony. This is because many incidents of policaeltiment take place behind
closed doors, where there are no independent witnesssesnpreFor this reason
human rights bodies, Amnesty International and ott@&Os have for many years
recommended systematic and comprehensive video and audio mgadordil areas of
police stations where detainees may be present (exdepevit would violate their
right to consult with their lawyer or a doctor in ptea The evidence provided by
these tapes could prove crucial to demonstrating thatedlment has occurred,
particularly in cases where officers admit that fowaes used but argue that it was
proportionate. Not only would these measures protectngetsifrom ill-treatment but
they would also provide protection for law enforcementiciafis from false
allegations. Such an impact has been noted by police @minal affairs
representatives from the Ertzaintza interviewed by Amynbgernational who state
that accusations of ill-treatment have shown a sgpnifi decline since the
introduction of video surveillance in the detention araag interrogation rooms of
their police stations. In its 2001 General Report th& @éted that “Such a facility
can provide a complete and authentic record of the iet@rprocess, thereby greatly
facilitating the investigation of any allegations diftieatment. This is in the interest
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both of persons who have been ill-treated by the pdalieeé of police officers
confronted with unfounded allegatiorfs.”

The proposed use of video and audio recording in police@ssatas widely
supported by all of those interviewed by Amnesty Internaticielegates in Spain,
including police representatives from various trade unioegresentatives of the
Office of Public Prosecutions, representatives of humights ombudspersons’
offices, ministers and judges. Despite this overwhelmimpgpart the use of recording
equipment continues to be highly limited in areas of poditations where detainees
may be present, although the Ertzaintza police force thken positive steps by
introducing CCTYV surveillance in communal areas ofdirgtody areas of its stations.

Where video recording is available in police stations ikgsential that tapes
are kept for an adequate period of time in order to be ef fos potential
investigations. In the case of Lucian Padurau, the judge aseéqutor asked to see
recordings from the police station made on the day ofauPadurau’s detention.
They were told, however, that the tapes had already beased (in line with what
was claimed to be the standard procedure to erase tapeslaftdays). In such
circumstances, the usefulness of video surveillance ipleta@ty undermined.
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The following case illustrates how lack of video suregitle and incomplete
medical reports were obstacles to a successful prasecut
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presented complaints alleging ill-treatment very simitthat described by Daniel
Diaz but they were all rejected on the grounds of lagvifence.

I ntimidation of complainants

Steps shall be taken to ensure that the complainant and tnesses are protected
against all ill-treatment or intimidation as a consequence ohis complaint or
any evidence given.

Article 13, UN Convention against Torture

Alleged victims of torture or ill-treatment, witnesses, those conducting the
investigation and their families shall be protected fromviolence, threats of
violence or any other form of intimidation that may arise pursiant to the

investigation.
Article 3(b), UN Principles on the Effective Investigation and Dauation of
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

The Committee calls upon the State party to ... ensure thaght of victims of
torture to lodge a complaint without the fear of being subjead to any kind of

reprisal, harassment, harsh treatment or prosecution [...]
Para.102, Concluding Observations of the UN Committee against Torture @)ynisi
A/54/44

Amnesty International has found that in many casek-wéatment it has investigated,
individuals making claims of ill-treatment by police haweeind themselves charged
with resisting authority, resisting arrest, assaulaogoublic officer, or other serious
offences. Complainants in such cases have told Amriestynational that they
believed such charges were filed in order to pressurisetimnidate them into
withdrawing their complaint, or used as a tactic to undeertine credibility of their
own complaint and testimony. This practice was recogriigechembers of various
police forces interviewed by Amnesty International whokr@wledged the
“automatic habit” of filing such charges as a “self-deetactic” aimed at protecting
themselves against accusations of false imprisonment @uliass One officer
remarked to Amnesty International delegates that it diffcult even for other
officers to know if their colleague’s claim was truernmt as some officers had been
known to tear their own uniforms in order to lend creeeiactheir story if they knew
they had used excessive force. The CPT has noted tlsaicim situations, “steps
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should be taken to ensure that the equitable nature oégungs is manifest” and
“any use of force in the context of detention shout@refore be subject to serious
scrutiny and should not be treated summarify”.

Furthermore, judicial bodies are faced with a particudhfficulty in
adjudication in cases of ill-treatment if an offiGmits force was used but claims it
was proportional and necessary. The determination at ¥dnce was “necessary”
appeared to be interpreted broadly by some of those ewezdi by Amnesty
International. One police officer said, “The firstnfiyou have to do [during arrest]
is overcome their resistance, make them see whosharge. You have to hit
them.” This practice contravenes the UN Code of Conduct fw Enforcement
Officials, which states that “Law enforcement offisialhay use force only when
strictly necessary and to the extent required for thispeance of their duty® The
Commentary to this article states that the “the usdoofe by law enforcement
officials should be exceptional” and “in accordance wile principles of
proportionality.”* Likewise, the UN Basic Principles on the Use of deorand
Firearms by Law Enforcement Officials states thatwlLanforcement officials, in
their relations with persons in custody or detentgiall not use force, except when
strictly necessary for the maintenance of security @ler within the institution, or
when personal safety is threaten&d.The examples highlighted in this report include
use of force which goes beyond that which could be comgideecessary and
proportionate in accordance with international standards.

Amnesty International Al Index: EUR 41/006/007



Adding insult to injury: The effective impunity of police officers in cases of torture and 35
other ill-treatment

Amnesty International Al Index: EUR 41/006/007



36  Adding insult to injury: The effective impunity of police officers in cases of torture and
other ill-treatment

Lack of impartiality, promptness and thoroughness in investigations

Prosecutors shall give due attention to the prosecution afimes committed by
public officials, particularly corruption, abuse of power, grave violations of
human rights and other crimes recognized by international lawand ... the
investigation of such offences.

Article 15, UN Guidelines on the Role of Prosecut

Generally, the main obstacle is manifested by the confliaf interest inherent in
having the same institutions responsible for the investigain and prosecution of
ordinary law-breaking being also responsible for the same fictions in respect of
law-breaking by members of those very institutions.

E/CN.4/2001/66, para.1310, Report of the Special Rapporteur on tg

The right to lodge complaints against maltreatment prohibitedby article 7 must

be recognized in the domestic law. Complaints must be instigated promptly

and impartially by competent authorities so as to make the renuy effective
Para 14, Human Rights Committee General Comment 20 on Article 7 IGfGRR

To be effective, the investigation must also be conducted ia prompt and
reasonably_expeditiougnanner.

ors
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Para 35, CPT General Report 14 (emphasis in origif

nal)
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