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BACKGROUND

For a number of years, Amnesty International has been raising concerns regarding allegations
of human rights violations (including torture, ill-treatment and unlawful killings) by law
enforcement officials in France, and the lack of effective redress for victims of such acts.
Amnesty International is concerned that the procedures for investigating such allegations and
bringing those responsible to justice are failing to live up to international and European
human rights standards.

Until now, the only independent body in France mandated to investigate complaints against
law enforcement officials was the National Commission on Ethics in Security (CNDS). The
CNDS was created in 2000 with a mandate to investigate complaints about individual cases
of apparent misconduct by law enforcement officials, with powers to recommend disciplinary
sanctions and/or criminal investigation in cases where it deemed appropriate. The work of
the CNDS was welcomed by the UN Committee against torture and by the Council of Europe
Commissioner for Human Rights, and it has played a valuable role in providing impartial and
independent investigation of complaints against law enforcement officials. However, its
limited mandate, powers and resources have, since its creation, raised concerns about its
capacity to function effectively. Many of these concerns are shared by Amnesty
International, the Committee against torture, the Council of Europe Commissioner for Human
Rights, and the CNDS itself.

On 21 July 2008, parliament adopted Law 2008-724 on Modernisation of the Institutions of
the Fifth Republic. Article 41 of this law creates a new institution, the Defender of Rights,
whose role would be to ensure that the administrative bodies of the state and other public
institutions respect the rights and freedoms of individuals. Any individual who considers that
their rights have been infringed will be able to make a complaint to the Defender of Rights,
who will also be able to take action on its own initiative. The Defender of Rights is to be
named by the President of the Republic for a non-renewable six-year term, and will be
responsible to the President and parliament.

Specific details of the mandate, powers and working methods of the Defender of Rights will
be determined in subsidiary legislation which will be debated in parliament in the first half of
2009. On 29 May 2008 the Minister of Justice issued a statement explaining that the role
of the Defender of Rights would incorporate that of some existing independent administrative
authorities, such as the CNDS.! It might also eventually include the office of the Inspector
General of Detention Centres, which is the newly-created body set up under the requirements
of the Optional Protocol to the Convention against Torture (OPCAT) as a “national preventive
mechanism”. It is mandated to conduct inspection visits to places of detention and make
recommendations on its findings to the authorities, but does not examine individual
complaints.

Amnesty International is concerned that the merging of the CNDS into a larger body may lead
to a loss of specialisation, expertise, and resources for the work currently carried out by the
CNDS, and may even restrict its capacities, thus impacting negatively on the effective
independent oversight of the law enforcement agencies. Conversely, the current reforms
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In the morning of 28 July, Maulawi was questioned by a police officer about the incident leading to his arrest.
He told Amnesty International that each time he asked to see a lawyer he was told that this would extend his
detention in custody. Maulawi was released from police custody at 8pm that day.

On 15 December 2006 Maulawi made a complaint to the internal affairs department of the national police in
Paris (IGS) but he told Amnesty International he has never received a response. Maulawi told Amnesty
International that he had asked his lawyer to submit a criminal complaint against the police but the lawyer
had advised him against it, saying he was unlikely to win.

Although Maulawi speaks fluent French and has lived in France since 2003, he had never heard of the CNDS.
When Amnesty International explained its role to him he said that he would have submitted a complaint if he
had known of this possibility. By this point, however, it was more than a year after the incident and therefore
too late.

Maulawi was convicted by the 29™ Chamber of the Criminal Court of Paris for insulting and obstructing a
police officer on 18 October 2006. An appeal is currently pending.

NO POWERS OF ENFORCEMENT

Some victims of police ill-treatment and their lawyers, interviewed by Amnesty International
in 2008, were aware of the CNDS but chose not to submit a complaint to it because they did
not believe it was worthwhile. Whilst complainants believed that the CNDS conducted
thorough and impartial investigations, they considered it a waste of time because the CNDS
has no power to instigate sanctions when it finds evidence of misconduct.

THE CASE OF PHILIPPE

Following a peaceful demonstration in the 6% district of Paris on the evening of 9 May 2007, Philippe® and a
number of other individuals present were detained by police for an identity check. They were taken by bus to
the police station in Rue de Clignancourt (18™ district). Philippe said that upon arrival at the police station,
the individuals on board remained locked inside the bus for several hours. He said that it was suffocatingly
hot inside the bus, there was no ventilation, and that the requests of those detained on the bus for air and
water were refused. He also claims that pepper-spray was sprayed into the bus from outside.

After waiting approximately three hours in the bus, Philippe and the others were taken inside the police station
and searched. Philippe states that one of the officers spoke to him in a threatening and degrading manner.
He says he was then taken to a cell where he waited another three hours before being called to give his
identity details, and was then immediately released.

Philippe left the police station and found that a number of the individuals who had been detained in the bus
with him were waiting outside for everybody to be released. Some police officers came out of the police station
and told them to disperse. Along with others, Philippe began to walk away peacefully. Suddenly, he heard
somebody shouting “Charge!” behind him. He saw approximately 10 police officers running down the street
behind those who were walking away.

Philppe continued to walk away but as he did so he says he was hit on the legs by a police officer with a
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truncheon and fell to the ground. He says that as he lay on the ground, he was beaten again on the back and
head. He claims that another police officer picked him up roughly from the ground and shouted at him to “Get
lost!”. Philippe went immediately to the Laribosiére Hospital, where he received treatment, including 10
stitches to the head.

On 10 May 2007 he made a complaint to the internal affairs department of the national police in Paris (IGS)
which subsequently passed its findings on to the prosecutor and in February 2008 an investigating judge was
appointed to the case. The investigation is ongoing and Philippe is a civil party to the case.

Both Philippe and his lawyer told Amnesty International that they were fully aware of the CNDS but did not
intend to submit his case to them. They said that as the CNDS had no power to impose sanctions or provide
reparation, there was no point asking it to investigate the case. Philippe said the investigations of the CNDS
were “simply academic”.

The CNDS has substantial powers of investigation and can demand public authorities and
private individuals to provide it with information, and can order them to appear in person for
a hearing. Failure to appear at such a hearing constitutes a criminal offence. CNDS
delegations can also conduct on-site visits to the location of the incident under investigation
if necessary. A representative of the CNDS told Amnesty International that responses to their
requests for information from law enforcement agencies were often very delayed and
incomplete, which results in delays and obstructions to the investigations of the CNDS.3*

When the CNDS considers that professional misconduct has occurred, it reports this to the
disciplinary authority of the relevant security force along with any recommendations it may
have concerning proposed remedies in an individual case. The disciplinary authority is under
an obligation to report to the CNDS on what action is taken. Similarly, when the CNDS
uncovers evidence of possible professional misconduct constituting criminal acts, it must
report these immediately to the public prosecutor for further investigation and possible
sanction. The prosecutor must inform the CNDS of the action subsequently taken.

Despite having the competency to investigate independently allegations of misconduct,
including incidents of serious human rights violations, and make recommendations for action
on the findings, these recommendations have no binding power. Whilst it can make
recommendations for disciplinary sanctions or criminal prosecutions to take place, if these
recommendations are ignored by the authority to which they are addressed the CNDS’ only
power is to publish a special report on the matter in the official State Bulletin (Journal
official de la République frangaise). Although the CNDS has only made use of this power
once, it has publicly complained that it often faces difficulties in making its
recommendations heard by the relevant authorities.23

This limited scope of action was recognised by the Council of Europe Commissioner for
Human Rights as problematic, and he called for “a reform of the functioning of the CNDS in
order to extend its powers... with a suitable increase in budget”.3®

THE CASE OF MARIA

Maria® told Amnesty International that she had been assaulted and verbally abused by an officer of the Paris
Regional Transport Agency (RATP) on 22 June 2005 following a dispute over the validity of her bus ticket. She
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was removed from the bus with her six year old son and taken to the police station at Ivry-sur-Seine, charged
with assaulting the RATP agent. She claims that at the police station a police officer and another RATP agent
verbally abused her in front of her son, and that her son was treated in an aggressive manner.

After remaining in custody overnight, Maria was released on 23 June charged with assaulting the RATP agent
who she claims assaulted her. During her detention in police custody, Maria was examined by a doctor,
whose report noted numerous minor injuries to the shoulder, wrist, arm, hip and back, and signed her off work
for six days.

Maria presented a criminal complaint of assault by the RATP officer on 27 June 2005 but it was closed by the
prosecutor without investigation. On 25 October 2006 she was convicted of assault. She received a one
month suspended prison term and was ordered to pay 500 euros in compensation to the RATP agent, whose
medical report had noted a Lcm bruise on his chest and signed him off work for one day.

Maria submitted a complaint to the CNDS via her member of parliament in February 2006. On 18 December
2006, the CNDS made a report on its investigation of the case. It found that “The conditions of the exchange
with the RATP agent, the verbal aggression, the brutality, the order to seize the child and retain him, are
abnormal, unacceptable”. It reported its findings to the Ministry of Interior, Ministry of Transport and the
president of the RATP. The RATP agent in question had in fact been dismissed from his post on 2 August 2005
following an incident involving another passenger of non-French origin.

Evidently, the criminal investigation of the allegations presented by Maria and the charges against her were
conducted in isolation from the CNDS investigation. Consequently, the findings of the CNDS were unable to
have any effect on the prosecutor’s decision to close the investigation into Maria’s complaint, or on her
conviction for assaulting the RATP agent.

CHARGES OF “FALSE ACCUSATION”

Another concern regarding the ability of the CNDS to function effectively is the increasing
incidence of law enforcement officials bringing charges of “false accusation” against
individuals who make a complaint against them (see above), claiming that the mere fact of
having been called for a hearing constitutes “moral harm”. In its 2007 report the CNDS
reiterated its extreme concern about this practice, noting its fear that this could develop into
“unacceptable pressure, deliberately exercised against genuine witnesses and victims of
ethical misconduct by law enforcement officials”.3® The CNDS has raised its concerns about
this issue with the Ministry of Interior and the Ministry of Justice but to Amnesty
International’s knowledge no measures have been taken to remedy it. It is clearly impossible
for an investigatory body such as the CNDS to function effectively if complainants fear
criminal prosecution simply for seeking to use its services.

CNDS CASE 2006-29

On 20 March 2006, P.D. made a complaint to the CNDS via his member of parliament in relation to an incident
that had taken place at Toulouse-Blagnac airport on 15 March. He stated that he had seen a man lying on the
ground with his hands handcuffed behind his back, being kicked by a police officer. Another police officer was
also present and did not intervene. The man in question, F.A., was a Turkish national being forcibly expelled
from France.
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The CNDS called the two officers implicated to a hearing on 5 December 2006. Two days later, on 7 December
2006, the two police officers involved made a complaint to the public prosecutor of false accusation and moral
harm against P.D. The prosecutor began an investigation and on 13 March 2007 the prosecutor closed the
investigation against P.D. without charge after P.D. agreed to write a letter of apology to the police officers
and pay them each 100 euros in compensation.

On 8 October 2007 the CNDS issued its opinion on the case, noting that the detailed and consistent testimony
of P.D., a total stranger to all parties concerned, was supported by F.A.’s own testimony and the results of
medical examinations conducted the day of the incident at Purpan Hospital. It concluded that F.A. had indeed
been a victim of ill-treatment, in violation of the European Convention on Human Rights and the National
Police Force Code of Ethics.

The CNDS expressed serious concern that the two police officers involved had claimed that the hearing before
the CNDS was, in itself, “moral harm”. The CNDS passed on its conclusions in this case to the Ministry of
Interior (which subsequently opened a disciplinary investigation into the allegation against the two officers).
The CNDS also wrote to the Ministry of Justice, expressing its concern at the action by the public prosecutor
against P.D., which took place before the CNDS had reached its conclusion on the case (and, it should be
noted, this conclusion upheld P.D’s allegations). The CNDS noted in its letter the increasing number of
complaints of false accusation or moral harm made by law enforcement officials summoned by the CNDS, and
the serious damage this could have on the functioning of the CNDS if the trend continues. At the time of
publication, no response had been received from the Ministry of Justice but in its response to similar concerns
from the CNDS in respect of another case, case 2006-14, the Ministry of Justice stated that it was legitimate
for prosecutors to pursue charges of false accusation against individuals who had complained to the CNDS
even if no decision had yet been reached on the veracity of those claims.*
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RECOMMENDATIONS

Amnesty International is calling for the creation of an independent investigatory body to
examine complaints against law enforcement officials, which should have greater powers and
resources than those currently enjoyed by the CNDS. The existence of a body with these
powers is crucial to ensure that all allegations of serious human rights violations, including
unlawful killings, torture and other ill-treatment, are investigated in line with international
standards. This body could be an enhanced version of the CNDS, or it could be a specialised
department within the office of the Defender of Rights.

In either case, in order to be effective Amnesty International considers it essential that such
a body comply with the following criteria:

= Be mandated to investigate all allegations of serious human rights
violations by law enforcement officials, including deaths in
custody, killings (including fatal shootings), torture, ill-treatment,
racism and other cruel, inhuman or degrading treatment.

=  Have the capacity to receive, register and investigate complaints
filed directly by any individual, and to investigate incidents on its
own initiative, absent any specific complaint.

= Have all necessary powers, authority and resources to conduct
investigations into alleged human rights violations by law
enforcement officials, including:
the power and resources to immediately examine the
scene of the incident;
the power to summon witnesses and to order the
production of evidence and documents — the use of
these powers must never result in criminal charges of
“false accusation” or “moral harm” against
complainants;
the power to monitor police investigations in the course
of any criminal investigation into a case referred for
prosecution by the independent body;
the power to supervise or direct the investigations of the
IGPN, IGS or IGN when considered necessary, and the
power to replace the investigative functions of the IGPN,
IGS or IGN in cases of serious human rights violations.

= Be adequately staffed and headed by professionals of
acknowledged competency, impartiality, expertise, independence
and probity, who are not members of the law enforcement
agencies or the public prosecution. It should have at its disposal
its own corps of independent expert investigators to investigate
complaints.
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