[EMBARGOED FOR: 13 August 2007] Public

amnesty international

Nepal
Reconciliation does not mean
Impunity
A Memorandum on the

Truth and Reconciliation Commission Bill

August 2007
Al Index: ASA 31/006/2007

INTERNATIONAL SECRETARIAT, 1 EASTON STREET, LONDON WC1X 0DW, UNITED KINGDOM




TABLE OF CONTENTS

1 0o [0 [1 1 o] o PP PPPUPPP PP 1
I. Inadequate consultation with CiVil SOCIELY e eeeeiiiiiiiiiiiiiicce e, 3
II. Insufficient guarantees of independence fromgbvernment and political
PAITIES ..ttt e oot e ettt ettt e £+ttt et ettt e e e e e e e e aaaaaaeeeeaaaaeeeaeeaarnras 3
1. Limited MAan@Le ..........uuueiiiiiiiiiiiiceeeeiiiiiee e 5
V. An easy way out for the perpetrators.....cccoo.ooooiiviiiiiiiiiiie e 7
a. Unlawful power of recommending amnesties fames under international
LWV .. e e e e et et ee e e naeeeeeaaararrnnanas 8
b. “Reconciliation”: Which choice for the VICtimS2..........ccccoviiiiiiiiiiiieee, 9
V. No attention to the rights of victims and WItBeS .............cccoovviiiiiiiiiiiiiiiinneenn. 10
a. No support for participating in the TRC pProcess..........cccccvvvvvvvvvvvvvnnnnnnnnns 11
b. No effective protection for victims and WItNeSSe.........cccooeeeeeieiiiiiiiiiiiiinins 11
C. Unsatisfactory reparationS............... o eeeeseseeeeeeesseeeseeeesnnnnnnnnn e 12
VI. Failure to provide that the Commission’s repoifl be published and its
AICHIVES OPENEd. ... e i e e e e e e e e e e e e e e e e e e erreneeeeeennnnes 13
CONCIUSION ...t et e ettt e ettt a e e e e e eeea e e e e e e e e eaeaaeas 14
Selected reCOMMENTALIONS. .........uuuuiiiitceeemm et et e e e e e e e e eeee s 15
EStabliShmMEeNnt.........oooiii e 15
AV = T 0 Fo = TP PP PP PP PP 15
FUNCLIONS @Nd POWETS ...t eeeeeee ettt e e e e eee e nmnnanees 16
Operations and ProOCEAUIES.........uuiiee s ceeeeeeeeeaere s e e e e e e e e e aaeeeeeeeeeeeenns 16
Final report and recommendations...........ccccceeeiiiiiiiniee e 17
Y o] 011 T [5G PSSR 18
A Bill Made for making provisions relating to Tru#imd Reconciliation
COMIMISSION ...ttt e e e e s s bbbttt et et e e e e e e e e eneeasbbnbeeenees 18

Al Index: ASA 31/006/2007 Amnesty International August 2007






Nepal
Reconciliation does not mean impunity -
A Memorandum on the Truth and Reconciliation
Commission Bill

Introduction

The Comprehensive Peace Accord agreed by the Guoeatnof Nepal and the Communist
Party of Nepal (Maoist) on 21 November 2006 prodifter the establishment of a Truth and
Reconciliation Commission (TRC). The two sides gkl “to constitute a High-level Truth
and Reconciliation Commission through the mutuakagent in order to investigate truth
about those who have seriously violated humansightl those who were involved in crimes
against humanity in course of the war and to craatenvironment for reconciliations in the
society(sic)’.

In May 2007 the Ministry of Peace and Reconstructformed a Working Group
mandated to draft legislation necessary to estalisTRC? A Bill “Made for making
provisions relating to Truth and Reconciliation Gorssion(sic)’ (TRC Bill) was finalized in
July. An official translation into English was pedton the website of the Ministry of Peace
and Reconstruction with an invitation for commeatsl suggestiorisThis Memorandum is
based on that official translation, reproduced Wwelappendix I).

Amnesty International welcomes the transparencyahoy the government of Nepal in
publicising the TRC Bill and its call for comment:n its current provisions. This
Memorandum examines the main aspects of the TRIGnBihe light of international human
rights law and standards and offers some prelimirdoservations and recommendations
which the organization hopes will contribute to ttentinuing debate on the composition,
mandate, functions and powers of the proposed TRC.

Amnesty International recognises the decision tabdish a Truth and Reconciliation
Commission in Nepal as an important first step t&aensuring accountability for crimes

! Comprehensive Peace Accord Concluded Betweenaler@ment of Nepal and The Communist
Party of Nepal (Maoist), 21 November 2006, numb2r® Official English translation published on
the website of the Ministry of Peace and Reconstnof Nepal,
http://www.peace.gov.np/admin/doc/CPA_eng-ver-arge. pdf

2 Amnesty International understands that the Workimgup was coordinated by Mr. Madhu Prasad
Regmi, Joint Secretary of the Ministry of Peace BRedonstruction. Other members of the Working
Group included: a representative of the MinistryHofime Affairs; a representative of the Law Reform
Commission; a representative of the Office of thwey General of Nepal; advocates Ms. Puspa
Bhusal and Kamala Mohan Wagle (appointed as eXperts

3 Bill Made for making provisions relating to Trutind Reconciliation Commission (official translation
into English):http://www.peace.gov.np/admin/doc/TRC-English.dsited 30 July 2007.
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2 Nepal: Reconciliation does not mean impunity

under international law committed during the armedflict and guaranteeing that victims of

those crimes fully enjoy their rights to truth,jee and reparations. The organization believes
that in contexts of political transition, either peace or to a democratic regime, truth
commissions can play an important role in providadull account of past human rights

violations, contributing to their investigation amentual prosecution, preventing their

repetition, and ensuring that victims and theiatiges are provided with full reparation

(including restitution, compensation, satisfactioehabilitation and guarantees of non-
repetition).

From 1974 to 2007, at least 34 truth commission®westablished in 28 countries. More
than half of these commissions have been estadlishethe past ten years. Amnesty
International has particularly followed the work thie truth commissions in Chile, Timor-
Leste, Ecuador, El Salvador, Guatemala, Haiti, tigdhéMorocco, Nigeria, Peru, Sierra Leone,
South Africa, Sri Lanka and Uruguay. Based on &xperience, the organization published
Truth, justice and reparation: Establishing an effee truth commissiofAl Index POL
30/009/2007, June 2007), to which reference shibellchade for a more detailed discussion.

In this Memorandum, Amnesty International seekiutther apply such experience to an
analysis of the current TRC Bill and, by providiagconstructive critique, contribute to
continuing discussions by government officials liparentarians and other interested parties
in Nepal, as well as the international community.

Amnesty International August 2007 Al Index: ASA 31/006/2007



Nepal: Reconciliation does not mean impunity 3

l. Inadequate consultation with civil society

In relation to the process leading to the curremnbilation of the TRC Bill, Amnesty
International is concerned that Nepalese civil etycappear to have not been sufficiently
involved from an early stage in the discussionshenestablishment, mandate and powers of
the Commission.

It appears that the establishment of the Workingugrmandated to draft the TRC Bill
was not sufficiently publicized, and that the shdeadline imposed on the Working Group to
complete its task, only one month, was insufficidat a comprehensive process of
consultation with civil society and other interesprrties.

While Amnesty International notes that, in additit;m publicising the TRC BiIll, the
Ministry of Peace and Reconstruction has organ@etsultations with selected national and
international organizations and experts, it is eoned that no broad process of consultation
appears to have been organized with all thoseeistted in the TRC process, including
national and international civil society organipas, victims, human rights defenders,
persons belonging to minorities and vulnerable gspand others.

Amnesty International recommends that:

e The Nepalese government should allow sufficienetiior a public debate of all aspects
of the TRC Bill. All those concerned, including itigociety organizations, both national
and international, victims, human rights defendsmd persons belonging to minorities
and vulnerable groups should be fully involved hie discussions on the establishment,
mandate and powers of the TRC. The Nepalese atiéisorshould organize a
comprehensive process of consultation with allasabf civil society allowing sufficient
time for study and reflection and seek the coopmraif institutions such as the office of
the UN High Commissioner for Human Rights.

ll. Insufficient guarantees of independence fromth e
government and political parties

According to the TRC Bill, the seven members of @G@nmission will be appointed by the
Government of Nepal, upon recommendation of a thmember committee constituted by the
government with the consensus of the politicaliparhaving representation in Parliament.
The nominees will include at least one woman antl v chosen from amongnter alia,
human rights activists, psychologists, lawyersjl @aciety activists, “victims experts” and
sociologists (section 4).

Amnesty International welcomes the efforts madeemsure that the candidates put
forward by the nomination committee are competerat broad variety of disciplines relevant
to the work of the Commission and include humartdgand civil society activists. The
organization also welcomes the additional requirgséor appointment: no membership of

Amnesty International August 2007 Al Index: ASA 31/006/2007



4 Nepal: Reconciliation does not mean impunity

any political party; high moral character; and catnmnt to human rights, democracy and
rule of law (section 5).

However, Amnesty International is concerned thatgtocess of nomination of the TRC
members is led by a body open to political influmndoes not involve any comprehensive
consultation with civil society and does not ofgeifficient guarantees of independence from
the government. This concern is heightened by pegssrts that the government and Maoist
representatives had started negotiating the sefecti members of the Commission during
the last days of July 2007, before legislation fatjug the Commission is approved by
Parliament.

In addition, the inclusion of at least one womaroagithe candidate commissioners falls
short of guaranteeing gender balance in the composif the Commission.

Amnesty International recommends that:

< All those concerned, including civil society orgaations, both national and international,
victims, human rights defenders and persons belgng® minorities and vulnerable
groups should fully and actively participate in firecess of selection and appointment of
the commissioners. They should suggest names amdlicoa careful evaluation of the
qualifications and experience of each candidategoednsidered.

«  Members of the Commission should be selected onb#sis of their competence in
human rights and other relevant fields, proven predelence and recognized impartiality.
The composition of the Commission should refletdinbalance of women and men and
a pluralist representation of society.

Amnesty International is also concerned that alamiack of sufficient guarantees of
independence from the government characterizeprthasions regulating the Commission’s
staff recruitment. The TRC Secretary, responsibtetlie administrative aspects of its work,
will be seconded from the Nepali judicial servisedtion 11). The TRC Bill does not require
any independent process - or even consultation thihCommission - for this recruitment.
Other personnel required for the Commission will $&conded from the government
administration, upon consultation with the Commaasibut without an independent
recruitment process. Only if the government of Niegaanot second sufficient expert staff
will the Commission be able to appoint its own pargel (section 12).

Amnesty International recommends that:

« Members of staff and experts engaged as consukaotdd be recruited on the basis of
their competence, impartiality and independence&d8ebalance should be ensured.

The need to obtain approval of the Nepalese govemntrbefore receiving material or
resources, including funding, from foreign agenasesassociations may also hamper the
Commission’s independence (section 13).

4 “PM Koirala, Prachanda Discuss Current Issugke Himalayan Timesnline edition, 29 July 2007.
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Nepal: Reconciliation does not mean impunity 5

[1l. Limited mandate

Under the Bill, the Truth and Reconciliation Comsnis will have the mandate to investigate
“gross violation of human rights and crimes agamsmnanity” committed during the armed
conflict between the Government of Nepal and then@anist Party of Nepal (Maoist) from
the start of the Maoist insurgency (13 February6)30 the conclusion of the Comprehensive
Peace Accord (21 November 2006) (section 14 (1L)hndésty International notes with
concern that the mandate of the Commission doesimmtide serious violations of
international humanitarian law, and that the natioh“gross violation of human rights” and
“crimes against humanity” are not defined in theCTRill.

Other provisions in the TRC Bill impose seriousitations on the Commission’s subject-
matter mandate. The Commission cannot investigateny matter already decided or being
decided before a court in accordance with exidimgs (section 15). This excludes from the
mandate of the Commission all the cases of crimmeeuinternational law and other human
rights violations in respect to which victims arfteit families sought remedy before the
courts, whether or not such a remedy was effegtigednted. For example, cases of enforced
disappearance are excluded from the mandate oC€Cdmemission if family members filed
writs of habeas corpus, whether or not they reckiivem the courts a full and accurate
account of the fate and whereabouts of their “gieaped” relative. This limitation to the
mandate of the Commission is particularly seriqudight of the prominence of enforced
disappearances among the crimes committed durimgatimed conflict. It is an even more
serious concern in the light of the fact that tladdas corpus petitions filed in the Supreme
Court have generally been ineffective.

Amnesty International recommends that:

* The mandate of the Commission must be broad, begotsdthat might constitute crimes
under either national or international law. In maitar, the investigations should concern
all cases of past human rights violations and ab(se. violations of both civil and
political and economic, social and cultural rightshether committed by government
forces or by non-state actors, as well as violatigiinternational humanitarian law.

¢ The mandate of the Commission should define hunggmsrviolations and crimes under
international law in a way consistent with interoasl law and standards. This may be
done through amendments to national laws.

Several commissions of inquiry have been estaldishehe past in Nepal to investigate
into crimes under international law committed dgrthe armed conflict. These commissions
have generally been ineffective. Some commissidriaquiry have been established under
the Commission of Inquiry Act, 1969, including théigh Level Probe Commission
established in May 2006 to investigate human rigiakations committed between February
2005 and April 2006. A Supreme Court ruling of hdw007 found that a commission of

® See: Amnesty Internationalepal: Human rights and securifAl Index: ASA 31/01/2000),
February 2000, p. 5-6 and 19epal: A spiralling human rights crisi@\l Index: ASA 31/016/2002),
April 2002, p. 21-26.
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inquiry established under the Commission of Inquigt, 1969, would not be able to carry
out an effective investigation into human rightslations such as enforced disappeararine.
the light of such a finding, the work and resultpast inquiry bodies need to be reviewed.

Amnesty International recommends that:

investigative bodies.

The mandate of the TRC should include a review h&f tvork and results of past

The overlapping of the Commission’s mandate with thandate of other inquiry and
human rights bodies may create serious operatfoalems.

In June 2007 the Government o
Nepal established a High Level
Commission of Inquiry on Disappeared
Persons (HLCIDP or Commission on
Disappeared Persons), to investigate int
enforced disappearances committed i
Nepal between 13 February 1996 and 2
November 2006. According to the
information publicly available on the
Commission on Disappeared Person
such a Commission and the TRC woulc
have the same temporal mandate. Th
subject-matter = mandate  of the
Commission on Disappeared Person
would be within in the mandate of the
TRC. During their operations, the two
bodies may find themselves

investigating the same cases an

Notwithstanding the Supreme Court order of 1 J
2007, the Commission on Disappeared Persons
was established under the Commission of Inquiry
1969. Both the Office of the UN High Commissior
for Human Rights in Nepal and some internatio
NGOs expressed concerns that the Commission
not meet international standardaccording to press
reports, the government then decided to submit
draft terms of reference of the Commission to
office of the Attorney General for a legal opinion.

Amnesty International is concerned that

Commission on Disappeared Persons was establ
under a law that the Nepalese Supreme Court
already found to fall short of international startta

To the extent that the establishment of a Commissi

on Disappeared Persons is confirmed,
composition, mandate and powers should fol
international standards.

une

Act

er

nal
did

the
the

he
shed
had

interviewing the same witnesses. At the

end of their work, the two bodies may have compgetin conflicting recommendations. At
any time, the Nepalese public may experience camiuabout the two bodies’ respective
functions and powers.

Amnesty International therefore recommends that:

The respective mandate of the TRC and the CommigscDisappeared Persons and the
modalities of their cooperation should be clarified

® Dakhaland Ors. v. Ministry of Home Affairs and OrsSupreme Court Division Bench, Order of 1
June 2007 [Regarding question no. 4].

" OHCHR, “OHCHR-Nepal Calls for Disappearance Consinis of Inquiry Which Meets

International Human Rights Standards”, press releéaguly 2007. International Commission of Jurists
“Nepal: ICJ urges Government to ensure “High l&@emmission of inquiry on Disappeared Citizens”
meets international standards and complies withreSne Court order”, press release, 16 July 2007.

8 “Commission on disappearance in limbo”, Kantipuirmcom, 23 July 2007.
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Nepal: Reconciliation does not mean impunity 7

According to the Interim Constitution, the NationAuman Rights Commission is
mandated, among other functions, to investigateamunights violations and violations of
international humanitarian law and to recommendoast against the perpetratotdn
particular, the National Human Rights Commissidialdsshed under the Interim Constitution
would have to receive the pending petitions and ptamts filed to the existing National
Human Rights Commission, established in 2B0Bome of these petitions and complaints
may concern facts that occurred during the tempuoealdate of the TRC.

Amnesty International recommends that:

« The TRC Bill should clarify the temporal mandate tbé Truth and Reconciliation
Commission with respect to the temporal mandatethef National Human Rights
Commission. The two bodies should cooperate inrdadensure that investigative efforts
are not duplicated, that information is sharedatifely and that the public is correctly
informed about their respective functions and pewer

In addition to clarifying the facts about past hmméghts violations, the TRC should
draw an historical picture of the factors allowlmgman rights violations to occur, such as the
broad institutional structures, policies and pigiof the armed and security forces, the
possible links of armed groups with foreign cowgrietc.

I\VV. An easy way out for the perpetrators

“[Prosecutions] are often the logical outcome ofrath commission and an obligation upon
states under international law — whether explic#tpelt out in the peace accord or not”.

Louise Arbour, UN High Commissioner for Human Right
visiting Nepat*

Amnesty International is particularly concernedt tha part of the TRC Bill explains that the
work of the TRC should be followed by prosecutioasd that evidence collected by the
Commission should be handed over to judicial autiiesr with the aim of bringing
perpetrators to justice. At present, if the Cominiss investigations result in the
establishment of prima faciecase of individual criminal responsibility, the l@mission has
the power to choose one of three possible actions:

a. If the suspected perpetrator is found to have cdtachigross violations of human
rights or crimes against humanity (with certain eptions — see below) while

° Interim Constitution of Nepal, 2063 (2007), avhitaat
http://www.worldstatesmen.org/Nepal_Interim_Consgiitn2007.pdf, article 132.

191bid., article 163.

» Quoted in “Arbour appeals for consolidating thamte through durable peace, social justice and
democracy”, nepalnews.com, 22 January 2007.
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8 Nepal: Reconciliation does not mean impunity

“abiding by his/her duties or with the objective foffilling political motives”, the
Commission has the power to recommend amnestyideed);

b. Whatever the crime allegedly committed by the sosake perpetrator, the
Commission has the power to initiate procedures“feconciliation” between the
suspected perpetrator and the victim/s (section 23)

c. The Commission can recommend “necessary action”instgathe suspected
perpetrator (section 24) — but not in cases whezedhciliation” has been reached.

a. Unlawful power of recommending amnesties for cri mes under
international law

The TRC Bill grants the Commission the power t@mremend amnesty for those perpetrators
who committed gross violations of human rights omes against humanity “in course of
abiding by his/her duties or with the objectivefalfilling political motives”, with the only
exception of perpetrators involved in: “any kind miurder committed after taking under
control or carried out in a inhumane manner”; “infane and cruel torture”; and rape. To this
purpose, the perpetrator needs to submit an amapgtication in writing showing regret for
his or her acts (section 25 (1) to (4)). The fidakision with respect to the granting of
amnesty will be taken by the government of Nepale Tases of those perpetrators whose
amnesty is denied will be transmitted to the Offafethe Attorney General for “needful
actions” (section 28 (2) (a)).

Amnesty International recommends that:

e As required under international law, the Commissibauld not recommend amnesties or
similar measures of impunity with respect to crinoesler international law. Section 25
(2) of the TRC Bill must be amended to exclude nee@ndations for amnesty for crimes
under international law such as genocide, crimesnay humanity, war crimes, extra-
judicial killings, enforced disappearances andutert

Amnesty International is gravely concerned thattheey stand now, the provisions in
section 25 of the TRC Bill violate Nepal's obligats under international law. Amnesties for
crimes under international law are prohibited ey tdeny the right of victims to justi¢eAll
states have an obligation to prosecute and puréspepators of crimes such as genocide,
crimes against humanity, war crimes and other @iomer international law. This obligation
includes investigating those crimes and, where ether sufficient admissible evidence,
prosecuting suspected perpetrators in trials theetninternational standards of fairness,
without the death penalty or other cruel, inhumadegrading punishment being imposed. As
a precondition, national law should define genocalgnes against humanity, war crimes and

125ee: Amnesty Internationajerra Leone: Special Court for Sierra Leone: déniaright to appeal
and prohibition of amnesties for crimes under in&ional law(Al Index: AFR 51/012/2003), October
2003.
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Nepal: Reconciliation does not mean impunity 9

other crimes under international law in a mannersigient with the strictest requirements of
international law.

International human rights bodies have consisteaffiymed that the establishment of a
truth commission does not relieve states from tlobiligation to prosecute crimes under
international law?? The United Nations recently refused to cooperatk the Commission of
Truth and Friendship, jointly established by Indgiaeand Timor Leste, because the
Commission’s terms of reference envisage the pitiggithat it may recommend amnesty,
and do not preclude it from making such a recomragod in respect of acts that constitute a
crime against humanity, a gross violations of hunmayhts or a serious violations of
international humanitarian laW.In December 2006 the Constitutional Court of Inekia
declared as not having binding legal force the &atablishing a Truth and Reconciliation
Commissionjnter alia because it included a procedure for granting atgyrtesperpetrators
of crimes under international law.

Amnesty International recommends that:

* The Commission should have the power to inquire iotedible evidence indicating
individual criminal responsibility. It should forwa its findings (on a confidential basis)
to the relevant prosecution authorities for furthrestigation, with a view to bringing
the suspected perpetrators to justigénout delay.

b. “Reconciliation”; Which choice for the victims?

The TRC Bill gives the Commission the power to oiga “reconciliation” processes or
ceremonies, by which a suspected perpetrator mattghe victim, makes an apology and
provides reparation for the loss and damage cassetion 23).

The “reconciliation” process leads tode factoamnesty, because “necessary action”
cannot be recommended by the Commission if thegberior and the victim have been
involved in a “reconciliation” procedure (sectiod 22)). In this sense, the “reconciliation”
procedure violates Nepal's obligations under iraéomal law in the same way as the
amnesty provisions discussed above.

Amnesty International recommends that:

13 See: Amnesty Internationdlruth, justice and reparation: Establishing an effee truth commission
(Al Index POL 30/009/2007), June 2007, p. 18-21.

1 UN Secretary-General, “Secretary-General says Hibials will not testify at Timor-Leste
Commission, as terms of reference include possitmieresty for human rights violations”, UN Doc.
SG/SM/11101, 26 July 2007.

15 Constitutional Court of the Republic of Indonegdecision on the Petition for Judicial Review on
the aw of the Republic of Indonesia no. 27/2004ceoning Truth and Reconciliation Commission
against the 1945 Constitution of the Republic afdmesia, 8 December 2006.
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10 Nepal: Reconciliation does not mean impunity

» Section 24 (2) of the TRC Bill must be amendedrtsuee that, where there is sufficient
admissible evidence, the Commission will recommémat suspected perpetrators are
prosecuted in trials that meet international stesiglaf fairness, without the death penalty
or other cruel, inhuman or degrading punishmenhdé&nposed - notwithstanding the
outcome of “reconciliation” procedures.

In addition, Amnesty International has specific @ams with respect to the role of
victims and perpetrators in the “reconciliation’opedures. At present, nothing in the TRC
Bill guarantees that victims will not be coercetbifreconciliation” procedures, including by
believing to be under a legal requirement to belwed in such practices.

Amnesty International recommends that:

« If the Commission decides to adopt specific procesiuto promote individual
reconciliation, it must ensure that they fully respthe rights and dignity of both victims
and alleged perpetrators. In particular, victimd #reir families should not be threatened,
harassed of otherwise forced to meet alleged patpe$, or to engage in any act of
reconciliation. They must be made fully aware thaly are under no legal requirement to
be involved in a “reconciliation” procedure and ttithey can choose to seek remedy
before a court instead or in addition to this pssce

V. No attention to the rights of victims and witnes ses

“I's an additional insult to [victims’ families] @ have a system that is totally dismissive,
totally unresponsive to their quest for the truitr,answers”.

Louise Arbour, UN High Commissioner for Human Right
visiting Nepat®

Amnesty International is seriously concerned thaterall, the TRC Bill designed the
Commission as a process to allow perpetratorsimiesr under international law to “confess”
without fear of punishment. The needs of victimes superficially, if at all, taken into account.
For example, the TRC Bill does not include any pion to ensure that victims are treated
with humanity and are not re-traumatized.

Amnesty International recommends that:

e« The TRC Bill should include broad provisions to wmsthat victims are treated with
humanity. To ensure that victims are not re-traimed{ all representatives of the
Commission who come into contact with victims, udihg commissioners, staff and
others, should be comprehensively trained in dgaliith victims of serious crimes,
including victims of sexual violence and violengamst children.

' Quoted in “UN urges Nepal war crimes trial”, neliz.co.uk, 24 January 2007.
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Nepal: Reconciliation does not mean impunity 11

a. No support for participating in the TRC process

Investigation by the Commission can be triggeredaby complaint by, or on behalf of, a
victim (section 14 (1) (a)). However, any complaimy be “de-listed” if it is found baseless
or if it “cannot be implemented” (section 22). Whthe criteria to decide whether a complaint
“cannot be implemented” need to be clarified, thtiom to “de-list” a complaint raises
concern, as it may result in additional frustrationthe victims and their families.

Amnesty International recommends that:

e The Commission should provide special measuressgistavictims and witnesses,
especially those that are traumatized, childredergt or victims of sexual violence, in
presenting views and concerns, registering theie gaarticipating and giving testimony.

» Special measures should be designed to ensuredpergreatment of child victims and
victims of sexual violence and to ensure that thesy provided with adequate protection
and support services.

b. No effective protection for victims and witnesse S

The TRC Bill includes one provision on the protentbf victims and witnesses (section 18).
Although the provision is broadly formulated, retng the Commission to make necessary
arrangements for the security of victims and wisess concerns remain about its effective
implementation.

Amnesty International recommends that:

« The TRC Bill should ensure the protection of vigiand witnesses who may be at risk as
a result of their participation in the process. égmprehensive, long-term and effective
victims and witnesses protection program shouldidgsed prior to the initiation of any
investigation and then implemented as soon astlesiigations begin.

Protection measures should be available for alhegises, victims and their families, staff
and others associated with the investigation. terd@ning which protection measures to take,
the Commission should take into account the viefvthe victims and witnesses on which
measures they require and whether the protectioasunes are proportionate to the
seriousness of the risk. The commissioners sho@drdsponsible for overseeing the
implementation of all protection measures and @qutare should be established whereby a
victim who is not satisfied with protection measumay apply to the commissioners to
address the issue.

Protection measures should not be restricted taeadimg the identities of victims and
witnesses who request it. They may include seekastyaining orders against anyone who
poses a threat to the victim or witness or to thHamily, organizing police protection,
safeguarding the whereabouts of the victim or vgisnand their family from disclosure and

Amnesty International August 2007 Al Index: ASA 31/006/2007



12 Nepal: Reconciliation does not mean impunity

providing them with medical and psychological tnreant and support. In some cases, such
protection measures will need to be long-term aad require relocation and new identities
for the victim or witness and their families.

The Commission should have the power to requireréhevant authorities to suspend
from duty officials allegedly involved in the humaghts violations under investigation, or to
transfer them to other duties where they would hawepower over victims or witnesses
(without prejudice pending completion of the invgations), if there is reason to believe that
they may interfere with victims or witnesses oresthise interfere with the investigation. The
government of Nepal should make an explicit undtértathat it will ensure compliance with
the commission’s requests to that effect.

A victims and witnesses protection program will ehesuifficient resources to succeed.
Other bodies that have established a victims andesges protection program, as well as
international institutions such as UNICEF, may basulted in developing and implementing
such a program.

c. Unsatisfactory reparations

The current TRC Bill makes the granting of repamattonditional on victims’ participation

into “reconciliation” processes (section 23 (3)JcB conditionality is of concern in itself, as
the right to reparation is unconditional. Coupledhwthe de factoamnesty that can be
recommended for perpetrators involved in a “redat@n” procedure, the conditionality of

reparation creates a process by which victims hdive to trade their right to reparation
against impunity for the perpetrators.

Outside the “reconciliation” processes, the Comiis$as the power to recommend to
the Nepalese government reparations for the victiwisich include: free education and
health-care facilities; skill-oriented training;alo facilities without or with concessional
interests; arrangements of habitation; and employniacilities (section 26). Amnesty
International is concerned that the forms of refi@nandicated in section 26, although a non-
exhaustive list, do not cover the full range ofamgtions to which victims of gross human
rights violations and serious violations of intdroaal humanitarian law are entitled:
restitution, compensation, rehabilitation, satistatand guarantees of non repetitton.

The organization recommends that:

e Throughout the process, the Commission should a@oliews from victims about what
forms of reparation they require to rebuild thdires. In addition to measures of
rehabilitation, compensation and satisfaction,Gboenmission should recommend a broad
range of other reparations for victims. These ideluneasures that would prevent

17 Basic principles and guidelines on the right tremedy and reparation for victims of gross violasio
of international human rights law and serious \tioles of international humanitarian law, adopted an
proclaimed by UN General Assembly resolution 60/@#16 December 2005, UN Doc.
A/RES/60/147, principles 19 to 23.
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repetition of past violations, such as reformingvda administrative procedures and
practice; strengthening the justice system; anchptimg human rights education.

« The provision of full and effective reparation foe victims and their families should not
be conditional to participation into any “reconailon” process. Any recommendation
made for reparation should never be seen as aitstddor bringing those responsible to
justice or preclude victims also seeking compensatirough the courts.

VI. Failure to provide that the Commission’s report will be
published and its archives opened

Under the Bill, the Commission will submit its fim@port to the government of Nepal, which
will then present it to Parliament (section 27)eTiesponsibility for the implementation of
the report will lie with the Ministry of Peace aR&construction (section 28). The National
Human Rights Commission will have the task of mamilg the implementation of the

recommendations made in the report (section 31).

It is a matter of serious concern that the TRC @&ileés not include any guarantee that the
report be made public, nor it determines any deadbr its submission to Parliament. As the
report may not be released to the public, civilistycand the Nepalese society as a whole
have no means either to know the findings of then@@ssion’s inquiry, or to monitor the
implementation of its recommendations.

Amnesty International recommends that:

e The results of the Commission’s investigations aisdrecommendations should be
officially proclaimed, published and widely dissexaied without undue delay.

After dissolution of the Commission, the Ministry Beace and Reconstruction will
receive all its documents, including its archivesction 37 (2)). Nothing in the TRC Bill
guarantees that the archives will be opened tgtidic, and that evidence collected by the
Commission will be used for criminal prosecutiomfe right to truth implies that archives
must be preserved and made public.

* The Commission’s archives should be made and rempabiic after the end of its
mandate. The Commission should establish at theebiftits work the conditions that
will govern access to its documents, including é¢bmals aimed at preventing disclosure
of confidential information while facilitating puiblaccess to its archives.

18 Updated Set of principles for the protection anshpotion of human rights through action to combat
impunity, Addendum to the Report of the independsutert to update the Set of principles to combat
impunity, Diane Orentlicher, UN Doc. E/CN.4/200521Add.1, 8 February 2005, Principles 14 to 18.
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Conclusion

Both sides of the armed conflict in Nepal pledgeeénd impunity and to provide truth, justice
and reparation to the victims of the conflict. ImetComprehensive Peace Accord they
articulated the commitment:

“that impartial investigation and action as per the would be carried out
against the people responsible in creating obstmngto the exercising of the
rights envisaged in the letter of agreement andamiee not to encourage
impunity. Apart from this, they shall also guarantie right to relief of the
families of the conflict and torture victims anattisappeared™®

In addition, the Interim Constitution lists amomg tresponsibilities of the state

“to adopt a political system which fully abides the universally accepted
concept of fundamental human rights, ... and to ra@ingood governance
by eliminating corruption and impunity®.

The Preamble of the TRC Bill includes among thesamfnthe Commission the objective

“to bring impunity to an end by bringing the persomvolved in gross
violation[s] of human rights and crimes against huity... within the
confinements of law and also to make all aware theth acts would be
punishable in future too”.

Following its analysis of the TRC Bill, Amnesty émhational is concerned that the
present Bill does not realize the objectives of Alveord with respect to either truth-seeking
or ending impunity. As described above, the orgation believes that the Commission, as
currently proposed, would not be sufficiently indadent from the government to carry out
its work effectively. In addition, the lack of prigions requiring the Commission to publish
its findings and to open its archives threatersotopromise its truth-seeking function.

Amnesty International believes that the Commissarurrent terms of reference are in
violation of international law with respect to thewer of recommending amnesty. Rather
than ensuring reparations to the victims of seriourman rights violations and their families,
the Commission provides an opportunity for pergetsato escape justice for the worst
possible crimes.

Amnesty International calls for any Truth and Regligtion Commission in Nepal to
uphold the right of victims of past human rightolations to obtain truth, justice and
reparation. To this end, the TRC should: clarifyfarsas possible the facts about past human
rights violations; course the evidence they gathter continuing and new investigations and
criminal judicial proceedings; and formulate effeetrecommendations for providing full
reparation to all the victims and their relativése TRC should never be a substitute for a

19 Comprehensive Peace Accosdpra number 7.1.3.
% Interim Constitutionsupra article 33(c).
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judicial process to establish individual criminasponsibility or for full reparations to be
provided.

Selected recommendations

Establishment

The Nepalese government should allow sufficienetiior a public debate of all aspects
of the TRC Bill. All those concerned, including itigociety organizations, both national
and international, victims, human rights defendsmnd persons belonging to minorities
and vulnerable groups should be fully involved hie discussions on the establishment,
mandate and powers of the TRC. Nepalese authositiesld organize a comprehensive
process of consultation with all sectors of ciatiety allowing sufficient time for study
and reflection and seek the cooperation of ingbitgt such as the office of the UN High
Commissioner for Human Rights.

All those concerned, including civil society orgaations, both national and international,
victims, human rights defenders and persons belgngp minorities and vulnerable
groups should also fully and actively participate the process of selection and
appointment of the commissioners. They should sstggames and conduct a careful
evaluation of the qualifications and experienceah candidate being considered.

Members of the Commission should be selected onb#®es of their competence in
human rights and other relevant fields, proven pedelence and recognized impartiality.
The composition of the Commission should reflefdinbalance of women and men and
a pluralist representation of society.

Members of staff and experts engaged as consukaoigdd be recruited on the basis of
their competence, impartiality and independenc&déebalance should be ensured.

Mandate

The mandate of the Commission must be broad, begotsdthat might constitute crimes
under either national or international law. In patar, the investigations should concern
all cases of past human rights violations and ab(se. violations of both civil and
political and economic, social and cultural rightahether committed by government
forces or by non-state actors, as well as violatigfinternational humanitarian law.

The mandate of the Commission should define hunggtsrviolations and crimes under
international law in a way consistent with interoasl law and standards. This may be
done through amendments to national laws.

The mandate of the TRC should also include a reviéwhe work and results of past
investigative bodies.
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The respective mandate of the TRC and the CommigscDisappeared Persons and the
modalities of their cooperation should be clarified

The TRC Bill should clarify the temporal mandate tbe Truth and Reconciliation
Commission with respect to the temporal mandatethef National Human Rights
Commission. The two bodies should cooperate inrdadensure that investigative efforts
are not duplicated, that information is sharedatifely and that the public is correctly
informed about their respective functions and pewer

Functions and powers

As required under international law, the Commisgbauld not recommend amnesties or
similar measures of impunity with respect to crinoesler international law. Section 25

(2) of the TRC Bill must be amended to exclude nee@ndations for amnesty for crimes
under international law such as genocide, crimesnay humanity, war crimes, extra-

judicial killings, enforced disappearances andutert

The Commission should have the power to inquire iotedible evidence indicating
individual criminal responsibility. It should forwa its findings (on a confidential basis)
to the relevant prosecution authorities for furthmrestigation, with a view to bringing
the suspected perpetrators to justigénout delay.

Section 24 (2) of the TRC Bill must be amendedrtsuee that, where there is sufficient
admissible evidence, the Commission will recommémat suspected perpetrators are
prosecuted in trials that meet international stesiglaf fairness, without the death penalty
or other cruel, inhuman or degrading punishmenhdé&nposed - notwithstanding the

outcome of “reconciliation” procedures.

Operations and procedures

If the Commission decides to adopt specific procesiuto promote individual
reconciliation, it must ensure that they fully respthe rights and dignity of both victims
and alleged perpetrators. In particular, victimd #reir families should not be threatened,
harassed of otherwise forced to meet alleged patpes, or to engage in any act of
reconciliation. They must be made fully aware thaly are under no legal requirement to
be involved in a “reconciliation” procedure and ttithey can choose to seek remedy
before a court instead or in addition to this pssce

The Bill should include broad provisions to enstina victims are treated with humanity.

To ensure that victims are not re-traumatizedregdtesentatives of the Commission who
come into contact with victims, including commisstos, staff and others, should be
comprehensively trained in dealing with victimssafrious crimes, including victims of

sexual violence and violence against children.

The Commission should provide special measuresstistavictims and witnesses,
especially those that are traumatized, childredergt or victims of sexual violence, in
presenting views and concerns, registering theie gaarticipating and giving testimony.
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Special measures should be designed to ensuredpergreatment of child victims and
victims of sexual violence and to ensure that they provided with adequate protection
and support services.

The TRC Bill should ensure the protection of vitiand withesses who may be at risk as
a result of their participation in the process. égmprehensive, long-term and effective
victims and witnesses protection program shouldidgsed prior to the initiation of any
investigation and then implemented as soon aslesiigations begin.

Final report and recommendations

Throughout the process, the Commission should ctolliews from victims about what

forms of reparation they require to rebuild thdire$. In addition to measures of
rehabilitation, compensation and satisfaction,Gbenmission should recommend a broad
range of other reparations for victims. These ideluneasures that would prevent
repetition of past violations, such as reformingvda administrative procedures and
practice; strengthening the justice system; anchptimg human rights education.

The provision of full and effective reparation tbe victims and their families should not
be conditional to participation into any “reconaflon” process. Any recommendation
made for reparation should never be seen as aitstd$or bringing those responsible to
justice or preclude victims also seeking compenadtirough the courts.

The results of the Commission’s investigations asdrecommendations should be
officially proclaimed, published and widely dissemied without undue delay.

The Commission’s archives should be made and remabiic after the end of its

mandate. The Commission should establish at theebiitits work the conditions that
will govern access to its documents, including é¢bmials aimed at preventing disclosure
of confidential information while facilitating pulblaccess to its archives.
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Appendix |

A Bill Made for making provisions relating to Truth and
Reconciliation Commission

Preamble:

Whereas it is expedient to establish an indepenaledtimpartial Truth and Reconciliation
Commission to bring the actual facts to the publcinvestigating the truth on persons
involved in gross violation of human rights anchwes against humanity during the course of
armed conflict;

To bring impunity to an end by bringing the persamslved in gross violation of human
rights and crimes against humanity by bringing thveithin the confinements of law and also
to make all aware that such acts would be punighalfuture too;

To demonstrate a justiciable conduct by the Stateadking arrangements for compensations
in the form of reparations to the victims of arnwaflict; and

To create an environment of conciliation in theisgcby enhancing mutual good wishes,
tolerance and fraternity among the victims, pegiets and their families;

Now, therefore, the Legislature-Parliament has ntaideAct.

Chapter-1
Preliminary

1 Short Titleand Commencement:
1) This Act may be cited as the "Truth and ReconadliaAct, 2064(2007)".

2) This Act shall come into force on the forty-fiftlaylof its certification.

2. Definitions:
Unless the subject or the context otherwise regquinethis Act:

a) "Commission" means the Truth and Reconciliation @igsion established pursuant
to Section 3.

b) "Chairperson" means the Chairperson of the Comanssi
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c¢) Member" means the member of the Commission andwbrel also includes the
Chairperson.

d) "Secretary" means the secretary of the Commission.

e) "Armed Conflict" means the armed conflict carriedt between the government and
the C.P.N. (Maoist) from February 13, 1996 to Noken21, 2007.

f) "Victim" means a person either killed or physicalyentally or economically injured
as a result of incidents related to gross violatbiuman rights or crimes against
humanity during the course of armed conflict.

g) "Perpetrator' means a person involved in grossatimmh of human rights or crime
against humanity.

h) "Family" means husband, wife, son, daughter, fathather father-in-law, mother-
in-law, grand father, grand mother, grand son, djdaughter or brother or sister of
the victim living as a single family.

i) "Complaint" means an application also.
j)  "Ministry" means the Ministry of Peace and Recauddion.

k) "Fund" means the Reconciliation and Peace Buildingd established pursuant to
Section 29.

[) "Prescribed" or "As Prescribed" means prescribech®rprescribed in the Rules
framed under this Act.

Chapter-2
Establishment and Formation of the Commission

3. Establishment of the Commission: (1) The Truth and Reconciliation Commission is
hereby established fointer alia, investigation of facts about persons involved nosg
violation of human rights and  crimes against hutyaguring the course of armed conflict
and establishment of an environment of reconailiath the society.

(2) The central office of the Commission shall lbeated in Kathmandu valley and the
Commission may, as per necessity, establish itsesffat different places in Nepal.

4, Formation of the Commission: (1) The Commission shall consist of not more than
seven members including the Chairperson.

(2) The Government of Nepal shall, with consenstdisthe political parties having
representation in the Legislature-Parliament, d¢tuteta three-member committee to make
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recommendations for the appointment of the Chasgpreand Members; and the Government
of Nepal shall, upon the recommendation of suchroittee, may appoint the Chairperson
and Members.

(3) The Committee as referred to in Sub-sectionsfZgll make recommendations for the
appointment of the Chairperson and Members, inolydit least a woman, from amongst,
inter alia, human rights activists, psychologists, lawyend] society activists, victimologists
and sociologists,.

(4) The working procedures of the committee asrreteto in -~ Sub-section (2) shall be
determined by committee itself.

5. Qualification of the Chairperson and Members: Following person shall be deemed
eligible for appointment to the post of Chairperso Member:

a) Who is not member of any political party;
b) Who has maintained a high moral character;
c) Who is committed to human rights, democracy ane ofillaw.

6. Disqualification for Chairperson and Members: Following person shall be deemed
ineligible for appointment to the post of Chairgerand member:

a. Who is not a Nepali citizen;

b. Who is directly or indirectly involved in the armednflict;

c. Who is convicted by a court on criminal offencedlving moral turpitude;
d. If s/he is insolvent;
e

If s/he is insane.

7. Term of Office: (1) The Chairperson and Members shall remain @ir tlespective
posts till the dissolution of the Commission purdua Section 37.

(2) Notwithstanding anything contained in sub-g&tt{l), the Chairperson or Member shall
ipso factobe relieved from his/her post, if a two-thirds oréy of the total members of the
Special Committee on Parliamentary Hearings of thegislature-Parliament or the
Constituent Assembly adopts a resolution presebéddre it to relieve such Chairperson or
Member on charge of failing to honestly dispenseitmpmal duties, lack of working-
efficiency or being involved in bad conduct.

Provided, however, that such an accused Chairpensbfember shall not be deprived of an
opportunity to defend himself/herself.
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8. Conditions for the Vacancy of the Post: (1) The post of Chairperson or Member
shall be deemed vacant on following conditions:

a. If s/he tenders a resignation to the Prime Minjster

b. If s/he is deemed disqualified to remain in hisfpest pursuant to Section 6;
c. If s/he is relieved from his/her post pursuant¢ctt®n 7;

d. If s/he dies.

(2) If the post of Chairperson or Member falls vadar any reasons, the vacant post shall be
fulfilled by following the processes as referredrt@ection 4.

0. Conditions of Services for the Chairperson and Members and Other Provisions:
(1) The Chairperson and Members shall be full-meeking officials of the Commission.

(2) The remunerations, conditions of services amehts of the Chairperson and Members
shall be as determined by the Government of Nepal.

10. Meetings and Decisions of the Commission: (1) The meeting of the Commission
may be held upon necessity.

(2) The meeting of the Commission shall be heldgwoch place, date and time as designated
by the Chairperson.

(3) The quorum for the meeting of the Commissioallshe deemed fulfilled, if more than
fifty percent of the total members of the Comnussire present.

(4) The meeting of the Commission shall be chaiogdthe Chairperson; and in his/her
absence the Member chosen by the Members from anhdhgmselves shall chair the
meeting.

(5) A decision by majority shall prevail in the ntieg of the Commission; and in case of a tie,
the person chairing the meeting shall cast theddegiote.

(6) The Secretary shall function as the secrethtigeomeeting of the Commission as well.
(7) The minutes of the meeting of the Commissiaidie certified by the Secretary.

(8) The Commission may, if so desires, invite ratv foreign experts on matters related to
the activities of the Commission in the meetinghaf Commission.

(9) Other procedures related to the meeting ofGbmmission shall be as determined by the
Commission itself.

11. Secretary: (1) There shall be a Secretary in the Commiss®rmara administrative
chief for the dispensation of works of the Comnaasi
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(2) A civil servant working as a special class a#fi of the Nepal Judicial Service shall
function as the secretary of the Commission.

12. Personnel of the Commission: (1) the Government of Nepal shall make available
personnel required for the Commission. While malpegsonnel available in such a manner,
the Government of Nepal shall have to consult withCommission.

(2) Notwithstanding anything contained in Sub-s®tifl), the Commission may appoint its
personnel on a contract basis, if the Governmeitegfal does not have the expert personnel
as demanded or the Government of Nepal is unahpeadde required number of personnel
as demanded by the Commission.

(3) The functions, duties and powers, term of efficemuneration and benefits of the
personnel appointed pursuant to Sub-section (3)l kb as determined by the Commission.

(4) The personnel working with the Commission parguto Sub-section (1) shall receive
allowance and other benefits as determined by threrission.

13. Resources, Materials and Examination of Accounts of the Commission: (1) The
Government of Nepal shall make arrangements fodiogj, materials and other resources
required for the functioning of the Commission.

(2) Notwithstanding anything contained in Sub-smctil), the Commission may avail
required materials and resources in the form ofitgiram foreign agencies or associations, if
the materials and resources provided by the Govemhof Nepal are not sufficient.

Provided that the Commission shall obtain an apgrof the Government of Nepal prior to
receiving of materials or resources from foreigaragjes or associations.

(3) The Commission shall deposit any amount obthindt pursuant to Sub-section (1) or (2)
by opening an account in any commercial bank.

(4) All the expenses of the Commission shall banbdrom the amount deposited pursuant to
Sub-section (3).

(5) The account of income and expenditure of thall®l®e maintained in accordance with the
existing laws.

(6) The examination of accounts of the Commisshmail e made by the Auditor General.
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Chapter-3
Functions, Duties and Powers of the Commission

14. Power to Inquire and Investigate on Complaints: (1) The Commission may, on
following bases, carry out inquiries and invesiigaé on incidents of gross violation of
human rights and crimes against humanity duringthese of armed conflict:

a. If a complaint is lodged to the Commission by,ar,behalf of, the victim;

b. If the Commission receives any information on sumhtter through any
source;

c. If the Commission deems appropriate to inquire anekstigate on such
matter.

(2) Other provisions relating to lodging of complai before the Commission pursuant to
Sub-section (1) shall be as prescribed.

15. Commission not to have Powers: Notwithstanding anything contained in Section 14,
the Commission shall not have power to inquire iamdstigate on following matters:

a. Any matter already decided in accordance with axgdbws;
b. Any matter subjudice to the court in accordancé wiisting laws;

c. Any matter relating to incidents of gross violatiohhuman rights or crime
against humanity before or after the armed canflic

16. Power s of the Commission relating to Examination: (1) The Commission may, in
relation to carrying out following acts in courskiloquiries and investigations pursuant to
Section 14, exercise the same powers as confeeri@lrts in accordance with existing laws:

a. To acquire information or record testimonies by mgksomeone present
before the Commission;

b. To examine witnesses and record their statements;
To pass orders for the submission of any documepaper;

To avail any document or a copy thereof from anyegoment or public
office or court;

e. To examine the evidences;

f. To carry out or cause to be carried out on-the-Bpptections or to pass
orders for the submission of evidences.
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(2) The Commission may, if it deems appropriatespribe a reasonable time period relating
to make anyone present or submission of any docyrmaper or evidence pursuant to Sub-
section (1).

(3) The Commission may, if it deems that any agtml document relating to its investigation

or inquiry is in possession of anyone or is in acH location, carry out or cause to be

carried out search of such person location wittamyt information and take into or cause to

be taken into possession of such article or doctimrecause to be taken the duplicate or copy
of such document either fully or partially.

(4) Other matters relating to inquiry and invediigmof complaints  and/or  information
received by the Commission may be as prescribed.

17. To Render Support in Functioning of the Commission: (1) It shall be the duty of
the concerned person, institution or agency to $utha documents, papers or evidences as
demanded by the Commission and/or to submit irddiom or statements by being present at
the Commission pursuant to Section 16.

(2) If person, institution or agency having dutyrguant to Sub-section (1) fails to render
support in the functioning of the Commission, th@rnission may impose a fine of up to
fifteen thousand rupees on each instance to surdomeinstitution or the chief of such
institution or agency.

(3) In case a person having duty pursuant to Satiese (1) being an office-bearer or an
employee of any government agency or public cotmmrathe Commission may forward in
writing to the concerned agency to take departnhectson or to take other necessary actions
in accordance with existing laws against such efbiearer or employee on charge of failing
to assume positional responsibilities.

(4) If any one causes hindrances in the functiominthe Commission, the Commission may
impose a fine of up to fifteen thousand rupeesamh énstance to such person.

18. Protection of Witness or Other Persons: (1) If any person, being present before the
Commission for statement or providing informaticequests the Commission of his/her
security, and if, upon inquiry, it is deemed neaegso provide security to such person, the
Commission shall make necessary arrangementsdirenisecurity.

(2) The Commission may, upon necessity, take hélthe Government of Nepal for the
security of any person pursuant to Sub-section (1).

(3) No action shall be taken against any persoly dicause of making statements or
providing information to the Commission.

(4) If anyone being present to the Commission detmdor reimbursement of the actual costs
incurred for traveling to and from the Commissiard &or fooding during the course of
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making statements or providing information to t@®mmission, the Commission may
provide reasonable expenses to such person.

(5) If any one, who provides any information, netir evidence to the Commission, wishes
to keep his/her name confidential, the Commissiail keep his/her name confidential.

19. Public Hearing may be Made: (1) The Commission may, if it deems necessary to
find truth and facts on matters relating to grasgéation of human rights and crime against
humanity, carry out public hearings.

(2) The methods and processes for carrying outiptielaring shall be as determined by the
Commission.

20. Activities of the Commission to be Open and Transparent: (1) The Commission
shall carry out its activities in an open and tgment manner.

(2) Notwithstanding anything contained in Sub-s@ti(il), such activities that are likely to
have adverse impact on dignity or security of aegspn or to jeopardize law and order or to
have adverse impact on the process of inquiry avektigation may be carried out in a secret
manner.

(3) The Commission may, for the information of gehg@ublic, may publicize, from time to
time, details relating to its activities.

21. Independence and Impartiality to be Maintained: (1) The Commission shall
perform its activities in an independent and imparhanner.

(2) The Commission must not function by being béase having affection or malafide
intention to anyone.

(3) The Commission shall, while carrying out itdiaties, abide by the universally accepted
principles of law and justice.

(4) A Member shall not be involved in inquiry, irstgation and other actions relating to such
a person, who is either a relative of such Membeis alirectly related to any transactions
with such Member.

22. Complaint may be De-listed: If any complaint or information is found baseless
during the course of inquiry or investigation oititannot be implemented, the Commission
may de-list such complaint by assigning reason®tbe
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23. Reconciliation may be Made: (1) The Commission may, by making the victim and
the perpetrator present, cause to be made reammrilimutually, if any individual is found
guilty while carrying out inquiry and investigatiém accordance with this Act.

(2) The Commission may, in relation to making remletion pursuant to Sub-section (1),
ask the perpetrator to make an apology with themiby regretting for his/her past misdeeds.

(3) The Commission shall, in relation to makingameciliation pursuant to Sub-section (1),
make reasonable reparations available to the vidtom the perpetrator after having
consultations with him/her in lieu of the loss ataimage caused to the victim.

(4) The Commission shall, in relation to makingamciliation pursuant to Sub-section (1),
carry out or cause to be carried out the followawgivities in order to persuade both the
victim and the perpetrator for reconciliation:

a. To organize various types of workshops, seminarsserablies and
conferences relating to reconciliation;

b. To organize rallies relating to reconciliation ke tnational as well as local
level;

c. To conduct interaction programs through various meeaf communication
relating to reconciliation;

d. To organize reconciliation ceremonies at the confit areas with the
involvement of perpetrator and victim and his/renily-members;

e. To make arrangements of erection of statutes or arialm in memory of
those who were killed during the armed conflicthaibe involvement of the
perpetrator and victim and his/her family-members;

f. To make publication of various articles, essaysgsp arts, etc. relating to
reconciliation;

g. To carry out other appropriate tasks.

(5) In case of victim being killed or being a minor a mentally impaired person, the
Commission may make reconciliation in accordandh whiis Section with family-members
of the victim  and the perpetrator.

24, To Recommend for_Action: (1) The Commission shall make recommendations to
the Government of Nepal for necessary action agaunsh person who is found guilty while
carrying out inquiry and investigation in accordamath this Act.

(2) Notwithstanding anything contained in Sub-s@tiil), no recommendation shall be made
to the Government of Nepal for action on such mattigon which reconciliation between the
victim or his/her family members and the perpetratis been made pursuant to Section 23.
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25. Recommendation may be made for Amnesty: (1) Notwithstanding anything
contained in Section 24, if any person is foundhdawe committed gross violation of human
rights or crime against humanity in course of amdby his/her duties or with the objective of
fulfilling political motives, the Commission may k& recommendation for amnesty to such
person to the Government of Nepal.

(2) Notwithstanding anything contained in Sub-s@tt{l), no recommendation for amnesty
shall be made to a person involved in followingsact

a. Any kind of murder committed after taking under tohor carried out in an
inhumane manner;

b. Inhumane and cruel torture;
c. Rape.

(3) The Commission shall decide whether any acetesred to in Clause (b) of Sub-section
(2) is an inhumane or cruel torture.

(4) Prior to making recommendation by the Commisgiorsuant to Sub-section (1), such
person shall be required to submit an applicationrting for amnesty to the Commission by
regretting for the misdeeds carried out by onedating the armed conflict within a time
period as prescribed by the Commission.

(5) The bases and criteria to be adopted while ngakecommendation pursuant to Sub-
section (1) shall be as prescribed.

(6) The name of such person, who is granted amigstiie Government of Nepal upon the
recommendation of the Commission pursuant to Sabese (1), shall be published in the
Nepal Gazette.

(7) In case a person recommended for amnesty mirsaaSub-section (1) is denied for
amnesty by the Government of Nepal, the Ministrglisact pursuant to Clause (a) of Sub-
section (2) of Section 28 relating to such person.

26. Recommendations for Reparations may be Made: (1) The Commission shall, if it
is found necessary to provide reparations to tleéinvi through inquiry and investigation
carried out in accordance with this Act, make recmndations to the Government of Nepal
therefore.

(2) Notwithstanding anything contained in Sub-g@ti{l), the Commission may, if it deems
appropriate, make recommendations to the GovernofeNepal to provide concessions as
follows, in the form of reparations to the victimibthe condition so desires, any member of
his/her family as follows:

a. Free education and health-care facilities;
b. Skill-oriented training;

c. Loan facilities without or with concessional intsi®
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d. Arrangements of habitation;
e. Employment facilities;
f. Other concessions as deemed appropriate by the dsiom

3) The bases and criteria to be adopted whilergehing reparations pursuant
to Sub-section (1) shall be as prescribed.

(4) The reparations to be received by the victimspant to Sub-section (1) shall
be received by his/her nearest family-member ie cdishe death of the victim.

27. Report to be Submitted: (1) The Commission shall submit its Report, by tiwaring
details on following matters, to the Governmenhepal upon the completion of its tasks:

a. Details relating to the complaints inquired andeistigated and de-listed by
the Commission;

b. Details relating to actual truth and fact found aagesult of inquiry and
investigation;

c. Details relating to reconciliation made betweentimc and perpetrator
pursuant to Section 23;

d. Matters relating to recommendations to the Govemimaf Nepal for
necessary action pursuant to Sections 24, 25 and 26

e. Matter relating to formulation of a new law for timaplementation of the
Report, if any;

f.  Measures to be adopted forthwith and in the lomgly the Government of
Nepal in order to create an environment for red@imn in the society;

g. Inherent social, economic, cultural, political apither causes of the armed
conflict and measures to be adopted by the Statedo-repetition of such
incidents.

h. Other matters deemed appropriate by the Commission.

(2) The Commission shall make the acts of recomaigma pursuant to Sections 24, 25 or 26
through the Report as referred to in Sub-sectipn (1

(3) The Government of Nepal shall present the Repoeived pursuant to Sub-section (1) to
the Legislature-Parliament or the Constituent Addgm
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Chapter-5
Implementation and Monitoring of the Report

28. Responsibility to Implement the Report: (1) The responsibility to implement or
cause to be implemented the recommendations madieinReport submitted by the
Commission pursuant to Section 27 shall lie with Kkinistry.

(2) In order to implement the recommendations madie Report of the Commission, the
Ministry shall carry out the acts as follows:

a) To forward in writing to the Office of the Attornggeneral with the approval of the
Council of Ministers of the Government of Nepal foeedful actions in order to
implement the recommendations as mentioned in@e2d;

b) To forward in writing to the Council of Ministersd the Government of Nepal in
order to implement the recommendations as merdion&ection 25;

c) To do or cause to be done the needful actions &yCibmmission itself or through
other concerned agencies with the approval of tlen€il of Ministers of the
Government of Nepal in order to implement the rem@mdations as mentioned in
Section 26;

d) To do the needful action for the formation of neeeg laws; if it is felt necessary for
the implementation of recommendations made in #@oR;

e) To carry out or cause to be carried out other thetsare deemed appropriate for the
implementation of the Report of the Commission.

(3) The Ministry shall implement the recommendagias mentioned in Clauses (f) and (g) of
Sub-section (1) of Section 27 in an orderly marneassigning priority to them.

29. Reconciliation and Peace Building Fund: (1) There shall be a separate fund named
Reconciliation and Peace Building Fund under theistiy.

(2) The Fund shall consist of following amounts:
a. Amount received from the Government of Nepal,

b. Amount received in the form of grant from foreigavgrnments, native or
international associations, institutions or agesicie

c. Amount received from any other source.

(3) The amount to be received by the Fund shaltidygosited in any commercial bank in
Nepal by opening a separate account.

(4) The operation of the Fund shall be as detertninyethe Ministry.

Amnesty International August 2007 Al Index: ASA 31/006/2007



30 Nepal: Reconciliation does not mean impunity

(5) The Ministry shall keep the descriptions ofdnme and expenditure of the Fund in a
format as determined by existing laws.

(6) The examination of accounts of the Fund shaltibne by the Auditor General.

30. Use of Amount of the Fund: (1) The amount deposited in the Fund shall be @ise
the implementation of recommendations as mentioimedhe Report submitted by the
Commission.

(2) The Ministry may frame and enact necessaryeajuies relating to the use of the amount
deposited in the Fund.

3L Monitoring of the Report submitted by the Commission: (1) The task of
monitoring whether or not the recommendations niadiee Report of the Commission
shall be done by the National Human Rights Comimissi

(2) The National Human Rights Commission may, i§ itound while carrying out monitoring
pursuant to Sub-section (1), that the Ministry faed to implement the recommendations
made in the Report of the Commission, draw thentittie of the Ministry to implement
such recommendations.

Chapter-6
Miscellaneous

32. Sub-committees or Task Forces may be Formed: (1) The Commission may, in
order to function its activities smoothly, form w@ars sub-committees or task forces by
incorporating experts of concerned field, if neeegs

(2) The functions, duties and rights; term of adfithe benefits to be received by the members
of such sub-committees or task forces and othemgements of sub-committees or task
forces formed pursuant to Sub-section (1) shaliddetermined by the Commission.

33. Service of Experts may be Procured: (1) The Commission may, for the
accomplishment of tasks in accordance with this Aobcure services of native or foreign
experts or specialized agencies of concerned fietgcessary.

(2) The appointment; functions, duties and rigktmditions of services and benefits of the
experts or specialized agencies as referred talmssction (1) shall be as determined by the
Commission.
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(3) Notwithstanding anything contained in existlagis, the concerned agency or association
shall provide services as demanded by the Commisgithe Commission deems necessary
to acquire service of such agency or association.

34. No Hindrance may be Occurred: There shall be no hindrance to carry out its
activities by the Commission merely on the grouhdrty post of the Member being vacant.

35. Delegation of Power: The Commission may, as per necessity, delegate sdrits
powers conferred to it by this Act, to the Chaigmer, Member, Secretary or sub- committee
or task force formed pursuant to Section 32.

36. Term of Office: (1) The term of office of the Commission shall dfetwo years
effective from the date of its formation.

(2) Notwithstanding anything contained in Sub-g&t{(l), if the Commission demands for an
extension of its term of office by explaining reador the non-completion of its tasks within
the term of office as mentioned in such Sub-sective Government of Nepal may extend the
term of office of the Commission for up to a perafcone year.

37. Commission may be Dissolved: (1) The Government of Nepal may dissolve the
Commission in cases if the Commission accompligisdasks in accordance with this Act or
its term of office is over or the Commission is bieato accomplish its tasks for any reason.

(2) All the assets, documents and liabilities c¢ thommission shall be transferred to the
Ministry if the Commission is dissolved pursuamSub-section (1).

(3) The employees working with the Commission shallreturned back to their previous
offices and the employees appointed on a contesisshallpso factobe relieved from their
respective posts, if the Commission is dissolvedymnt to Sub-section (1).

38. Oath of Office: The Chairperson and Members shall take the oatbffafe in a
format as prescribed in the Annex with the Chieftide and the Chairperson respectively
prior to the assumption of their duties.

39. Liaison with the Government of Nepal: The Commission shall liaise with the
Government of Nepal through the Ministry.

40. Power to Frame Rules: The Commission may frame necessary Rules for iogrry
out the objectives of this Act.
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Annex Relating to Section 38
Oath of Office

l, ... , hereby swear in the naofiehe God/ solemnly affirm that | will
bear fuII onalty to the Nepall people and existtanstitution and other laws and that | will
faithfully discharge the duties and responsibgitias a Chairperson/ Member of the
Commission without fear or favor, affection orwiH of or unto none and that | will not
disclose any matter, in any condition whether arbbeing in any position, being known in
course of discharging duties except in cases diiradpby the existing laws.

Date: Signature:
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