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FOREWORD BY THE DIRECTOR OF AMNESTY INTERNATIONAL INDIA

The Politics of Reform
Of ‘Rights’ & 'Wrongs' in the Criminal Justice System

A criminal justice system does not function in a vacuum. The system and the actors, be they police,
prosecutors, judges or lawyers, are all embedded in specific social, economic, political and cultural
contexts. Moreover a criminal justice system is 'just' only to the extent that it can protect the human
rights of the most vulnerable or the disadvantaged. In India, like elsewhere, class, caste, gender,
religious, ethnic and sexual identity and other (dis)abilities greatly influence the working of the
criminal justice system.

In this respect, in the introduction to its report on Custodial Crimes, the Law Commission of India
observed:

“Members of the weaker or poorer sections of society are arrested informally and
kept in police custody for days together without any entry of such arrests in the police
records... The relatives or friends of the victim are unable to seek protection of law
on account of their poverty, ignorance and illiteracy... This situation gives rise to a
belief that the laws’ protection is meant for the rich and not for the poor. If the
incidents of custodial crimes are not controlled or eliminated, the Constitution, the
law, and the State would have no meaning to the people which may ultimately lead
to anarchy de-stabilizing the society.” !

Thus it is critical that the purpose, sincerity and significance of any proposed reforms of the criminal
justice system be judged by:

@ The extent to which the process of drawing up the reforms was participatory and inclusive;
2 The extent to which they are intended to enhance the capacity of the system to be more
just, and

3) The extent to which they address social vulnerability and disadvantage and enable the

system to better protect the human rights of those most discriminated against.

The purpose of this foreword is to subject the Malimath Committee report to this test, mainly by
examining its methodology, interrogating its premises and unravelling its exclusions and silences.

Who will decide what to reform?

“The Committee is convinced that a comprehensive review of the IPC is long overdue
and should be undertaken on a priority basis by a high power committee. This is not an
exercise to be carried out only by lawyers and Judges. Public men and women
representing different walks of life and different schools of thoughts, social scientists,
politicians etc should be on such a committee to recommend to the Parliament a better
and progressive penal law for the country.”2 (Report, p.175, 14.6.3)

While the Committee is rightly concerned that a comprehensive review of the Indian Penal Code
(IPC) must be an inclusive and representative process, it seems to ignore the fact that its own
constitution and membership fails these standards.® That this Committee was addressing the entire

! 152nd report of the Law Commission of Indiaon "Custodial Crimes", August 1994
2 The Committee echoes similar sentiments later in the report as well (see pages 186-187).
3 The members of the Committee were:
Chairman - Dr. Justice V.S. Malimath, Formerly Chief Justice of Karnataka and Kerala High Courts;
Chairman, Central Administrative Tribunal; Member National Human Rights Commission.
Members:
S. Vardachary, IAS (Retd.)
Amitabh Gupta, IPS (Retd.) Formerly, Director General of Police, Rajasthan
Prof (Dr.) N.R Madhava Menon, Vice Chancellor West Bengal National University of Juridical Sciences.



criminal justice system (not just the IPC) should have made it more important that is was widely
represenaative. Let alone being that this Committee could not even find place for a single woman
member!

Another aspect in which the question of representation is valid is in authorship of the “research
papers” that the Committee appears to have commissioned from various ‘experts’.5 Six of the
sixteen papers were written by serving or retired Police and other such agency officials. ®
Interestingly these included vital issues that are not normally associated with the police - “Burden of
Proof’, “Sentences and Sentencing”, “Investigation and Prosecution”, and also issues that are
intrinsically political - “Terrorism — Organised Crime - Mafia Transcending State and National
Boundaries — Threat to Internal Security — Challenges to Criminal Justice System".7 The remaining
ten papers are covered by a spattering of legal academics and lawyers and judges. Once again the
Committee fails to live up to its own set standards.

The Methodology of the Malimath Committee

The Committee claims to have consulted broadly in drawing up its report and recommendations.
However, concerns about the limited nature of its consultation process, have been widely
expressed in India. ® The Committee’s report indicates that only a small number of government
officials responded to the Committee’s calls for input and the participation of non-state functionaries
appears to have been extremely limited. ° It is noticeable that there appears to have been little input
from criminal lawyers dealing with cases within the criminal justice system on the ground. Members
of the Committee visited France to examine the criminal justice system there and the Committee
appears to have been given a detailed brief about aspects of the criminal justice systems in the
United States of America (USA) and the United Kingdom (UK).

Unfortunately the report itself does not provide the material on the basis of which the bulk of the
recommendations gpear to have been made. 10 Amnesty International India is concerned that
recommendations appear to have been made without independent analysis of specific areas of the
criminal justice system. For example, Amnesty International India is not aware of any independent
study of the prosecution service on which the Committee’s recommendations about the service are
based. The Committee refers to the “poor performance” and “poor competence” of the current
prosecution service but does not incorporate a thorough analysis of the problems, some of which
have been highlighted by recent events in Gujarat. Its conclusion that appointing a senior police

D.V Subba Rao, Advocate; Chairman, Bar Council of India.

Member Secretary — Durgadas Gupta, Joint Secretary, Ministry of Home Affairs, Government of India.
* This was brought out strongly by Mohini Giri (former chairperson, National Commission of Women) in her brief
presentation at the National Consultation on the recommendations of the Justice Malimath Committee Report,
organised by the International Commission of Jurists, Geneva and Human Rights Law Network, New Delhi in New
Delhi on 9 and 10 August 2003. (Hereinafter-National Consultation).
® For the entire list of research papers, see Appendix 8, page 369, Volume 2 of the Report
6 Authors from the Police included the serving Inspector General of Police, Rajasthan and the serving Director of the
Central Bureau of Investigation. See Appendix 8, page 369, Volume 2 of the Report.
" The research paper on terrorism, security and the criminal justice system iswritten by K.P.S Gill, during whose
term as Director General of Police (DGP), Punjab, the Punjab Police has been accused of arange of human rights
violations. See generally Ram Narayan Kumar et al., Reduced to Ashes: The Insurgency and Human Rightsin
Punjab, Final Report —Volume 1, SAFHR: Kathmandu, 2003.
8 Concerns were expressed at the National Consultation on the Malimath Committee Recommendations organized
by Human Rights Law Network (New Delhi) and the International Commission on Jurists (Geneva) on 9-10 August
2003. The Committee organised four seminars on specific issues and various members attended another eight
seminars organised by different organisations. Thereislittle in the Report however to indicate that the Committee
drew from these limited discussions. Volume |1 of the Report of the Committee also contains a copy of a
guestionnaire sent to 3,164 individuals, along with an analysis of the 264 responses received. It is not clear though
how many of the 264 responses to the questionnaire came from non-governmental individuals or groups. The
Committee does not indicate which groups or members of civil society it made the questionnaire available to— the
extended list provided listslargely government functionaries.
° Although the committee distributed 3,164 questionnaires, the number of responses received was only 284. Out of
28 states, only seven state governments and only nine state police departments submitted responses.
19 volume 1 of the Report reproduces the reports of the various High Courts and State Governments. However
Appendix 8 lists 16 reports that appear to be commissioned by the Committee. However even though it appears that
these reports have been relied upon, they are not included in the Volume. Furthermore it is notable that the Report
only refersto the various High Court and State Government reports in support of certain arguments and appears to
ignore them in others.



official as the head of prosecution services is the answer to the service’s problﬁms is not only of
serious concern (see below, Section V), but the rationale is not clearly explained.

Similarly, the Committee recommends an increase in the number of summary trials and fast track
courts in the country as a means of dealing with the backlog of criminal cases. However, Amnesty
International India is not aware of any independent studies of the operation of fast track courts or
the processes in summary trials, particularly any studies focusing on whether they ensure human
rights standards including those for fair trial.

The Committee appears to have been extremely selective in its reference to studies on the criminal
justice system, which have been numerous. The report indicates that it has referred to a selected
number of reports, which all appear to be those of government-appointed Committees, primarily
looking at issues of national or internal security. Several commentators have pointed to humerous
relevant reports by other bodies that have been inexplicably ignored.

Finally, Amnesty International India notes that the Committee has made several very broad and
vague recommendations — for example recommending a witness protection scheme, tagging of
pregnant women prisoners and the videoing of confessional statements made to police — without
providing any detailed analysis of how such recommendations could be implemented, or in the
latter case, setting out necessary safeguards which should accompany such recommendations.

The ‘truth’ about the Committee’s ‘Reforms’ - Convictions not Justice

According to the Committee "quest for the truth shall be the foundation of the Criminal Justice
System" (Report, p.266, (1)). This laudable philosophical goal is justified by an assertion that "For
the common man truth and justice are synonymous" (Report, p.28).

The truth about the Committee however is that it is more concerned about convictions than about
truth or justice. The Committee proceeds on the assumption that "....the system is in favour of the
accused."” (Report, p.27, 2.15) And it is this assumption that informs the discussions and
recommendations in the report.

“More specifically, the aim (of the criminal justice system) is to reduce the level of
criminality in society by ensuring, maximum detection of reported crimes, conviction
of the accused persons without delay, awarding appropriate punishments to the
convicted to meet the ends of justice and to prevent recidivism.” (Report, p.21, 1.40,
emphasis added)

This is particularly telling since it does not even acknowledge ‘determination of guilt’, let alone
emphasize it as a vital aim of the criminal justice system.

The Committee thus proceeds to recommend a series of measures to enable easier convictions;
reduce the threshold of evidence, effectively remove the right to silence, reverse the burden of
proof, make confessions made to police officers admissible as evidence and increase summary
trials. On the other hand the Committee has little or nothing to say about ensuring greater justice
and so is silent on issues of excessive and wrongful arrest, torture and custodial violence, the large
number of under-trials, impunity, endemic corruption in the criminal justice system, the crisis in legal
aid, protecting the rights of the poor, dalits, minorities and other disadvantaged communities. These
are all issues that Amnesty International and numerous Indian human rights organisations have
raised over a number of years and which unless addressed, will perpetuate some fundamental
shortcomings in the criminal justice system which have so far resulted in a failure to provide proper
justice for all citizens.

Criminal Justice Reforms - For Whom?
The Report concludes the introduction to the Recommendations section with:

™ For example, the Committee states that in Uttar Pradesh and Orissa, where the changes have been made to the
prosecution service along the lines of the Committee’ s recommendation (i.e. a Director General of Police is the head
of the prosecution service), “it has been pointed out that the above modification has yielded good results and have
brought about better coordination between the two weeks”. However, the Committee does not refer to any material
or source for thisinformation.



“The Committee, having given its utmost consideration to the grave problems facing
the country, has made its recommendation in its final report, the salient features of
which are given below.” (p.265)

Though the Committee claims to have applied its mind to the “grave problems facing the country”,
there is little to suggest that it considered the grave problems facing the most vulnerable sections of
Indian society vis-a-vis the criminal justice system. This is clearly reflected in the deafening silence
in the report on the criminalisation of poverty, the crisis in legal aid and the abject failures of the
criminal justice system in protecting the human rights of the poor, dalits, minorities and other
vulnerable sections of society. By ignoring the enormous challenges and sufferings endured by the
most vulnerable in seeking redress from the criminal justice system the Malimath Committee
ignores the problems of not just at least 50 per cent of the 'people’ of India, but also a large majority
of those who enter the criminal justice system.

It is well known that the poor constitute a disproportionately large number of the criminal defendants
going in and out of the criminal justice system.12 A large percentage of the 2.7 lakh prisoners in
India™> belonging to the economically weaker section of society, are by and large illiterate and
unaware of the law or working of the legal system.14

The exclusions of the poor and the vulnerable are not accidental but are informed by certain
assumptions that the Committee seems to make about the social, economic status of the people
entering the criminal justice system.

“The accused now-a-days are more educated and well informed and use sophisticated
weapons and advance techniques to commit offences without leaving any trace of
evidence.” (Report, p.19, 1.33).

"The accused is normally represented by very competent lawyer of his choice."(Report,
p.19, 1.34).

“In practice, the accused on whom the burden is very little hires a very competent lawyer,
while the Prosecution, on whom the burden is heavy to prove the case beyond
reasonable doubt, is very often represented by persons of poor competence.” (Report,
p.125, 8.1).

The Committee makes these statements as if they were axiomatic truths, not in need of any
empirical evidence or basis, none being referred to in the report.15 For instance the Committee
completely ignores the fact that more than 70 per cent of those in jail are undertrials most of whom,
if one goes by the Committee's assumption, should not have been languishing since they have
competent legal defence. *°

A brief illustrative discussion of the crisis in the criminal justice system in the areas of legal aid and
caste and religious discrimination is sufficient to highlight the gravity of this exclusion.

The Criminalisation of Poverty, the Poor and Legal Aid

The criminalisation of poverty coupled with the complete inability of the poor to regotiate the
criminal justice system is a major human rights crisis. For instance, the laws relating to beggary and
vagrancy and the bias against the poor render at least 200 million people across India, a large

12 Report of the Expert Committee on Legal Aid: Processual justice to the People, Government of India, Ministry of
Law, Justice and Company Affairs, 1973, page 70.

13 Prison Statistics India 1999, National Crime Records Bureau (2001), page iii.

14 A study by the NGO ‘Prayas’ in the Mumbai Central Prison and Kalyan District Prison revealed that nearly 75%
of the women wereiilliterate, 65% of the men and 35% of the women were unrepresented in Court due to lack of
legal resources. See Prayas, Survey of the Need for Legal Aid for Women and Male Youth in Mumbai Central
Prison, (undated) (mimeo). See generally Upendra Baxi, Crisis of the Indian Legal System, Vikas Publishing House:
New Delhi (1982) and Kumkum Chadha, The Indian Jail: A Contemporary Document, Vikas Publishing House:
New Delhi (1983).

Bitis very interesting that the Committee makes these statements despite acknowledging in afew other places that
most citizens are not aware of their rights, obligations or how the legal system works (for e.g. Page 124, 7.38.1).

16 Justice A. N Mulla, Report of the All India Committee on Jail Reforms, 1980-83.



number of them being homeless or destitute, vulnerable to threats, harassment and outright
criminalisation.*’

Once the poor enter the criminal justice system the severe crisis in India's legal aid system ensures
that they stay in there despite the right to legal aid enshrined in Article 39A of the Constitution. Even
though the judiciary has read the right to legal aid as forming part of the fundamental right to life
and used Article 39A to define its scope and content,™® the access to quality legal aid has by and
large remained a pipe dream for the poor and marginalised who enter the criminal justice system in
large numbers.

Legal aid is a severely underdeveloped component of the Indian legal system and in dire need of
reform. There is no system of legal counselling in police stations or prisons and the rules do not
give the accused the choice of a lawyer or provide for a change of lawyer if the accused is not
satisfied. *® The fees provided for by most states are extremely low and never attract competent
lawyers to offer their services.?

It also needs to be stressed that legal aid is an issue of extreme importance not just to the poor but
also for other groups who are vulnerable such as undertrials, those in preventive detention, sex
workers and the mentally ill, just to name a few.

Dalits and the Criminal Justice System

There is no substantive discussion anywhere in the Malimath Committee report on the challenges
faced by dalits in ensuring that the criminal justice system works to protect their rights.21 Institutional
prejudices within the police and the judiciary or the problems with the implementation of the
Schedules Castes/Schedules Tribes (Prevention of) Atrocities Act or the working of the Special
Courts and many other issues significant to the protection of dalit human rights are not of the least
significance to the Malimath Committee.

Police inaction and even direct complicity and participation in atrocities against dalits is a major
human rights concern. A large number of cases of torture and custodial violence, rape and sexual
abuse, forced evictions, excessive use of force are reported on a regular basis.?? In its report on
caste violence, Human Rights Watch noted, "Laws designed to ensure that Dalits enjoy equal rights
and protection have seldom been enforced. Instead, police refuse to egister complaints about
violations of the law and rarely prosecute those responsible for abuses that range from murder and
rape to exploitative labour practices and forced displacement from Dalit lands and homes."*®

In the reviewing of India’s tenth to fourteenth periodic reports under the convention, the Committee
on the Elimination of Racial Discrimination (CERD) called on India to ensure effective investigation,

17 See htp://www.actionaidindia.org/indiaf orchange.htm (last accessed on 10 September 2003); See also Sudeshna

Banerjee, Delhi NGOs, Cops Lock Horns over Beggars, November 19, 2002 Indo-Asian News Service
www.eians.com (last accessed on 10 September 2003), and Woes of Roofless, The Hindu, 6 November 2001.
18 M.H. Hoskot v. State of Maharashtra (1978) 3 SCC 544.

191n re: Mohan Unreported judgment dated 27 May 1997 of the Madras High Court in R.T no. 9/96 and Crl. Appeal

Nos. 55-58 and 64/97, two of the accused declared by the committing magistrate to be indigent, repudiated the

lawyers assigned to them at state expense expressing lack of confidencein the lawyers’ ability. Initially they decided

to conduct the trial on their own. Later, at thetrial, they found it difficult to conduct the cross-examination of

prosecution witnesses and hence made arequest for alawyer. Thiswas declined by the High Court stating that since
the two had already exercised their option, thiswas an abuse of process and a delaying tactic. The two accused were

sentenced to death and lost their appeals to the High Court and the Supreme Court.

20 Though fees vary from one High Court to another, they are largely inadequate. E.g. the fee prescribed by the
Calcutta High Court is Rs. 60 per day for a senior lawyer and Rs. 30 per day to the junior for appearing in the
sessions court. For districts outside Calcuttathe feeisreduced to Rs. 40/ Rs. 20. It is aso pertinent that the stated
feesarefor a‘full day’ —where the case is heard for more than 3 hours. Where hearing falls short of 3 hours, half
thefeeispaid.
21 This despite members of the Committee attending a symposium on Criminal Justice Administration and Dalits
organised in Lucknow. This has been included in the list of eight meetings in which the Committee members
“actively participated”. See Page 8 of the Report.

22 See National Campaign on Dalit Human Rights, Dalit Human Rights Violations: Atrocities against Dalitsin India
— National Public hearing, Volume 1, 2000; Dynamic Action Group, From the Dalits of UP to citizens of India: A

Report of the public hearing held in lucknow on October 5 and 6, 2001. See generally www.dalits.org

2 Human Rights Watch, Broken People: Caste Violence Against India’s“ Untouchables’, New Y ork, 1999, page 3.



prosecution and just and adequate reparation in cases of caste discrimination. ** The CERD
Committee specifically called for steps to make it “easier for individuals to seek from the courts just
and adequate reparation or satisfaction for any damage suffered as a result of acts of racial
discrimination, including acts of discrimination based on belonging to caste or a tribe.”®

The extent of the failure of the criminal justice system to combat caste discrimination seems to have
totally escaped the Malimath Committee.

Minorities and the Criminal Justice System

The failure to provide equal protection of the law to and safeguard the rights of minorities has been
a major human rights issue dogging the criminal justice system for decades now. In light of the
Committee’s silence it is appropriate to recall some of India's worst kept secrets?®:

1970-71:

"The working of Special Investigation Squad is a study in communal discrimination.
The officers of the squad set about systematically implicating as many Muslims and
exculpating as many Hindus as possible irrespective of whether they were innocent or
guilty."

[Justice D.P. Madon Commission on the Bhiwandi, Jalgaon and Mahad riots of 1970]

"So far as the minorities are concerned, it is the feeling among them that they are not
getting justice, that they are discriminated against in the matter of appointments in the
Public Services, that they do not get equal protection of the law....It is of the greatest
importance that appropriate steps are taken by the government to remove the cause
for such feelings in minorities. There is so much truth in saying that if you want peace
you must work justice."”

[Justice Joseph Vithyathil Commission on the Tellichery riots, 1971]

And 13 years later:

"The riots occurred broadly on account of the total passivity, callousness and
indifference of the police in the matter of controlling the situation and protecting the
Sikh community..."

[Justice Ranganath Misra Commission on the 1984 Delhi riots]

And 10 years after:

"Police officers and men, particularly at the junior level, appeared to have an in-built
bias against the Muslims which was evident in their treatment of the suspected
Muslims and Muslim victims of riots. The treatment given was harsh and brutal and, on
occasions, bordering on the inhuman.”

[Justice B.N. Srikrishna Commission on the Mumbai riots 1992-93]

In early 2002, while the Committee was contemplating the "grave problems facing the country" and
engaged in drawing up "comprehensive criminal 7justice reforms" more than 2000 people,
predominantly Muslims were massacred in Gujarat2 , thanks in no small measure to a criminal
justice system that seemed more criminal than just. The National Human Rights Commission,
among many others, detailed police inaction and even complicity that enabled the killings, rape,
arson and destruction of Muslim homes and establishments.?® The NHRC not only called for the

24 Consideration of Report by India to the Committee on the Elimination of Racial Discrimination,
g:SERD/C/304/Add.13, September 17, 1996

Ibid.
26 sabrang Communications, Damning Verdict, Sabrang, Mumbai (undated).
27 Human Right Watch, “ We have no orders to save you” : State Participation and Complicity in Communal
Violencein Gujarat, Vol. 14, No. 3 (c), 2002; Concerned Citizens Tribunal — Gujarat 2002, Crime against
Humanity: An Inquiry into the Carnage in Gujarat- Findings and Recommendations, 2002.
28 NHRC, Proceedings of the National Human Rights Commission on the situation in Gujarat 1 March—1 July
2002. For the NHRC' s orders after 1 July 2002 see http://www.nhrc.nic.in/Gujarat.htm (last visited 10 September
2003).




most 'serious’ cases to be investigated and prosecuted by the Central Bureau of Investigation, but
also recently moved the Supreme Court to even try these cases outside of Gujarat.29

Despite the repeated failure of all arms of the criminal justice system in ensuring effective protection,
investigation, prosecution and justice to victims and survivors of communal violence it is regrettable
that the Committee finds no space in its report to discuss these concerns.*

The Committee's silence on the protection of the human rights of the poor, dalits and minorities are
by no means the only ones. A "comprehensive reform" of the criminal justice system was an
opportunity to overhaul the system in a manner that could also address major human rights
concerns of other vulnerable groups. These include decriminalizing consensual same sex relations
while criminalizing child sexual abuse and addressing the serious challenges faced by the mentally
ill, all areas in which the prevailing standards are way behind internationally accepted standards of
protection.**

The preamble of the Constitution enjoins the state to secure social, economic and political justice to
all its citizens. The Directive Principles of State Policy declare that the state should strive for a
social order in which such justice shall inform all the institutions of national life (Art 38 (1)). This is
elaborated by specifically adding that “The State shall secure that the operation of the legal system
promotes justice... to ensure that opportunities for securing justice are not denied to any citizen by
reason of economic or other disabilities” (Article 39A).

While interpreting this provision the Supreme Court has held in the case of Babu v. Raghunathji32
that “social justice would include ‘'legal justice' which means that the system of administration of
justice must provide a cheap, expeditious and effective instrument for realization of justice by all
section of the people irrespective of their social or economic position or their financial resources.”*
Such commitments appear to have been ignored by the Committee.

Criminal Justice Reforms - To what end: Security or Justice?

True to its Home Ministry parentage the Malimath Committee report seems dominated by concerns
of security mather than justice. The Committee's report devotes three pages to the discussion of
Pakistan and its role in promoting “terrorism”. The discussion on Pakistan ranges from the activities
of the ISI, the military, domestic politics, jehad and Bhutto’s politics. Some of the references in this
discussion are worth recalling:

“Pakistan has not given up on Kashmir because its very existence depends on keeping
up a confrontation with India. It has accordingly, continued with the dispute one way or
the other.” (p.218)

Describing Pakistan as an “epicenter of global terrorism” the Report goes on to note:

“They train them as terrorists not only for infiltration into Kashmir and other parts of India
but also for export of terrorism to other parts of the world in the name of ‘jehad’.” (p.219)

The discussion on “terrorism” is almost entirely focussed on Pakistan in general and Islamic
fundamentalism in particular. This part of the Malimath Committee’s report reads like an extract
from an Annual Report of the Home Ministry of the Government of India and less like an extract
from a Committee mandated to go into the question of reforms of the criminal justice system in
India.

29 See http://www.nhrc.nic.in/press Jul_2003.htm#no1 (last visited 10 September 2003).
30 | nstead the Report prefers to project communal violence as a phenomenon that islargely engineered by the S|
(Inter-services Intelligence, Pakistan's premier Intelligence Agency) and pro-Pakistani terrorist outfits (Report, page

31 Even though the Committee had before it areport, “Mentally 111 and the Criminal Justice System” by Dr. Amita
Dhanda, there is no discussion or recommendations on this subject in its report.

32 AIR 1976 SC 1734.

33 Videh Upadhay, More cases, more judges, more courts,
http://www.indiatogether.org/opinions/vupadh/videh1102.htm (last visited on 10 September 2003).

34 Not at all surprising, considering that the Committee was appointed not under the Law and Justice Ministry but
instead under the aegis of the Home Ministry.



Needless to say, the Committee completely fails to reflect on the failure of a plethora of security and
anti-terrorist legislation in dealing with “terrorist” crimes. Further, it also makes no attempt to assess
the large volume of information and research available in India and worldwide indicating systematic
abuses and failures of anti-terrorist and security legislation. ** The Committee also completely
ignores the National Human Rights Commission’s opinions and statements on this matter. >

Instead the Committee reaches the conclusion that the answer is more stringent legislation,
'special' procedures i.e. more powers to the police, lower standards of evidence, reversal of burden
of proof, preventive detention and 'special' courts. The Malimath Report argues for not just more
stringent anti-terrorist legislation but to actually mainstream several draconian provisions of the
Prevention Of Terrorism Act, 2002 in the CrPC.

The Committee seems to reflect little understanding of the nature of “terrorism”. Even while
acknowledging that “terrorism” is “prompted by a wide range of motives” and “prevailing political
ideology,” the Committee then proceeds to club “terrorism” with organised crime ignoring the clear
ideological divisions between the two.

“The Committee has given deep consideration to the growth of organised crime,
terrorism and their invisible corealtionship (sic) with the avowed objective to destroy
secular and democratic fabric of the country. The Committee feels the time has come to
sink political differences for better governance of the country and address the task of
dealing with these measures. In the backdrop of the States’ reluctance to share political
power through legislatures, for enactment of federal law to deal with certain crimes, the
Committee has made recommendations to deal with (a) organised crime (b) enactment
of central law to tackle federal crimes and (c) terrorism.” (p.292, 17, 18 & 19)

The discussions on security conclude with the Committee advocating more law and less politics, i.e.
use the law as a means of rejecting contested meanings and divergent interests -- which are now
interpreted as security threats.

Conclusion

In its acknowledgements, the Committee expresses its gratitude to the Home Ministry’s vision of
“comprehensive reforms of the entire criminal justice system”. The Committee notes that previous
efforts were made “to reform only certain set of laws, or one particular functionary of the system in
piecemeal”’. The Committee bemoans this “compartmental examination” and seems to suggest that
it would undertake a holistic study of the criminal justice system.

Having set for itself such an ambitious agenda, the Committee falls woefully short of offering either
a comprehensive examination or comprehensive reforms. The approach of the Committee and the
premises and assumptions it rests on are not only faulty but also appear exclusionary and biased in
nature. The nature of discussions on the problems facing the criminal justice system and the
direction and content of the reforms recommended and, equally importantly, the silences in the
Report suggest that the Committee is actually attempting to undermine the entire normative
framework of the criminal justice system rather than address the real systemic problems facing the
criminal justice system today.

What the Committee ends up doing is projecting the criminal justice system today as being too 'soft'
and making several prescriptions to render it 'hard'. In doing so the Committee seems to endorse
specific political views rather than advance human rights standards. Amnesty International India
believes that irrespective of the nature of specific recommendations, these grounds alone are
sufficient for the human rights community to reject the Malimath Committee report.

35 Amnesty International, Briefing on POTO, Al Index: ASA 20/049/2001, published in November 2001. See also
Amnesty International India, Special * Security’ Legislation and Human Rights, A Report of Four Regional
Workshops and a National Conference on ‘ Security’ Legislation and Human Rights, published in December 2002;
Amnesty International India, Repression in the Name of Security: A Compilation of Critiques of Anti-terrorist
Legislation inthe US, UK, EU and India, November 2001; SAHRDC, Prevention of Terrorism Ordinance 2001:
Government Decidesto Play Judge and Jury, November 2001; PUDR, Resist POTO, November 2001, PUDR, No
More TADAs Please, July 2000.

36 See NHRC, Opinion on The Prevention of Terrorism Bill, 2000.



INDIA

Report of the Malimath Committee on Reforms of the
Criminal Justice System: Some observations

INTRODUCTION

The Committee on Reforms of the Criminal Justice System was constituted by the Ministry of
Home Affairs, Government of India, on 24 November 2000.

The terms of reference were as follows:

I. To examine the fundamental principles of criminal jurisprudence, including the
congtitutional provisions relating to crimina jurisprudence and see if any
modifications or amendments are required thereto;

ii. To examine in the light of findings on fundamental principles and aspects of criminal
jurisprudence as to whether there is a need to re-write the Code of Criminal Procedure,
the Indian Pena Code and the Indian Evidence Act to bring them in tune with the
demand of the times and in harmony with the aspirations of the people of India;

ii. To make specific recommerdations on simplifying judicial procedures and practices
and making the delivery of justice to the common man closer, faster, uncomplicated
and inexpensive,

V. To suggest ways and means of developing such synergy among the Judiciary, the
Prosecution and the Police as restores the confidence of the common man in the
Criminal Justice System by protecting the innocent and the victim and by punishing
unsparingly the guilty and the criminal;

V. To suggest sound system of managing, on professional lines, the pendency of cases at
investigation and trial stages and making the Police, the Prosecution and the Judiciary
accountable for delays in their respective domains.

Vi. To examine the feasibility of introducing the concept of “Federal Crime” which can
be put on List | of the Seventh Schedule of the Constitution.

The Committee, headed by former Chief Justice of Kerala and Karnataka, and former member of the
National Human Rights Commission (NHRC), Justice V.S. Malimath, submitted its report - including 158
recommendations - to the Ministry of Home Affairs, apparently, on 21 April 2003.%’

Amnesty International is concerned that the Committee’s report has not to date been made
publicly available or widely circulated.*® There has been sporadic media coverage of selected
recommerdations in the report, and on 11 August 2003 it was reported that the government was
introducing a Bill to amend the Code of Criminal Procedure, reflecting afew of the Committee's

37 seeR. Venkataraman, Guilty or Innocent? Let Accused Speak , The Telegraph, 22 April 2003, page 1. The
Malimath Report, however, is dated “March 2003”.

38 A guestion was asked in the Rajya Sabha on 13 August 2003 by Shri K. Chandran Pillai asto whether the report
had been submitted to the Government of India and whether, and where it was available for public reference. See
rajyasabha.nic.in/dailyques/199/ug13082003.pdf (last visited 10 September 2003). Amnesty International is unaware
of the Ministry of Home Affair’s answer to this question.

Further, several of the participants attending a National Consultation on the Malimath Committee Recommendations
[organized by Human Rights Law Network (New Delhi) and the International Commission on Jurists (Geneva) on
9-10 August 2003], including several senior retired judges and lawyers and a former Director of the Central Bureau
of Investigation, had been unable to obtain a copy.




recommendations.3® However, there has been no official government response to the report
indicating the government’ s position. Given the importance of the issue of reform of the criminal
justice system and the impact of any reforms on al members of society, Amnesty International
believes that the discussions should be transparent and broadly consultative.

Thefocus of the Committee sreport

Amnesty International’ s concerns focus on two particular aspects of the Committee' s report.

Firstly, the Committee has failed to take into account international human rights standards which establish
a framework for human rights protection within aimina justice systems throughout the world. It also
disregards those human rights treaties to which Indiais a party and which it is therefore bound to uphold.
Several of the suggestions made in the report, if implemented, would find India in violation of those
standards, including Articles 7 and 14 of the International Covenant on Civil and Politica Rights
(ICCPR). The Universal Declaration of Human Rights (UDHR) enshrines the principles of equality
before the law, presumption of innocence and the right to afair and public hearing by an independent and
impartia tribunal. Moreover, a crimina justice system should ensure a proper balance between the rights
of individual offenders, the rights of victims and the concern of society for public safety and crime
prevention.*® The Committee appears to demonstrate a preoccupation with speedy conviction as a means
of crime control at the expense of due process and recognition of the rights of the accused.

Secondly, it has failed to address a vast range of important concerns about the current functioning of the
criminal justice system. The report fails to address adequately or in some cases at all, issues including: the
problems of access to the criminal pstice system for marginalized communities; lack of access to legal
aid; endemic corruption, discrimination and bias within ingtitutions of the criminal justice system;** non-
implementation of safeguards against police abuses; impunity for human rights violations committed by
state actors, among others. These are al issues which Amnesty International and numerous domestic
human rights organisations have raised over a number of years and which unless addressed, will

perpetuate some fundamental shortcomings in the criminal justice system which have so far resulted in a
failure to provide proper justice for al citizens.

The andysis in the following five sections does not purport to represent a comprehensive study of the
report and recommendations of the Maimath Committee. Each section contains observations on specific
areas of the criminal justice system in which Amnesty International has carried out research and has
raised concerns with government authorities in Indiain the past.

This report was produced in cooperation with staff of Al India* and input from staff of the International
Centre for the Protection of Human Rights (Interights).

39 Reports indicated that the Bill includes provisions permitting plea bargaining, making cruelty under section 498A
IPC a compoundable offence and prosecution for witnesses who commit perjury. (Indian Express, Law will target
hostile witness, offersno relief to Zaheeras 12 August 2003). However, lawyers and human rights activists have
been unabl e to obtain copies of the draft Bill and to Amnesty International’ s knowledge the Bill has not been
formally tabled in Parliament.

40" UN Standard Minimum Rules for Non-Custodial Measures, known as the Tokyo Rules.

1 Thisincludes the failure of legislation specially designed to protect vulnerable communities, such asthe
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, (1989) to protect them in practice.

42 Al'sinternational policies have for some years permitted members to comment on domestic legislation (and
proposals to amend domestic legislation) in their own countries. Assuch, Al Indiais simultaneously publishing its
own report The Malimath Committee on Reforms of Criminal Justice System: Premises, Politics and Implications
for Human Rights. The report comprises an Introductory Critique by Professor Upendra Baxi (Professor of Law,
Warwick University, UK; former Vice Chancellor of Delhi University), acomment on the * Politics of Reform’ by
the Director of Al India (which isreproduced in the Foreword to this report) and a comment on the
recommendations along the lines of this report. The report of Al Indiais available at www.amnesty.org.in or C-161,
4" Floor, Hem Kunt House, Gautam Nagar, New Delhi 110 049, India
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l. The weakening of safeguards for those in detention

Amnesty International is concerned about recommendations of the Committee to incorporate
severa provisions of the Prevention of Terrorism Act (2002) which violate international human
rights standards or which if implemented would lead to a heightened risk of human rights
violations, in the ordinary criminal law in India, thereby making them permanent (POTA will
expire in October 2004). The Committee’ s recommendations if implemented would place India
in breach of its obligations under international human rights law, notably the ICCPR.
Specifically, Amnesty International fears that they would lead to an increased risk of torture or
ill-treatment.

Asasignatory to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment India has committed itself not to do anything which is inconsistent
with its object and purpose.*® The prohibition of torture is absolute and may not be suspended no
matter how heinous the crime for which someone has been arrested. It is a right from which,
under Article 4 of the ICCPR, the Government of Indiais not permitted to derogate, even in
situations of emergency.

The Committee appears to ignore a significant body of evidence which indicates that police
routinely abuse their powers of arrest and detention and that police and other members of

criminal justice ingtitutions, including members of the judiciary, routinely fail to implement
safeguards in law designed to protect the human rights of both victims and the accused. Similarly,
the Committee’ s discussion of powers of arrest appears to ignore the comprehensive review of

the law relating to arrest issued by the Law Commission in recent years which attempted to limit
these powers and increase safeguards against their abuse.** The Law Commission, referring to
the guidelines on arrest and detention laid down by the Supreme Court in DK Basu v Sate of
West Bengal, has recently stated:

“One may ask the question as to in how many cases Police Officers in India are strictly
following the rules laid down by the Supreme Court in D.K. Basu's case? In apending public
interest litigation in the Supreme Court, it was reported by the amicus very recently that,
according to the information received from various Sates, it was clear that D.K Basu
guidelines are not being followed in most of the States.” *°

Not only that, but there is evidence to indicate that judicia officers are failing in their
responsibilities to monitor implementation of these guidelines and issue sanction against officials
violating them. There are similar concerns about non-implementation of provisions designed to
safeguard the rights of detainees contained in POTA referred to below. Despite this, the
Committee fails to address the problem of non-implementation or refer to the importance of
safeguards, while recommending the granting of increased powers to the police. Further
comment on the Committee’ s recommendations relating to policing is provided in Section V of
this report.

1) Increasing periods of police remand

Section 167 of the Code of Criminal Procedure (CrPC) currently providesthat if a person is
arrested and detained in custody and the investigation cannot be completed within a period of

“3 |ndiasigned the Convention in October 1997 but has yet to ratify it.
44 177" report, Law Commission of India, December 2001.
45 180™ report, Law Commission of India, May 2002.



twenty-four hours, the person should be sent to appear before the nearest judicial magistrate who
can remand that person for a period of police custody of not more than 15 days and beyond that
can authorise further detention (not in police custody) for up to sixty or ninety days depending on
the seriousness of the offence. The Committee has recommended that the period of police
remand be extended from 15 to 30 days for grave offences (where punishment is more than five
years), given that “It is not possible to fully investigate serious crimes having interstate
ramifications in this limited period”. The recommendation also allows the transfer of detainees
from judicia custody back into police custody if further investigation is necessary. Amnesty
International is concerned that this extension of the time period from 15 to 30 days leaves
detainees more vulnerable to torture or ill-treatment.

Amnesty International believes that torture and other cruel, inhuman and degrading treatment
continue to be endemic throughout India, denying human dignity to a large number of people.
The organisation continues to receive numerous complaints of torture ard ill- treatment from all
states of Indiawhich indicate that Supreme Court orders, NHRC guidelines and official sanctions
have not deterred officials from inflicting torture on individuals in their custody. Unfortunately
the safeguards of records of detention, access to legal representation and prompt and regular
judicial review of detention are widely abused, either through the use of illegal detention or
through non-implementation. 4°

The Supreme Court has observed that the essence of section 167 liesin “individud liberty” and that the
law “disfavors the detention of any person in the custody of police”.*” While the Supreme Court has
recognized the inherent dangers of detention without charge and even reminded the Government to act
keeping in mind the spirit of section 167,*® the Maimath Committee ignores the problems faced with
police custody and remand and instead recommends that the period be doubled.

6 Amnesty International’ s concerns and consequent recommendations for reform in this area are comprehensively
set out in itsreport, India— Words into action: recommendations for the prevention of torture, January 2001, Al
Index: ASA 20/003/2001.

*" Gauri Shankar v. Sate of Bihar, AIR 1972 SC 711, at 715.

“8 Nimeon Sangma v. Govt. of Meghalaya, 1979 CrLJ 941.



1) Making confessionsadmissible as evidence

The Committee recommends that section 25 of the Indian Evidence Act should be amended on
the lines of Section 32 of POTA to make a confession recorded by a Superintendent of Police (or
officer above him) which is also audio or video-recorded admissible in Indian courts as evidence,
subject to the condition that the accused was informed of his right to consult a lawyer.

Section 25 of the Indian Evidence Act currently provides that no confession made to a police
officer shall be admissible in a court of law. The section is broadly worded and it absolutely
excludes from evidence against the accused, a confession made by him to a police officer under
any circumstances, while in custody or not. The reason for such exclusion is to avoid giving the
police any benefit from resorting to threat and use of violence to extract a confession from the
accused. The Courts too have observed this in a number of judgments. Thus in an early case,
Mahmood, J noted, “ The legidature had in view the malpractice of police officers in extorting
confessions from accused persons in order to gain credit by securing convictions and those

mal practices went to the length of positive torture.”*°

Y ¢, asindicated above, the use of torture remains widespread in India. Statistics published by the NHRC
highlight the problem of torture in custody despite the fact that presently confessions taken in police
custody are not admissible as evidence.

Section 32 of POTA is smilar to the previous section 15 of the Terrorist and Disruptive Activities
(Prevention) Act [TADA] (1985) which lapsed in 1995. In its judgment on the constitutionality of TADA,
Kartar Singh v. State of Punjab in 1994,>° two out of five judges on the bench gave dissenting judgments
in regard to section 15. K Ramaswamy, J. in this dissenting judgment was of the opinion that section 15
was unconstitutional on the grounds that it was violative of Article 14, 21 and 50 of the Constitution of
India. While agreeing that the legidature could certainly enact a different procedure for dealing with
“terrorists’, he clarified that the procedure must still meet the test of Article 21 of the Congtitution. The
Judge noted that even the Superintendent of Police had an inherent interest in solving a crime and was
liable to take all kinds of harsh measures. He observed further that if the police officer were entrusted
with recording a confession, the appearance of objectivity in the discharge of his statutory duty would be
suspect and would not inspire public confidence. Such erosion would be against the rule of law.™

The majority of the judges in the Kartar Singh case, even while upholding the constitutionality of section
15, recognized the danger inherent in this section of TADA. The Court observed:

“Whatever may be said for or against the submission with regard to the admissibility of a
confession before a police officer, we cannot avoid but saying that we... have frequently
dealt with cases of atrocity and brutality practiced by some over zealous police officers
resorting to inhuman, parabolic, archaic, and drastic methods of treating the suspectsin
their anxiety to collect evidence by hook or crook and wrenching a decision in their
favour...”

The NHRC' s opinion on the Prevention of Terrorism Bill, 2000 (which was a precursor to POTA
— and included the same section) commenting on the provision of Section 32 noted:

“ ... thiswould increase the possibility of coercion and torture in securing
confessions and thus be inconsistent with Article 14(3) (g) of the ICCPR which
requires that everyone shall be entitled to the guarantee of not being compelled to
testify against himself or to confess guilt. This provision is consistent with Article

4R v. Babulal, 6 A 509, at 523.
501994 3 SCC 569.
®! Paras 398, 399 of the judgment. 1bid.



20(3) of the Constitution of India... It would also imperil respect for Article 7 of the
ICCPR which categorically asserts ‘ no one shall be subjected to torture or to
inhuman or degrading treatment or punishment.’” 52

Amnesty International’ s concerns about provisions of POTA, including section 32, are set out in
its report, Briefing on the Prevention of Terrorism Ordinance, published in November 2001.%° Its
concerns appear to have been realised in practice. In Gujarat there have been several allegations
made by detainees in court that confessions have been extracted forcibly from them. Thereis no
evidence that any of the “safeguards’ in section 32 were followed in these cases or that the
allegations have been independently investigated as required under Articles 12 and 13 of the UN
Convention against Torture. The UN Special Rapporteur on Torture has recommended that
“where allegations of torture or other forms of ill-treatment are raised by a defendant during trial,
the burden of proof should shift to the prosecution to prove beyond reasonable doubt that the
confession was not obtained by unlawful means, including torture or similar ill- treatment.”>*

Amnesty International is concerned that the Malimath Committee has ignored the fact that there is no
provision for sanctions against police where “safeguards’ are not complied with contained in POTA. This
reflects what appears to be a consistent lack of concern by the Committee about abuses of human rights
within the criminal justice system and impunity for those abuses.

The Supreme Court also laid down in Kartar Sngh certain guidelines to ensure that confessions were in
conformity with fundamental fairness. Some of these guidelines have been incorporated in section 32 of
POTA as “safeguards’ >® There is little reference by the Malimath Committee to these safeguards and
they are not specificaly mentioned in the recommendations section. Instead, there is passing reference to
the requirement that the accused be informed of the right to consult a lawyer (see below) and the
requirement that the confession be audio or videorecorded. With regard to the latter, Amnesty
International is concerned that audio or video recording is not an axswer to torture or ill-treatment,
particularly in the absence of clear guidelines for its use or independent overview mechanisms to ensure
against misuse or manipulation (both of which are absent from the Committee’ s recommendations).

The assistance of a lawyer

Amnesty International has been concerned for many years that despite Supreme Court
jurisprudence requiring the presence of alawyer during interrogation, this has not been included
in legislation or implemented in practice. *° It notes that the Maimath Committee comments that

%2 Para 6.8.2. The NHRC's opinion was issued in July 2000.
%3 Al Index: ASA 20/049/2001.
** Report of the Special Rapporteur’s visit to Brazil, 30 March 2001, UN Doc E/CN.4/2001/66/Add.2, at page 56,
para 169 (i).

> Section 32 of POTA reads asfollows:
“...aconfession made by a person before a police officer not lower in rank than a Superintendent of Police and
recorded by such police officer either in writing or on any mechanical or electronic device like cassettes, tapes or
sound tracks from out of which sound or images can be reproduced, shall be admissiblein thetrial of such person
for an offence under this Act or rules made thereunder.
(2) A police officer shall, before recording any confession made by a person under sub-section (1), explain to such
person in writing that he is not bound to make a confession and that if he does so, it may be used against him:
Provided that where such person prefersto remain silent, the police officer shall not compel or induce him to make
any confession.

(3) The confession shall be recorded in an atmosphere free from threat or inducement and shall be in the same
language in which the person makesiit.

(4) The person from whom a confession has been recorded under sub-section (1), shall be produced before the Court
of aChief Metropolitan Magistrate or the Court of a Chief Judicial Magistrate along with the original statement of
confession, written or recorded on mechanical or electronic device within forty-eight hours.

(5) The Chief Metropolitan Magistrate or the Chief Judicial Magistrate, shal, record the statement, if any, made by the
person so produced and get hissignature or thumb impression and if thereis any complaint of torture, such person shall be
directed to be produced for medical examination before aMedical Officer not lower in rank than an Assistant Civil
Surgeon and thereafter, he shall be shall be sent tojudicial custody.
%6 satpathy v P.L. Dani, AIR 1978 SC 1025.



“The suspect has aright to counsel during interrogation and should be alowed to meet his
counsel, but the counsel need not be present throughout the interrogation.”

Referring to the “safeguard” of the accused being told about his right to consult a lavyer present in
section 32 of POTA, the Law Commission has noted, “Can anybody assure that in India, the Police
invariably would inform a person in detention that he has a right to call a lawyer a the time of his
interrogation? Even if we introduce a rule to that effect and even if the Police record in their diary that
such an opportunity was given, one cannot say how much credence can be given to such a noting in
India’.>” Amnesty Internationd’s research indicates that it is common practice for police to deny
detainees access to lawyers while in police custody, particularly in the case of those detained under
specia legidation, and certainly during interrogation. This was aso underlined by practicing lawyers who
attended the National Consultation on the Malimath Committee Recommendations held in New Delhi in
August 2003. In addition, the legal aid system in India does not offer legal aid at the stage of police
remand, thereby ensuring that consultation with a lawyer for the mgjority of economically disadvantaged
individuals is entirely unrealistic in the Indian context.

The UN Special Rapporteur on Torture has made clear that confessional statements are only
valid if made before a competent judicial officer and in the presence of a person’s lawyer. With
respect to Brazil, he noted, “No statement or confession made by a person deprived of liberty,
other than one made in the presence of ajudge or a lawyer, should have probative value in
court.”>® In the case of Mexico, the Special Rapporteur has observed, “ Statements made by
detainees should not be considered as having probative value unless made before a judge.”*®
Principle 1 of the Basic Principles on the Role of Lawyers states “All persons are entitled to call
upon the assistance of a lawyer of their choice to protect and establish their rights and to defend
themin all stages of criminal proceedings [emphasis added].” The UN Special Rapporteur on
Torture has underlined this and with regard to Kenya noted that, “ Confessions mede to police
without presence of alawyer should not be admissible against the person.”®°

lii) Fingerprints/ Saliva etc

The Committee recommends that the Identification of Prisoners Act 1920 be amended to
authorize taking the accused’ s fingerprints, footprints, photographs, blood sample for DNA,
fingerprinting, hair, saliva or semen aong the lines of section 27 of POTA. Section 27 of POTA
provides that where such samples are refused by the accused, an adverse inference can be made
against the accused. It also provides for such samples to be given by the accused person “through
amedical practitioner or otherwise”. Amnesty International has placed on record its concern that
section 27 should specify that the intervention of a medic