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Fiji: Paradise Lost &,
A Tale of Ongoing Human Rights Violations
April = July 2009

1. INTRODUCTION AND
SUMMARY

“There is no Constitution, the entire
judiciary was sacked, the Fiji Human
Rights Commission has been and
continues to be a strong supporter of
Bainimarama. The military government
has passed a decree which gives them
blanket amnesty to do what they want do
to ‘enforce martial law’. There is nothing
to stop the soldiers from harming or
killing us if we try to protest, march or
speak out.”

- Prominent Fijian Human Rights Defender, 16 April 2009’

This report illustrates Amnesty International’s concerns about widespread human
rights violations which followed then President Ratu Josefa lloilo’s abrogation of the
Fiji Constitution on 10 April 2009. These include violations of the rights to freedom
of assembly, opinion, expression and movement, the right to a fair trial, and
freedom from arbitrary detention.

Amnesty International was present in Fiji during the abrogation of the Constitution

and its aftermath and managed to conduct extensive consultations and interviews
with activists and stakeholders about the human rights situation there. During the
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mission, Amnesty International obtained first hand information about ongoing
human rights violations and the Fijian people’s prevailing fears about the impunity
with which the authorities violate human rights there.

These violations have been facilitated, among other things, by the unilateral and
unconstitutional removal by the President of legal safeguards against human rights
violations, including human rights provisions in the Constitution; provisions on the
independence of the judiciary and of legal professionals in general; and the granting
of wholesale impunity to officials who violate human rights when implementing
Presidential decrees.

In this report, Amnesty International calls on the government of Fiji to put an
immediate halt to all human rights violations by members of the security forces and
government officials, including the arbitrary arrests; intimidation and threats; and
assaults and detention of journalists, government critics and others. The Fijian
government should also immediately repeal the Public Emergency Regulations
(PER) in force since 10 April 2009, whose broad and sweeping provisions have
enabled officials to violate key human rights with impunity. Finally, the government
must ensure that all serious violations of human rights are subject to prompt,
independent, effective and impartial investigations and that suspected perpetrators,
including those suspected of ordering these acts, regardless of rank, are brought to
justice in proceedings which meet international standards of fairness without
recourse to the death penalty.

On 9 April 2009, Fiji’s Court of Appeal ruled that the government of Frank
Bainimarama, Army Commander appointed in the wake of the 2006 coup, was
unconstitutional. Bainimarama had led the coup on 5 December 2006, following a
protracted public stand-off between the Qarase led multi party government and the
Republic of Fiji Military Forces (RFMF). Before the coup Bainimarama had accused
then Prime Minister Laisenia Qarase’s government of corruption and of
institutionalising racism.

In response, President Ratu Josefa lloilo announced in a nationally televised speech
at 11am on 10 April 2009 that he was taking over executive authority of the
government and abrogating the 1997 constitution. He also announced that he was
revoking all judicial appointments, effectively sacking all members of the judiciary.
Furthermore, he stated that a new government was to be sworn in which would work
towards holding democratic elections in 2014.

After his 10 April announcement, the President immediately issued public
emergency regulations effective for the next 30 days. He stated that he had the
backing of Fiji's security forces and had directed Prime Minister Commodore Frank
Bainimarama to take all reasonable steps to ensure that peace and order be
maintained:

Amnesty International September 2009  Index: ASA 18/002/2009
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“...following consultations with the Commander of the Republic of Fiji Military
Force, | have decided that we must once and for all and in a decisive manner, map
out a smooth path to holding parliamentary elections based on the electoral reforms
and other reforms as set out under the Charter.

To facilitate the holding of true democratic and parliamentary elections | hereby
abrogate the 1997 Constitution.

With this abrogation | appoint myself as the Head of State of Fiji under a new legal
order. To effect the abrogation | decree the following:

Abrogation of the 1997 Constitution
Appointment of the Head of State

Continuation of Existing Laws; and

Revocation of Appointment of All Judicial Officers

I shall be making further decrees in the days to come.’”

Since the December 2006 coup d’etat and the appointment of a military-controlled
government, with Bainimarama as both commander of the army and prime minister,
the military had been encroaching on Fiji’s political and administrative system,
including on the independence of judges and lawyers. In the process, they violated
a wide array of human rights. (see Appendices 1 and 2). With the April 2009
abrogation of the constitution and the declaration of emergency, Commodore Frank
Bainimarama and the military council consolidated their virtually absolute power in
Fiji. Parliament had previously effectively been abolished with the deposing of the
Qarase government in December 2006.

The Fiji Constitutional Amendment Act 1997 Revocation Decree®, promulgated on
10 April 2009 states that the president is now empowered to make laws which will
be observed and enforced:

“In exercise of the powers vested in me as President and Commander in Chief of
the Republic of the Fiji Military Forces, | also hereby decree that all Decrees
promulgated under my hand and seal shall be regarded as law and shall be
observed and enforced.™

President lloilo appointed himself as the president of the country under section 2 of
the Executive Authority of Fiji Decree 2009.° Section 5° prevents any court action
that questions the validity of this decree or any other decree that the President
promulgates.

As outlined in section 4 of the Executive Authority of Fiji Decree, the president
granted himself absolute power from the date of the abrogation to the time when a
new constitution is promulgated:

“Until such time as a Parliament is elected in accordance with a Constitution yet to
be adopted, the President of the Republic of the Fiji Islands shall have the
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following powers:

(a) to appoint a Prime Minister by Decree;

(b) to appoint other Ministers on the advice of the Prime Minister;

(c) to make laws for the peace, order and good government of Fiji by Decree acting
in accordance with the advice of the Prime Minister and Cabinet;

(d) to exercise the executive authority of Fiji which is hereby vested in the
President.””

After the abrogation of the constitution, the security forces acted swiftly, stepping
up their presence in and around government offices and other strategic locations.
There was a prevailing sense of panic amongst those in public service, especially
the senior officials. Those whom Amnesty International spoke with from the 10 - 13
April feared for the worse as they began comprehend what the abrogation of the
constitution would mean in reality.

A planned protest on 14 April in Suva, the capital, by the Fiji Law Society resulted
in approximately 10 lawyers turning up at the government buildings where the
courts are located. The police had secured the area and did not allow any lawyer to
enter the buildings, including lawyers in the Legal Aid Commission who had their
offices within the cordoned off area. A senior official of the Legal Aid Commission
whom Amnesty International spoke to was visibly distressed and stated that he
could not believe that they were being locked out of their own offices. Two
prosecutors were in tears as they described the intimidation they and their
colleagues experienced at the hands of the authorities as they were locked out of
their offices.

The Public Emergency Regulations (PER)® as decreed by President lloilo, included
provisions on severe censorship of all Fiji media. Police arrested several journalists,
politicians and activists for breaching the PER during the first few weeks that
emergency regulations were in place. The abrogation of the constitution, the
promulgation of the PER, the dismissal of the judiciary, subsequent political arrests
and intimidation of activists have led to a climate of fear and desperation amongst
human rights defenders, lawyers, the NGO community and society as a whole.

After the judiciary was dismissed in April 2009, there was no recourse for people
whose rights had been violated. The Fiji Human Rights Commission (FHRC) had
come out soon after the President’s action to pronounce that the Fijian
Constitution’s Bill of Rights Chapter continued to exist despite the abrogation of the
Constitution by the President. The Commission was also muted in its criticism of
the abrogation of the constitution, saying that whilst is was unfortunate and
disappointing, it (the FHRC) understood the reasons for Ratu lloilo’s actions.®

In a statement following the abrogation of the Constitution in April, the FHRC
stated that:

“While the commission expressed sadness and disappointment at the President’s
decision to abrogate the Constitution, Dr Shameem said Ratu Josefa’s hand may
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have been forced to take such an action.

“The Commission understands that His Excellency felt that the Court of Appeal
decision in the Qarase case left him, as Head of State and symbol of the unity of
the State, with no option but to abrogate the Constitution,” she said.*°

The Commission had been supportive of the military takeover in December 2006
and had published a report in January 2007 providing justification of the military
putsch. ! In its report The Assumption of Executive Authority on December 5th
2006 by Commodore J.V. Bainimarama, Commander of the Republic of Fiji Military
Forces: Legal, Constitutional and Human Rights Issues, the Commission’s then
Director justified the military takeover and accused the deposed government of
crimes that were tantamount to ‘crimes against humanity’. Human rights defenders
in Fiji have since ridiculed the report and accused the FHRC of being a coup
apologist.'2 Human rights activists whom Amnesty International spoke to in Fiji and
abroad had said that the ‘bizarre actions’ of the Commission in supporting the
military coup d’etat had adversely affected the public’s perception of its credibility,
independence and impartiality.'®

On 20 May 2009, President lloilo promulgated a decree which prevented the Fiji
Human Rights Commission from receiving complaints against, investigating,
questioning or challenging the legality or validity of any Decrees made by the
President.!* Human rights activists in Fiji and overseas heavily criticised this
move.!® Prominent Fiji human rights activist Shamima Ali characterized the action
as farcical stating that the action was:

“... [a] mockery of a national institution on human rights, because the issue that’s
contained in there are in total contradiction to each other. On one hand, it cannot
investigate human rights abuses and the abrogation of the constitution, and on the
other hand three commissioners promote human rights in the country. It really
doesn’t make sense.’™®

1.1 METHODOLOGY

The information in this report is based on a visit carried out by Amnesty
International to Fiji from 4 — 18 April 2009. The initial research aimed at
examining the human rights situation in Fiji since the December 2006 military
coup d’etat and to look at other human rights related developments there. The
dates for the mission were chosen to coincide with the appeal of Laisenia Qarase in
the Fiji Court of Appeal against Prime Minister Commodore Frank Bainimarama,
President lloilo and the interim government. The High Court had ruled in October
2008 that the military coup d’etat in December 2006 and the subsequent
appointments of a caretaker government by President Iloilo were lawful. The appeal
ruling was much anticipated nationally, regionally and internationally, as the
decision of the appellate court would have long lasting ramifications for the country.
The information in this report is also based on an analysis of the recent legal
developments and decrees and on other information gathered since the visit to Fiji.
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During the trip to Fiji, Amnesty International interviewed approximately 80 people
representing community, national, regional and international organizations,
government departments and faith based organizations. There were also a number
of interviews conducted with members of the public who did not represent any
organisation. In many cases, the names and other identifying information about
these individuals have been deleted for security reasons to prevent reprisals.

Amnesty International September 2009  Index: ASA 18/002/2009
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2. BACKGROUND

The Fiji Islands is a group of more than 320 islands in the South Pacific Ocean
with a population of approximately 870,000 people. The two major ethnic groups,
Indigenous Fijians who make up 57% of the population and the Indians who make
up 37% of the population have often been politically polarised due to the history of
colonial leadership in the country. In the last few decades, poor leadership and
deteriorating relationships have been caused in part by conflicts about accessibility
to land; a deep mistrust of political leadership; and the contentious issue of
economic participation of both groups.

The Republic of Fiji Military Forces (RFMF)

The Fijian military forces were established by the colonial government and
participated as a Labour Corps in World War | in Europe and in World War Il in the
Pacific (Solomon Islands and Bougainville). They also helped to quell the
communist insurrection in Malaya from 1952 to 1956. Following this and because
of the reputation of Fijian soldiers in the war in the Solomons and Malaya, they
gained a reputation as being amongst the best jungle fighters in the world. Fijian
participation in UN Peacekeeping began in 1978 when the United Nations Interim
Force in Lebanon (UNIFIL) was established. Their successful participation in
UNIFIL and in the Multinational Observer Force (MFO) in the Sinai Dessert became
a determining factor in the high demand for the Fijian army in other peacekeeping
assignments throughout the world. It was also beneficial to the economy, as it
brought much needed foreign exchange to Fiji, leading to massive recruitment
drives to fill the quota for UN Missions. As a result participation of the Fijian
military in other UN peacekeeping missions have continued today.

Fiji Coups

Fiji's coup culture began in May 1987 when then Lieutenant Colonel Sitiveni
Rabuka overthrew the Indian dominated government of the Labour and National
Federation Party Coalition. The Rabuka coup and subsequent moves by the interim
government set up afterwards saw the rise of ethno-nationalism, culminating in a
constitution which preserved political leadership and other constitutional positions
for indigenous Fijians only. These changes marginalised the Indian community,
descendants of those who had been brought from India by the then British colonial
government to work on sugar plantations sometime after Fiji was ceded to Great
Britain in 1874.

In 1997, through positive dialogue among the political leaders and a closer working
relationship between the government leadership and a group of Fiji Indian
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parliamentarians, constitutional amendments were adopted and a new and more
balanced constitution was passed by parliament which removed many of the
discriminatory provisions in the previous one. In April 1999 the Indian-dominated
Labour Party won the general elections. However, on 19 May 2000, a group of men
led by George Speight entered parliament and held members of the government
hostage. Many parliamentarians were held hostage for more than 56 days before a
deal was struck to have them released. Later, the hostage takers were charged and
convicted of treason-related charges, including a number of people who had taken
oaths after Speight tried to swear in a new government.

In November 2000, a group of men in the counter revolutionary warfare (CRW) unit
(some of whose members had participated in the George Speight-led putsch)
mutinied against the Commander of the Fiji military, Commodore Frank
Bainimarama. Bainimarma was shot at and had to flee for his life. The response of
soldiers loyal to Bainimarama was to seize members of the CRW unit, beating and
torturing a number of them, resulting in the deaths of eight men. Police later
investigated these cases in 2003 to 2006 and were reportedly on the verge of
charging Bainimarama with charges relating to the death of these soldiers,
including treason related charges, as Bainimarama had allegedly threatened to
overthrow the government beginning in December 2003.

On 5 December 2006, following a protracted public stand-off between the Laisenia
Qarase- led multi party government and the military, the Republic of Fiji Military
Forces (RFMF) led by Commodore Frank Bainimarama executed a military coup
d’etat against Qarase’s government. Bainimarama had accused then Prime Minister
Qarase’s government of corruption and of institutionalising racism.

Before it was deposed the Qarase government was about to table in parliament a bill
that guaranteed customary fishing rights for indigenous Fijians. The military and
some business people argued against it, saying that such a law would adversely
affect tourism investments, as the customary owners would demand excessive
payments for use of the foreshore. The government had also tabled the Truth and
Reconciliation Bill that would provide amnesty to those who were involved in the
Speight-led coup, the majority of whom are Indigenous Fijians.

One of the direct consequences of the military takeover in 2006 was extensive
human rights violations by the security forces. Prominent political figures including
critics of the military government were arbitrarily detained and subjected to torture
or other cruel, inhuman or degrading treatment or punishment by members of the
Republic of Fiji Military Force. In February 2007, the military admitted to taking
more than 1,100 people to the military barracks, who were beaten, otherwise
treated inhumanely and forced to do military type drills such as running and being
forced to carry heavy loads.

Amnesty International September 2009  Index: ASA 18/002/2009
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2.1. REACTION TO THE DECISION OF THE COURT OF APPEAL
IN THE QARASE V BAINIMARAMA APPEAL

The abrogation of the 1997 Constitution by President Ratu lloilo followed the
decision of the Fiji Court of Appeal in the Qarase v Banimarama Appeal case'’
which was delivered on the afternoon of Thursday 9 April. In their decision, the
three judges of the Court of Appeal declared as unlawful the acts of Commodore
Frank Bainimarama in assuming executive authority; declaring a state of emergency
on 5 December 2006; dismissing Laisenia Qarase from the office of Prime Minister;
and appointing a caretaker Prime Minister, Jona Senilagakali. The Court also
declared that Frank Bainimarama'’s subsequent appointment as Interim Prime
Minister and the appointment of other members of the interim government by
President lloilo to be unlawful under the 1997 Constitution. They recommended
that the President appoint an independent care-taker prime minister; advised the
dissolution of parliament; and called for new elections.'®

Amnesty International met with several lawyers, human rights activists and business
people in Suva, the capital, on 9 April after the judgment was delivered. They were
very happy with the decision and saw it as a way out of the situation that Fiji found
itself in following the military takeover. There was a real sense of hope and people
were quietly celebrating. People were greeting each other with hugs and kisses and
everyone had a renewed sense of optimism that something positive was going to
come out of this ruling.

That evening, Commodore Frank Bainimarama in a live TV address announced that
he had briefed the President immediately after the Court of Appeal ruling and said
that he respected the decision of the court. He also mentioned that he was
returning to the barracks and would be there until the President made the decision
on how to move the country forward. People whom Amnesty International spoke to
at the time took this as a further cause for celebration.

However, after the constitutional abrogation on 10 April, Amnesty International
observed that there was a prevailing sense of dread about Fiji’'s immediate and long
term future. There was also a great deal of frustration with the growing uncertainty
and the curtailment of personal freedoms, particularly with freedom of speech.

A human rights defender told Amnesty International:
“I'am so frightened of what they will do to any of us if we speak out. This is not the

time to protest as they will surely hurt us. They have no restraint, once they start. |
fear for our staff and their families.”"°

On 11 April 2009 Frank Bainimarama was sworn in as Prime Minister for the
second time since January 2007 by President lloilo under a new legal order and his
cabinet ministers were sworn in a few days later. On being appointed, Bainimarama
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declared that the public emergency would continue and that elections would not be
held before September 2014, according to the President’s directive to his caretaker
government.?®

2.2 THE PUBLIC EMERGENCY REGULATIONS (PER)

The Public Emergency Regulations (PER) were issued and came into force at
midday on 10 April 2009 immediately following the speech by the President. The
Regulations were initially valid for 30 days, but have been extended for further
periods every month since then. On 1 July, the government announced its intention
to extend the PER to December 2009.

The PER grants broad powers to the authorities in the name of “maintaining public
safety”.?! These powers include:

the prohibition of and powers to disperse assemblies (sec. 3)
the closing of roads (sec. 4)

“control of persons”, namely the powers to place them under house arrest and
similar restrictions (sec. 5)

the prohibition, restriction or regulation of movement of persons in and out of
towns, districts, islands etc. (sec. 6)

the imposition of curfews (sec. 7)
the prohibition of the use of loudspeakers (sec. 14)

censorship — restrictions on broadcasting or publication, and to this end, obliging
the media to submit material for approval in advance and ordering publishers or
broadcasters to “cease all activities and operations” (sec. 16)

declaring areas, including premises, as “protected places” into which persons may
enter only by special permission, and from which any person who is there in
contravention of the regulation may be forcibly removed, including by “the taking of
defensive measures which involve or may involve danger to the life of any person
entering or attempting to enter the protected place” — in other words, using lethal
force (sec. 17)

detaining persons, including when police or army personnel are not satisfied “as to
the purpose for which he or she is in the place in which he or she is found” and is
suspected of endangering “public safety or the preservation of the peace, or is
about to commit an offence against these Regulations”. Such detentions may be
extended, by a “magistrate or police officer” for up to seven days (sec. 18)
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the prohibition of “manufacture, sale, use, display or possession of any flag,
banner, badge, emblem, device, picture, photograph, uniform or distinctive dress”
(sec. 19)

the power of “any police officer or member of the Armed Forces” to search any
person, vehicle or building on reasonable suspicions, as well as to use force
including firearms, in effecting arrest. The Regulation adds that “no police officer
nor any member of the Armed Forces nor any person acting in aid of such police
officer or member using such force shall be liable in any criminal or civil
proceedings for having by the use of such force caused harm or death to any
person” (sec. 21)

The Regulation authorizes soldiers “to perform all or any of the duties and functions
of a prisons officer or police officer” (sec. 23). Those charged with committing
offences under the Regulation may be tried in camera. The maximum penalty is two
years' imprisonment and a fine of FJ$ 1,000 ?*(sec. 25).%

The Regulation has enabled the government to violate key human rights, while
ensuring impunity for those committing these violations. These rights are enshrined
in the Universal Declaration on Human Rights (UDHR) and are largely considered
rules of customary international law, (namely international rules derived from
consistent state practice and consistent consideration by states of these rules as
binding on them - opinio juris) which are binding on all states, irrespective of their
ratification of relevant treaties. Among them are:

The right to freedom of opinion and expression (Article 19 of the UDHR)

The right to freedom of peaceful assembly and association (Article 20 of the
UDHR)

The right to liberty, and freedom from arbitrary detention (Article 9 of the UDHR)
The right to freedom of movement (Article 13 of the UDHR)
The right to a fair trial (Articles 10-11 of the UDHR)

The right freedom from interference with one’s privacy (Article 9 of the UDHR -
violated by unwarranted searches provided for the PER)

The right of anyone whose rights have been violated to effective remedy (Article 19
of the UDHR - violated by the total impunity for perpetrators provided for by the
PER)

The fact that soldiers and police acting under the Regulation enjoy total impunity,
including for the use of firearms, raises serious concerns that other rights, including
the right to life (Article 3 of the UDHR) and to freedom from torture and other cruel,
inhuman or degrading treatment or punishment (Article 5 of the UDHR), are also
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seriously jeopardized by the Regulation. At particular risk are real or impugned
government critics.

As will be discussed below, the enforcement of the PER in practice has led to
numerous human rights violations. The authorities have used the PER, under the
guise of maintaining law and order, to deter any public criticism of the government,
including by the short term detention of human rights activists, lawyers, judges, and

journalists. This series of arrests and detentions has had the effect of intimidating
members of civil society, engendering a climate of fear among them.

2.3. RIGHTS UNDER THE 1997 CONSTITUTION

The abrogation of the 1997 constitution meant that there were no guarantees that
the human rights enshrined therein would still be protected. The Bill of Rights
chapter of the 1997 Constitution had provided for the protection of a number of
human rights. These include:

the right to life (Article 22)

protection of personal liberty (Article 23)

freedom from slave labour or servitude (Article 24)

freedom from cruel or degrading treatment (Article 25)

freedom from unreasonable searches and seizure (Article 26)

fair trial rights (Articles 27-29)

freedom of expression (Article 30)

freedom of assembly (Article 31)

freedom of movement (Article 34)

freedom of religion or belief (Article 35)

the right to equality before the law (Article 38)%*
Not all human rights are protected in the Constitution, nor are all its human rights
provisions fully in accord with international law and standards. Nevertheless
Amnesty International is seriously concerned that the abrogation of the Constitution
removes crucial safeguards against human rights violations at a time when other

safeguards, including an independent judiciary, have also been removed.
Article 187(3) of the Fiji Constitution had provided for the circumstances in which
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emergency regulations could be implemented, which would then allow for the
limitations of a number of rights. Certain conditions provided for under section 187
were never met because there was no parliament to ratify the decision of the
President nor was there any known formal advice from cabinet to the president to
impose martial law. At any rate, the President chose to ignore Section 187(3), the
Bill of Rights and the Constitution as a whole in promulgating the Public Emergency
Regulations, and instead abrogated the Constitution.

The Fiji courts had consistently ruled that section 43(2) of the Constitution allowed
for the application of the International Covenant on Civil and Political Rights
(ICCPR) and other international human rights treaties in the interpretation of the
Bill of Rights chapter, even though Fiji is not a state party to these treaties. %
Section 43(2) states:

“In interpreting the provisions of this Chapter, the courts must promote the values
that underlie a democratic society based on freedom and equality and must, if
relevant, have regard to public international law applicable to the protection of the
rights set out in this Chapter. %

The abrogation of the Constitution and the dismissal of judges has therefore in
effect removed legal protection against human rights violations, whether directly
under the Constitution or indirectly through the application of international law in
the courts’ interpretation of the Constitution.
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3. HUMAN RIGHTS
VIOLATIONS IN THE WAKE
OF THE CONSTITUTION’S
ABROGATION

3.1 VIOLATIONS OF FREEDOM OF EXPRESSION

Media censorship began immediately after the abrogation of the Constitution as
police and government officials entered newsrooms in media outlets to begin

scrutinizing and censoring the press. Journalists who failed to adhere to the PER
were detained, threatened and intimidated by government and security officials.

The PER gave unprecedented powers to the Permanent Secretary for Information,
Lieutenant Colonel Neumi Leweni, to revoke the licence of any media outlet that
prints, publishes or broadcasts anything that portrays the governme