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KENYA

Rape — the invisible crime

“Violence is encouraged domestically by women due to inferiority complexes
over their husbands. I’ ve personally been starved emotionally
and feel that you women cause domestic violence.”

“For women not to grow horns they must be beaten.”

“Violence is not only physical but psychological and mental. Violence
against women can be stopped by tolerance and talking to each other and
change [in] our cultures which condone physical violence.

Let the public be informed that it isa crime.” *

1. INTRODUCTION

Violence against women iswidespread in Kenya. Every day, women are physically and sexually
abused. Rape occurs in dl socia and ethnic groups. It is a crime that shocks and traumatizes
the victim, and undermines the status of women in society. Yet it islargely suffered in silence.

Victims of rape often face insurmountable obstacles in trying to bring the perpetrators
to justice. Many women who have suffered rape or other forms of abuse are too intimidated by
cultural attitudes and state inaction to seek redress. To do so can lead to hodlility from family,
the community and the police, with little hope of success. Those who do seek justice are
confronted by a system that ignores, denies and even condones violence againg women, and
protects perpetrators, whether they are state officias or private individuas.

The Attorney General of Kenya acknowledged in 1999 that,

“[v]iolence against women pervadesall socia and ethnic groups. It isasocieta
crigs that requires concerted action to stem its scourge... Culture does

1 Views collected on National AIDS Day, 1 December 1999, in order to show peopl€e’s attitudes towards
violenceagainst women, by the Coalition on Violence Against Women (COV AW), aK enyan membership-
based network of individual sand organi zationswho are committed to eradi cating viol ence against women,

COVAW, December 1999.
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2 Kenya: Rape — the invisible crime

influence the relationship between the various groups in society and...some
cultural practices, beiefs and traditions have had the tendency to relegate
womento asecond class status in society thereby not only violating their rights
as human beings[but] leading to discrimination against women. Some...customs
and cultural practices have found their way not only into law but...[are used)]
asjudtification for violence against women.”2

Y et, despite its moral and legal obligations, the government has not reformed Kenya's
laws to make all acts of violence against women crimina offences, nor has it addressed the
discriminatory practices of the police force, prisons services and court system.

Police statistics over the years have shown an increasein the number of reported rapes,
515 in 1990 and 1,675in 2000.° These figures are likely to reflect an under-reporting of rape and
not its actual incidence. Loca women's groups believe that the true figures are much higher.

This report is the third in a series focusing on torture and impunity in Kenya within
Amnesty International’s Campaign against Torture.* It is based on research undertaken by
Amnesty Internationa over the years, including amission in Kenyain August 2001. It is being
publishedon 8 March 2002 to mark International Women's Day. While women' s achievements
are being celebrated dl over the world on that day, Amnesty International seeks to ensure that
those women who continue to be raped and beaten and denied their basic rights — whether by
state officials or family members — are not forgotten.

This report sets out to answer some of the questions put to Amnesty Internationa by
women victims of violence. It looks at violence against women, particularly sexud violence, and
focuses on rape committed by both security officials and private individuas. It examines why
women subjected to violence are not adequately protected by the law and why those who
commit violence against women continue to operate with impunity.

Kenya has agreed to be bound by international human rights standards such as the
United Nations (UN) Convention on the Elimination of All Forms of Discrimination against

2 Statement by the Hon. S Amos Wako, the Attorney General, during the 16 Days of Activism Against
Violence Against Women, 10 December 1999.

3 Statistics given by the Kenya Police Headquarters, Nairobi. The Kenya Anti-Rape Organisation also
stated that reported rapes range from between 900 and 1,500 a year.

4 See also Kenya: Prisons: Deaths due to torture and cruel, inhuman and degrading conditions,

December 2000 (Al Index: AFR 32/010/2001); Kenya: Ending the cycle of impunity, June 2001 (Al Index
AFR 32/011/2001).
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Women(CEDAW). Thisreport containsrecommendationsto the K enyan government for action
to ensure that women and men enjoy the right to equa protection under the law, including the
right to physicd integrity.

2. VIOLENCE AGAINST WOMEN —-THE LEGAL FRAMEWORK

Violence against women is prohibited in internationa human rights instruments and within
Kenya’'sown Constitution and national legidation. The government of President Daniel arap Moi
has consstently stated its intention to promote gender equality through national legidation.
However, the Kenyan government has failed both to implement congtitutional provisions and
domesticate international or regional human rights treaties that promote and protect women's
rights. Kenyan lawsremain in force which discriminate against women, and the government has
appeared reluctant to support legidation before Parliament which would address issues of
concern to human rights and women’s organizations in Kenya.

2.1 International law

The international human rights standards which prohibit violence againg women include several
treaties which Kenya has ratified - including the African Charter on Human and Peoples
Rights, the International Covenant on Civil and Political Rights, the Convention Against Torture
and Other Cruel Inhuman or Degrading Treatment or Punishment, the Convention on the
Elimination of All Forms of Discrimination against Women, and Convention on the Rights of the
Child - and under which it therefore has legal obligations.

International standards recognize that the denial of equal rights to women reinforces
violence againgt them in detention and at home. Although the issue of gender-based violence
is not explicitly addressed in the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) — ratified by the Kenyan government in 1984 — it is fundamental to
its most basic provisions. The Committee charged with the responsibility of overseeing the
implementation of the CEDAW by states parties affirmed, in its General Recommendation 19,
that violence against a woman congtitutes a violation of her internationally recognized human
rights.® This had been articulated in the Platform for Action of the Fourth World Conference on
Women in Beijing, 1995, which stated that

5 Genera Recommendation 19, adopted in 1992, deal sentirely with violence against women, and explicitly
states that gender-based violence is aform of discrimination which seriously inhibits a woman’ s ability
to enjoy rightsand freedomson abasi s of equality with men and asksthat state partieshaveregard to this
when reviewing their laws and policies.

Amnesty International 8 March 2002 3 Al Index: AFR 32/001/2002
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“violence against womenboth violates and impairs or nullifiesthe enjoyment by
women of their human rights and fundamenta freedoms. The long standing
failureto protect and promote those rights and freedomsin the case of violence
against women is a matter of concern to al States and should be addressed.”®

In Genera Recommendation 19, the CEDAW Committee stated that

“the definition of discrimination includes gender-based violence, that is, violence
that is directed at a woman because she is a woman or that affects women
disproportionately. It includes acts that inflict physical, mental or sexua harm
or suffering, threats of such acts, coercion and other deprivations of liberty.”

The Committee goes on to say that “gender-based violence may breach specific
provisons of the Convention, regardiess of whether those provisions expressly mention
violence.” In the same Genera Recommendation, in paragraph 24 (t), the Committee called on
states parties to take all measures necessary to prevent gender-based violence. Such measures
would include not only legal measures such as penal sanctions, civil remedies and avenues for
compensation, but aso preventive measures such as public information and education
programmes, and protective measures, including support services for victims of violence.

The Optional Protocol to the CEDAW offers women direct means to seek redress at
the internationd level for violations of their rights under the CEDAW: it opens the door to the
UN Committee that monitors implementation of the CEDAW, enabling it to be applied directly
to actud stuations that women in al parts of theworld facein their daily livesand ensuring that
it does not remain a distant and abstract set of rules and principles for them.”

International standards aso recognize that the continuing discrimination that women
encounter in their communities, often ssemming from poor socio-economic conditions, makes
women vulnerable to acts of violence. The UN Economic and Social Council recognized that
sexual violence is “pervasive and cuts across lines of income, class and culture... [V]iolence

6 UN Doc A/CONF.177/20, para112.

7 See Amnesty International’s report, Claiming women’s rights: the Optional Protocol to the UN
Women’ s Convention (Al Index: IOR 51/001/2001).
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againgt women derives from their unequd statusin society.”® Article 3 of the African Charter
on Human and Peoples’ Rights, to which Kenyais a party, provides that “each person is equal
before the law and must be protected equally by the law.” Article 5 guarantees to every
individud “the right to the respect of the dignity inherent in ahuman being” and prohibitstorture,
cruel, inhuman or degrading punishment or treatment.

There is no internationa legal definition of rape which has been universally accepted.
The International Crimina Tribunal for Rwanda, in a 1996 judgement, noted the lack of an
internationa legal definition and went on to define rape as. “a physica invasion of a sexua
nature, committed on a person under circumstanceswhich are coercive. Sexual violence which
includes rape, is considered to be any act of a sexua nature which is committed on a person
under circumstances which are coercive.”® The finalized draft text of the Elements of Crimes
for the Statute of the International Criminal Court offers the following definition of rape:

1. The perpetrator invaded the body of a person by conduct resulting in
penetration, however dight, of any part of the body of the victim or of the
perpetrator with a sexual organ, or of the anal or genital opening of the victim
with any object or any other part of the body.

2. The invasion was committed by force, or by threat of force or coercion, such
as that caused by fear of violence, duress, detention, psychological oppression
or abuse of power, against such person or another person, or by taking
advantage of a coercive environment, or the invasion was committed against
a person incapable of giving genuine consent.

Rape is a crime of violence, aggresson and domination, which affects women
disproportionately. Rape is torture when the state has failed in its responsibilities to protect,
investigate and provide redress to women victims. Acts of violence constitute torture for which
the state is accountable when they are of the nature and severity envisaged by the concept of
tortureininternational standardsand the state hasfailed to fulfil itsobligation to provide effective
protection. For example when it is committed by prison, security or military officials, or by
private individuals in circumstances where the state has systematically failed to provide
protection or redress to the victims. The UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment definestorture in article 1 as.

8 Economic and Social Council Resolution 1990/15, Recommendations and conclusions arising from the
first review and appraisal of the implementation of the Nairobi Forward-looking Strategies for the
Advancement of Women to the Y ear 2000, para 23.

9 1996 Akayesu judgement, Case No. ICTR-96-4-T.
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“any act by which severe pain or suffering, whether physica or menta, isintentionaly
inflicted on a person, for such purposes as obtaining... information, or a confession,
punishing him for an act he or athird person has committed, or intimidating or coercing
him or athird person, or for any reason based on discrimination of any kind, when such
pan or suffering is inflicted by or a the ingtigation of or with the consent or
acquiescence of a public official...”

Rape causes severe physical or mental suffering, is a deliberate act by the perpetrator and is
carried out with the intention to intimidate, degrade or humiliate the victim.

The UN Specia Rapporteur on violence against women, in her 1996 report, argued that,
“depending on its severity and the circumstances giving rise to State responsibility, domestic
violence can congtitute torture or cruel, inhuman and degrading treatment or punishment under
the International Covenant on Civil and Politica Rights and the Convention against Torture and
Other Crud, Inhuman or Degrading Treatment or Punishment. This view challenges the
assumption that intimate violence is a less severe or terrible form of violence than that
perpetrated directly by the State.”*® The report stated further, in paragraph 44, that domestic
violence may congtitute torture as it “involves some form of physica and/or psychologica
auffering, including death in some cases.” It defined violence in the family as “violence
perpetrated in the domestic sphere which targets women because of their role within that sphere
or as violence which is intended to impact, directly and negatively, on women within the
domestic sphere.”* In her 1999 report the Special Rapporteur stated that “violence within the
family comprises, inter alia, woman-battering, marital rape...[and] traditional violent practices
against women including forced marriage...” 2

2.2 National law

Section 74(1) of the Kenyan Congtitution prohibits torture, inhuman or degrading treatment.
Discrimination on grounds of gender was incorporated into the Constitution through a
constitutional amendment in 1997. Under amendments in November 1997 to the Police Act,
Section 14A(2) and (3) declares torture, cruel, inhuman or degrading treatment committed by
apolice officer to be a crimind offence.

10 UN Doc E/CN.4/1996/53, para42.
1 Ibid, para 28.
12 UN Doc E/ CN.4/1999/68 para 17.
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Under Kenyan law, rapeis classified under “ Offences against Morality”, Chapter XV
of the Pena Code. Kenyan law identifies three types of rape — rape, defilement and incest —
which are classified according to the age of the victim and the relationship of the perpetrator to
the victim. Each type of rape is seen as a separate crimina offence incurring different
maximum sentences. Under Section 139 of the Penal Code,

“Any person who has unlawful knowledge of a woman or a girl, without her
consent, or with her consent if the consent is obtained by force or by means of
threats or intimidation of any kind, or by fear of bodily harm, or by means of
false representations as to the nature of the act, or, in the case of a married
woman, by personating her husband, is guilty of the felony termed rape.”

Sections 140 and 141 provide amaximum sentence of lifeimprisonment with hard |abour
and corporal punishment for those convicted of rape. No minimum sentence is specified.
Amnesty International regards hard labour and corpora punishment as cruel, inhuman and
degrading treatment. Local human rights organizations have expressed concern that sentences
vary wildly and are frequently too lenient. The Kenyan branch of the International Federation
of Women Lawyers (FIDA (K)), which works to improve the lega status of Kenyan women
through legal aid, education, training and advocacy, has stated,

“[R]ape is universaly accepted as one of the worst forms of violence against
women... [L]aws provide a maximum of alife sentence with hard labour and
corpora punishment for rapists. Y et we hardly ever see rapists sentenced for
longer than five years. Because our laws do not provide a minimum sentence,
magistrates are not bound to sentence convicted rapists to life imprisonment.

13 Defilement is defined in the Penal Code under Section 145 as,
“(1) Any person who unlawfully and carnally knows any girl under the age of fourteen yearsis
guilty of afelony andisliabletoimprisonment with hard labour for fourteen yearstogether with
corporal punishment.
(2) Any person who attempts to have unlawful carnal knowledge of a girl under the age of
fourteen yearsis guilty of afelony and isliable to imprisonment with hard labour for fiveyears,
with or without corporal punishment.”

Incest is defined under Section 166 as,
(1) Any male person who has carnal knowledge of a female personwhoisto hisknowledgehis

granddaughter, daughter, sister or mother is guilty of afelony and isliable to imprisonment for

fiveyears:
Provided that, if itisalleged in the information or charge and proved that the female person is

under the age of thirteen years, the offender shall be liable to imprisonment for life.
(2) It isimmaterial that the carnal knowledge was had with the consent of the female person.

Amnesty International 8 March 2002 7 Al Index: AFR 32/001/2002
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They can sentence rapists to any amount of time below life. Severd
organisations have therefore called for a minimum sentence.”*

The Penal Code does not recognize marital rape as a criminal offence because of the
presumption, especialy in customary law, that consent to sexua intercourse is given by the act
of marriage. Nolega challengeto this presumption has been made through the courtsin Kenya.
The lesser charge of assault is more commonly used in marital rape cases, carrying with it a
lower maximum sentence. FIDA (K) reported one case in which a man was convicted of
assault causing actual bodily harm to hiswife and fined 10,000 shillings (US$12), or four months
imprisonment in default, having spent a year in prison on remand. Evidence was introduced in
court that he had pushed the broken legs of astoal into her vagina. FIDA (K) later reported that
he had again been charged with assault after allegations that he had beaten his wife again and
threatened to kill her in reprisal for his imprisonment.

Kenya has not incorporated into domestic law any of theinternational or regional human
rights instruments that it has ratified. The government has consistently stated its intention to
promote gender equality through legidation, but hasfailed to implement congtitutional provisons
and domesticate international or regional human rights treaties that promote and protect
women’s rights. In 1999 the Attorney General promised to establish a National Gender and
Development Council, which would work with the Attorney Generd’s office and the Kenya
Law Reform Commission to ensure “the amendment and devel opment of laws and regulations
necessary to remove the sources of gender inequdity. The Council will not only initiate laws but
will alsoinitiate policesand programmeswhich will lead to gender equality.” To datethis Council
has not been established, and one Kenyan human rights organization described the statement as
“smply rhetoric”.

Although proposed new laws should address some concerns about women's human
rights, they have been delayed in their progress through Parliament by lack of government
support. The Crimind Law (Amendment) Bill, published in April 2000, “seeks to amend the
penal lawsto facilitate expeditious disposal of cases, discourage torture and harmonize penalties
relating to sexual offences’, including the offencesof rape, defilement and incest.”® The Bill ams
to ensure that there is an dement of privacy and confidentidity for a victim giving testimony.
The proceedingsfor trials of certain sexua offences, such as defilement and rape, would be held
in camera to protect the identity and safeguard the privacy of the victims. While measures to

14 Interview in East African Standard, 18 February, 2001.
15 |f the Bill is enacted the following statutes would be amended: the Penal Code (CAP 63), the Criminal
Procedure Code (CAP 75), the Evidence Act (CAP 80) and the Prevention of Corruption Act (CAP 65).
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protect victims are in principle welcome they must not compromise the rights of the accused nor
the conduct of afair tria.®

The Equdity Bill, published in 2000, isamed at diminating al forms of discrimination
and promotes equality of access and opportunity for al persons.*” The Affirmative Action Bill,
publishedin October 2000, aimsto improve and increase representation for marginalized groups
in society, particularly women.

The Domestic Violence (Family Protection) Bill of 2001 seeks to alow courts to
intervene in cases of domestic violence and “to provide for the grant, enforcement and variation
of court orders for protection from such violence.”*® The Bill would for the first time recognize
sexual and psychologica aswell as physical violence. Y et, while it categorizes rape as aform
of violence, the Bill fails to make specific reference to marital rape.

The Domestic Violence Bill hasyet to be debated in Parliament and local rights activists
fear that the debate will not take place soon. A Marriage and Divorce Bill, to regulate marriage
and divorce, has been shelved twice, the last time in 1979. The delay suggests alack of will on
the part of the government to ensure that legidation that would give women an equal basisin
society is passed immediately by Parliament. Thefamily isviewed by many asaprivate domain
in whichthe authorities should not interfere. A human rights lawyer told Amnesty International,
“Kenyais a patriarcha society, where Parliament is male-dominated and these are issues that
are deemed to be afamily matter.”*

16 Article 68(1) of the Rome Statute of the International Criminal Court states: “The Court shall take
appropriate measures to protect the safety, physical and psychological well-being, dignity and privacy
of victims and witnesses... These measures shall not be prejudicial to or inconsistent with the rights of
the accused and afair and impartial trial.”

7 The Bill will establish an 11-member Equality Board, which will develop guidelinesaimed at eliminating
al forms of discrimination, and a five-member Equality Tribunal which will address and recommend
remedies for cases of discrimination.

18 The Domestic Violence (Family Protection) Bill, 2001, No. 20.

¥ Interview by Amnesty International in Kenya, 29 August 2001.
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3. THE STATE AND THE PRINCIPLE OF ‘DUE DILIGENCFE’

Articulated through many international instruments and reports, states now recognize that they
have a responsibility towards their citizens, including women, not only to protect them from
abuses committed by state officials but aso those committed by private individuals.

States can be held responsible, in the implementation of their effortsto protect their citizensand
to bring perpetrators of abusesto justice, if they do not exercise “due diligence’.

The Specia Rapporteur on violence against women in 1996 commented that
governments should “ensure that there exists no impunity for the perpetrators of such
violence,” ® further adding that “a State can be held complicit where it fails systematicaly to
provide protection from private actors who deprive any person of his’her human rights.”#

The principle of due diligence was re-affirmed by the CEDAW Committee in General
Recommendation 19, which emphasized that,

“under general internationa law and specific human rights covenants, states
may also be responsible for private actsif they fail to act with due diligenceto
prevent violations of rights or to investigate and punish acts of violence, and for
providing compensation.”

Paragraph 9 further states that it is also the responsibility of States parties under the
Convention to eliminate gender-based discrimination by any person, organization or enterprise.
State responsibility may therefore be invoked not only when a government officid is involved
in an act of gender-based violence, but also when the state fails to act with due diligence to
prevent violations of rights committed by private persons or to investigate and punish such acts
of violence, or to provide compensation. In accordance with Article 4 of the Declaration on the
Elimination of Violence against Women, states must “exercise due diligence to prevent,
investigate and, in accordance with nationd legidation, punish acts of violence against women,
whether those acts are perpetrated by the State or by private persons.”

2 UN Doc. E/CN.4/1996/53, para 29.

2 UN Doc. E/CN.4/1996/53, para 32.
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Both the Beijing Platform of Action in paragraphs 124-30% and the Declaration on the
Elimination of Violence Aganst Women in Article 4 include judicid, legidative and
administrative steps that states are obligated to take in order to eliminate violence against
women. The UN Commission on the Status of Women, established to promote implementation
of the principle that men and women shall have equal rights, in its 39" session stated that
“women victims of violence should be given comprehensive assistance, with legal measures,
national machinery, preventive policies and ingtitutional forms of assistance.”* The Commission
on the Status of Women further states that, by failing to provide for women “access to legal
information, aid or protection; ...lawsthat effectively prohibit violence against women; ...reform
[of] existing laws; ...and other means to address the causes and consequences of violence”,
governments exacerbate factors that contribute towards violence against women.?* The lack of
enforcement by states of their moral and lega responsibilities in the promotion and protection
of women'’s rights continues to contribute to the commonly-held perception that domestic
violence is acceptable in some communities.

Amnesty Internationd’s view, as expressed in a recent report on torture and ill-
treatment of women, is that “due diligence includes taking effective steps to prevent abuses, to
investigate them when they occur, to prosecute the alleged perpetrator and bring them to justice
in fair proceedings, and to ensure adequate reparation, including compensation and redress. It
also means ensuring that justice is dispensed without discrimination of any kind.”? The report
expressed the organization's concern that “[M]any women victims of violence find access to
legal redress and reparations difficult, if not impossible. Impunity and indifference habitualy
surround many acts of violence against women.”

Amnesty International believes that acts of violence against women constitute torture
“for which the state is accountable when they are of the nature and severity envisaged by the
concept of torture in international standards and the state has failed to fulfil its obligation to

2 UN Doc. A/ICONF.177/20. Kenya has incorporated some elements of the Platform for Action into its
Eighth National Development Plan, and its draft policy paper on gender and devel opment articul atesthe
need to achieve gender equity in development.

Z UN Doc. E/CN.6/1995/3/Add.4, para 1.
% |bid, para118.

25 See Broken bodies, shattered minds, Amnesty International 2001 (Al Index: ACT 40/001/2001).

Amnesty International 8 March 2002 11 Al Index: AFR 32/001/2002



12 Kenya: Rape — the invisible crime

provide effective protection.”? The organization considers that, unless the state actively and
generaly seeksto prevent rape and violence against women and to bring perpetratorsto justice,
suchtorturewill persist and perpetrators of these crimeswill continueto act with impunity. Thus,
the Kenyan government is obliged to ensure that it provides for adequate prevention,
investigation and prosecution of acts of sexual violence and redressto their victims.

4. DISCRIMINATION AGAINST WOMEN IN KENYA

The status and role of women in Kenyaiis that of second class citizens. Discrimination against
women is widespread.

Article 1 of the CEDAW defines “discrimination against women” as “any distinction,
exclusion or restriction made on the basis of sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or exercise by women irrespective of their marital status,
on a basis of equality of men and women, of human rights and fundamental freedoms in the
politica, economic, socid, cultura, civil or any other field.” Kenyaisapatriarcha society, where
the husband is the head of the household and women often have little influence in decisons
affecting their lives. This extends to sexua relations, where woman are frequently unable to
refuse to have sex with their husbands. Violence pervades the lives of many women.

The Economic and Social Council noted that poverty in generd inhibited the full
enjoyment of human rights and that the situation where women had unequal accessto resources
ensured continuing discrimination.?” In Kenya, customarily women do not own property or the
land they work, which causes them economic hardship and places them in positions of
dependence. Y et Article 15 of the CEDAW requires states parties to give women equal rights
to administer property.

Insomerura communities attitudes persist that put women at particular risk of violence.
The UN Commission on Human Rights, in aresolution on women's equa ownership of, access
to and control over land and equa rights to own property and to adequate housing, stated that
“women’s poverty, coupled with a lack of alternative housing options, makes it difficult for
women to leave violent family situations.”?® Paragraph 24(o) of Genera Recommendation 19 of

26 |hid.
27 UN Doc E/CN.4/1998/22.

% UN Doc. E/CN.4/RES/2001/34.
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the CEDAW Committee imposed an obligation on states to ensure that services for victims of
violence were accessible to rural woman.?

Each ethnic group in Kenya has its own identity, realized through its culture and
traditions. It isrecognized that not all customs discriminate against women' srights and that there
are certain practices that contribute towards promoting women's human rights. Amnesty
I nternational does not campaign against these cultural valuesand practicesassuch, for it isthese
very values that contribute to distinct and vibrant communities. However, the organization is
concerned that violence against women has become entrenched through those elements of
culture and tradition that discriminate against women. Violence against women risks becoming
widespread when, for example, wifeinheritance, bride price, forced marriage and female genita
mutilation (FGM) are ingtitutionalized through culture and tradition and when the state does not
ensure that women’ s rights are upheld and protected. As the Special Rapporteur on violence
against women stated, “[B]lind adherence to these practices and State inaction with regard to
these customs and traditions have made possible large-scale violence against women.”®

Amnesty I nternationa wel comestherecently passed Children’ sBill 2001 whichincludes
provisions that ban children from forced marriage and female genital muitilation. However, the
practice amongst adults continues to be condoned by the government. The government
therefore continues to act in a manner incompatible with the provisions of Article 5 of the
CEDAW, which cadls on dtates to eliminate cultural and traditional practices that perpetuate
discrimination and gender stereotyping of women. Article 4 of the Declaration for the
Elimination of Violence against Women urges states not to avoid implementing their obligations
to eiminate discrimination against women on the grounds of custom, tradition or religious
considerations.

Although international human rights standards guarantee equa access of males and
females to property, according to customary practices women do not inherit property from their
parents or husbands as property ownership generaly follows a male lineage.®* In some
communities, when a man dies, his relatives disinherit his widow and children, leaving them
without property or means to sustain themselves. In Kenya, there have been cases brought to

29 UN Doc. A/47/38.
% UN Doc. E/CN.2/1995/42.

31 K enya does not have local legislation that deals with marital property and has to rely on the English
Married Women’ sProperty Act 1882. However, there have been enough cases brought to court to ensure
that the law is made relevant to the Kenyan context.

Amnesty International 8 March 2002 13 Al Index: AFR 32/001/2002
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court by widows trying to reclaim property from their husband's family, but in some instances
they have been unable to prove that they were legaly married and therefore have alegd right
to the property. In many cases it is reported that women, and their children, have found
themselves homeless.

Forced marriage is customary in some communities, contravening Article 16 of the
CEDAW which guarantees, on the basis of equaity of men and women, the sameright to freely
choose a spouse and to enter into marriage only with free and full consent. On the death of her
husband, awoman is “inherited” by his brother or close relative. The woman’'s consent to this
new marriage or to sexual relations with her new “husband” is not sought. The community uses
the custom to further discriminate against women and entrench their secondary position in
society. Amnesty International was told by one human rightslawyer that even the adult sons of
a woman, believing that this was a customary requirement, would force their mother to be
inherited for fear of terrible consequences. “ So, childrenmarry off their mothers, usually to the
[dead husband’ 5] elder brother, but the children cannot do any cultivation until the elder brother
has had sexua intercourse with his new wife. The children cannot cultivate or build a permanent
house, for the elder brother determines everything, otherwise there is chira (negative
consequences for the family).”#

One of hundreds of women marching through Nairobi, Kenya, to campaign against violence against women holds a
placard reading “Thanks, mum, for not circumcising me’. ©AP

Inthe case of Phelistafrom Nairobi, who was married in 1965, her husband died in 1983
and, according to her community’ s customs, she was “inherited” by her husband’ s brother. He
reportedly verbally abused, beat and raped her repeatedly. She told Amnesty Internationa that
she did not report the abuse to the police as she thought that they would demand money but in
1992 she reported it to the village chief’ s office. The Chief’ s advice was that, if she could not
stay with her new husband, she should leave him. When she told her husband that she was
leaving him, he dlegedly beat her and forced her to have sex with him.

For many women who are forced into a new marriage there is the added worry of the
health risks associated with the marriage. “Inherited” women may become infected with HIV
and eventudly die of AIDS, leaving children orphaned. As a Kenyan socia worker remarked

%2 Interview with Hezekiah Abuya, lawyer and human rights activist, 28 August 2001.
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in an interview with the media, “People have not yet accepted the fact of AIDS, even though
people are dying. If awoman refuses to be inherited, nobody will shake her hand.”*

Gender-based violence not only exposes women to sexually transmitted diseases, but
aso to the risk of acquiring HIV/AIDS. The high levels of HIV in the population mean that
sexual violence against women and children carries asignificant risk of transmission of thevirus
and of subsequent illness and degth.* As the Women’'s Rights Awareness Programme
(WRAP), a Kenyan women’s human rights organization, told Amnesty International,

“Womenhaveforced sex, and are scared of catching something. They say that
they are scared because the husband...also comes to have forced sex with her.
These women...[are] especialy from the Sum areas where husbands are sick
and they indst on having sex, and the women can tell there is a possibility of
contracting HIV/AIDS.”

Women who have been infected with HIV find it difficult to share this important
information with their partner because of fear of aggression. According to a survey conducted
by the Kenyan Population Council in 2001, more than half of the women surveyed who knew
they had acquired HIV said they had not disclosed their HIV status to their partners because
they feared it would expose them to violence or abandonment.® Thereis aso areported pattern
of abuse by men who target minors for sex in the belief that they are less likely to be infected
with the HIV/AIDS virus. Men infected with HIV/AIDS have reportedly raped young girls
under theillusion that they will be *cleansed” by having sex with avirgin.

3 Interview with Anne Wanalo, IRIN, 12 May 2001.

34 As elsewhere in sub-Saharan Africa, in Kenyathe scale of HIV infection and AIDS-related illness and
death is extremely high. At the end of 2001, approximately 14% of all Kenyans aged 15-49 were infected
with HIV and 220,000 adults and children died of AlDS-related illnesses during 2000. Since the beginning
of the epidemic more than 850,000 children have been orphaned by AIDS. In the last decade, life
expectancy in Kenyahasfallen by ten years. UNAIDS, Kenya: Epidemological fact sheetson HIV/AIDS
and sexually transmitted diseases, 2000 Update (revised), Geneva; CDC - National Centerfor HIV, STD
and TB Prevention, Global AIDS Program: Countries - Kenya. See
http://www.cdc.gov/nchstp/od/gap/countries/kenya.htm (accessed 1 December 2001).

35 UNAIDS, AIDS epidemic update, December 2001, Geneva.
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5. WOMEN'SLACK OF ACCESSTO POLICE AND LEGAL PROTECTION

The lack of an effective system to investigate allegations of sexud violence and rapein Kenya
is reflected in the procedure that a woman victim must go through in order to bring her caseto
court. Women victimsface obstructionsin the criminal justice system and in the lack of facilities
for gathering essential medical evidence, and most cases are never heard in court.

5.1 Reporting to the police

The statistics published by the Kenyan police show the extent to which rapeis reported, but do
not show how many caseswere investigated and prosecuted. The percentage of casesin which
there is a prosecution is widely believed to be very low.

For an investigation to beinitiated, awoman victim hasto report the crime to the police.
Her statement regarding the alleged abuse should be recorded in the Occurrence Book held in
each police station. However, the magjority of police officers are not trained in gender issues or
how to handle cases of domestic violence, especialy marita rape. Most police officers regard
violence within the home as a domestic matter, and enforce and uphold discriminatory attitudes
against women. In August 2001 the Kiambu Divisiona Police Chief, Mr Njue Ngagi, reportedly
freed a church leader, arrested on suspicion of the crime of defilement of a six-year-old girl,
because he was a “ married man with children and, therefore, incapable of committing such an
offence.”

Specid provisions for women have not been established in any police station or police
post in Kenya, despite commitments made by both the Attorney Genera and the Police
Commissioner in August 2000 to introduce “rape desks’ at police stations to make the police
more responsive to gender-based crimes. These desks would be separate from the main police
desk, to enable victims of rape and sexua violenceto report the offence in more privacy and to
pdice officers trained to interview victims and investigate the offence in a sympathetic and
sensitive manner.

Womenwho seek police intervention are often embarrassed, ridiculed, verbally abused
and made to fed asif they are wasting police time. In many of the interviews carried out by
Amnesty International, women said that they were reluctant to approach the police and had only
reported their case when the violence had become so extreme that they needed intervention to
protect their lives.

There are fears among local women'’s activists and victims that the offence of rape is
subject to lessvigorous police investigation than other crimesand, therefore, that victimsareless
inclined to report such crimes to the police. As the police are both investigator and prosecutor
in the Kenyan legal system, Amnesty International has concerns about whether police
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investigations arefair, trangparent, impartia and independent. Thereisno independent police unit
to investigate alegations of rape against a police officer. If a woman complains of rape by a
police officer, it isextremely rare for an investigation or prosecution to beinitiated. The offence
has to be reported to the loca police station and, where police officers are implicated, the
immediate colleagues of the accused may be the investigators. It is likely that victims will not
report such alegationsto the policefor fear of reprisal or inaction. In caseswherethe only other
witnesses are other police officers, they are often unwilling to testify against a colleague. In
many cases police officers suspected of or accused of rape are transferred to other unitsinstead
of being investigated and brought to justice. Local human rights organi zations have accused the
police of using delaying tacticsto postpone court hearingsin cases which do cometo court, such
as by losing evidence or transferring the case to another court.

5.2 Gathering medical evidence

As well as reporting the offence to the police, the woman victim must obtain a Medical
Examination Report - otherwise known as a P3 form - from the police station before she can
be examined by a doctor. The P3 form is a document that is used by victims to detail acts of
torture and ill-treatment committed against them. The form is divided into two sections, to be
filled in by the police and a doctor. The police complete the first section of the form, which
reguires them to ask a doctor to examine the victim for evidence of acrime, and then escort the
victim to the doctor to be examined. The second section of the form is used by the doctor to
record any injuries. This may require a number of trips to the doctor if the victim cannot be
examined straight away.

However, there canbe unsurmountable difficultiesjust to procure aform. It should cost
nothing. Y et, Western Kenya Human Rights Watch, a Kenyan human rights organization, told
Amnesty International, “[T]o get a P3 form you have to bribe the police. This [form] is meant
to be free, but they usudly sdll them for 100 shillings.” The organization therefore usualy
accompanied the person they were assisting to the police station to ensure they received the
formand did not have to pay for it. Also, the P3 forms are only to be obtained in police stations
as they are used by the police as part of their criminal investigation. This has actively
discouraged many victims of torture and ill-treatment from requesting a form and few have
come forward to have their injuries recorded for the purposes of a prosecution. In cases in
which abuses have been committed by the police themselves, women have feared trying to
obtain aform, especidly if the abuse took place at the station where they had to apply. In other
cases, victims of police torture have been threatened by police officers when they tried to make
a statement.

Organizations that support and offer legal adviceto victimsrequire the P3 form to show

evidence of torture in civil or crimina lega actions. Professiona organizations told Amnesty
International that the present P3 form is inadequate to show the extent of injuries sustained by
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the victim in cases of torture and ill-treatment and provides no opportunity to record a detailed
examination of a rape victim. An amended P3 form, which would standardize medico-legal
examination, was presented to the Attorney General by the Kenyan Independent Medico-Legal
Unit (IMLU), the Kenyan Medical Association (KMA) and other organizationsin August 2001.
The amended form consists of about a dozen pages, which alows for the reporting of a more
detailed examination of thergpevictim, including provision for the examination of the whole body
for cuts and bruises and not only of the genitals.

Police who are responsible for registering these complaints rarely carry out the correct
procedure. Louise, aged 33, from Nairobi, Langata went to the police in May 2001 after
reportedly suffering abuse from her husband, a hotel employee. Although she gave her husband
a letter from the village chief in March 2001, urging reconciliation, the beatings reportedly
worsened. She told Amnesty International, “1 went to the policein May and told them about the
beatings and how | l€ft... The police told me that they would arrest my husband, but they never
did because [he] bribed the police.” She was not offered a P3 form by the police even though
the beatings had |eft her with bruised eyes. Although by July 2001 she had left her husband, she
reportedly continued to be beaten, and raped, by him. She decided not to go to the police asthey
had previously not helped her and instead sought sanctuary with a women’s organization in
Nairobi that runs a shelter and counselling programme.

Doctorsinterviewed by Amnesty International argued that, athough the police still need
to request a medical examination, the P3 form should be placed in their surgeries to make it
readily accessible and available to the public. Better access to a P3 form would enable the
doctor to seethevictim and record the medical evidence as soon as possible, regardless of when
the crime is reported. Professional associations such as the KMA told Amnesty International
that a“one-stop” rape crisis centre would be able to provide a service to women victims who
fear the police or who are ashamed of what they have been through, which would include
reporting the crime, accessing P3 forms, and obtaining medical and counselling services.

Victims of rape have an enormous problem to persuade the police and prosecuting
authoritiesthat they were raped. Police are prosecutorsin rape cases. A person accused of rape
will only be convicted if the victim can prove that she did not consent to the sexua act or that
her agreement was obtained through threats or intimidation. The onusis on the women to prove
non-consent and makes “rape the only crime in the statute books in which the victimis also on
trial and is required to have resisted the attack in order to prove her innocence.”

% “Burden of proof in sexual offence”, Gender violence workshop, FIDA (K), 18-19 April 1994.
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It isup to the state to prove that the victim has been raped. However, although the onus
of proof that rape has been committed is on the state, the victim is still required to supply
information in order to support her alegation of rape. Courts in Kenya demand proof beyond
reasonable doubt in order to secure conviction. To obtain this proof, the state is responsible for
ensuring that it has the resources to gather medical evidence correctly. The state must start the
process of investigation immediately after the initia alegation by means of athorough medico-
legal examination and proper preservation of evidence, so that all necessary evidenceisobtained
and availableto the courtswhen the caseisheard. The state will fail initsresponsbility if it does
not establish a criminal justice infrastructure which will ensure that justice is done. Any
investigation and conviction of perpetrators of sexual offences requires forensic and witness
evidence. As marital rape is not recognized in law, proof of an assault requires expert medical
forensic evidence.

For victimsthis process can be harrowing and traumatic. One rape victim described her
ordeal of reporting the rape to the police and having a medical examination by a doctor:

“After | had been taken to a private doctor, he told me not to wash as| would
have to report to the police doctor. Since it was 2am. this meant that my report
would have to be filed on the next day. | could not believethat | would haveto
deep with the smell of those men on me... When | went to report to the police
doctor, | found along line with al sorts of people. The nurse assisting him gave
me two glass dides and told me to stick my fingers up mysdlf and wipe the
semen onto the glass dlide. | could not believe what she was saying to me, they
were asking me to re-enact the rape.”¥

Evidence of rape under Kenyan law can only be obtained by examination of semen
deposits, bruises and laceration. Absence of thiskind of evidence rendersthe prosecution’scase
more difficult to prove. However, any forensic evidence has to be taken by a government
doctor. Doctors lacking experience with rape victims often do not know how to take specimens.
If there is a suspect, police often do not ensure that a doctor examines him for corroboratory
evidence, such as a sexually transmitted disease, which is acceptable to the court as evidence.
Many cases get dismissed because of lack of corroboration. The lack of skilled support and
adequate resources for health professionas, especially in documenting rape cases, means that
the few cases that do go to tria are often dismissed for lack of adequate medical evidence.

Any forensic evidence admissible in court hasto be presented by agovernment doctor.
There have been cases where private doctors have submitted medical evidence on

%" Second Class Citizenship, FIDA (K), Annua Report for 1996-1997
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injuries sustained by women victims to the court, but this is rare and most courts prefer
documentation, specifically the P3 form signed by a government doctor. When the police escort
awoman complainant to a government doctor, for medical examination and completion of the
P3 form, the woman often cannot be seen straight away and must wait anumber of days before
being examined because the doctor is too busy. Women victims have sometimes been told by
the police to wash themselves after their orded, thus losing vitd evidence. With delays in
reporting and in being examined by a doctor, vital evidence can be lost. The lack of care and
assistance for the victim at this time can exacerbate the post-traumatic shock that the woman
may be experiencing.

Many doctors are said to be reluctant to examine women victims or fill in a P3 form,
especidly when apolice officer isthe perpetrator. Doctors regularly examinetorture victims but
few are called to court to give evidence. P3 forms completed by doctors are often ‘lost” by the
police and not produced in court. Government doctors are not allowed to keep a copy of the
completed P3 form for their records. They are rarely notified about impending court cases and,
without copies of the P3 form, cannot recall the case for the purposes of giving evidence.

The UN Commission on Human Rights, in its resolution on the eimination of violence
againgt women, calls for the state to provide “access to just and effective remedies and
specidized, including medical, assistance to victims.”38 Y et, the cost of a medical consultation
with a doctor, plus the lack of adequate hedlth care facilities, denies many women victims in
Kenya recourse to appropriate medical care. Theinaccessibility to medical services a so makes
it extremely hard to ensure that vital evidence is preserved. Hospitals may be far from the
victim's home, and many do not have adequate facilities or skilled staff to ensure proper
treatment and medical examination of women victims. The IMLU told Amnesty International
that storing medical evidence is difficult as many hospitals and medica centres do not have
adequate refrigeration facilities.

5.3 Taking legal action

Women needing legal advice about concerns such as maintenance, other matrimonial issuesand
inheritance usually go to non-governmental human rights or women’s organizations, such as
FIDA (K). In the mgjority of cases, domestic and sexua violence plays a mgor part in the
women’s request for action from such groups. However, local organizations report that few
women victims of such violence leave their husbands or pursue alega case against them. This
is mainly because of economic dependence on their husband, high legal costs, fear of losing
custody of the children and of being ostracized by family and community, and a lack of

% UN Doc. E/CN.4/RES/2001/49, April 2001, para 2.
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confidence in the police and judicial system to protect them and ensure adequate means of
redress.

Aswomen in Kenya constitute the mgjority of the poor, many cannot pay to bring a
case to court; the cost of hiring an advocate is prohibitively high for them. If women do seek
help from a local organization or report the incident to the police, one Kenyan women's
organization told Amnesty International, they “will receivethreatsfrom [their husband' 5] family
in order to drop the case. However, many women would rather protect the family so will suffer
long term abuse and will only come...when they fear for the children.”* Many women told
Amnesty International that their husband had given money to the police to have the case
dropped. A human rights activist in Kitale told the organization’ s delegates, “ The main problem
is the machinery which is meant to act on these cases. The village elder in the provincia
adminigtration is the first one the woman goes to, but he sends her back after a bribe. It is the
same with the chief, police, etc. The man is not arrested even though the woman has done all
the necessary.”

Some courts, especialy in the rurd areas of the Eastern and North Eastern Provinces,
view any form of domestic violence as a private affair which should be settled only by village
elders. Mary, 36, from Nairobi, filed acasein court against her husband because of the beatings
she said she received over afour-year period. However, in December 1997 the judge threw out
the case stating that it was a “home affair” and that he wanted her to be reconciled with her
husband. She told Amnesty International that she would like to pursue the case.

One of the key criteria for a functioning state is a fair, impartial, independent and
functioning justice system, which is capable of protecting therightsand integrity of theindividual.
The failure to bring to justice those responsible for crimes of sexual violence, as defined in the
Penal Code, underminestherule of law and indicates aweak and inadequate judicia system that
fails to take appropriate action with regard to these crimes. However, it isthe failure of the law
that ensures marital rape is being committed with impunity, for it fails to comprehensively
articulate marital rape as a criminal offence and afford women victims the legal opportunity to
bring to justice those who commit rape in the home.

The judicial system is perceived to be inefficient, expensive, inaccessible and
discriminatory towards women. Femal e judges congtitute only around 18% of thejudiciary, and
training on gender issues and international standards in relation to women's rights is limited in
scope and not as readily available to judges in rura areas as those basedin major urban areas.

% COVAW interview, Kenya, 28 August 2001.
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Access to justice for women victims of marital rape is extremely difficult. It israre for
a case of marital rape to reach the courts, and the perpetrator is more commonly charged with
assault than rape. Often courts take the view that there was some provocation by the woman
and treat cases of domestic violence lightly. In August 2000 a High Court, under Justice Vitalis
Juma, set free Dickson Chege Mwangi, who had admitted stabbing to desth his wife, Regina
Wawira, because of her aleged infidelity. The court reasoned that the accused had been highly
provoked by hiswife s infidelity.*

5.4 Women' s shelters from violence

There are very few avenues which offer redress for women victims. The government is ill-
equipped to provide services to these women when they are most urgently needed. For women
who have been victims of sexua violence, there is no governmenta housing to ensure their
safety. Once acomplaint isfiled, there are few opportunities open to women who do not want
to return to an abusive household or places that provide protection to women and children who
have suffered domestic violence.

A smal number of women’s organizations have established centres which provide
counsdling or therapy, but they have resources only to offer temporary protection. A few
shelters are now being established. For example, the Nairobi’s Women Hospital offers
psychologica services for victims of rape and domestic violence, and the shelter established by
the Women' s Rights Awareness Programme (WRAP) now accommodates approximately 60
women and children. This shelter provides counselling, medical and psychiatric services, lega
aid and assistance, though women can only stay there on a short-term basis.

However, the biggest problem observed by organizationsthat run shelters and women’s
organizations is that, because of women’s economic disempowerment, many victims of abuse
dill return to their husbands. As WRAP told Amnesty International, “ The silence has been
broken to a degree. The women come here for refuge but still negotiate to return home.”

6. SEXUAL VIOLENCE BY LAW ENFORCEMENT OFFICIALS

On 2 December 1999 it was reported in the media that a senior police officer had raped a
woman after giving her a lift in his vehicle in Kakamega. Another police officer was aso
reported to have raped a mentally disturbed woman at Kabrasi town on 6 December 1999.4

40 Quarterly Human Rights Report, Kenya Human Rights Commission (KHRC), Val. 2, No. 3, 2000.

4 Quarterly Human Rights Report, KHRC, Val. 1, No. 4, 1999.
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A bar worker was allegedly raped at gunpoint by a police officer in Sagana town,
Kirinyaga District in January 2000.%

In August 2000 it was reported that the Bungoma District Commissioner had been urged
by councillorsin the area to take disciplinary action against police officers attached to the Chief
of the Bokoli location, an area within Bungoma District. They said that the officers were
torturing suspects and raping women detainees in unauthorized cells in the Chief’s camp. A
woman detained at the camp was alleged to have been gang-raped by the officers.®

These are just some of the alegations reported in the Kenyan media of rape by police
officers. Thetorture, including rape, of women by police, prison and other officialsis reportedly
widespread. It usually occurs because officers are not well trained in methods of investigation
and interrogation, and employ torture to extract information. Amnesty Internationa believesthat
rape and sexual abuse of women in custody always constitutes torture and ill-treatment.

The Specia Rapporteur on torture, in his 1999 report on Kenya, chronicled at least 33
cases of torture committed against women by law enforcement officials, which included at |east
23 women subjected to rape or sexual assault. Hisreport documented the case of awoman who
was allegedly raped at gunpoint by a police officer in Karura Forest in May 1997 and had hot
pepper forced into her vagina.*

Torture is prohibited under Kenyan law and senior government officias have
condemned its use by the police. On 27 November 1999 Police Commissioner Philemon
Abong’ o warned police officers against torturing suspects or using crude methods to extract
information. Y et the practice continues and officers are not usually held to account for these
violations, in contravention of nationa legidation and international human rights standards.

There have been cases in which local human rights or women's organizations have
pursued legal remedies, campaigned on behalf of the victim and applied pressure on the relevant
authorities. However, police officers continue to act with impunity in the majority of cases.
Margaret Njeri was reportedly tortured by police officers at the Kasarani Police Station in 2000.
She was alegedly whipped, beaten with ar ungu (knobbed stick), stripped naked in front of male
officers and had chilli peppers inserted in her genitds. She sustained serious injuries, including
to her spine, teeth, back and thigh. In a letter to the Attorney Generd, dated 2 May 2000, a

42 East African Standard, 22 January 2000.

4 Quarterly Human Rights Report, KHRC, Val. 2, No. 3, 2000.
44 UN Doc. E/CN.4/2000/9/Add.4.
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Kenyan human rights group, People Against Torture,
demanded that the Attorney General and the Police
Commissioner ensurethat the police officerswho tortured
her were arrested and prosecuted. To date, no action is
known to have been taken against those responsible.

Women who are imprisoned and who suffer
abuses committed by law enforcement officials often lack
adequate hedlth facilities at their places of detention and
are denied medical care for their injuries. Severd victims
of police and prison brutality told Amnesty International
that they were given aspirin for al injuries, even those that
required hospital treatment. Hadaja Choro, aged 30, from
Teso District, told Amnesty International that she was
raped and beaten while serving a two-and-a-half year prison
sentence for mand aughter. She said that femal e prison warders
at GK Prison in Kakanuga regularly beat her, usually on the
soles of her feet with sticks, and only gave her paracetemol for
her injuries.

f

Hadaja Choro and her son ©Al

She aso told Amnesty International that she wasraped
by an askari (a security guard) on 8 March 1999, after being
sent outside the prison with two other women prisonersto fetch
water. “When [we] reached the gate of the Water Department
o [we] saw the askari give the woman prison warder some
money.” The three women were told to follow the askari and
were threatened that if they asked questions they would be
Mary Muragwa OAl “pbeaten and left to die.” Hadaja Choro was then allegedly

raped by the askari. When sherealized that she was pregnant,
she informed the officer in charge at the prison, who told her not to tell anyone. She was not
alowed outside the prison again and was kept away from the other prisoners. She explained, “If
| was found with others then | would be beaten, but if | stayed aone then | was not beaten.”
She bore a son as aresult of the rape and was released on 12 December 2000 under a general
presidentia pardon. Her husband divorced her because of her child and she is forced to do
menial work in order to survive. Although she reported the incident to Kakamega police station
she was not asked to make a formal statement. To her knowledge has there not been any
investigation by the police.

One womantold Mudimsfor Human Rights, a Kenyan human rights organization, that
officers from the General Service Unit and Administration Police had entered her house 2000
searching for guns and had put their fingers and hands in her vagina, al the while asking her
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where she had hidden the guns. The Specia Rapporteur on torture documented similar
alegationsin his 1999 report on Kenya. In one case cited in his report, a group of nine women
and children from Ngare Mara and Daaba, I1siole digtrict, ranging in age from 11 to 75 years,
were alegedly assaulted on 8 August 1998 by security forces looking for stolen guns and
livestock. The group were alegedly al severely beaten and some raped in an attempt to make
them produce the stolen weapons.* Women have been raped or otherwise sexually abused by
police officers in order to gain information about their husbands' activities or about suspected
criminal offences.

Mary Muragwa, aged 45, from Bungoma Didtrict told Amnesty Internationa that she
was raped by police officers who were looking for her husband, David Muragwa, a former
teacher. On 27 March 1995 police officers from the Special Branch, the security police, and the
Criminal Investigations Department in Bungoma, cameto her house looking for her husband, she
said, apparently because of his involvement in loca politics. She reported that they hit her and
broke her arm, then carried her into the house where two of the officers raped her. She and her
one-month-old baby were then taken to a riverbank where the officers reportedly threatened
that, if her husband were not found, she would be killed. She was subsequently detained without
charge or trid a Bungoma police station for four months. During two months of her detention
she was interrogated, and allegedly beaten and denied hospital treatment athough she was in
pain and bleeding. On 30 July 1995 she was released but was reportedly put under house arrest
for ayear. Her husband returned on 14 June 1997. Doctors have since told her that she will not
be able to have more children because of the injuries sustained as a result of torture. She has
not lodged any complaint with the police.

7. SEXUAL VIOLENCE BY PRIVATE INDIVIDUALS

Although newspapers, magazines and public debates focus on domestic violence and its effects,
and agree that it is the main form of violence against women in Kenya, sexua violence in the
home remains largely unreported. As marital rape is not an offence, and as many women are
reluctant to approach the police in cases of domestic violence, still less marita rape, it isdifficult
to obtain accurate dtatistics on sexual violence against women in the home. Although more
women are now talking about their experiencesto local women'’ srights organizations, there are
dill very few who will report an incident to the police. So while awareness about rape is
increasing, thisis not reflected in Statistics published by the police. Many local organizationstold
Amnesty International that thereis no discernibletrend in reports of this particular type of crime
and that an incident, if reported to the police, islikely to be categorized as the lesser offence of
assault rather than rape. The lack of distinction between assault and rape therefore clouds the

45 UN Doc. E/CN.4/2000/9/Add.4.
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true extent of marital rape reported to the police. However, as FIDA (K) told Amnesty
Internationd, “ The women with whom FIDA (K) has interacted this year, from clients at the
legal aid clinic to members of the public at debates, agree that sexua and domestic violence
exists. However, positions vary as to what should be done - that is, should it be reported to
authorities such asthe police or should it be dealt with otherwise, for example through members
of the family, the Church, elders in the community or the Chief 7’4

Women's organizations in Kenya agree that “ domestic violence is the most commonly
hidden form of violence, and wife beating is considered a private affair of the home.”* Many
of the women's organizations, and some of the victims, told Amnesty International that some
forms of domestic violence are perceived as a form of discipline or as, one women's
organization put it, “a routine chastisement”. As one local human rights organization told
Amnesty International, many women do not perceive being dapped as an assault. Many of the
women interviewed by Amnesty International, athough disturbed by the physica and
psychological abuse they suffered from their husbands, did not consider sexua violence in the
home a crime. It was not until the violence had become extreme that many sought outside
intervention. When questioned as to why they had not sought help sooner, some of the women
victims said they considered the abuse as part of anormal way of lifeand even asasign of love.
Women interviewed by Amnesty International gave amyriad of reasons for the abuse, ranging
from their husband being drunk to accusations they were having an affair.

Annette, aged 25, was married in 1996 asthe second wife of afarm manager and pastor
in Misikhu, Bungoma Didtrict. In 1998 he had allegedly started mistreating her. He would come
home late and quarrel with her over unsubstantiated allegations that she had a boyfriend. “He
used to shout at me and wanted me to admit that | had boyfriends - he would beat me to get a
confesson with a cane. He aso demanded to have sex with me.” She told Amnesty
International that, between 1998 and 2000, she was repeatedly raped by her husband but had
never told anyone. Her last two children, born in 1999 and 2001, resulted from these rapes.
However, her husband denied that the children were his and continues to refuse to recognize
them as his own. In 2000 she was alegedly beaten so badly that she needed hospital treatment
but could not afford it. In January 2001, after she was away from the house attending her
sister’s funeral, her husband reportedly refused to let her back. She told Amnesty International
how she first turned to her brothers who convened a meeting with her husband, and when this
did not work to the village elders and | ater the Chief of their village. The Chief gave her husband
five months to think about what he would like to do, but the period expired and she has ill not

46 FIDA (K), 3 October 2001.

47 Violence Against Women, Eastern and Central Africa-Women In Development Network, Trainers
Manual, 1997.
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received any communication from him. She has not approached the police as she did not think
that they could help her.

Many women are subjected to horrific abuse in the home. They are traumatized and
isolated, and in some cases reportedly die dueto theinjuriesthey sustain. The magjority, however,
are not aware that forced sex in the home is rape and many will not mention it even when
seeking medica attention for other injuries. Alice, 38, from near Eldoret town, told Amnesty
International that she was repeatedly raped by her husband, a primary school teacher. At first
she said that he did not rape her but only beat her, and it was only after further discussion that
she admitted to “body interference” by her husband. In 1988 her husband took a second wife
and she was left to bring up the children done. She said that, whenever she asked for money,
he would beat her and, between August 1994 and August 2000, there were aso times when he
raped her. On occasions she went to the hospital to get treatment because of the beatings but,
although the police and doctor had completed a P3 form about the beatings, she did not report
the rapes either to the doctor or to the police for fear of provoking further abuse from her
husband. She complained to the Chief in the village in October 1998 and in August 2000 about
the beatings. He wrote a letter to a senior officid in the Eldoret administration who summoned
her husband and told him to stop beating her. Y et she continued to be beaten and raped by her
husband. Shetold Amnesty Internationa that, until 1999, she had not told anyone about the rape
as shewastoo ashamed and did not believe that the police would improve her situation. She said
that her “culture [did] not agree with sharing secrets between husband and wife” and that
“people would have heard of it and would have said I’ve cursed my husband and family.”
However, in 1999 she told the elder women of the community that they had to do something or
she would go to the police. In August 2000, the women “told the elders, men, who summoned
the man. He denied rape. But they said that he had to tell the truth or drink the blood of a goat,
S0 he agreed to stop.” In July 2001 she left her husband and returned to live with her parents.

Gina, aged 45, from Nairobi, was married for a second time, after leaving her first
husband because of abuse in 1982. When her second husband started to repeatedly abuse her
and threaten the children, she reported him to Kilamani Police Station in August 1994. At that
time the police took no further action. She reported him again in September of that year and was
told by the police that she should go to the village chief who deals with cases of a domestic
nature. The Chief gave her aletter to give to her husband, but she was beaten by her husband
for making a complaint. She went back to the Chief who told her to report to the village elders.
The village elders asked her husband why he had not reported to the Chief and he replied that,
since she was his wife, he saw no need to go to the Chief. The Chief fined her husband 500
Kenyan shillings (US$8.00). However, the beatings got worse after this and, between 1996 and
1999, he also raped her. She has not reported the rapes to any authorities.

Peres, aged 34, from Nairobi, was reportedly beaten and raped by her husband in 1989
when he wanted to marry a second wife. She reported the beatingsto the police but her husband
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alegedly paid the police to withdraw the case. Shetold Amnesty International, “I reported to the
police gtation, but the police have not taken action and will do [so] only for money. When my
husband comes home after | have been to the police, he beats me because | have been to the
police and [he] forces me into sex, even if the children are there. Sometimes | deep outside.”
After visiting the police station over three days, she was able to obtain a P3 form, which the
policefilled in and which was then given to the doctor in order for him to examine her. However,
the case was reported to have been dropped after her husband subsequently went to see the
doctor.

Women have not been to the police because they fear that their husbands can bribe
themto withdraw the case. Agnes, aged 36, from Nairobi, was married in 1982 to agovernment
employee. The violence started in 1999 when her husband married another wife. He reportedly
beat her and eventualy left her that same year. She did not report the beatings to the police. In
2000 her husband started providing food for the family and paying school fees for the children.
However, as she told Amnesty International, “He now always demands to have sex with me
about once a month, which started this year [2001]. My husband did not want me to report this
to the police. He has verbally threatened me - he thinks that the police are my boyfriends. He
does not hit me but continues to have forced sex with me.”

Mary, aged 42, from Nairobi, has never been to the police, even though she has
reportedly been beaten and raped continuoudly by her husband. She was “inherited” by her
husband's brother in 1993, and told Amnesty Internationa that, “He beats me and forces me
to have sex and, if | refuse, he beats me again. Many times he forces me, and usesforce against
me.” He reportedly started to rape her in 1998.She told Amnesty International that she did not
go to the police as she felt they would not take any action because it was “ahome affair”. She
said she regularly had a swollen face from the beatings.

8. CONCLUSION

The Kenyagovernment isfailing in its human rights obligationstowards hdf itscitizens. It should
reform both its law and practices to end impunity for violence against women. As a genera
election draws near, women's rights should be a top priority on the election agenda.

It is the failure of the state to take action against such abuses, whether they are
committed by state officids or private individuals, that alows them to continue. The state has
a respongbility to take action in order to protect women from continuing violence. Under
international human rightslaw the state has aresponsibility to ensure adequate protection for its
citizens human rights. By enacting nationd legidation and ratifying internationa and regiona
human rights instruments, particularly the CEDAW, and the African Charter on Human and
Peoples’ Rights, the Kenyan government is obliged to ensure that the rights of both men and
womenare protected, respected and fulfilled. However, violence against women continueswhile
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the Kenyan government consistently failsto ensurethat perpetrators of these abuses are brought
to judtice.

Activities, reports and statistics compiled by Kenyan human rights and women’s
organizations over the years only servesto highlight the government’s lack of action in tackling
violence against women. Civil society in Kenyaisactively engaged on theseissues, and without
their support and effort in seeking to bring to attention crimes committed against women, many
women victims would be | eft stranded without avenues in which to seek protection and redress.
This report does not seek to demonstrate why or how women become victims, but to show that
violence against women, especialy rape, continues in Kenya while the state fails in its
responghility to hold accountable those - whether state officials or private individuas - who
carry out such acts.

The year 2002 will see both presidential and legidative eections in Kenya, with the
possibility of anew government and head of state. Amnesty International takes this opportunity
to seek to make women’ srightsatop priority on the el ection agenda. On International Women's
Day Amnesty International reminds the Kenyan government of its responsibilities and duties
towards one haf of its population, that at the present timeis still subjected to antiquated laws and
discriminatory attitudes perpetuated by the authorities own behaviour and response to violence
against women. The organization appeals to members of parliament, voters and the women in
Kenya to do everything in their power to ensure that candidates are gender-sendtive in both
their policies and attitudes. Although women constitute 54% of the voting popul ation the gender-
bias of the present government continues to be reflected in its composition. Currently, the 25-
member cabinet is made up entirely of men and only eight out of 224 members of parliament in
the country are women.

In its recommendations below, Amnesty Internationa calls on the government to take
effective action to comply withitsinternational obligationsto protect girls and women from rape
and other serious forms of violence againgt women.

9. AMNESTY INTERNATIONAL’'SRECOMMENDATIONS

Amnesty Internationa calls on the government of Kenya, in light of both its congtitutional and
international obligations, to implement the following recommendationsin order to protect women
from rape by both state officiasand private individuals, to ensure adherence to principles of due
diligence, and to end the climate of impunity that perpetrators of sexua violence continue to
enjoy. The organization aso calls on the international community to support programsin Kenya
working towards these objectives. The government of Kenya should take the following urgent

steps:
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Legidlative safeguards to protect women from violence

review, evaluate and revise laws, codes and procedures to ensure that they do not
discriminate against women and to enhance their effectiveness in eiminating
discrimination against women. The government should remove provisionsthat alow for
or condone discrimination against women

S review existing laws and/or introduce new ones to prohibit al acts of violence against
women, whether committed by state officials or private individuas, and to establish
adequate legal protection against such acts. These prohibited acts should include acts
that take place within the community or within the family, such as marital rape. The
government should not invoke any custom, tradition or religious consideration as a
judtification for laws, procedures or policies that fail to protect women from violence

respect and promote the provisons of internationa and regional human rights
instruments aready ratified that prohibit torture and other cruel, inhuman and degrading
treatment and al forms of discrimination on grounds of gender. Such instruments
include:the African Charter on Human and Peoples’ Rights; the International Covenant
on Civil and Politica Rights, the Convention on the Elimination of All Forms of
Discrimination against Women; and the International Covenant on Economic, Socia and
Cultura Rights

ratify the Optiona Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women and comply with its reporting requirements

Investigation of allegations of violence against women and prosecution

ensure that prompt, thorough and impartial investigations are conductedinto al reports
of violence against women, whether perpetrated by law enforcement officialsor private
individuas. Those responsible should be brought to justice

issue clear guidelines to law enforcement agencies stating that deterring women from
reporting acts of violence will not be tolerated and insisting on the duties of law
enforcement officials to investigate acts of violence against women, whether
perpetrated within their family or community or in custody

further build on the capacity of the police to handle cases of violence against women
effectively and sensitively. Measures to strengthen such capacity should include:
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the provision of training on responding to reports of violence againgt women. Thisshould
include training on handling cases of sexua violence; the use of medica and forensic
evidence; and international human rights standards

the recruitment of women police officersin sufficient numbers both to counter a culture
of discrimination in police stations and to alow specidization on cases of violence
against women

the establishment of mechanisms such as “rape desks’ or “gender desks’ and
appropriate interviewing facilities in police stations in order to fecilitate sensitive and
effective handling of such cases

Medical evidence

ensure the prompt examination by a specidist medico-lega practitioner, femae
wherever possible, of all women who alege that they have been sexually assaulted,
including those who report their alegations to police, those who chose not to report to
the police aswell aswomen who allege sexua assault in police or prison custody. Such
an examination should conform to the Istanbul Protocol’s Principles on the Effective
Investigation and Documentation of Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment

ensure that hospitals or medical clinics provide to women victims of sexua violence
appropriate and sensitive medica care and counsdlling, including advice, prophylactic
care and counselling on HIV/AIDS, other sexudly transmitted diseases and risk of
pregnancy

ensure that standardized forms, such as the medical examination (P3) forms for the
documentation of reports of violence against women, should alow for adequate
documentation of medical evidence. Mechanisms should be in place to ensure that
victims are able to obtain such forms easily and have them completed by the necessary
parties without undue hindrance

Thejudiciary

provide specific training to al judges and lawyers in relevant areas of international
human rights law to enhance the understanding of violence against women from a
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human rights perspective, and to ensure its effectiveness in the prosecution of acts of
violence against women

take steps, including education and training initiatives and the elimination of any
discriminatory procedures, to ensure that women are adequately represented within the

judiciary

educate and train judicial officers about gender-based crimes so that they are sensitive
to the needs of women victims of violence, especially women victims of sexua violence

establish effective programs for the protection of victims and witnesses called to give
testimony or evidenceduring thejudicia process; take effective measuresto ensure that
women are able to participate actively in such processes without shame or fear of
retribution. Such measures should not be prejudicia or inconsistent with therights of the
accused and afair and impartial trial

Adeguate remedies and reparations

ensure that hospitals or medical clinics provide specia units or procedures to help
identify women victims of violence and provide them with medica care and counselling

provide emergency services to women victims of violence, including providing well-
funded sheltersfor women victims of violence; immediate medical attention; emergency
lega advice and referra; crisis counselling; financial assistance; childcare support

ensure that victims of violence and their dependents obtain prompt reparation, including
compensation, medica care and rehabilitation

Education and awareness raising

develop policies and disseminate materials to promote women's safety in the home, in
society and in custody, and to raise awareness about violence against women. The
government should promote the equality of women and men

undertake legal literacy and other educational campaigns to inform men and women of
women's lega and other rights and to educate them specificaly about domestic
violence, in accordance with Article 25 of the African Charter on Human and Peoples
Rights and other relevant international standards
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Recommendations to the international community and donor countries

Governments and inter-governmenta organizations, in support of programs in Kenya working
towards these abjectives, should:

goply pressure on the government to fulfil its international human rights obligations to
women in Kenyain line with the above recommendations

devise assistance programs with the government of Kenyathat will hel p the government

introduce targeted reforms, such as police training programs and women's rights
education

*k*k
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