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Preface

Amnesty Internationd’s one million members around the world believe that human rights are for
everyone. They lobby governments all over the world to improve their human rights records and to use
their influence over other states to enhance the protection of human rights. Amnesty International’s
members work with the news media to expose abuses and mobilize public opinion. They organize
locally, nationally and internationdly to build the momentum for change. They collaborate with other
organizations, including refugee groups, in the struggle to build afairer and safer world.

As part of thiswork, Amnesty Internationa opposes the forcible return (refoulement) of any
person to a country where he or she would be at risk of falling victim to imprisonment as a prisoner of
consciencet, torture, “disappearance’, extrgjudicia execution or the death pendlty. Thisis the basis of
Amnesty International’ s work for refugees. It is an important element of preventive human rights
work — acting to prevent human rights violations, not just responding after they have occurred.
Amnesty International calls on governments to ensure that they do not obstruct asylum-seekers
access to their countries and that they provide asylum procedures that are fair, impartia and thorough.
The organization demands that no asylum-seeker is forcibly expelled without having had his or her
claim properly examined. It also calls on states to ensure that they do not expd anyone to a country
which may itsalf forcibly return them to danger.

Much of Amnesty International’s work on behalf of refugeesis carried out by the
movement’s national sections based in the countries where people seek protection. Amnesty
International members provide information about human rights violations in asylum-seekers countries
of origin to governments, to those who make decisions on asylum claims, and to lawyers and others
working on behdf of asylum-seekers. Amnesty International’ s sections also monitor governments
asylum policies and practices to ensure they are adequate to identify and protect those at risk. In some
casesAmnesty International members intervene directly with the authorities to prevent the
refoulement of arefugee.

Thisreport is part of aworldwide Amnesty International campaign for refugees human
rights. The campaign, launched in March 1997, focuses on three cornerstone issues, which are
increasingly threatened, undermined or ignored by governments around the world:

C human rights protection in countries of origin — action to prevent human rights violations, so
that people are not forced to leave their countries in search of safety;
C human rights protection in countries of asylum — action to ensure that those who flee human

rights violations are allowed to reach a place of safety, that they are given effective protection
againgt refoulement, and that their human rights are respected in their host country;

C human rights protection at the internationa level — action to ensure that human rights
considerations are paramount in decisions about refugee protection issues, such as the need
for protection of people internally displaced within their own countries, developmentsin
international refugee law and practice, and programs for refugees to return home.

Human rights activists involved with refugees face a dual challenge at the international level.

They must defend the protection provided by international refugee and human rights law in the face of

growing government efforts to avoid and circumvent their obligations. They must also strive to ensure
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that as new human rights challenges arise, the system of international protection is able to meet those
challenges.

Amnesty International urges dl people concerned with human rights to join this campaign to
remind the world’ s governments that every refugee is a human being with rights that must be
respected.

| ntroduction

“People often ask what it was like, but most people don't listen when you tell them how bad it redly
was.”

A Bosnian woman refugee

Refugees have been forced to abandon their homes, friends and livelihoods. Some have responded
ingtinctively to an immediate and terrible threat. Others have taken the painful decision to leave their
country after along period of uncertainty, when al other options have failed. All have had their lives
overturned by forces beyond their control. Each would be at grave risk of human rights violations if
returned home.

Every refugee is entitled to international protection. But the internationa system that is
supposed to protect refugeesisin crisis. Over recent years the number of refugees has significantly
increased — from around eight million a decade ago to around 15 million today — as human rights
crises have proliferated. At the same time, governments' commitment to offering asylum is dwindling,
asistheir politica will to resolve the crises from which people have been forced to flee.

This report shows that there is a clearly identifiable (and preventable) reason for the flight of
so many refugees from their homes — human rights violations. Some such people who have fled from
their countries have been given asylum. Others have not. This report explains how international and
regional refugee treaties define who is éligible for protection as a refugee, and what rights refugees
are entitled to under these treaties. It emphasizes that refugees are entitled to have all their basic
human rights protected.

The report highlights the ways in which governments are evading or avoiding their
international obligations towards refugees. It addresses refugee issues that are currently being debated
by the international community, including voluntary repatriation, “temporary protection” and the failure
of governments to share the responsibility for the world’ s refugees. The report concludes by making a
series of recommendations based on human rights principles to ensure protection for refugees.

Amnesty International believes such steps are urgently needed to safeguard the interests of
the 15 million individuals who have uprooted themselves to search for safety. The overwhelming
majority of these people — 90 per cent — live in the south, many in the world’ s poorest countries.
Africa shelters more than twice as many refugees as Europe, North America and Oceania combined.
This stark fact reflects the sad reality that northern states, despite their small share of the world's
refugee population, have taken concerted steps to make it nearly impossible for refugees to enter their
territories and to deny protection to many of those who do succeed.

The cases highlighted in this report reflect only a small proportion of the world' s refugees.
Typicaly, refugees have walked across a border to a neighbouring country, where they eke out a
precarious living or depend on often unreliable relief supplies. The vast mgjority are women and
children, areality often hidden by the fact that most of those who manage to reach relatively weathy
countries and apply for asylum are men. Most women have fled for the same reasons as men — to
avoid repression, violence and human rights abuses. Some, however, have |eft their countries to
escape abuses that are directed solely or primarily at women, such as sexua violence. Some women
seek sanctuary abroad from “private” violence, such as domestic violence, when their government will



make no effort to protect them, or to avoid female genita mutilation. Other women, as well as men,
face persecution because of their sexual orientation.

In addition to the world's 15 million refugees, an estimated 25 to 30 million people have been
forced to leave their homes because of human rights violations or threats to their lives, but have not
crossed — or have been unable to cross — an international border. They are displaced within their
own countries. Again, most are in the poorest parts of the world, often within or near conflict zones.
The internationa response to the plight of internally displaced people has been uneven at best, and at
worst driven by narrow
political and economic interests.

Continuing human rightsviolations

The human rights violations that force people to seek internationa protection continue unabated. All
over the world, governments driven by political expediency and self-interest commit atrocities.
They stand by while police officers and prison guards torture prisoners. They actively or tacitly
encourage their forces to kill political opponents or people identified as “undesirable’. They foster
ethnic divison and racial violence. Some states have disintegrated into a patchwork of territories
controlled by warring factions for whom looting, raping and killing have become routine. Vicious
internal conflicts, often based on ethnic differences, have spread. And so individuas, families and
whole communities are forced to seek refuge abroad.

Every refugee has a unique story to tell — a story of repression and abuse, of fear and flight.
If governments fulfilled their responsibilities — if they protected their citizens instead of persecuting
them — then millions of women, men and children would not have to gamble on an uncertain future in
aforeign land, and those in exile could return home safely.

The growing number of refugees is neither atemporary problem nor the random product of
chance events. It is the predictable consequence of human rights crises, the result of decisions made
by individuals who wield power over peopl€e's lives. Amnesty International calls on states to learn
from past mistakes and to heed the warnings of human rights organizations. In the past those warnings
have too often been ignored with tragic consequences. In the year before the outbreak of genocidal
violence in Rwanda, the UN was repeatedly urged by human rights organizations, as well asits own
senior advisers, to take action to protect civilians from massacres. These appeals were not heeded.
The UN’s member states alowed the situation to deteriorate and then, when mass killings began,
withdrew amost al UN troops. More than two million Rwandese refugees fled their country.

Refugees are not necessarily safe even when they have succeeded in escaping. Some
continue to be at risk of violence, either from their own nationals or from the security forces or
citizens of the country of asylum. Some are confined to areas close to the border, leaving them
vulnerable to cross-border attacks. Sometimes refugee camps are effectively controlled by exiles who
committed massive human rights violations in their country of origin and have not been brought to
justice. Often refugees are in countries whose governments have a record of abusing the human rights
of their own citizens, and behave no better towards refugees. Many refugees have been murdered
and mutilated in the very place they had fled to for safety. Women and girls are particularly at risk of
sexud violence. They are vulnerable during flight, when they may be attacked by pirates, bandits,
border guards, members of the security forces, local residents or other refugees. Women confined in
refugee camps, sometimes for years, are at risk of rape, assault and exploitation by officials and other
refugees.

A declining commitment to refugees

Many governments pay lip service to the rights of refugees while in practice devoting their energiesto
keeping refugees away from their borders, so that they do not have to honour their obligations. Some
states that have traditionally hosted large numbers of refugees now turn them away because of the
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international community’s failure to share the responsibility for protecting refugees. In many countries,
officials apply aredtrictive interpretation of who should qualify for protection as refugees under the
main international refugee treaty, the 1951 UN Convention relating to the Status of Refugees (the UN
Refugee Convention) and its 1967 Protocol, with the result that people fleeing persecution are
returned to their persecutors.

Fundamental to the protection of refugees is the principle of non-refoulement — that no one
should be forcibly returned to a country where his or her life or freedom would be at risk. This
principleis spelled out in Article 33 of the UN Refugee Convention and in international human rights
law. The principle is so widely accepted that it is generally regarded as binding on all states, whether
or not they have signed the international refugee treaties. Despite this, many countries are forcing
men, women and children back to their persecutors. Every time the principle of non-refoulement is
breached, someone' s life or freedom is deliberately endangered.

One of the main ways governments are trying to avoid their obligations to refugees is by
physically preventing asylum-seekers from entering their country. Alone, or in regiona groups, they
are fortifying their borders. They impose visa requirements that are in practice impossible for
asylum-seekers to fulfil. They fine airlines and shipping companies if they alow people without the
necessary paperwork to board their craft. Asylum-seekers find themselves denied a route to safety by
arline or shipping staff, aswell as by immigration officids.

Desperate families are not even given a chance to put their case for asylum. The seas are
patrolled and boats are prevented from docking. Borders are closed, and troops ensure that no one
crosses. All these measures — dubbed mechanisms of non-entrée — prevent refugees from
exercising their right to seek asylum 2.

Some states off-load their obligations by sending asylum-seekersto a“ safe third country”.
Usudly thisis a country that an asylum-seeker has travelled through, athough sometimesit is
simply where the person has had to change planes. Often the third country is far from safe, and will
not provide protection. Some of the countries considered “safe”’ by states turning away
asylum-seekers have not ratified and implemented the international refugee tresties, let aone
established procedures for dealing properly with asylum-seekers.

One of the most crud ironiesis that people fleeing persecution — many of whom have been
detained and tortured at home — are sometimes imprisoned when they do manage to enter a“ safe’
country. According to internationa law, asylum-seekers should not be detained unless they have been
charged with a crimina offence, or the detention is hecessary and allowed under international
standards. Y et some states continue to use detention as a means to deter refugees from seeking
asylum or to encourage them to abandon their asylum application.

Those refugees who do gain access to countries where they apply for asylum face
procedures that vary enormoudy from state to state and often fall below international standards. In
some countries decisions on asylum cases are effectively made by alone immigration official, acting
without any human rights or legal advice. Sometimes proceedings are carried out in alanguage the
asylum-seeker does not understand, without an interpreter. Life and death decisions are often made in
one or two hours. The principles that should guarantee afair and satisfactory asylum procedure are
neither complex nor demanding: any government that claims to uphold internationd refugee law should
comply with them.

The economic and politica interests that led states in the north to accept refugees willingly in
the years after the Second World War have receded, while the number of people needing international
protection has increased in recent years. Many governments have pandered to anti-immigrant rhetoric
to justify restricting the protection they offer to refugees. The proportion of asylum claims which are
accepted has plummeted as decision-makers apply increasingly restrictive practices and
interpretations of the UN Refugee Convention, encouraging allegations that the asylum system is
being abused by “undeserving” claimants. Politicians have used the high rejection rates to argue that



the magjority of asylum-seekers are not genuine refugees but economic migrants, seeking to bypass
immigration controls in search of a higher standard of living. Political leaders have failed to educate
the public about internationa obligations towards refugees, and have not challenged the perception that
migrants are amajor cause of economic and social problems. The result has been violent hate
campaigns against refugees in some countries, and more and more human tragedies, as people
genuinely at risk of political imprisonment, torture and death are sent back to a horrific fate.

International responses

The international body with statutory responsibility for refugees is the Office of the UN High
Commissioner for Refugees (UNHCR), whose work is overseen by the Executive Committee of
UNHCR (EXCOM— see Appendix I1). UNHCR’s mandate is primarily to protect and assist
refugees and “ people of concern” to UNHCR, and to seek permanent solutions to their problems.
Many critics of UNHCR say that it has wavered from its focus on protecting refugees by working to
anew agenda based on “humanitarian action”. According to its statute, UNHCR is non-political, yet it
operates in a political environment as it struggles to persuade states to respond to refugee movements.
It is funded by states on a year-to-year basis and is effectively dependent on government approval of
its operations, so it is often unable to exert effective pressure on governments that violate their
internationa obligations towards refugees. In some situations, it has refrained from criticizing countries
whose actions are undermining the international system of refugee protection, thereby appearing to be
equivoca about the authority of international refugee law.

The international system of refugee protection has been put under the greatest strain when
mass flows of desperate people have crossed borders, often within a short space of time, and have not
been able to return home for long periods. Some governments have argued that they can no longer
host large numbers of refugees because the refugees pose a threat to their national security. Some
have said that they can no longer sustain the economic or environmental costs.

Governments can only be expected to provide sanctuary to hundreds of thousands of refugees
if there is an effort by the international community both to resolve the situation in the country of origin
50 that the refugees can return in safety and to share fairly the costs of protection in the interim.
Experience shows, however, that restoring an environment to which people can return safely is
extremely difficult and requires enormous and sustained internationa effort. The international
community has to combine providing long-term protection and assistance to large refugee populations
with finding ways to restore respect for human rights in the country from which the refugees have
fled.

The duty of states not to return a person to a situation where their life or freedom are at risk
is absolute. What is less clear is how much discretion states have to qualify the nature of the
protection they offer contingent on promises of international support or international efforts to resolve
theinitid human rights criss.

One growing trend is for states to grant refugees “temporary protection” on a group basis
rather than refugee status in their own right. This denies them access to individua asylum procedures
and to the full set of rights associated with refugee protection. What was intended as a temporary
measure has for many refugees meant years of living in limbo, with few rights and seemingly endless
uncertainty about their future. It also leaves them vulnerable to being sent home as part of a group to
situations where some individuals may face persecution.

In the past few years, new forms of international response have emerged, prompting a
widespread belief that international and national obligations towards refugees are being redefined.
One such response has been to contain potentia refugees within their home countries using devices
such as the “safe havens’ and humanitarian areas which were established in Iraq and former
Y ugodavia. In the short term, such solutions may have offered people a grave risk some respite.
However, the interventions were inextricably linked to border closures that |eft no escape route for
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people who would flee if they could. Furthermore, the safety of havens could not be guaranteed, with
tragic results for thousands of women, men and children from Bosniaand Irag.

Some governments argue that emphasis should be placed on “the right to remain”, pointing out
that the international protection provided to refugees by countries of asylum cannot replace the
protection that people should receive from their own government. Clearly, no one should have to go
into exile to find security. If the new approaches meant that more concerted efforts were made to
improve the human rights situation in countries marked by abuses, this would be a step forward.
However, the evidence suggests that the “right to remain” is being used by states to justify closing
borders and confining would-be refugees in dangerous Situations. This violates a general principle of
international refugee law, enshrined in the Universal Declaration of Human Rights (UDHR), that
everyone has the right to seek and to enjoy asylum from persecution. It also has an al too evident
human cost.

Other methods are aso being used to facilitate the early return of refugees, including the
deployment of UN human rights monitors in Cambodia, Haiti and Rwanda; the establishment of ad
hoc war crimes tribunals for former Y ugodavia and Rwanda; and a renewed emphasis on voluntary
repatriation schemes, whether truly voluntary or not 3.

Governments and UNHCR are currently promoting voluntary repatriation as the favoured
solution to refugee problems. UNHCR'’ s emphasis on this approach appears to be a pragmatic
attempt, in the face of continued pressure from governments, to hat the erosion of refugee protection
by ensuring the early return of refugees to their homes. However, the redlity for many refugees has
been return home under “voluntary repatriations’ that are not truly voluntary and before conditions are
sufficiently and durably safe. By comparison, there is remarkably little attention paid to the other
“durable’ solutions of integration in the country of asylum or resettlement in a third country.

All of these practices — obstructing access to their countries, applying asylum criteria
restrictively, detaining asylum-seekers or containing, temporarily protecting or “voluntarily”
repatriating refugees — show that states are not responding to refugee crises in ways that respect the
basic human rights of refugees.



< “To leave any of the independent republics of the former Soviet Union is practically
impossible for someone who has been involved in opposition political activity.”

Shokhrat Kadyrov emerged from a bureaucratic nightmare in July 1996. For two
nerve-racking months he had been trapped in Moscow, despite having papers granting him refugee
statusin Norway.

A 42-year-old writer and journalist from Turkmenistan, he became active in the country’s
politica opposition in 1991, helping to establish an informal weekly politica discussion club known as
Paykhas. Later that year he was detained by the police for questioning, and the Paykhas club was
banned. In 1992 he was twice put under effective house arrest, once to prevent him from attending a
human rights conference in Kyrgyzstan. The following year he was refused permission to travel
abroad. Throughout, he believed he was under constant surveillance by state officials.

In August 1993 Shokhrat left Turkmenistan with hiswife, Larisa, and 15-year-old son, Kirill,
to become refugees in Moscow (they had no residency rights there). He subsequently heard that
Turkmen officias had approached the Russian authorities seeking his extradition, as they had done
with other Turkmen political exiles. He then began the search to find asylum further afield.

Findly, in May 1996, Norway offered the family entry and work permits as refugees, and
asked the Moscow authorities to issue them emergency travel documents. Weeks went by and
nothing happened. After much lobbying by Amnesty International and others, the family eventudly
received the required exit permission. They have now
settled safely in Norway and are looking forward to their
new life.




< “They stripped me naked and assaulted me. | begged them to kill me. I nstead, they cut
off my hands with machetes.”

Sallay Goba was stripped naked and sexualy assaulted. She begged the men in uniform to kill
her, but they ignored her pleas. Instead they cut off both her hands with machetes. They tied her
hands to her elbows with string and told her to take this “message” to the nearby town of Bo, in the
Southern Province of Sierra Leone.

Sdlay Goba, awoman in her fifties, had already lost her husband, her son-in-law and three of
her grandchildren. They were killed in arebel attack in 1994 in Eastern Province. After her family
was killed she fled for safety to Mattru, near Bo. But in October 1995 an armed group attacked
Mattru.

After her mutilation, it took Sallay three days to reach Bo. During the following weeks and
months thousands more
people arrived in Bo seeking help after attacks on their villages in the surrounding countryside. Men,
women and children arrived with their fingers, hands and arms deliberately severed by their attackers.
Others had been sexualy assaulted, slashed with machetes or shot. The identity of those responsible
was often unclear: both government soldiers and rebels, who wore the same uniforms and carried the
same weapons, were implicated in attacks. By mid-1996 some 230,000 people who had lost their
homes, possessions and livelihoods had sought refuge in Bo.

The armed conflict in Sierra Leone, which began in 1991, has exacted an appaling toll on the
people of Sierra Leone. Unarmed civilians have suffered
atrocities such as torture and killings committed by both
government forces and an armed opposition group, the
Revolutionary United Front (RUF). According to UN
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< “Peoplein Algeria are killed and slaughtered without any reason at all... Some people
are killed because their names were mentioned in a list; others because their names
were omitted from another list... Both the government and the Islamists are killing
innocent people... The international community has so far remained indifferent to what
is happening in Algeria.”

An Algerian wrote this letter to Amnesty Internationa in 1996 in a desperate attempt to
highlight the political violence in Algeriathat has resulted in more than 50,000 killings since 1992.
Many of the victims have died in armed confrontations between security forces and armed opposition
groups. But as the violence has spiraled out of control, civilians have in-creasingly borne the brunt of
the carnage.

The security forces have extrgjudicialy executed people in the street, in their homes and in
detention centres. Hundreds of people have “disappeared” after arrest by military security and police.
Torture and ill-treatment are routine. At the same time armed groups defining themselves as “Idamic”
have murdered civilians and committed other grave abuses, including rape. All over the country,
people are living in constant fear they may be next on the list. Women are particularly afraid, as they
are targeted by one side for not wearing the vell, and by the other for wearing the veil.

The Algerian Government has proved incapable of protecting its citizens. As aresult,
thousands have made the painful decision to flee abroad to seek asylum. Sadly, many find that even
that choice is closed to them or leads to further uncertainty and danger.

Those who try to reach Western Europe are often blocked by governments that have adopted entirely
contradictory positions. On the one hand the governments have warned their own citizens to leave
Algeriaor not to visit the country because their security cannot be guaranteed by the Algerian
authorities. On the other hand, they have refused to acknowledge that Algerian refugees have fled for
their lives and would be in danger if returned.

Several Western European embassies in Algeria no longer issue visas and many others
require guarantees that applicants will be returning to Algeria. Refugees who do manage to reach
Europe are increasingly being denied asylum. Those fleeing persecution by armed groups have been
told by receiving states that there is no evidence that their persecution is encouraged or tolerated by
the authorities and that therefore their cases fall outside the UN Refugee Convention, which is not the
case (see Chapter 3). There is ample evidence, however, that thisis untrue. Asylum-seekers fleeing
persecution by the security forces face similar reasons for rejection.

Some Algerian asylum-seekers, such as members of the judiciary, fal into both categories. If
they do their job they risk being killed by armed groups. If they refuse to work, they risk punishment
by the authorities. Just one example was the case of Ali,* amagistrate. In the course of hiswork he
had to judge cases of individuals accused of “terrorism”. After he had the courage to order medical
examinations of detainees who he said had been tortured so badly they could not speak, the authorities
transferred him to a Specia Court in aregion known as a stronghold of armed Idamist groups. He
knew hislife was in danger. His fears intensified after a magistrate was killed and severa were
threatened with death. Finally he decided the risks were too great and fled to France.

Instead of welcoming him, the French Office for the Protection of Refugees and the appeal
court dismissed his claim for asylum. He was then told he had to goback to Algeria within a month.
After much lobbying by human rights groups, the French authorities in May 1996 gave him temporary
permission to stay for one year under “asile territorid”, rather than offering him refugee status. This
means his wife and child will find it virtualy impossible to join him in France. Under French
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procedures, his leave to stay should be renewed until it is safe for him to return to Algeria. Ali has no
guarantees, however. He still lives with uncertainty and fear, a victim of unfair asylum procedures that
have blighted the lives of thousands of Algerians and other nationals fleeing to France in search of

safety.

* pseudonym

A bomb explosion in aresidential area east of Algiersin 1995 which killed at least six

people.
© Associated Press
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1 Refugees. fear, flight and further suffering

Five armed men surrounded Pascal Murwirano, a 22-year-old Rwandese refugee, in November 1996.
He had sought shelter in an orphanage in eastern Zaire, hoping to avoid the conflict sweeping the
area.

“*Are you from Rwanda?

‘Yes’

‘Areyou Hutu?

‘Yes’

‘Take off your clothes.’

“Pascal crossed himself. He unbuttoned the first button of his shirt and before he could unbutton the
second one, he was shot. He took one bullet in the heart, four in the stomach and one in the head.”

This eye-witness account came from a Zairian refugee, one of thousands who fled into
Tanzaniain late 1996 in fear of their lives. All over the world people become refugees because of
fear. Fear of human rights violations. Fear of random violence. Fear of persecution.

Human rights and refugees are not separate issues. If governments protected human rights
there would be no refugees.

There were hopes at the beginning of the 1990s that the end of the Cold War would bring
greater respect for human rights. There were expectations of international collaboration in pursuit of
peace, human rights and development, and an end to proxy wars fought out in other people’s
countries. The redlity has been very different. Millions of people have had their lives shattered by
wars, secessionist conflicts and sectarian violence. Many others have
suffered state repression, ethnic hatred, religious intolerance or gender-based persecution. In
desperation, they have chosen the only option left to them — leave their homes in search of safety.

This chapter explores some of the reasons behind the flight of refugees. It is based on
Amnesty International’ s core work —researching and exposing the human rights violations covered
by its mandate. It cannot be exhaustive: every refugee has a unique experience of fear and flight and
the underlying reasons for persecution are numerous. What is clear is that refugee crises can only be
resolved if the underlying human rights issues are addressed.

Since the early 1970s the causes for flight have included: the aftermath of the end of colonial
rule; the partition of states; struggles for autonomy; political violence and repression; ethnic and
religious struggles, sometimes leading to genocide; “ethnic cleansing”; discrimination; and armed
conflict. The resulting human rights violations, either committed by governments or not prevented by
them, have meant that large-scale population movements have touched every continent in the world.

Armed conflicts

In the 1990s Europe witnessed its worst human rights disaster since the 1940s. As the former

Y ugodavia disintegrated, forcible expulsion, mass murder and rape became regular occurrences. A
refugee from former Y ugodavia told Amnesty International:

“Everybody daughters whom he chooses and where he
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chooses. Totd freedom of daughter and harassment... nobody is responsible for anything.”

In Bosnia-Herzegovina aone, more than half the population was uprooted by the war, with an
estimated 1.3 million people displaced inside the country. Around haf a million Bosnian refugees went
to other republics of the former Y ugodavia, where some faced further nationalist violence and the
risk of refoulement. Many tried to go elsewhere in Europe, but failed because visa requirements were
rapidly imposed by almost all European countries after the war had started. Most of the 600,000 who
did reach Western Europe were granted “temporary protection” instead of access to anormal
procedure that would determine whether they were in need of protection as refugees under the UN
Refugee Convention.

In other parts of the world too there have been similarly tragic stories of states disintegrating
under the pressure of internal conflict, often fuelled over many years by externa powers. Such
conflicts have involved systematic violence, with civilians caught in the middle, frequently targeted by
both sides for vicious human rights abuses. They have meant the breakdown of state authority so
there is no one to turn to for protection. They have meant surviva has become a matter of luck, not of
right — and that often the only chance of safety has been through flight. Among the countries most
affected by such crises in recent years have been Afghanistan, Angola and Liberia, all of which have
seen alarge proportion of their population flee to other countries or displaced within their own country.

Many other states racked by interna conflict and the associated human rights abuses have
seen vast numbers of people forced to flee abroad or to other parts of their country. These include
Algeria, Burundi, Colombia, Sierra Leone, Somdia, Sri Lankaand Sudan.

In several parts of the world the brutal repression of nationa independence movements
continues to cause people to flee. Among the victims are people from East Timor, fleeing Indonesian
Government repression, and Tibetans, escaping religious and political persecution by the Chinese
authorities. The war between the Russian Government and the secessionists of the Chechen Republic,
which began in late 1994, saw Russian troops bombard the capitd city, Grozny, until two-thirds of the
houses had been destroyed. The mgjority of the city’s population of 400,000 fled. Most went to stay
with friends and relatives el sewhere in the Chechen Republic; others went to neighbouring
autonomous republics within the Russian Federation.

War and repression of particular communities have combined to create refugee crises. During
the Gulf War in 1990 to 1991, hundreds of thousands of people were expelled from or fled Kuwait and
other Gulf states. In the aftermath of the war, an estimated two million Iragi Kurds and Shi’aMudlims
from southern Irag escaped appalling levels of brutality by Iragi forces, ending up in vast campsin
Iran, Turkey and elsewhere. Such sudden mass movements of people aways signal terror and human
rights catastrophes.

Political repression

Every day in countries al over the world individuas make the agonizing decision to leave their
homeland. They may be palitical activists who have discovered that the police are looking for them —
and in their country suspected opponents of the government face torture or death. They may be
members of a political, religious or human rights organization which has been targeted by the
authorities. They may have received a death threat from an armed opposition group, and know their
timeis running out. All have aright to seek internationa protection, whether or not they are part of a
mass exodus which has caught the world’ s attention.

Countless refugees have been forced to flee because of the ruthless determination of their
rulers to hold on to power. The military government in Myanmar, which seized power in 1988, has
brutally repressed the activities of the pro-democracy opposition. Its forces have killed and tortured
thousands of people. Those most in danger are members of Myanmar’s minority ethnic groups and
those living in border areas where armed opposition groups are active. Untold numbers of women,
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men and children die or are tortured each year when forced to work as porters for the army.
Hundreds of thousands of Burmese refugees have fled from this nightmare to neighbouring countries.

A strong indication of where human rights violations are endemic or persistent is the number
of people fleeing a country. Governments may be able to restrict access to information. They may
deny that any violations are occurring. But they can rarely stop desperate people escaping and then
telling their Sories.

The crammed boats bobbing precarioudy towards the USA from Haiti at various times over
more than a decade exposed the brutality of successive Haitian governments. The steady flow of
Iranians arriving at border points, ports and airports every year are living proof of the climate of fear
in the country. Turkish Kurds seeking asylum abroad consistently describe the deliberate and
systematic practice of torture, “disappearance’ and extrgjudicia execution by the Turkish authorities.
The numbers of refugees from countries such as Chad and Togo show that the promises of greater
respect for human rights made by new governments have been cruelly broken.

When large numbers of refugees belong to the same ethnic group, it usualy means the group
has been targeted for human rights abuses. Few people from northern Bhutan are refugees, while
there are more than 90,000 refugees from southern Bhutan living in eastern Nepal. Most were forced
to leave by the actions of the Bhutanese authorities in the early 1990s.

Refugees from Mali and Niger are dmost al ethnic Tuaregs, who have fled government
reprisals against Tuareg insurgents. Thousands of Oromos are still escaping from Ethiopia, despite
genera improvements in Ethiopia’ s human rights record.

There are other forms of persecution which fall outside Amnesty International’ s specific
mandate that force people to flee their homes and become refugees. For example, discrimination can
be so severe that it congtitutes persecution. Victims of such persecution are entitled to protection.

Conditions after flight

The international refugee system should protect refugees as soon as they leave their country. The
reality, however, is that many do not find the safety they deserve and are entitled to. Already
traumatized by their experiences, they face new fears and new pain.

Many refugees, especialy women, are abused during their flight in search of a sanctuary.
Smugglers, border guards, pirates, members of armed groups, even other refugees, have al been
known to abuse refugee women while they are in search of safety. Afghan women trying to reach
Pakistan are frequently raped and tortured by members of armed groups and border guards.
Vietnamese refugees on boats have been attacked by pirates and robbed, raped and killed. Convoys
of refugees fleeing the Russian attack on the Chechen Republic have been deliberately sprayed with
bullets and mortar shells.

The end of the flight does not necessarily mean the end of danger. Refugees living in camps are often
dependent on rations that are distributed by groups responsible for abuses back home. The local
power structure in the country of origin is often replicated — as are the abuses. Women in particular
are vulnerable to rape or demands for “sexual favours’ in exchange for food and water.

The camps are often in countries that are themselves racked by civil war or run by governments that
flagrantly violate human rights. Refugee camps in eastern Zaire, for example, were heavily shelled by
rebel forcesin late 1996. Hundreds of unarmed refugees were killed. Hundreds of thousands were
forced to abandon the camps.

Refugees can also find that their presence in a country is resented. The sudden arrival of
large numbers of refugees can create real economic and environmental problems, and exacerbate
existing political tensons. In these conditions, governments sometimes offer them little or no
protection, or actively contribute to an atmosphere in which refugees are attacked and abused by local
people. This has sometimes been the case, for example, for Somalis in Kenya and for Afghansin
Pakistan.
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In severa countries in the north, refugees have been victims of racist attacks by local people.
They have had petrol bombs pushed through their doors or have been subjected to verba and physical
abuse as they walk in the street or attend school. In Germany, for example, African and Turkish
refugees have been targeted for abuse and even burned to death in arson attacks on their homes.

In many places, however, refugees have overcome enormous obstacles to make the best of a
bad stuation. Generations of Paestinians living in camps in the Middle East have run schools, hospitals
and workshops. Ethiopian and Eritrean refugees in camps in Sudan have organized income-generating
schemes, such as raising chickens and dress-making, as well as literacy classes. In campsin Nepal,
refugees from southern Bhutan run organizations that counsel victims of rape and teach basic skills. In
some countries, refugees have been welcomed and integrated into communities and now play afull
part in the life of their adopted countries.

In other cases, the dangers that drove refugees from their country have ended and people
have been able to return home. Some do so as individuals, as did many of those who have returned to
South Africa since the end of apartheid. Others return under repatriation schemes overseen by
UNHCR or undertaken by governments working together. Almost 20,000 Guatemalan refugees
returned from Mexico between 1993 and 1995, a process made possible by an agreement reached
with the Guatemalan Government. More than 1.7 million Mozambican refugees returned to their home
aress from six neighbouring countries in two and a half yearsin the 1990s — the largest repatriation in
African higtory.

However, the overwhelming magjority of the world' s refugees have little chance of an early
return home in safety and dignity. They will continue to suffer abuses, didocation and poverty while
they wait for the world’s governments to live up to their international obligations to promote and
respect human rights.
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< Augusto Gomes survives by selling single cigarettes from a hut he made out of sticks and
grass. Around him are countless more grass huts, constructed by people internally displaced in

Angolain 1993 as aresult of the civil war. The placeis called Porto Quipiri, the temporary

home for many of the 90,000 people who used to live in Nambuangongo, 145 kilometres north

of the capital, Luanda.

Augusto fled with his parents and 12 brothers and sisters after forces belonging to UNITA, an
armed opposition group, took control of his village in April 1993. He il findsiit distressing to explain
the carnage they escaped.

“UNITA hunted people in the bush. Those who were caught were brought to the village and
killed. Some were shot. Others were axed with machetes. Some were cut up after they were shot.
Some old people... were locked up in houses which were then set on fire.”

For weeks Augusto’s family and friends lived in the bush before dowly making their way by foot to
Porto Quipiri, 50 kilometres from Luanda. Many becameill, with vomiting, diarrhoea and interna
bleeding. At least 50 people died, mostly children and the elderly. Some of the dead could not be
buried.

They first stopped at Caxito, where for two months they struggled to avoid starvation as no
food aid was provided. Two hundred people died. When they eventually reached Porto Quipiri, they
were given some rations, athough barely enough to live on. In 1995 Augusto’s wife died.

Augusto and his family want to return home when it is safe. They complain that many people
in authority are aware of the appalling conditions they are suffering in the camp. But, Augusto says,
“nobody does anything about it.”

< Karenni refugee children from Myanmar in a camp on the Thai/Myanmar border.
© Howard J Davies

“I heard a soldier’ s voice and then | heard my [17-year-old] grand-daughter give a short but
very loud scream, and then | heard her sobbing... The captain pulled her towards him and
raped her. After he’d done so, he showed the girl his gun and said, ‘No oneisto know this
event. If you tell anyone, 1’1l kill you’.”

This family had already fled Myanmar (Burma) to escape persecution. The grandmother, a
54-year-old Mon Christian woman, described to Amnesty International how they had Ieft the PaY aw
refugee camp in Thailand and secretly crossed the border to collect two pigs from their village for a
Christmas celebration. They were intercepted on the way back by 40 members of the Burmese army
(the tatmadaw), who confiscated the pigs, interrogated them about opposition activity in the area,
raped the young woman and threatened to kill them all. Eventualy the family was alowed to return to
the camp.

Such brutality has driven hundreds of thousands of Burmese people from their homes. Most
are internaly displaced, athough many have sought sanctuary abroad. The worst affected are
members of Myanmar’s scores of ethnic and religious minorities, who make up athird of the
population, particularly Karens (Kayin), Mons, Shan, Karennis and Rohingyas.
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Gross human rights violations have continued unabated in Myanmar during the past eight
years of military rule by the State Law and Order Restoration Council. Anyone who is a member of a
minority group or who is suspected of opposition risks extrgjudicia execution, imprisonment, torture
and detention in inhuman conditions. Many people are forced to work for the state or military, during
which they are tortured and ill-treated. An unknown number have died. In such a climate, many
people feel they have no choice but to flee.

< Two things used to dominate Gharib el-Arbi’slifein Tunisia: the theatre and palitics.
Then something else took over. Fear.

In 1978, as a 19-year-old undergraduate studying the theatre, he joined an organization which
later became al-Nahda, an Idamic opposition group. After leaving college he combined his two
passions. With 10 others, he set up a theatre company which staged productions exploring cultura and
political issues, often using political satire.

Gharib’s fear began in 1982. He was arrested, deprived of his passport and imprisoned for six
months for membership of al-Nahda. Two years later he was imprisoned again, this time for a year,
and was tortured for 48 consecutive days. After his release, he continued to stage political plays,
despite rising levels of repression against members of al-Nahda. Thousands of suspected al-Nahda
members have been imprisoned after unfair trias, and reports of torture are received almost daily.

M ethods used include beatings on the soles of the feet, suspension by the ankles, eectric shocks and
the insertion of a bottle into the anus.

On the last day of 1993, Gharib redlized his time was running out. Police poured into his
theatre during a show and arrested four actors. He says one died in custody as a result of torture.

He managed to escape and went into hiding. After other friends and colleagues had been arrested, he
decided he had no choice but to leave Tunisiaand his beloved theatre company. In April 1994 he
boarded a boat bound for Italy.

He now livesin a village near Como with two brothers. The Itaian authorities have rejected
his asylum claim and he is awaiting the outcome of an appeal. “I like Italy,” he says, “but | would
prefer to live in a country where the laws on refugees are respected.”

< The Kurdish village of Ormanici in southeastern Turkey was largely evacuated
following brutal security force operationsin 1993. © Richard Wayman
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< Whoisarefugee?

The internationaly agreed definition of who is arefugeeis spelled out in the 1951 UN  Convention
relating to the Status of Refugees (the UN Refugee Convention). This definition has been broadened
in some regions by various regional agreements. In practice, there are significant differences in how
dates apply the relevant definition of who is entitled to protection as arefugee. Thisis influenced by
how they view the causes of flight, which of these they recognize as forming alegitimate basis for
granting protection, and in some cases by the political interests of host governments.

Amnesty International applies asimple standard in its work on refugees. Anyone who can
reasonably be expected to be in danger of imprisonment as a prisoner of conscience, torture,
execution or “disappearance” in their country should not be forced to return there.

In this report, when Amnesty International refers to refugees, the term includes al
asylum-seekers fleeing persecution and human rights violations, including those who have not been
formally recognized as refugees.

UN Refugee Convention

The UN Refugee Convention is an internationally agreed and legally binding treaty. It defines a
refugee as a person who:

“ ... owing to well-founded fear of being persecuted for reasons of race,

religion, nationality, membership of a particular socia group or political opinion, is outside the country
of his nationdity and is unable or, owing to such fear, is unwilling to avail himself of the protection of
that country...”4

A person becomes a refugee as soon as he or she isin the situation defined in the UN
Refugee Convention, not smply when another state has formally recognized his or her refugee status.

The “well-founded fear” in the UN Refugee Convention must be objectively measured. The
standard of proof should favour the claimant. Generally, someone’ s fear of being persecuted is
“well-founded” if it appears justified in light of the known facts about the country of
origin and the particular circumstances
of theindividua.

“Persecution” is not defined in the Convention but has been interpreted in practice to mean a
violation of someone’ s basic human rights of sufficient gravity that the protection of another state is
needed °. The need for protection depends on the gravity of the harm and the type of human right
involved.

The international community has decided that certain rights are so fundamental that they have
to be respected at al times. A violation of any of these rightsis considered to be persecution,
whatever the circumstances. These rights, which are spelled out in the International Covenant on Civil
and Political Rights (ICCPR), include:

C theright to life;

C the right to be protected from torture or cruel, inhuman or degrading treatment or
punishment;

C the right not to be subjected to davery or servitude

C the right not to be subjected to prosecution for an act which did not constitute a crimina
offence under law at the time when it was committed,

C the right to recognition as a person before the law;

C the right to freedom of thought, conscience and religion.
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Attacks on other fundamenta rights constitute persecution under internationa law unless the
intensity of the attacksis particularly low. These rights, also covered by the ICCPR, include:

liberty and security of the person, including freedom from arbitrary arrest and detention;
liberty of opinion and expression;
liberty of assembly and association;
right to equal protection for al (which equals prohibition of discrimination);
right to afair and public hearing and to be presumed innocent unless guilt is proved;
right to persona and family privacy and integrity;
right to internal movement and choice of residence;
freedom to leave and return to one’s country.

D OO OO OO

OAU Convention

The Organization of African Unity (OAU) adopted in 1969 the OAU Convention, which is a binding
treaty. It expanded the definition of refugeesin Africa:

“Theterm ‘refugee’ shall also apply to every person who, owing to externa aggression,
occupation, foreign domination or events serioudy disturbing public order in either part or the whole of
his country of origin or nationality, is compelled to leave his place of habitua residence in order to
seek refuge in another place outside his country of origin or nationality.”®

Cartagena Declaration

In 1984, 10 Latin American states adopted the Cartagena Declaration, which also extended the
definition of refugees in the Americas to:

“...persons who have fled their country because their lives, safety, or freedom have been threatened
by generalized violence, foreign aggression, internal conflicts, massive violations of human rights or
other circumstances which have serioudly disturbed public order.””

Although the Cartagena Declaration is not legally binding, it has become the basis of refugee
policy in the region and has been incorporated in the legidation of a number of states.

Defacto refugees

Thereis genera recognition that given the narrow definition of refugees within the UN Refugee
Convention, an expanded class of “refugees’ has a legitimate claim to some form of protection.
UNHCR describes refugees and “people of concern” as those who have been forced to flee their
country as aresult of persecution, massive human rights violations, generalized violence, armed
conflicts, civil strife or other circumstances that have serioudy disturbed public order, threatening their
lives, safety or freedom. Some of these people are protected as refugees; others are protected on
humanitarian grounds as “ non-refugees’ who may face danger if returned to their country of origin
are often called “de facto refugees’ 8.
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2 Refugees and human rights

The rights of refugees and basic human rights are inextricably linked. First, today’ s human rights
abuses are tomorrow’ s refugee movements. Second, refugees are entitled to the same fundamental
human rights as every other human being. The right to protection from refoulement that refugees have
under international refugee law is smply another means by which basic human rights are safeguarded.

For historical reasons, people working on behalf of refugees and human rights groups have
often appeared to pursue separate agendas. Y et the struggle for the rights of refugeesis an integral
part of the broader campaign for human rights, and international human rights standards provide
authoritative tools and powerful mechanisms to support the protection of refugees.

Refugee protection is an important element in preventive human rights work; when every
other safeguard fails, asylum in aforeign country is adirect and immediate method of human rights
protection. The linkage between refugee rights and human rights can be seen in the fundamental
principle of non-refoulement. This safeguard is the cornerstone of refugee law and is firmly
established in international human rights treaties, such as the Convention against Torture and Other
Crud, Inhuman or Degrading Treatment or Punishment (Convention against Torture) and the ICCPR,
both of which proscribe the return of a person to a place where they may be at risk of torture or cruel,
inhuman or degrading treatment or punishment. Furthermore, the principle is generaly considered to
be arule of international customary law — it is binding on dl states, whether or not they have
acceded to any of the treaties governing international refugee law and international human rights law.

The Universal Declaration of Human Rights (UDHR) sets out everyone's basic human rights.
Article 14(1) states that “Everyone has the right to seek and to enjoy in other countries asylum from
persecution”. This right was reiterated in the UN Declaration on Territoria Asylum, adopted by the
UN Genera Assembly in 1967, athough attempts to turn thisinto a binding treaty faile °. However, the
generd right to seek and to enjoy asylum does not congtitute an individua right to be granted asylum:
states have consistently shown great reluctance to agree internationa instruments that would impose
duties on them to grant asylum

The UN Refugee Convention lays down minimum rights to which refugees are entitled, and
obliges dl states that have ratified the treaty to uphold them. It details types of
refugee-specific rights, including non-refoulement. The Convention also covers basic civil rights for
refugees as well as basic economic rights to enable refugees to provide for their own needs.

These rights should guarantee minimum standards for refugees within their country of asylum
and should ensure that refugees are treated comparably in al states (according to their means) which
are party to the UN Refugee Convention. However, these rights are increasingly being restricted,
undermined or ignored.

Non-refoulement

Bouasria Ben Othman, an Algerian asylum-seeker, paid the ultimate price when the principle of
non-refoulement was violated. On 15 July 1996 the Belgian authorities returned him to Algeria after
refusing his asylum application, despite the clear risks he would face in his country. He immediately
“disappeared”. Four months later the Belgian authorities told Amnesty International that he had
indeed been arrested on arrival in Algeria, then released, then rearrested in mid-November when
trying to cross the border into Libya. On 26 November Bouasria appeared on Algerian television
saying he was well and that people should stop asking about him. A week later Algerian police told his
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family that he had thrown himsealf out of awindow while in detention and that he had died. He was 31
years old.

Non-refoulement is defined in Article 33(1) of the UN Refugee Convention:

“No Contracting State shall expel or return (“refouler”) arefugee in any manner whatsoever to the
frontiers of territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular socia group or political opinion.”

This principle applies to al refugees, including asylum-seekers whose status has not yet been
determined and those seeking entry to a country.

Every person fleeing persecution and asking for asylum is protected by Article 33 from being
rejected at a country’s border. EXCOM has repeatedly stated that in all cases the “fundamental
principle of non-refoulement including non-rejection at the frontier” must be ensured.** Sending
anyone back who would be at risk of serious human rights violations or persecution in their home
country congtitutes a clear violation of the principle of non-refoulement, regardless of whether they
have been alowed access to asylum procedures and even if their claim might have been refused.

Some refugees are not sent directly back to their country of origin, but are sent to another
country which then sends them back without a fair and satisfactory assessment of their asylum claim.
This condtitutes indirect or chain refoulement and similarly contravenes the protection provided for
under Article 33.

Refoulement is prohibited under Article 3 of the Convention against Torture. This provides
that no one, including those convicted of crimes, should be sent back to a country where they would
be at risk of torture. There are no exceptions to this provision.

Amnesty International consistently opposes the return of anyone to face the death penalty in
all cases, including those involving war criminals. Host states can prosecute war criminalsin their own
countries— and if they do not have the appropriate laws, they should enact them.

An example of the successful use of such international human rights mechanismsis the case
of Balabou Mutombo, a Zairian threatened with deportation from Switzerland. A member of an
opposition party, he had been arrested in 1989 and tortured. Medica certificates confirmed his
account. After his asylum application and appea were rejected, his lawyer, supported by Amnesty
International, took the case to the Committee Against Torture (a body set up under the Convention
againgt Torture). The Committee examined his case and informed Switzerland that if Balabou
Mutombo were returned to Zaire, this action would congtitute a violation of Article 3 of the
Convention againgt Torture. The Swiss Government then annulled the deportation order.

The fundamenta principle of non-refoulement is also contained in many other internationa
human rights agreements, including Article 3 of the UN Declaration on Territorial Asylum; Article 8
of the UN Declaration on the Protection of All Persons from Enforced Disappearance; and Principle
No. 5 of the UN Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions. In addition, the Council of Europe told its member states in 1984 “that the
principle of non-refoulement has been recognised as a genera principle applicable to al persons’, not
just recognized refugees *2.

There is also protection against refoulement in various regional human rights standards. the
European Convention for the Protection of Human Rights and Fundamenta Freedoms (ECHR); the
American Convention on Human Rights; and the African Charter on Human and Peoples’ Rights.
The European Court of Human Rights, for example, referred to Article 3 of the ECHR when hearing
the case of Karamjit Singh Chahal, a Sikh asylum-seeker in the UK *3. He had been detained for
more than six years facing possible deportation to India, where he would have been at risk of torture
and other serious human rights violations. In November 1996 the European Court ruled that the
protection offered by Article 3 is absolute and does not alow for any derogation. The Court instructed
that Karamjit Singh Chaha should not be deported
and that his detention should be subject to judicia scrutiny. He was immediately rel eased.
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The OAU Convention guarantees the principle of non-refoulement. The Cartagena
Declaration stresses “the importance of the principle of non-return” and makes clear that this principle
appliesto al states, whether or not they are bound by a further treaty or agreement. Both the OAU
Convention and the Cartagena Declaration explicitly identify rgjection at the frontier as a breach of
the non-refoulement principle.

The principle of non-refoulement, aslaid down in the UN Refugee Convention, is not
absolute. Article 33 states that it may be suspended if there are reasonable grounds for regarding the
asylum-seeker as a danger to the security of the host country, or if the asylum-seeker has been
convicted of “a particularly serious crime”’ and constitutes a danger to the host country.

Because of the fundamental importance of the principle of non-refoulement, the
circumstances in which it may be suspended are very restricted. A state considering suspending the
principle must ensure that the individual poses a clear danger to the public or to nationa security. It
should take into account the proportionality of the sentence faced relative to the crime; the
circumstances of the crime and other factors. For example, if a refugee who has been sentenced to
one year's imprisonment for a public order offence islikely to face a further 30-year sentence if
returned to his or her country of origin, then he or she should not be returned.

The need to escape

Refugees often have no choice but to enter another country without going through legal formalities.
Article 31 of the UN Refugee Convention recognizes this reality. It says.

“Contracting States shall not impose pendties, on account of their illegal entry or presence, on
refugees who, coming directly from aterritory where their life or freedom was threatened... enter or
are present in their territory without authorization, provided they present themselves without

delay to the authorities and show good cause for their illegal entry or presence.”

This exemption from punishment for unauthorized entry applies to refugees whether or not they have
yet been formally recognized; it therefore applies to asylum-seekers.

Refugees should not be punished for failing to possess valid travel documents or visas, or for
using false documents. If the refugee could not have legally entered a country in order to escape
persecution, this amounts to “good cause for their illega entry” 4. To benefit from this provision,
refugees have to present themselves to the authorities and ask for asylum “without delay”, which
should be taken to mean within a reasonable period of time. In some
countries refugees are required to lodge their asylum claim within as little time as 24 hours. Such limits
are clearly unreasonable given the circumstances of flight of many refugees *°.

The term “coming directly” in Article 31 is often misused by states to deny protection to
refugees. The drafters of the UN Refugee Convention intended to exclude those who “had settled
temporarily” in one country before entering another, but not to exclude refugees who had smply
passed through other countries before arriving in the country where they sought asylum. The
important issue is where the flight ends, not the countries that have been passed through during flight.

States are legitimately alowed to restrict the movements of refugees who have entered the
country “illegaly”, but only on the basis that they “shal not apply to the movements of such refugees
restrictions other than those which are necessary” ¢ and only until their status is recognized or they
obtain admission to another country.

Human rightsin countries of asylum

Refugees basic human rights in a country of asylum include liberty and security of the person, and
protection from discrimination. Many other rights are spelled out in the UN Refugee Convention and
other human rights treaties, such as the right to work, social security, public education and travel
documents and the right to family reunion 7. These depend on the refugee’ s status, whether they are
lawfully in the territory and the host state’s accession to refugee and other international treeties.
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One of the most important human rights for refugees in their country of asylum is that of
freedom from arbitrary arrest or detention. Human rights law has devel oped a series of measures to
ensure that dl individuds, including refugees, are not arbitrarily or unlawfully deprived of their liberty.
The right to personal liberty is violated if an arrest or detention is arbitrary and is not carried out in
accordance with a procedure prescribed by law. In many countries, asylum-seekers and refugees are
automatically held in detention once they have asked for asylum. The UN Working Group on
Arbitrary Detention, a body set up by the UN Commission on Human Rights, has declared:
“[A]rticle 14 of the Universal Declaration of Human Rights guarantees the right to seek and to enjoy
in other countries asylum from persecution. If detention in the asylum country results from exercising
this right, such detention might be ‘arbitrary’.”

Freedom from arbitrary and unlawful detention includes the right to be brought promptly
before ajudicial authority; the right to review of detention within a reasonable time or to release; and
the right to challenge detention before a competent authority.

Detailed rules governing the treatment of detainees and prisoners have been adopted by the
UN. These are: the UN Standard Minimum Rules for the Treatment of Prisoners; the UN Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment; and the
UN Rules for the Protection of Juveniles Deprived of their Liberty. The Council of Europe adopted
smilar rules in 1987 — the European Prison Rules.

There are a number of other international mechanisms that can play arole in protecting
detainees. These include: the Special Rapporteur on torture; the Special Rapporteur on summary or
arbitrary executions; the UN Working Group on Enforced or Involuntary Disappearances, the
Committee against Torture; and the Committee set up under the European Convention for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment.

Human rights protection for particular groups
There are specia additional human rights safeguards to protect certain vulnerable groups, some of
which are outlined below.

Women

Women are particularly vulnerable to discrimination and human rights violations both before flight and
as refugees. Despite this, they can find it particularly difficult to claim refugee status successfully. For
example, experience shows that women who suffer severe discrimination on grounds of gender have
difficulty proving that the discrimination amounts to persecution. The UN Refugee Convention does
not include gender as one of the specific grounds of persecution on which to base a claim for refugee
satus. In addition, asylum decision-makers often fail to understand the particular difficulties and fears
faced by women refugees.

The vast mgjority of women flee their country for the same reasons as men — to escape
persecution because of their nationa, ethnic or social identity or their religious beliefs or political
opinions. Some forms of persecution, however, largely or exclusively affect women. These should be
accepted as valid grounds for granting protection under the UN Refugee Convention. Among the
issues that should be considered when assessing asylum claims bwomen are the following:

C women may fear gender-related harm and may require gender-sensitive procedures during
assessment of their claims,

C women may be persecuted for reasons of kinship, for example because of the activities of a
male relative

C women may be victims of severe discrimination on the basis of their gender, which may

amount to persecution: often the state is unable or unwilling to protect them;
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C women may be victims of acts of violence perpetrated by public authorities or private citizens
(such as rape and domestic violence) which amount to persecution: again, often the state is
unable or unwilling to protect them;

C women may be victims of human rights violations for transgressing or refusing to comply with
their society’s religious or customary laws and practices.

At present, officia positions on which types of gender-related harm constitute persecution
under the UN Refugee Convention vary between countries and are changing as individual cases are
heard. One of the most progressive is the position adopted in 1993 and updated in 1996 by the
Canadian Immigration and Refugee Board (IRB) in its guiddines for dealing with “Women Refugee
Claimants Fearing Gender-Related Persecution”. There has been much debate about the pros and
cons of adding a new category of “gender” to the grounds for persecution in the UN Refugee
Convention, or whether women making gender-related claims are covered in the category of
“membership of a particular social group”. The Canadian guidelines show how the existing refugee
definition can be interpreted in away that recognizes the relationship between gender and persecution,
but stop short of adding gender as a ground for persecution. They have not yet been taken up by many
other countries, although a few states, including Australia and the USA, have developed improved
guidelines for considering women refugees fleeing gender-specific abuses, and others, among them
Denmark and Switzerland, are in the process of drafting such guidelines.

Most gender-related claims made by women asylum-seekers raise four main issues, which the
Canadian guiddines address:

C the extent to which a woman making a gender-related claim for asylum can rely on the

reasons for persecution set out in the UN Refugee Convention definition (race, religion,

nationdity, membership of a particular socia group or politica

opinion);

when sexual violence constitutes persecution;

how decision-makers should gather and evaluate evidence;

the specia problems women face in describing the experiences that force them to seek
asylum.

For women whose persecution is not based on grounds of race, religion, nationality or politica

opinion, the guidelines say that the category of “particular socia group” should apply. The woman

must be able to show that the “group” is distinguishable from the rest of the population. The “group”
may hold some common belief or practice; it may suffer severe discrimination or in-human treatment;
it may be denied state protection from violence, including domestic violence. The fact that the

“particular socia group” may consist of large numbers of women is irrelevant: other Convention

grounds, such as nationality and political opinion, are dso characteristics shared by large numbers of

people.

In 1991 UNHCR issued “ Guidelines on the Protection of Refugee Women” and a number of
Conclusions on women refugees have been issued by EXCOM. Among other things, the UNHCR
Guidelines spell out the need for asylum procedures to take account of the specia difficulties which
refugee women may have when applying for asylum. For example, women may need to be given the
opportunity to be interviewed aone by a woman
officid and with a woman interpreter 8.

Whatever guiddines are adopted by individua governments, al states are obliged to protect
women subject to their jurisdiction from human rights violations, including those suffered primarily or
solely by women. The UN Declaration on the Elimination of Violence Against Women requires all
states to work towards the eradication of violence against women. This means that women fleeing
domestic violence committed in states which sanction or tolerate such abuses should be able to rely on
the principles of the Declaration in demongtrating ways in which their state has failed to provide the
protection to which they are entitled under international human rights standards.

DO OO
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Discrimination against women is prohibited in internationa human rights law. When
discrimination amounts to persecution,such as when women are severely punished for breaking their
society’ s customs, victims may qualify for protection under the UN Refugee Convention. The most
important internationa treaty dealing with this issue is the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW). This treaty obliges States Parties to condemn
discrimination against women in al its forms, to adopt appropriate legidative and other measures, and
to establish legal protection for the rights of women.

Further protection for women's rights is found in: the Convention on the Palitical Rights of
Women; the Convention on the Nationality of Married Women; the Convention on Consent to
Marriage, Minimum Age for Marriage and Registration of Marriages; and the UN Declaration on the
Protection of Women and Children in Emergency and Armed Conflicts. In addition, the work of the
Specia Rapporteur on violence againgt women, appointed by the UN Commission on Human Rightsin
1994, isinstructive.

The Beljing Declaration and Platform for Action, adopted by the 1995 UN World Conference
on Women, also contains important commitments by governments to improve the protection and
promotion of women's human rights. For example, governments agreed to review nationa legidation,
policies and practices in light of the CEDAW. Most importantly for refugee protection, governments
recognized that sexual violence and other gender-related persecution congtitute persecution within the
meaning of the UN Refugee Convention.They aso acknowledged that in some countries of asylum
women have difficulties in being recognized as refugees when their claim is based on such
persecution.

Children
Children are clearly a vulnerable group in need of specia protection. The Convention on the Rights of
the Child applies to al people under 18 years of age. It covers nearly every aspect of achild slife,
from civil and politica rights to hedlth and education. There are specific provisons on juvenile justice,
including deprivation of liberty, and on family rights. The Convention prohibits discrimination, which
means that whatever benefits a state gives to children who are citizens, it must give to al children,
including those who are refugees on its territory.*°

Refugee children have special protection needs, especially those who are alone
(unaccompanied minors). UNHCR has published guidelines on appropriate procedures and EXCOM
Conclusions 47 and 59 cover the specia concerns of refugee children. Some states, notably Canada,
have followed suit with smilar guiddines.

Theinternally displaced

An egtimated 25 to 30 million people have been uprooted from their homes and forced to flee in fear
of their lives, but remain within the borders of their country of origin. As aresult, they are deemed to
be “internally displaced peopl€’, rather than refugees, by the international community. Most do not
receive international protection and assistance.

Such people are particularly vulnerable to further abuses. Mogt are fleeing armed conflict and
end up in camps, settlements or towns under the control of one of the parties to the conflict. Asa
result they often still face the same dangers they fled. Settlementsin conflict zones are attacked,
sometimes repeatedly. In camps, armed men enter to demand food, to abduct individuas, and to rape
and abuse women and girls. In towns, internaly displaced people often face extreme discrimination
and abuse. In dl these situations, they are economically marginaized, often destitute and have no
outside authorities to turn to for help.

While the underlying causes for their flight may be identical to many of their compatriots who
have fled abroad, only those who are outside their country have any chance of being recognized as
refugees. This discrepancy has provoked widespread debate at an internationa level about the
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protection and assistance needs of the internally displaced. The debate has been fuelled by attempts

by governments, the UN Security Council and UN agencies to deal with refugee flows by providing

help to people in their own countries who might otherwise flee abroad.

The distinction between refugees and the internaly displaced appears arbitrary, but doing
away with it isnot as smple as it might appear. Many governments are hostile to internationa
involvement in protecting and assisting their own citizens, even if they are displaced, starving and sick.
In some situations, the ferocity of the armed conflict makes it difficult to provide real protection. If
“safe havens’ are established, then governments in potential asylum countries will argue that displaced
people should remain in the “safe haven” rather than seek protection abroad. Unfortunately, recent
experiences in Bosnia and elsewhere show that “safe havens’ are not necessarily safe at all.

In recent years the international community has paid more attention to internally displaced
people. In 1991 the UN Commission on Human Rights adopted the first of several resolutions
concerning the internaly displaced. Thisled in 1992 to the appointment by the UN Secretary-Genera
of a Representative for Internally Displaced Persons, who has studied relevant legal issues and held
discussions with governments about how to improve the conditions of interndly displaced people. In
1994 UNHCR issued guiddines on its own competence to work on behdf of the internally displaced.
However, the steps taken so far by states and international organizations are inadequate. More needs
to be done to protect the human rights of internally displaced people.

The key human rights of internaly displaced people that need protection are the following:

C the right to freedom of movement within a state, including the freedom to choose one's own
residence, and especialy including the right not to be forcibly removed, relocated or otherwise
forcibly displaced from one's chosen place of residence;

C absolute prohibitions on acts causing forcible displacement including:

(i) forcible removals or relocations of members of nationa, ethnic, racia or religious groups which are

carried out to create or maintain internal territorial divisions that are based on membership of such a

group;

(i) forcible removals or relocations which cause serious physical or mental harm to members of a

national, ethnic, racia or religious group or deliberately inflict on such a group conditions of life

calculated to bring about its physical destruction, and which are committed with the intent to destroy,
inwhole or in part, such a group;

(iii) deliberately provoking individuas to flee particular areas, through such measures as threats or use

of violence or totd disrespect for their fundamental human rights, or destruction of crops, livestock,

water supplies, shelter or other materias essentia to their survival, or in situations of conflict through
acts intended to terrorize the civilian population or which are carried out with a deliberate disregard
for their safety.

C the right of free movement should include the right of individuals within a state to flee
(including to other countries if necessary) from areas where their lives, security or freedom
are threatened, and the right not to be forcibly returned to such aress.

C the right of free movement should aso include the right of internaly displaced people to
return to their homes should they wish to do so.

In addition, the internally displaced have rights to liberty and physica and mentd integrity, to free

opinion and expression and to freedom from arbitrary detention, unlawful killing or “disappearance”

and torture or other cruel, inhuman or degrading treatment.
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Tamil refugeesreturned from India reunite with relatives and friends through the

fence at Trincomalee reception centre, Sri Lanka.
© Howard J. Davies

“| felt like someone going into space, | did not know what was going to happen to me.”
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Beatrice,* a31-year-old refugee from Cameroon, was on a plane heading back home. She had tried
to gpply for asylum in Romania, but had been sent to Russia. She then sought asylum in Russia, but
was marched onto a plane back to Cameroon.

Bestrice was involved with a political opposition party, the Social Democratic Front (SDF),
and was detained severa times between 1989 and 1996. After presidentia electionsin 1992, she says
she was held for four days without food, questioned about her political activities and beaten with
truncheons by two policemen.

In January 1996 she learned that the security forces were looking for her so she went into
hiding. In March 1996 she escaped by plane to Romania, and tried to explain her position to
immigration officias in Bucharest and to contact UNHCR:

“But when | got there the Romanian officials wouldn't listen to me. They did not grant me an
interview at al. They put me back on the same plane that brought me to Moscow.”

At Moscow airport she again tried to gpply for asylum, but again officials ignored her pless. “I
asked for the number of UNHCR but they would not give it to me.”

“After afortnight without newsin Maoscow airport’s transit zone:

“Four men came up and said ‘ You're going, get ready.” They took my bag and waked with me to the
plane. | tried to explain to them that it was dangerous for me to return, but they would not listen.”

Beatrice arrived back in Cameroon and says she was immediately detained by the security
forces but subsequently released after being made to sign a declaration that she would never
participate in political activity. Using al the resources she had, she managed to escape again, thistime
leaving using atransit visato Belarus, which then allowed her into the Russian Federation. Her
current whereabouts and status are unknown.

* pseudonym

An airport in Russia© Trip

< “We arrived here a year ago. The paramilitary were pressuring me to collaborate with
them: “Work with us or leave the area or die.” But to join up with them means working
against our neighbours. That’'s why we had to leave.”

A displaced campesino farmer now living in Barrancabermea, Colombia, told his story to Amnesty
Internationa in June 1996. He continued:

“The paramilitary work together with the military. On 28 December 1994 | had to decide
whether | was going to work with them or not. Then the army arrived while | was out working in the
fields. They detained me and took me with them. | spent four days marching with them, tied up dl the
time. They beat me alot and put a towel soaked in salty water over my face and a plastic bag over
my head. All my body was black with bruises and even now you can see the scars. Findly the
lieutenant ordered them to release me.”

Hiswife added:

“The ordedl did not end there. They returned many times to the house, amost every day and
night. They killed our neighbour and buried him... Our farm was left abandoned. Now we have no
future. We cannot return. Our children are our future, but what future have we when we can’t find
work?’

Since 1985 over 750,000 people, mostly peasant families, have been interndly displaced in
Colombia by palitical violence which has left over 30,000 dead. Some were forced out because of
military operations, others by threats or persecution from the Colombian armed forces, their
paramilitary alies or armed opposition groups.
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Forced to abandon their rural homes, deserting their livestock and possessions, they seek
refuge in shanty towns surrounding towns and cities, where they, and particularly their children, may
be preyed upon by urban “death squads’. Fearing reprisals, most do not report the attacks and abuses
which are the cause of their displacement and so their plight frequently goes unnoticed and they
receive little or no assistance.

Children of a displaced family in San Pablo, Colombia
© Paul Smith/Panos Pictures

< Neina* was blindfolded and lashed with an electric cable. Her interrogators
continued whipping her asthey screamed their questions. She can’t remember how
many timesthey hit her: the pain wastoo great. Finally she wasreleased after
signing a pledge that she would stop her political activities.

Unbowed, she continued handing out leaflets and selling newspapers for an Iranian opposition
organization. The men in uniform came for her again. The torture was repeated. The whipping was
repeated. And this time she was convicted and sentenced — to eight yearsin prison for entirely
peaceful politica activities.

She was released in 1991 but forced to report every month to Tehran’s Evin Prison, the site
of her worst nightmares. The last time she went, officials told her she would be imprisoned unless she
recorded a video denouncing her political organization.

Neinawas finally too scared to stay in the country she loved, even though, as she said, “1 had
considered escape... aform of treason”. In the end, she fled to the Netherlands.

“In the Netherlands | was never treated as a political prisoner. Nobody took any notice of my
psychological problems caused by the torture | endured. Without the assistance of Amnesty
International, | probably would till be waiting for refugee status.”

Today sheis safe but not at peace. Her husbhand remainsin Iran, undoubtedly in great danger,
and one of her brothersisin prison. Although willing to have her case and this picture published, sheis
il nervous:

“Please don’t write my name, my date of birth and my city, or any information that gives the
regime a picture of me. After thistime my nameis Neina.”

* pseudonym

< “When | heard the shooting | picked up the baby and ran into the long grass. The
shooting was in houses across our field. We lay hiding. It was becoming light. A soldier
found us. He shot and killed the child. | was wounded but he went away.”

Early that morning in May 1994 Aghok Lual Amuk, ayoung mother nursing her first child, had
been adeep in her village two hours walk from a strategicaly important railway line in Bahr a-Ghazal
in Sudan.

Since 1983 her country had been racked by civil war. Aghok’s village was in an area
controlled by the rebel Sudan Peopl€e's Liberation Army (SPLA). Each train bringing suppliesto



29

government-controlled garrisons in southern Sudan is escorted through the countryside by government
troops and soldiers from the Popular Defence Force (PDF), a government militia

The escorts destroy what they encounter — people, houses, crops and animals — to clear a path for
the train and to destabilize areas under SPLA contral by creating destitute displaced populations.

Aghok survived this particular attack. Other villagers were killed. The village was burned
down and the entire cattle herd was looted. Aghok fled eastwards with scores of others — away
from the railway to villages where food and medical care was available.

Since June 1994 these villages have been regularly assaulted by another government militia,
often shortly after UN personnel have ddlivered relief supplies. Hundreds of people seeking food and
security have been killed.

Aghok is among the millions of southern Sudanese and Nuba people displaced since the civil
war in Sudan began. Bahr a-Ghazal is a remote part of a huge country — there is no nearby
international border to offer sanctuary. Instead, people have to seek what safety they can in
neighbours' land or in squatter camps that surround garrison towns and cities.

Around four million people are displaced in Sudan.
© Sarah Errington/Panos Pictures

3 Circumvention of refugee law

Diabasana Natuba sought asylum in Germany after escaping from a Zairian military prison where she
was tortured because she had been caught photocopying opposition party materials. The German
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authorities rejected her claim on several grounds. They stated that Zaire's President does not control
the military and therefore torture by soldiers does not constitute state persecution. They asserted that
she had committed a crime by photocopying documents, so her detention was legitimate. They said
that the fact that she had travelled on a borrowed passport undermined her credibility. Most
extraordinary of al, they said that her story was not credible because many other Zairians had
recounted similar incidents. In mid-1996, she was sheltering in a church in Germany, terrified of being
deported back to Zaire.

More and more refugees do not receive the international protection they need and deserve.
Thelr rights as set down in international refugee and human rights law are routinely violated — by
states that circumvent or have not ratified the refugee treaties, or by states that misinterpret or ignore
the treaties they have ratified.

Avoidance of international obligations

By February 1997, 134 states had ratified either the UN Refugee Convention or the 1967 Protocol,
and 126 had ratified both (see Appendix 1). However, there are still more than 50 states which have
ratified neither the Convention nor the Protocol.

In Asia, the mgjority of states have ratified neither the Convention nor the Protocol. In the
Middle East (excluding north Africa), only three have ratified both the Convention and the Protocol —
Iran, Israel and Y emen. The remaining 10 — Bahrain, Irag, Jordan, Kuwait, Lebanon, Oman, Qatar,
Saudi Arabia, Syria and the United Arab Emirates — have ratified neither.

In other regions the leve of ratification is higher. In Africa, Comoros, Eritrea, Libyaand
Mauritius are the only countries that Comoros, Eritrea, Libya and Mauritius are the only countries that
have not ratified both treaties. In the Americas, Cuba, Guyana, Mexico and Trinidad and Tobago are
not party to either of the treaties. In Europe only the relatively new states of Latvia,

Moldova and Ukraine have not yet acceded to the Convention or the Protocol.

Surprisingly, five member states of EXCOM have signed neither the Convention nor the
Protocol: Bangladesh, India, Lebanon, Pakistan and Thailand. All host substantial numbers of refugees
and some of them flagrantly violate provisions of international refugee law. Y et their position on
EXCOM gives them great influence over setting standards for international refugee
protection.

Geographical limitation

The UN Refugee Convention gave states the option of protecting only refugees from Europe. To limit
their obligations in this way, states had to make a declaration at the moment of accession. Such
declarations were made by Monaco (1954), Turkey (1962), Congo (1962), Madagascar (1967), Malta
(1971) and Hungary (1989) 2°,

The 1967 Protocol removed the geographica limitation. The only exception was that states
that had aready declared geographical limitations before 1967 were permitted to retain them. This
was taken up by Congo, Monaco and Turkey?!- However, Malta and Hungary, both of which acceded
to the Convention and the Protocol after 1967, ill made a geographical limitation even though they
were not formally entitled to do so 22.

Governments that have not ratified the international refugee treaties have contended that if
they did so they would be forced to accept large numbers of refugees. The same argument has been
used by states that refuse to rescind geographical limitations. Turkey, for example, refusesto
undertake obligations towards refugees from neighbouring non-European countries. Turkish officials
often complain that the pressure from Western European governments to remove the limitation is
unfair since Western European countries are less accessible to potential refugee flows from the
Middle East and Asiathan Turkey. It is unlikely that states will be persuaded to extend their
obligations until the wedthier countries share more fully the global responsibility for hosting refugees.
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Restrictive inter pretations of the refugee definition

The proportion of asylum-seekers recognized as refugees varies enormously, from around 70 per cent
in Canada to between one and 20 per cent in Scandinavia and other European countries. Since thereis
no international judicia body to rule on questions of interpretation, the result is that there may be wide
differences in how the UN Refugee Convention definition is interpreted between one country and
another. The following are just afew illustrative examples of overly restrictive or insupportable
interpretations used by governments to reject refugees.

C Torture and ill-treatment considered an individual act

Asylum authorities often treat torture and ill-treatment as illegd acts of violence by individua officials,
rather than state persecution. Tortured refugees are refused recognition even when thereis clear
evidence of endemic torture and ill-treatment in the country they have fled.

C Fear of future persecution is not enough

Some states argue that someone who was not persecuted in the past cannot have a well-founded fear
of persecution in the future. Evidence of past persecution is a strong indication of future risk. Fear of
future persecution is a central part of the definition of arefugee, and establishing this is not dependent
on having already suffered persecution. The assessment of arefugee claim is essentially an estimate
of what may happen in the future

C Political persecution treated as punishment for a criminal act

Political persecution because of membership of abanned but non-violent organization or participation
in a peaceful demonstration is treated by some asylum authorities as part of the normal process of
law. This interpretation has been applied even to refugees coming from countries that systematically
violate human rights, such as Iraq.

C Punishment for desertion treated aslegitimate

Punishment for desertion or for refusal to serve in the military, even if the punishment is death, is often
not accepted as grounds for granting asylum. This is applied even to people fleeing wars such as those
in former Yugodavia and in the Gulf.

C Human rightsviolationsin civil warsnot treated as per secution

Persecution which takes place in the framework of counter-

insurgency operations or civil warsis frequently not considered grounds for asylum, even if the
asylum-seekers or their relatives have suffered gross human rights abuses. It is true that the
requirement of a“well-founded fear of persecution” implies that a refugee must be individualy at risk
of persecution. But it is also clear that the refugee definition applies in situations where an entire group
has been displaced and members of the group are at risk of human rights violations because of some
shared, abeit individua, characterigtic.

C Per secution other than by the state

In France and Germany the UN Refugee Convention criteria for who is deserving of protection is not
extended to include persecution by people other than state agents, such as armed opposition groups
and private individuas, known as “ non-state actors’. They aso deny recognition as a refugee to those
at risk of persecution when the authority of the state has broken down. This goes against the stated
intention of the UN Refugee Convention that protection should be given to those whom the stateis
unwilling or unable to protect, and goes against the spirit of protecting those at risk of persecution.
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< UN soldiers helping returning Cambodian refugees off the train near the Phnom

Penh reception centre,Cambodia.
© Howard J. Davies

< The devastated city of Grozny, capital of the Chechen Republic.
© Martin Adler/Panos Pictures

“They killed my 16-year-old daughter and three-month-old baby. How am | goingto live
now?"
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Tears streamed down the face of 38-year-old Lidiya Morozovna Puchayeva as she told
Amnesty International about the killing of two of her four children in March 1995 during a terrifying
escape from the fighting in the Chechen Republic, part of the Russian Federation. Russian troops had
fired on a convoy of vehicles carrying families trying to flee Achkhoy-Martan, which was being
bombarded with shells. Seven of the refugees, including her two children, were shot dead.

Lidiya and other survivors ran for cover under a hail of bullets. Eventually they made their
way to the Ingush Republic, also in Russia

“My son and | were covered in blood... We travelled in a convoy to Magobek through
military posts. Some people were good and took pity on us. Others we had to beg to let us through.
We had to wait for hours, athough | couldn’t stand and | told them my son was injured too.”

Lidiya Puchayevais one of an estimated 300,000 Chechens who have been internaly
displaced in Russia as aresult of the war in the Chechen Republic. Since Russ-ian troops entered the
republic in December 1994 to crush an independence movement, tens of thousands of civilians are
said to have died in the fighting, many of them deliberately and unlawfully killed by soldiers. Others
have been tortured and ill-treated in detention.

Lidiya cannot claim refugee status as she remains on Russian soil.She is just one of the
millions of people worldwide who are “internaly displaced”.

< Esther Kiobel and Blessing K puinen became asylum-seeker s after both their
husbands wer e hanged by the Nigerian authorities. On 10 November 1995, nine
Ogoni prisoners, mostly members of the Movement for the Survival of the Ogoni
People (M OSOP), wer e executed after grossly unfair and politically motivated trials.
The best-known outside Nigeria was the writer Ken Saro-Wiwa. Two of the others
were Dr Barinem Kiobel and John K puinen.

Ogoni activists have been systematically targeted by the Nigerian authorities because of
MOSOP s campaign against environmental damage by multinational oil compagnies -notably Shell-and
its demands for increase autonomy for the Ogoni etnic group. MOSOP members have been harassed,
detained tortured and killed by secuty forces.

The Ogoni trials were atravesty of justice. The victims were seized during a wave of arrests
of MOSOP supporters after the murder of four Ogoni leadersin May 1994. They were detained
incommunicado and without charge for months in harsh and insanitary conditions. Some said in court
that they had been tortured. The specia tribuna appointed to try them was neither independent nor
impartial. It decided that any senior member of MOSOP deemed to have contributed to a civil
disturbance could be convicted of murder. It reversed the burden of proof, so that defendants without
alibis were found to have been present at the murders. It allowed no right of appeal.

Every day Esther and Blessing would take food for their husbands in prison, even though this
meant they suffered harassment, assaults and even detention in harsh conditions. On 10 November
they were turned away and threatened with guns. They eventually went home. Hours later they
learned that their husbands had been hanged and buried earlier that day.

Shortly afterwards, the two women sought asylum in neighbouring Benin to escape the
continuing arrests and persecution of the families and supporters of the executed Ogoni activists.

Esther Kiobel

Blessing Kpuinen
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< Following orders is no defence for carrying out human rights violations. Y et disobeying
orders to commit inhumane acts and taking a stand against state-sanctioned murder was no guarantee
that Vilvert Exumé, a Haitian soldier, would receive the protection of the US authorities.

On 28 November 1987 — the night before the long-awaited eections in Haiti — Vilvert
Exumé was stationed at the Fort Dimanche military camp outside the capital, Port-au-Prince. An
army truck arrived carrying more than a dozen young men. The prisoners were dragged from the
truck, shoved againgt awall and shot in the head. Vilvert Exumé was ordered to guard the bodies
while soldiers went to get another truck-load of prisoners. Miraculously, one prisoner was still dive.
He pleaded with Vilvert to help him. Vilvert cut the rope binding his hands and pointed to a path in the
jungle.

Vilvert was interrogated about the missing body. He was jailed for five months and subjected
to mock executions and bestings to make him confess. Finally, on 1 May 1988, he was dishonourably
discharged. Soon after, the escaped prisoner gave aradio interview describing his ordeal and Vilvert
Exumé knew that hislife was at risk. He hid for 10 months before escaping to Miami, USA.

His treatment by the US authorities highlights the problems faced by many Haitian
asylum-seekers at that time. He was detained for more than 14 months, mostly in acamp in Laredo,
Texas, where his access to legal services was extremely limited. In July 1990 his application for
asylum was rejected on the grounds that he had been forced to flee not because of his beliefs, but
because he had disobeyed orders and his fear was therefore of “prosecution not persecution”. The
judgment took no account of the widespread human rights violations in Haiti at the time.

Vilvert Exumé appeded and his gpplication for asylum was findly accepted in May 1993,
more than four years after he arrived in the USA.

Haitian asylum-seekers being repatriated from Guantanamo Bay, a US naval base, in 1994

4  Obstructing and
deterring asylum-seekers

Barriersto access

During the past few years many states have taken measures to obstruct refugees trying to reach their
countries and their asylum procedures. New visa requirements, fines on airlines and shipping
companies for transporting people without travel documents or visas, interdiction on the high seas and
pre-flight screening of passengers are major examples of such restrictive measures.

Nearly al Western European countries imposed a visa requirement on people from
Bosnia-Herzegovina after mid-1992, when the war had started and a large number of people were
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trying to escape generaized violence as well astorture, rape and politica killings. They then offered
the refugees “temporary protection” (see Chapter 6).

The same raising of barriers against fleeing refugees was seen after the military coup in Haiti
in September 1991, when supporters of the deposed President were arbitrarily arrested, tortured and
killed. Approximately 300 Haitian refugees arrived in France and Switzerland in the months after the
coup. Switzerland did not require visas at that time; France had required Haitians to have an entry visa
for severa years. Despite the rdatively small number involved, during 1992 Switzerland imposed a
visa requirement on Haitians and France imposed a trandt visa requirement on Haitians travelling to
other destinations.

Most Haitian refugees tried to reach the USA in the months after the coup and more than
38,000 risked their lives at sea. In June 1992 the USA intercepted Haitian boat people at sea and
summarily returned them, without any examination of their asylum claims. This directly violated the
principle of non-refoulement. Other Haitian refugees intercepted at sea languished in the US base at
Guantédnamo Bay awaiting screening by US and UNHCR officias.

The US Supreme Court ruled that the interception of Haitians in coastal waters by US nava
officids did not violate the principle of non-refoulement 23 . The ruling was a perverse reading of this
customary norm of international law and is widely regarded as representing a politica rather than
judicialy sound interpretation of international refugee law.

Many states fine airlines and shipping companies if they carry people who do not have travel
documents. As aresult, some airlines conduct pre-flight screenings at points of embarkation,
especially at airports where potential asylum-seekers are expected to leave. Immigration officials from
some industrialized countries have been dispatched to refugee-producing countriesto train airline
check-in staff to spot passengers with suspect papers or motives and to prevent them boarding.
Several members of the European Union (EU) have adopted such practices, despite a resolution
passed by the European Parliament that all asylum-seekers should have automatic and unfettered
access to admission procedures, and that visa policies and sanctions on carriers should not be an
impediment to such access.?*

Many governments ignore their internationa obligation not to punish refugees who have
entered the country “illegally” 2°. In Europe some countries, such as Austria, the Baltic states,
Bulgaria, Poland and Russia, refuse to make any exemptions in their laws for asylum-seekers who
enter the country “illegaly”. Others, including Albania, France, Germany, Romania, the Slovak
Republic and Turkey, do not generally penalize asylum-seekers for “illega” entry, athough they may
be detained and require legal intervention to ensure release. Those that do have laws exempting
asylum-seekers who enter the country “illegaly” include Azerbaijan, Belgium, Greece, Hungary, Italy,
Portugal, Spain and Sweden 2¢. However, even in these countries such laws are not always applied
consigently, notably in Belgium.

Measures that obstruct the entry of asylum-seekers, including visa requirements and carrier
sanctions, are incompatible with the intention of Articles 31 and 33 of the UN Refugee Convention.
This view is also supported by various EXCOM conclusions.

Rejection at the border

Border officials should never be alowed to decide an asylum application; they should be explicitly
instructed to refer all such cases to the responsible authority. EXCOM has stated that there must be a
clearly identified authority responsible for examining requests for refugee status and that a frontier
authority should not reject an asylum claim without reference to that authority?’. In practice, however,
border officias often refuse to alow refugees without proper documents to enter the country to seek
asylum. Border officias should be instructed and trained in their duty to respect the principle of
non-refoulemen 2,
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When refugees are rejected at the border they will be sent back to their persecutors, sent to
another country where they could be at risk of human rights violations or refoulement, or forced to
enter the country of asylum illegaly and possibly face punishment for “illega entry”.

Detention

Fatema fled to Sweden for safety. She had been raped and badly beaten by political opponentsin
Bangladesh in two separate incidents, sustaining head injuries and permanent damage to an eye.
Instead of giving her the protection she sought, the Swedish authorities put her into detention. They
refused her lawyer’s request for a full medical examination and finally deported her to Bangladesh.
All over the world, far too many people like Fatema are detained, sometimes for long periods, smply
because they sought asylum from persecution.

In Africa, for example, refugee status and the benefits that go with it often depend on the
refugee remaining in designated camps or zones. Thisis sometimes for the refugees protection, or to
facilitate assistance programs, but sometimes it can act as aform of detention — no one should have
to choose between food and freedom of movement.

In Europe and North America detention of asylum-seekers has increased dramatically as
states make strenuous efforts to deter and obstruct refugees from seeking asylum in their countries. In
Australia asylum-seekers who arrive without prior authorization are automatically detained. In some
countries, asylum-seekers are detained as soon as they arrive and are held while their application is
processed. In others, specific groups of asylum-seekers are placed behind bars, for example those
whose applications are considered “manifestly unfounded” (see Chapter 5). Other countries regularly
detain rgjected asylum-seekers pending deportation.

There are very few accurate statistics on the number of refugees detained, the length of their
imprisonment or where they come from. Officia figures fail to distinguish between asylum-seekers
and aliens who are being held for other reasons. Also, the definition of “detention” varies. In some
countries asylum-seekers held at the airport or confined in a reception centre or camp are not
registered as being in detention. Amnesty International believes that if someone is deprived of their
liberty, whether in a prison, a detention centre, a closed camp or any other restricted area, that person
must be considered to be in detention.

EXCOM has stated that the detention of asylum-seekers “should normally be avoided” °.
Detention is alowed by internationa standards only:

C if it is necessary, and

C if it islawful and not arbitrary, and

C if it isfor one of the following reasons:

() “to verify identity”;

@i “to determine the e ements on which the claim to refugee status or asylum is based”;

(iii) “to deal with cases where refugees or asylum-seekers have destroyed their travel or
identity documents or have used fraudulent documents in order to midead the authorities of the State
in which they intend to claim asylum”;
(iv) “to protect national security or public order” .
These conditions place the onus on the detaining authorities to demonstrate why other measures short
of detention are not sufficient. Moreover, even if an asylum-seeker is detained legitimately, detention
should not continue for longer than is necessary. For example, detention “to verify identity” or “to
determine the el ements on which the claim to refugee status or asylum is based” should be permitted
only until a preliminary interview can be carried out 3. In most cases, this should not require more
than one or two days.

In practice, states ignore or misinterpret these requirements. For example, asylum-seekers
who have had to use false documentation to escape their country are detained on the grounds that
they were trying to midead the asylum authorities about their identity *2.To ensure that detention lasts
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only as long as necessary, the reasons for detention and its necessity should be automatically reviewed
at regular intervas by ajudicial or smilar authority.

The decision to detain asylum-seekers is sometimes arbitrary. It may rest on factors such as
the availability of detention places and the attitude of the official involved, rather than on an objective
assessment of whether detention is actualy necessary and justified. Too often, decisionsto detain
reflect socia stereotypes and biases.

Asylum-seekers and refugees are often not only deprived of their liberty, but dso held in
conditions that amount to cruel, inhuman or degrading treatment. Some commit suicide in despair;
others die of illnesses or medica neglect in detention. Michael Akhimen, an asylum-seeker from
Nigeria, was detained in Canada in October 1995. At the end of November he stated: “1 can no longer
stay in detention when | have committed no crime and my family back home cannot be located.” On
18 December 1995 Michael Akhimen died; he had reportedly not received adequate medica attention.
Amnesty International was not satisfied that the investigation into his death in custody was adequate.

Sometimes the physical conditions of detention for asylum-seekers are worse than those for
convicted criminals serving sentences in prison, yet those seeking asylum have not been convicted of
any crime. Asylum-seekers are frequently detained in shoddy temporary shelters or in centres run by
private companies that are less well regulated by the authorities than prisons. In the USA,
asylum-seekers are frequently moved from one detention centre to another, sometimes far from their
families or legal representatives. Audtralia s main detention facility for asylum-seekers in Port
Hedland is thousands of miles away from any major city and access to legal counsd isamajor
problem. In addition, detained refugees suffer the psychologica torment of not knowing for how long
they will be held and are in constant fear that they may be sent back to their persecutors. Torture
victims in particular suffer further
trauma through the psychological stress of detention.

Aswell as the right not to be arbitrarily detained, under international standards
asylum-seekers and refugees have the following rights if they are in detention:

right of accessto legal counsd;*?

right to notify their family of the fact and place of detention;3®

right to be visited by, and to correspond with, members of their family;*®

right to communicate with the outside world;*’

right to medical care?®

right to humane conditions of detention, which take into account their special status as
asylum-seekers; they should not be held in places where their physical safety is endangered
and they should not be held with common criminals;*®

C refugee children should not be detained “°.

DO OO OO

Destitution
In the UK, new legidation has denied many asylum-seekers access to socia benefits, leaving them
degtitute and dependent on charity. In other countries, particularly in the developing world, large
numbers of refugees are given no means of sustenance. Such circumstances have forced refugees to
return home to danger and have resulted in serious damage to their health. The lack of subsistence
provision for refugees also deters other refugees who would otherwise seek refuge in those countries.
The withdrawal of basic subsistence is not in keeping with the humanitarian spirit of the UN
Refugee Convention and in some cases might amount to refoulement. If asylum-seekers are induced
to abandon their claims because they cannot survive, states are undermining their obligation to provide
fair and effective access to asylum procedures.
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An Iraqgi Kurdish father (left) buries hischild on the border between Irag and Iran.
The child had died during the family’sflight from Irag.
© David Stewart-Smith

Thirsty and exhausted asylum-seekersfrom Liberia aboard leaky boats were turned
away from one port after another. In the West African heat, thousands of men,
women and children had crammed into rusting freighterswith little food or water,
practically no sanitation, and no certainty of when or where they would be allowed to
land. They knew conditions would be dire. There was not even enough room to lie
down and sleep. Yet their fear of the bloodshed at home drove them torisk their
lives at sea in a desperate bid to escape.
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The plight of these refugees starkly reveas how harsh the world has become for asylum-seekers,
even in Africawith its long tradition of hospitality and its wider definition of who is arefugee. After
more than six years of civil war, about three quarters of a million Liberians have been driven from
their homes and have found asylum in other West African countries, with more than 400,000 in
Guinea, over 300,000 in Cote d'Ivoire, and thousands more in Sierra Leone, Ghana and Nigeria.

In April 1996, after several months of relative calm in Liberia, bitter fighting broke out again in
the capital, Monrovia, between rival armed groups. The civilian population was terrorized as mortars
and gunfire filled the air. Armed faction members roamed the streets, looting, maiming and killing.

Thousands of frantic people took refuge in the compounds of foreign embassies in Monrovia
Thousands more bought tickets for ships that would take them away from the carnage. Over the next
two months, some half dozen boats carried refugees away from Liberia.

But escaping from Monrovia proved easier than gaining access to safe asylum. Numerous West
African states, including Cote d’ Ivoire, Ghana and Sierra Leone, refused to allow passengers to land
and seek asylum. Government officials prevented refugees leaving the boats, despite the appalling
conditions, the desperation of the refugees, and the pleas of UN and agency officias. Severa people
died on board the ships before the human cargoes were eventually alowed to disembark

© Jon Spall

< “The police sprayed gas into the room and shut the door... When the policeman ordered
me to leave the room he hit me again with his stick, this time on the shoulder. | tried to
stand up, but | dlipped and fell to the ground. The officer then kicked me in the lower
back.”

Thisis not arefugee’ s account of persecution in her country of origin. It is her account of
how she was treated after she asked for asylum in the USA.

Fauziya Kasinga sought sanctuary to escape female genital mutilation. In her home country of
Togo, her wedlthy father had protected her from the practice which causes lifelong injury to millions
of women worldwide. However, after his sudden death, her aunt removed her from school and
married her off to a man three times her age, who insisted she undergo genital mutilation. Just days
before it was to be carried out, her sister helped her to escape.

When she arrived in the USA she immediately asked for asylum. She felt sure that she would
find sanctuary in a country that “believed in justice’. To her shock, she was transported to Esmor
detention centre in handcuffs and shackles. Just 17 years old, for the first time in her life she was
forced to strip naked in front of a stranger. Conditions in Esmor were harsh: poor food, filthy clothing,
lack of heat, insect-infested bedding and theft of detainees’ belongings by staff. After disturbancesin
June 1995 were violently quelled by guards using sticks and tear-gas, an officia report concluded that
guards had treated inmates with capricious cruelty.

Fauziyawas held in various prisons for more than ayear. In August 1995 an immigration
judge rejected her asylum claim, saying “this aien is not credible’. Despite repeated requests, she was
refused release pending the outcome of her appeal until April 1996. She was finally granted asylumin
alandmark decision recognizing that female genital mutilation can be aform of persecution that
entitles its victims to international protection.
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< Two Zairian women, both traumatized after being raped by state officials, travelled to
the United Kingdom (UK) at different times hoping to find security. Their hopes
wer e short-lived.

Thefirst, Marie,* was found wandering around London airport in 1993, alone and confused. A
few days earlier she had been gang-raped by five or six soldiersin her home in Kinshasa, capital of
Zaire. Her husband, a member of an opposition group, had “disappeared”.

Mari€ s application for asylum in the UK was refused. On appeal, the adjudicator dismissed
her appea but recommended that, given her suffering, she be alowed to stay on compassionate
grounds. This was ignored. In March 1995 the government made arrangements to deport her to Zaire.
She went into hiding and at the end of the year was granted one year’s leave to remain.

At least she received welfare payments to buy food and shelter. Another Zairian woman,
Bénédicte,* was denied this basic right. She arrived in the UK in February 1996, days after alega
ruling that only those who apply for asylum immediately at the port of entry are digible to receive
welfare payments while the claim is assessed. The process can take more than 19 months.

Bénédicte had been arrested in Zaire at amemoria for her husband, who had been shot dead during
an anti-government raly. In prison she was repeatedly raped by guards. An older guard finaly took
pity on her and smuggled her out in a sack.

She arrived in London by train, and then made her way to the Home Office, some miles
away, where she applied for asylum. She was subsequently denied welfare payments on the grounds
that she had not applied for asylum immediately on arrival.

A legd challenge was made to the Court of Apped about the denia of welfare payments,
which ruled in her favour. One of the judges stated:

“A significant number of genuine asylum-seekers now find themselves faced with a bleak choice:
whether to remain here destitute and homeless until their claims are finally determined or whether
instead to abandon their claims and return to face the very persecution they have fled.”

The lega victory was short-lived. In July 1996, the British parliament passed legidation
denying welfare payments to al those who failed to apply for asylum immediately on arrival and to
people appedling against rejection of their asylum claim. However, in October a new High Court ruling
required local government authorities to provide some assistance to asylum-seekers. In December, for
the firgt time in 50 years, the Red Cross distributed food parcels in London, the capita. The recipients
were destitute asylum-seekers. *pseudonym / Marie

5 Asylum procedures

All states that are party to the UN Refugee Convention are obliged to consider claims for asylum. A
fair and satisfactory asylum determination procedure provides the strongest guarantees for identifying
properly those at risk and ensuring that the principle of non-refoulement is respected.

A large number of refugees around the world are given protection in other countries on a
group basis because they have fled en masse from catastrophic human rights situations. People fleeing
civil wars, widespread violence and massive human rights violations are alowed to remain in host
countries, often on the basis of their nationdlity or ethnic group.

Some countries have established no procedures for granting asylum to individuas. Some have
procedures that are grossly inadequate. Some have adopted a dua approach, alowing groups of
refugees to remain, as well as having procedures for individua claims. This chapter looks in generd
terms at the issues relating to situations of mass exodus and in some detail at individua asylum
procedures that largely apply in industrialized countries.
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M ass exodus

Mass exoduses are caused by mass human rights violations. Thisis the redlity that defines the need
for protection and assistance of those who are forced to flee as part of a mass movement, as well as
their prospects for returning home. When hundreds of thousands of people flee their country, other
states are obliged to admit them at least on atemporary basis. This has implications for the country in
which refugees first seek refuge and for the international community, which must help find durable
solutions. To date, governments' responses to situations of mass exodus have varied and have been
influenced by the size and nature of the refugee population, the political and economic circumstances
of the host state, and the support — or lack of it — received from the international community.

However difficult the circumstances, al governments must respect the fundamenta principle
of non-refoulement. This means that asylum-seekers should not be rejected at the frontier and should
not be forcibly removed to a place where they may be at risk of persecution or grave human rights
violations. The obligations this places on countries of first asylum are only sustaingble if the
international community helps to find durable solutions for the refugees, whether this means
resettlement elsewhere, repatriation when safe, or integration into the host state. If the international
community fails to find solutions, then states hosting large numbers of refugees are put in a very
difficult position. While it is never acceptable for states to forcibly return people to a situation of risk, it
is aso unacceptable for the international community to fail to live up to its responsibility to ensure that
long-term solutions are found.

In stuations of mass exodus it is not possible, and not usualy necessary, to provide for an
individua determination of the need for protection of refugees on their arrival. Thereis, in effect, a
prima facie presumption of refugee status based on the nature of the movement and the causes of
flight. Thisinitia form of protection may be provided by temporary protection schemes, such as that
applied recently in Western Europe, or according to the more advanced standards provided by the
OAU Refugee Convention. Whatever practices apply, it is crucia that al refugees are allowed to
cross borders and that no one is subject to refoulement. It is also important that all refugees are
afforded the rights that would normally apply under the UN Refugee Convention.

When it is deemed that refugees in situations of mass exodus can return home in safety, there
should aways be an opportunity for those who do not wish to return to identify themselves as having
individual grounds for continuing to fear persecution if returned. Their cases should then be considered
individually in afair and satisfactory asylum procedure.

Individual asylum procedures

The process followed in deciding asylum claimsis of vital importance. There are lives at stake. Y et
every day asylum-seekers face problems when asking for sanctuary. Sometimes the person deciding
the asylum claim does not personally interview the claimant or does not have sufficient impartial
information about conditions in the asylum-seeker’ s country of origin. Sometimes the asylum-seeker is
too frightened to explain fully to an officia their reasons for flight or is not asked to give details of the
persecution they fear, and later thisis used as an argument to refuse asylum. In some cases, thereis
no interpreter available or the interpreter trandates inaccurately. In some countries when an
application is rejected, written reasons for the decision are not given. These are just afew of the main
concerns that Amnesty International has about the inadequacies of asylum determination procedures.

Fair and satisfactory asylum procedures

Amnesty International believes that the minimum requirements for afair and satisfactory asylum
procedure as outlined below should be universally applied. An asylum hearing is only fair and
satisfactory when the following requirements are fulfilled:

C Independent and specialized decision-making body.
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The body responsible for deciding asylum claims must be independent and specidized,  with

sole and exclusive responsibility for dealing with such claims. Its composition must ensure
decision-making that is independent, based on human rights and refugee law, and not
influenced by other considerations such as national immigration and foreign policy. The
assessment of an asylum claim can involve complex questions of refugee law and human
rights law, and often requires detailed information about the situation in the clamant’s country

of origin. Officias should be provided with objective and independent information on the human
rights Situation in countries of origin or any countriestowhich  asylum-seekers might be sent.
Decision-makers should not rely on information about the claimant’s country of origin or case
that is not disclosed to the claimant, such as secret reports.
C Qualified decision-maker .

Every asylum claim, whether submitted on arrival or after entry into the country, should  be
examined in the first instance by an official of the responsible decision-making body, who should

interview the applicant persondly. This officia should have expertisein international human
rights law and refugee law, and should also have knowledge of the human rights Stuation in the
asylum-seeker’s country of origin. The status and tenure of the decision-makers should afford

the strongest possible guarantees of their competence,  impartiality and independence.
The decision-maker should take into account that asylum-seekers who have been
persecuted by the authorities in their own country may fed apprehensive towards al
officials and may be afraid to speak freely about their case. The decision-maker should gan

the confidence of the asylum-seeker to help the applicant explain the grounds for seeking
asylum. So, for example, women asylum-seekers should be offered the opportunity of
being heard by awoman. A woman who was raped by a soldier should not be expected to talk

about her experiences to another man.

All officias involved in questioning or interviewing asylum-seekers and in
meaking decisions on their gpplications should be instructed and trained to follow the
procedural guidance given in UNHCR’s Handbook on Procedures and Criteria for
Determining Refugee Status.

C Qualified inter preter

Competent, qualified and impartia interpreters should be available throughout dl stages  of
the asylum process. The asylum-seeker must be able to trust the interpreter and the interpreter
should faithfully state what the claimant says, rather than generalize or summarize.
C Individual and thorough examination

Every asylum claim should be dedlt with individualy by athorough examination of the
circumstances of the case. The complexity of the refugee definition and the need to make
judgments about future risks make every case different.

C Legal assistance

Asylum-seekers are vulnerable and cannot be expected to know how to exercise their
rights in the asylum procedure. It is essentia that asylum-seekers are able to obtain
effective legal assistance and are advised of this right. They should be granted accessto UNHCR at
all stages of the process and to appropriate non-governmental organizations.

C Reasonable time

Asylum-seekers should be given areasonable time to prepare their case and to seek lega

and other advice. Thereis atendency in many European and North American countries to

speed up the procedures, sometimes allowing only two or three days to prepare a case or
to launch an appeal. At the same time there is aso a tendency to require asylum-seekers to
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provide more and more proof of persecution, such as arrest warrants, military cal-up
orders or medical reports.
C Benefit of the doubt
Most people who have fled from their home country arrive with the barest necessities and
frequently without persona documents. It is not ways possible for asylum-seekers to
“prove’ every part of their case and it is often necessary to give the applicant the benefit of
the doubt-#

Right to appeal
The right to appeal is essential. The appeal process should include the following:

C Reasons for rejection explained
Any rejection of an asylum request should be given to the asylum-seeker in writing. It
should clearly state the reasons for the rejection, including an assessment of the evidence, the

documentary evidence relied upon and the relevant laws and facts. The asylum-seeker  should aso
receive clear instructions on how to appeal. Asylum-seekers can only appea effectively against
an incorrect decision if they know what considerations have ledtothe ~ decision.
C Independent appeal body
An apped againgt an initid decision to deny asylum should be to a different body. It
should be ajudicial authority, such as a court, or at least a higher administrative authority.
Given the evidence of inconsstent decision-making in similar cases at the first instance, it
isimportant that the appeal body examines the merits of the individua case and all
relevant facts.
C Right to stay during the appeal procedure
The asylum-seeker should be allowed to remain in the country where they have sought
asylum until the outcome of the appeal has been finally decided. To deport an
asylum-seeker to the country of origin before afina decision on appeal renderstheright of appeal
meaningless. This " suspensive effect” on expulsions should be applied in dl cases.

Shortcomingsin asylum procedures
The mgor shortcomings in asylum procedures include the following:
C “Manifestly unfounded” claims

Specia circumstances may warrant the exceptiona treatment of an asylum claim or a
group of claims from people in a similar situation. These circumstances may include, for example, a
determination that an asylum claim is “manifestly unfounded” in the sensethat  itisclearly
fraudulent or not related to the criteriafor granting refugee status laid downin -~ the UN Refugee
Convention. Such exceptiona treatment should only permit an appeal to  be expedited.
Asylum-seekers must still be alowed to remain until the appeal has been decided.

Thereis an increasing tendency for asylum requests to be screened out as

“manifestly unfounded” on the basis that they are without merit or because asylum could

have been sought elsewhere. Some European governments have drawn up “white lists” of

countries, which presume that no one fleeing any of the named countries would bein
danger if returned home. In some host countries the failure to hold vaid travel documents or
the use of false documents render an asylum application “manifestly unfounded” or subject to
“fast-track” or “accelerated airport procedures’ (see below). These grounds for regjecting
claimsfail to recognize the individual character of flight. It is not possible to decide whether an
individual has awell-founded fear of persecution without examining their case, regardless of
which country they come from.

In most countries applications from refugees that are designated “manifestly

unfounded” or “inadmissible’ have been dedlt with in summary procedures. The applications
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have not been individualy and thoroughly examined, and the people concerned have no
right to appesl, or only avery limited right to appeal. Such practices are unfair and
unsatisfactory.

C “Accelerated airport procedures’

“Accelerated airport procedures’ applied to asylum-seekers arriving from “safe” countries

of origin or without valid documents enable host states to decide on the person’s asylum
claim before they “enter” the country. The creation of the legad fiction of “internationa zones”
alows a state to remove the asylum-seeker without their having access to the state’'s
jurisdiction. Both France and Germany have procedures of this type, which do not meet the
essentia requirements of afair and satisfactory procedure.

“Safethird country”

Legidation in many countries in Western Europe and North America, aswell as Audtraia,

prevents refugees gaining asylum within these states by establishing the category of the “safe third
country”. While practices vary, these states do not consider the asylum claims of refugees deemed to
have passed through another country on their way to the state in which they claim asylum.
They argue that the*third country” (the country through which a refugee passed) is responsible for
providing protection, without any regard to whether they will in fact get protection. Many
asylum-seekers have been subjected to refoulement from third countries, and even from “fourth” or
“fifth” countries. Chain deportation of asylum-seekers to countries where they may be persecuted is
the result of states avoiding their responsibilities.

International refugee law does not require that a refugee must seek asylum in the first country
whose territory he or she reaches. It is the country where a refugee applies for asylum which is
obliged to consider the application substantively and to ensure that the refugee is not directly or
indirectly returned to persecution. The only recognized exception to this principle is when the applicant
has aready found effective protection in another country, known as the “first country of asylum”.
Simply having been present in a country does not make it afirst country of asylum.

EU states have implemented a number of policies which abuse the principle of “first country
of asylum”. Among them are the Schengen Supplementary Agreement and the Dublin Convention,
both treaties that have been ratified by a number of European countries.*? The effect of these treaties
is that when an asylum-seeker’s application is rejected by one European state, it will not be
reconsidered by another.*® The treaties also set out criteria to determine which state should be
responsible for handling the application. For the many refugees who have to enter without the required
travel documents and visas, that state will be the first that the refugee has entered, even if only in
transit and regardless of where the refugee applies for asylum. The treaties assume — without any
further guarantees — that all EU member states have fair and satisfactory asylum procedures and
protect refugees against refoulement.

The treaties also explicitly alow asylum-seekers to be sent to third countries outside the EU.
Thiswas reinforced in 1992 when EU Ministers for Immigration adopted a resolution on “host third
countries’ (countries which they intend to treat as if they were first countries of asylum). The
definition of host third countries does not fulfil the criteria of first countries of asylum. The effect of
the resolution is that EU states will identify whether there is a*“host third country” before considering
an asylum claim. In other words, if they can send an asylum-seeker elsewhere, they will. The decision
on whether another state is a host third country is made by the EU state without asking the consent of
the third country.

The result is that there is no guarantee that refugees seeking asylum in the EU will have
access to afair and satisfactory asylum procedure. They may be returned to a third country outside
the EU without any guarantee that they will be admitted, will have access to afair and satisfactory
asylum procedure or will be protected against refoulement. Such “safe third country” practices have
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now been taken up by states outside the EU and violate the obligations al states have towards
refugees.

In Augtralia, provisions introduced in 1994 on “safe third countries’ were used to designate
China as safe for al Vietnamese seeking asylum in Audtralia after previoudly being resettled in China,
even though they expressed fear of being persecuted in China

A state can only be released from its obligation to consider someone’ s asylum application
substantively if that responsibility is assumed by a safe third country, and it must first establish that the
third country is both safe and explicitly guarantees that it will take on the respongbility. Even when
such guarantees can be obtained, an asylum-seeker who has compelling reasons to remain, such as
established family links in the asylum country, should not be removed to another country.

Readmission

Genera agreements, such as those concerning readmission, which relate to the return of people who
have entered a country in an irregular manner without the necessary authorization, are not in keeping
with international legal standards for the rights of refugees. Explicit guarantees from countries of
readmission must be obtained in each case, regardless of any existing agreements between the
removing country and the destination country.

“Internal flight alternative”

States have developed other new notions to deflect responsibility for refugees. One of these isthe
“internal flight alternative” — the idea that a refugee can flee to a safe area within the country of
origin and therefore does not need to seek asylum abroad. This “solution” has been used in many

states as a basis for refusing asylum in recent years.

The UN Refugee Convention does not explicitly deal with this issue, although the OAU
refugee definition protects those escaping serious disruption of public order “in either part or the
whole” of their country of origin.

The practica application by states of the “internd flight aternative” is usualy in flagrant
contravention of the UN Refugee Convention. Even if the human rights situation in agiven area of a
country is stable (and states often rush to assume stability before it has been securely established), an
individual may have good grounds for fearing persecution. The individual case must be considered on
its merits. For example, someone wanted by the nationa authorities as a subversive is unlikely to be
safe, even in apart of their home country where human rights violations are not the rule. Many
refugees have been sent back to countries such as India, Somalia, Sri Lanka and Turkey without
regard to their individual grounds for fearing persecution, and without a proper assessment of their
safety during or after their return.

The interpretation of the “interna flight alternative” varies, but countries of asylum often fail
to take into account the individua circumstances of the asylum-seeker. In addition, the person must be
able to reach the area deemed safe — some people have been sent back from Canada to areas of
Somalia which could only be reached by travelling through war zones where they would be at serious
risk.

No refugee should be returned to another area of their country of origin unless an examination
of their individua case shows that the human rights situation there is stable, that the individual can
safely reach the area of return, and that the individual will have access to protection in the area. If any
of these criteria cannot be satisfied, thereis no interna flight aternative.
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< Theruined town of Turanj, in eastern Croatia, wher e thousands of Bosnian refugees
sought shelter.
© Sebastido Sagado

< Assam is a nurse who was politically activein Iran. She worked as a volunteer with

peopleinjured in the lran-Iraq war and belonged to the leftist Tudeh party.

“The situation in Iran at that time was very difficult for active people. There were very many
arrests and they did not distinguish between different levels of activity, so that one could be arrested
just because of having sold a book. The situation was particularly critical for women. Thiswas
because they were not considered to have ‘much of abrain’ and it was therefore inappropriate to
undertake political activity.

“1 was told by the Iranian authorities to come for interrogation and then | realized that my life
was in danger.” Political detainees in Iran are routinely tortured, and many have been executed after
summary trials.

She travelled to Sweden via Turkey, but on arrival was told she should have applied for
asylum in Turkey and was sent back there. Turkey does not recognize as refugees individuals from
two of the largest groups of asylum-seekers in the country, Iragis and Iranians. Many have been sent
back to their countries of origin to face torture and other serious human rights violations.
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Assam managed to get back to Sweden, where her asylum application was rejected severd
times. She was about to be deported when a letter arrived from a court prosecutor in Iran saying that
she had been charged and would be tried. She was then granted asylum.

“It was horrible having to wait so long for adecision. When | think back it was like torture, every day
seemed to be aslong as ayear. It isno fun to come to a country knowing nobody. | was only 21 years
oldand | did it only to save my life. The day | learn that | can go back to Iran safely, | shdl return.”

< Fawaz Housein El-Hanafy is a Palestinian. Like so many other Palestinians, he has
never been allowed to visit the land of hisancestors. His parentsfled Palestinein
1948, eventually settling as refugeesin Kuwait where Fawaz was born in 1966.

After the Gulf War, armed civilians and military personnel roamed the streets in Kuwait
hunting down non-Kuwaitis, including Paestinians, especialy young men suspected of collaboration
with Iragi forces. Twice they came to the family home to arrest Fawaz, but twice he managed to
escape. Shortly after, his family was forcibly expelled from Kuwait. Fawaz explains:

“I had not committed any crime and had not cooperated with the Iragi army. However, | felt a
threat... because persecution against Palestinians was done indiscriminately...

“It is so sad to leave family. But... | said to myself that | could meet my family somewhere
sometimeiif | could stay dive.”

Fawaz fled to India on a student visa, knowing that he would be permanently denied re-entry
to the country of his birth. When his student visa was about to expire, he obtained a visa for Japan. He
flew there in November 1991 and applied for asylum.

Although confused by the complicated and secretive asylum procedures in Japan, and upset
that he was provided with a trandator who could not speak Arabic, he was confident that the wide
publicity given to the persecution of Palestinians in Kuwait would guarantee his asylum.

A year later, however, his application was rejected.

Lawyers and the Amnesty International Japanese section took up his case and in December
1995 he was finally granted refugee status. His was the first appeal case in 15 years to succeed
among more than 300 other filed appedls.

“Dreams start to come true,” he says. “1 got married to a Japanese woman... | will have the
chance to go and visit my family after six years... | start to feel that | belong to this society and the
society belongsto me.”

< Ebenezer Koomson was widely praised in the German news media for hisbravery
during the fire that destroyed much of Dusseldorf airport in April 1996. Jour nalists
paid tribute to his courage in helping people escape and in guiding the fire brigade
despite the smoke and heat.

He was not always made so welcome. He describes his first interview for asylum:

“The interviewing officer suddenly shouted at me to remove my hands from my pockets when
| am talking to him — and | immediately responded. There was this dreadful feeling of hell and
nobodyness. | remember clutching my children close to me. | looked al around me, begging
soundlesdy with my eyes for help, only to see blank faces.”

Ebenezer Koomson fled from Ghanain January 1982, believing that his life was in danger. He
first went to Togo, but when he felt that his life was once again threatened, he fled to Germany in
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June 1983 with his two-year-old daughter and his son. After two long years of asylum appedls,
uncertainty and anxiety, he was finally given refugee status.

“The relief when one findly finds a safe place where suddenly all your worries vanish — it's
like heaven. You can't describeit. It'slike amiracle. I’ s like having a second chancein life.”

Ebenezer has grabbed his second chance eagerly and has more than repaid Germany’s
hospitality. He is now the personnel manager for al the restaurants in Dusseldorf airport and is
responsible for about 400 staff. Sixteen people died in the airport fire, but even more would have been
killed without his selfless intervention.

< Mariam Azimi, an Afghan, is hiding in a church in Norway with her two young
children because she fear s being sent back to Pakistan, the country to which she
originally fled.

Millions of other Afghans — afifth of the country’s population — have fled abroad to escape
one of the worst human rights tragedies in history. The mass flight began in the 1980s as Soviet and
Soviet-backed forces clashed with Afghan Idamist Mujahideen groups. Gross human rights violations
were committed by all sides. By the end of 1989, more than three million Afghan refugees were
believed to be in campsin Pakistan. A further two million werein Iran.

After the Soviet withdrawal from Afghanistan in 1989, many refugees returned home under
UN-sponsored programs. The vast mgjority, however, remained in the camps. Although some
returned in 1992, many subsequently left again for neighbouring countries when human rights abuses
and inter-factiona fighting intensified. They were joined by hundreds of thousands of others who fled
the country for the first time. At least amillion people have aso been displaced inside Afghanistan.

The human rights catastrophe from which Afghans have fled has been the product of years of
endemic violence, often fuelled by outside powers, combined with alack of an effective centra
authority. Warring factions carry out deliberate artillery attacks on residentia areas using weaponry
supplied from abroad. Tens of thousands of women, men and children, the vast mgjority of them
unarmed civilians, have been killed in such attacks since April 1992 when the Mujahideen forces took
power. In 1996 the forces of one of the groups, Taleban, deliberately and indiscriminately attacked
resdentia areasin and around the capital, Kabul, killing many civilians.

Other gross human rights violations are reported daily. They include deliberate and arbitrary
killings, arbitrary detention, torture, including rape of women and children, and crud, inhuman or
degrading treatment and punishment of prisoners. Thousands of people have “ disappeared” after
being abducted by armed guards belonging to the various armed political groups.

Former detainees have testified they have been tied to dead bodies for days and forced to eat
what they were told was human flesh. They have described how they were beaten with rifle butts,
given eectric shocks, suffocated to the point of near death, and had their testicles crushed with pliers.
Y oung girls have been repeatedly raped in custody.

Those most at risk include members of specific ethnic, religious or political groups in areas
controlled by warlords hostile to them, as well as those professing secular ideas, academics and other
professionals, including journalists, and educated women such as Mariam.

Mariam was in particular danger because she used her education to campaign for women's
rights. Her entirely peaceful activities forced her to flee not only Afghanistan, but also Pakistan,
where she had initialy sought sanctuary.

In the 1970s she was a leading member of the Revolutionary Association of Women of
Afghanistan (RAWA), aleft-wing organization opposed to the Soviet-backed Afghan Government as
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well as Afghanistan’s armed Mujahideen groups. Many members of RAWA were assassinated. In
the late 1980s and early 1990s she continued advocating women’s rights in defiance of the
increasingly dominant Mujahideen groups. After recelving repeated death threats, she fled to Pakistan.

There she continued promoting women'’ s rights. Again, she was threatened by Afghan
Mujahideen groups who continue to operate in border areas in Pakistan. Attempts were also made to
kill members of her family living in Quetta, Pakistan. The Pakistani police have offered little protection
to those targeted by Mujahideen groups. A leading member of RAWA, Mina Keshwar Kamal, who
was known to be in danger in Pakistan, was raped and killed in her house in Quettain 1987.

Mariam sought refuge in a Norwegian church after she was refused asylum on the grounds
that it was safe for her to return to Pakistan.

Amnesty International urges al governments to ensure that no asylum-seekers are returned to
Afghanistan, as no area of the country can be considered permanently safe, or to Pakistan if they fear
abuses by Mujahideen groups. It aso apped s to the international community to recognize its
responsibility for the carnage in Afghanistan and to help find a solution to the ongoing human rights
disaster. Only when the grave levels of human rights violations are brought to an end will the mass
exodus of Afghans stop and a safe return of Afghan refugees be possible.

Mariam Azimi
© Jon Bjarnsen 1996

Refugees fleeing Kabul, capital of Afghanistan © Martin Adler/Panos Pictures

6 Safetoreturn home?

“Temporary protection”

When hundreds of thousands of people fled the conflict that erupted in former Yugodaviain 1991,
European countries reacted by closing their borders and putting visa restrictions in place, claiming that
they could not cope with this “mass influx”. After interventions by UNHCR, Western European states
then offered “temporary protection” to those fleeing. The convergence of politics and pragmatism had
led UNHCR to advocate that the refugees be given “temporary protection” in Western Europe,
instead of access to refugee determination procedures under the UN Refugee Convention. UNHCR
was in the unenviable position of trying to convince states to keep their borders open and to respect
the principle of non-refoulement, while seeking the cooperation of governments apparently more
concerned with limiting the duration of protection than with guaranteeing its effectiveness.

A very different form of temporary protection had earlier been used in the case of people
fleeing from Viet Nam and other southeast Asian countries in the 1980s. Under the Comprehensive
Plan of Action (CPA) % for Indochinese refugees, countriesin the region where refugees initialy fled,
such as Hong Kong, were given financia support to accommodate asylum-seekers while they were
“screened” to decide if they were refugees. Those “ screened in” would be resettled in other
countries; those “screened out” would be repatriated. The commitment of the states of first asylum
was limited to accommodating them in camps and detention centres until they could be resettled
elsewhere. Between 1989 and 1995, some 80,000 Vietnamese people who had fled by sea were
resettled outside the region and more than 72,000 were repatriated to Viet Nam.
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Thereis no firm consensus at the international level as to what is meant by temporary
protection. Its use in various regions shows that temporary protection can be a useful tool in sSituations
of mass exodus, if combined with respect for non-refoulement and other basic rights, while the
search for solutions through repatriation anepatriation and resettlement is conducted.

The temporary protection model recently followed in Europe is based on the assumption that
the people being given protection would eventually return home. European states were bound to
respect the principle of non-refoulement, but in the face of what they saw as a mass influx of
refugees they deemed it unnecessary to allow accessto their individual asylum determination systems.

International refugee law does not give aright to permanent relocation. It provides only that
refugees should be protected until they can return home in safety. Many states have in the past
alowed refugees to remain permanently in their country, letting them integrate into their new
community and rebuild their broken lives.

Now governments are turning to the concept of temporary protection at the same time as they
are obstructing access to their countries, showing less and less respect for the principle of
non-refoulement, and claiming that they cannot cope with the responsibility of sheltering refugees.
They are using temporary protection as another means of denying refugees their rights.

People granted temporary protection are generaly given fewer rights than those granted refugee
status under the UN Refugee Convention. In the case of refugees from Bosnia, UNHCR stated in
1993 that dmost dl those fleeing would have qualified as refugees under the Convention 4° Despite
this, most were denied the chance of applying for refugee status and so denied their full range of
rights under the Convention.

In addition, temporary protection can be ended by the host state far more easily than refugee
status. The termination of refugee status requires that “a change of circumstances in a country is of
such a profound and enduring nature that refugees from that country no longer require international
protection, and can no longer continue to refuse to avail themselves of the protection of their
country” .*¢ There is no such internationa standard for the termination of temporary protection, which
means that states which host refugees on atemporary basis are not held accountable for the ending of
temporary protection. Regardless of the duration of any protection, it is vita that internationally agreed
human rights and refugee standards are complied with. In September 1996 Germany unilaterally
decided to end the temporary protection status of Bosnian refugees, which opened the door for the
forcible repatriation of people still frightened to go home and potentialy at risk.

The concept of temporary protection rests on the idea that refugees will be able to return
home safely, or resettle elsewhere, within arelatively short period. However, the history of refugee
movements shows that the causes of flight are not easily remedied. For example, there are continuing
grave human rights violations in BosniaHerzegovina. Y et states have proved unwilling to extend the
“temporary protection” granted from 1992 onwards to refugees from there and have taken the signing
of the Dayton peace agreement as a green light to start returning refugees. UNHCR has publicly
“regretted” Germany’s decision to alow forcible repatriation, but such decisions are beyond its
control. In the December 1996 Humanitarian Issues Working Group Regional Plan, UNHCR put
forward guiddines for returns to Bosnia-Herzegovina, insisting on individual screening procedures, but
aso indicating that some returns could be on a “less than voluntary basis’ .4’

The reason European states gave for limiting the protection afforded to those fleeing former
Y ugodavia was that this was a mass influx. There is no standard defining what constitutes a mass
influx, but most European states outside the former Yugodaviain fact admitted only afew thousand
refugees from former Y ugodavia. Germany was the major exception, admitting more than 300,000.
The response of European states to the flight from former Y ugodavia represents a watershed in the
demise of the international refugee protection system, as states justified lessening protection based on
a perceived threat to their national interests.
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Mass movements of refugees have taken place frequently in other parts of the world. Under
the OAU Convention and the Cartagena Declaration the definition of who is arefugee is broad, and
alows for group determination of status. The protection offered is temporary in nature, based on the
need to provide refuge to those who are in need of protection until they can return home.

While it may be accepted that temporary protection accorded to asylum-seekers in situations
of mass exodus is a necessary and appropriate response by states faced with the prospect of hosting
large numbers of refugees, thisis only viable and responsible if this form of protection meets
international refugee law and fundamental human rights standards.

The renewed use of temporary protection indicates a gap in the international refugee
protection system — the inability to deal coherently with refugees fleeing as part of a mass exodus
and the failure of the international community to share the responsibility for protecting such people. It
also shows the inadequacy of the current international system to address in a consistent manner the
fact that a growing number of people fall outside the narrow interpretation of the UN Refugee
Convention definition of arefugee, yet cannot safely be returned to their countries of origin because of
widespread human rights abuses, often associated with armed conflict.

Temporary protection undermines the standard of protection for asylum-seekersiif they are
forced to return to a country before basic human rights conditions in that country have been met.
States have not yet agreed a set of practical, non-binding guidelines on when it is appropriate to use
temporary protection, et alone standards on what rights those temporarily protected should enjoy in
host countries. Amnesty International believes that if states unilaterally decide to use temporary
protection, then standards should be agreed, based firmly on human rights considerations, and that al
those offered temporary protection should have an opportunity to have their individua asylum claim
examined before being sent home.

After the recent experience of the lifting of temporary protection in Europe, it is clear that
political and ingtitutional considerations can interfere in assessments of when it is safe and appropriate
to end temporary protection. The ending of temporary protection, and any other form of refugee
status, must be based on an evaluation of the human rights situation in the country of return that is
impartial, politicaly independent and in keeping with the standards established under the cessation
clauses*® of the UN Refugee Convention.

Voluntary repatriation

Voluntary repatriation is seen by the international community as the most favoured of the “durable
solutions’ for refugees, which aso include resettlement in a third country and integration in the host
country. At atime when states are increasingly reluctant to host large numbers of refugees, the
temptation appears to be to find ways of sending refugees home without securing properguarantees
that they will be safe once returned.

The thinking behind voluntary repatriation is based on assumptions that are not necessarily
true, and the guidelines for when it is safe to send refugees home are inadegquate. UNHCR, the body
responsible for protecting refugees, is also charged with promoting voluntary repatriation. The two
roles can involve conflicting interests and be subject to contradictory political agendas. As a resullt,
voluntary repatriation schemes are fraught with danger for refugees.

One of the key assumptionsis that al refugees want to go home. This is based on the idea
that refugees put their lives on hold while in exile and that their origina homes and communities still
exist. For many refugees, thisis smply not true. People who have been in exile for years, perhaps
decades, adapt and rebuild their lives. They become part of their new communities, contributing their
skills and forming deep relationships with those around them. Their children may know only the
country of exile. Uprooting such people from their host countries can be devastating.

Many other refugees have nowhere to return to. Their communities may have disappeared as
aresult of war, “ethnic cleansing” or genocidd violence. Their homes may have been destroyed or
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usurped. The country may have been divided into a patchwork of territories controlled by armed
forces hostile to particular ethnic groups.

Where voluntary repatriation is a suitable solution, certain key principles should be observed.
In al cases, it must never violate or undermine the principle of non-refoulement. All voluntary
repatriation schemes must therefore be assessed on the basis of whether the refugees would be at
risk of persecution or human rights violations during or after return. Amnesty International believes
that there should be evidence that the change in the situation they fled is of such a profound and
enduring nature that the refugees no longer require internationa protection. Even when such
conditions exist in generd, individual refugees may till need international protection because of their
particular circumstances and fears, and should therefore always be offered the opportunity for an
individua assessment of their continued need for protection before being repatriated.

Theredlity is that the vast magjority of repatriations are spontaneous, as refugees are “pushed”
or “pulled” to return, or become tired of waiting for assistance. They are pushed by host states who
reduce or cut off aid, or make it impractical or dangerous for them to stay. They are pulled by
inducements, such as promises of land or improved human rights guarantees in their home countries,
which may turn out not to be genuine. They are driven to return by desperation, as months go by in
temporary camps where little or no support is provided.

In EXCOM Conclusion 40, the role of UNHCR is described as “promoting, facilitating and
coordinating voluntary repatriation”. Facilitating voluntary repatriation implies hel ping refugees who
wish to be returned. Promoting repatriation, however, implies a more pro-active role. UNHCR has to
deal with the competing demands of host states and countries of origin, and, possibly, the international
donor community. Some of these may be impatient to initiate repatriation on the basis of political and
economic interests, rather than the safety of the refugees.

Much of the rhetoric about voluntary repatriation includes concepts such as the “right to
return” and “measurements of safe return”. However, the right to return does not oblige refugees to
leave their sanctuaries, and the safety of return must be based on human rights standards and
assessments of individua situations.

The three main criteria agreed internationally in relation to repatriation are:

C repatriation should be voluntary;

C UNHCR, governments and non-governmental organizations should have ajoint role in
repatriations;

C voluntary repatriation should be facilitated and promoted.

C The principle of voluntariness is fundamental to repatriation, but as a standard it is open to

manipulation. It is often falsaly assumed, however, that if repatriation is voluntary, it must be
safe. Of course, refugees should have a say as to when they will be repatriated. But there
must be a solid foundation on which to make decisions about repatriation. Refugees are often
the best judges as to when the conditions which forced them to flee have changed sufficiently
to allow them to return home. It is therefore crucia that refugees have ready access to
impartial, detailed information about the human rights situation in their country of origin.

Repatriation to a country where there are still serious human rights problems could well lead
to a further exodus or more human suffering. Just one example of the possible consequences of
premature return was the case of Rohingya refugees from Myanmar (Burma). In 1991 around a
quarter of amillion Rohingyas fled gross and widespread human rights violations committed by the
Burmese army and sought refuge in Bangladesh. The following year thousands were forced to
repatriate, a move condemned by UNHCR as mass refoulement. In 1993 a repatriation agreement
was signed by UNHCR and Myanmar, and later that year the Burmese authorities agreed to let
UNHCR monitor the return. Throughout 1993 and 1994 there were reports of Bangladeshi officias
using threats, intimidation, physica abuse, withholding of food rations and other methods to coerce
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repatriation. Under pressure from the Bangladeshi authorities, UNHCR then sped up the repatriation
process and carried out a massive registration for voluntary repatriation. Many non-governmental
organizations present on the ground stated that refugees did not understand that registration was
associated with repatriation, and that they later believed they had no choice but to return to Myanmar.

Despite continued massive human rights violations in Myanmar, including some targeted
specificaly a Rohingyas, tens of thousands of Rohingya refugees repatriated. Many others fled the
camps in Bangladesh to avoid repatriation, including around 20,000 in 1995, and sought refuge in other
countries. Some of those who returned to Myanmar have since been forced to flee again.

Over the past few years UNHCR has assumed primary responsibility for voluntary
repatriations. The results have been inconsistent. The Namibian repatriation in the early 1990s was
generaly seen as successful, as was the repatriation of Guatemalans from Mexico and Mozambicans
from Maawi, Zimbabwe and elsewhere. Other major voluntary repatriations have had mixed results,
including those involving the return of Afghans from Iran and Pakistan.

The situation of refugees in Central Africa starkly illustrates the fragile state of international
refugee protection. A statement issued by the Tanzanian Government in early December, endorsed
and co-signed by the UNHCR, declared that: “all Rwandese refugees in Tanzania are expected to
return home by 31 December 1996.” Within a month of this statement, the mgjority of Tanzanid s
estimated 540,000 Rwandese refugees had gone back to Rwanda. Thousands attempted to flee to
other countries in the region in order to avoid return to Rwanda, but were forced back by the
Tanzanian military. Voluntary repatriation was not at issue — refugees who felt it was unsafe to
return were not given any other options. It was only after the vast majority of refugees had
repatriated that UNHCR publicly expressed the hope that Tanzania would institute a screening
procedure to evaluate the claims of those too fearful to return — an expression of hope from the very
agency with the internationa institutional mandate to remind the world’ s governments of their duty not
to forcibly repatriate refugees in need of international protection.

UNHCR is mandated to look at all refugee situations with a view to encouraging the
conditions for voluntary repatriation. This raises several unanswered questions, particularly in today’s
world of violent and protracted conflicts.*® These point to an apparent effort by governments to
fundamentally shift UNHCR’s focus from protection to assistance.

In any voluntary repatriation program, UNHCR is aso charged with actively monitoring the
Stuation of returnees in their country of origin. However, it can only do this with the full agreement of
the states concerned and can only do it properly if adequate resources are available. It is therefore
vital that UNHCR and other human rights monitoring bodies have appropriate access to the relevant
countries and that monitoring is incorporated into any agreements between UNHCR and the
governments concerned.

Promoting, facilitating and monitoring of voluntary repatriation is very different to providing
legal protection to refugees in countries of asylum. As UNHCR says, voluntary repatriation cals for a
“different set of protection tools’.>® However, there is as yet no clear international agreement on what
these should be. In an era when the terms of protection are shifting under schemes such as temporary
protection, and when mass flows of refugees are frequent, it is vita to be clear about the criteriafor
voluntary repatriation.

The UNHCR handbook on voluntary repatriation is not reassuring. Although it sets out the
aspects of repatriation that must be taken into account, it gives little real guidance on what standards
should be required when determining when it is safe to return. In fact, it appearsto “promote” and
“encourage’ repatriation in unsatisfactory conditions. It even suggests that repatriation might be
helpful to a peace processin a precarious situation. UNHCR is aways in a potentially contradictory
position when dealing with voluntary repatriations, and it should be remembered that UNHCR is
essentially governed by its member states, each of which has its own political agenda.
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The most fundamenta consideration must be that the human rights situation in the country of
origin has improved to a sufficient extent that refugees can reasonably be expected to return. This
raises the question of who decides if such conditions are met and who should monitor the situation
after the repatriation.

The main role of UNHCR should be to promote the principle of non-refoulement and the
protection of refugees. As one agency, governed by member states, UNHCR should not be expected
to be both the agent to promote voluntary repatriation as well as the agency to protect and assist the
same population.

Today’ s world requires new approaches to repatriation quite different from those applied
traditionaly. In the past, repatriations usually involved refugees whose countries had recently achieved
independence or changed to a democratic form of government. In the 1990s, the usual scenarios
involve countries that have been riven by ethnic strife and civil war. For these, the process of
reconciliation, if possible, will be long and arduous. Formal amnesties or human rights guarantees will
be of little value to the returning refugee if they are not accompanied by the political will to put them
into effect, and if they do not represent a genuine commitment by the people themsdves to live
together in peace. Thisisapolitical and socia challenge that extends far beyond the resolution of a
refugee problem and in some cases affects the continuing viability of the nation itself. Repatriation in
these circumstances is therefore just one component of along process that will require the
mobilization of support and resources from many parts of the international community. 5t

The world needs to heed the cal of UNHCR for international support. This support should
involve human rights organizations and UN human rights monitors, who can help monitor the country
of origin before, during and after a voluntary repatriation exercisels conducted. When assessing the
“safety” of areas of possible voluntary return, or when monitoring areas to which refugees have
returned, al those involved, including governments and UNHCR, should make use of human rights
information aready available. Thisincludes thematic and country reports, as well as resolutions, of the
Commission on Human Rights, and reports of the UN treaty bodies, such as the Committee Against
Torture.

The present system of voluntary repatriation lacks clarity, particularly in relation to current
refugee crises. At the same time the international community is adopting an increasingly restrictive
posture towards asylum-seekers, and the internationa agency responsible for protecting refugeesis
under growing pressure from host governments to return refugees to their country of origin. The
combination of these factors means there is great danger that
people will be “voluntarily repatriated” to situations where their human rights are at risk. The concept
of repatriation therefore needs to be re-examined and clear, comprehensive guidelines drawn up in
line with human rights standards and with a clear emphasis on the importance of an independent,
impartial and non-political process for deciding when it is appropriate for refugees to return. Respect
for the principle of non-refoulement is paramount. Repatriation will continue to play a centra rolein
internationd refugee protection, but it must be defined in terms that give human rights considerations
the highest priority at every stage.
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< “I'm still haunted by a feeling of insecurity,” says|ldris, three years after he was
granted asylum in the Netherlands. A 37-year-old Iragi, he had spent most of the
previous 10 yearsin detention or seeking refuge from human rightsviolations at the
hands of the Iragi authorities. During that time he narrowly escaped execution and
survived prolonged periods of torture, beforefinally fleeing Iraq in 1993.

Like many new conscripts sent to the front during the Iran-Iragq war, he was so appalled by
what he saw that he deserted. Shortly after he was arrested and held in a shipping container at the
intelligence headquarters in Basra, where he was tortured.

On 7 April 1986 a number of army deserters were taken to a soccer stadium for execution.
Idris lost consciousness and believes he was the only survivor. He regained consciousness in avan
packed with dead bodies. It is a memory he cannot bear to describe. He was then sent back to his
army unit where he deserted for a second time.

In August 1988 Idris was detained again and tortured with electric batons at various security
and military ingdlations. He was finally released from this nightmare in February 1991 after heavy
bombardment in the area. Two years later his village was targeted for repeated house searches by the
Iragi military. Once again fearing for his life, Idris fled the country. Today he is studying engineering
and says he istrying to rebuild his life “by a combined approach of forgetting and remembering”.

< “[Guatemalan soldier 5] killed my father, my mother, my brother, they killed
everyone. They burned them. So | went to Mexico when | was small, but now, once
again, they are massacring us[in Guatemala...”

The refugee who spoke these words was one of a community of over 200 refugee families
who had lived in exile in Mexico for many years. The families had only returned to Guatemala after
their safety had been guaranteed. Y et on the first anniversary of their return, in October 1995,
Guatemalan soldiers entered the community and killed 11 people, including eight-year-old Santiago
Coc Pop. A soldier shot him in the wrigt, then chased him and shot him again in the head and chest,
killing him.

Between 1993 and 1995 almost 20,000 refugees went back to Guatemala from Mexico. Most
were indigenous families who had fled in the early 1980s from a civil war and a brutal government
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counter-insurgency campaign which claimed the lives of tens of thousands of Guatemalans and wiped
out hundreds of highland villages. Approximately one million people were internally displaced
between 1979 and 1983, out of a population of little more than eight million, and hundreds of thousands
took refuge outside the country.

The refugee communities in Mexico were well-organized. Their representatives negotiated an
agreement with the Guatemalan Government for the collective return of refugees. The 1992
agreement recognized returnees’ rights, guaranteed their safety and promised them access to land. It
ensured UN, local and international monitoring of the return process.

One community of families that returned under this agreement lives on the Xamén estate
(finca) in the municipality of Chisec, department of AltaVerapaz. Its 206 families are mostly
indigenous people of Q' eqchi, Q anjobal, Ixil, Mam and K’iché origin. The community cultivates
cardamom spice.

On 5 October 1995, the community was preparing to celebrate the first anniversary of their
new settlement. At approximately 11.30 am, amilitary patrol entered the community. Within hours, 11
people had been shot dead — including Santiago and another child — and 30 had been wounded.

The presence of armed soldiers in the community was highly provocative. About 200
members of the community gathered, a few shouting at the soldiers, others asking them to leave.
There was a scuffle. A witness describes what happened next:

“The armed men at the head of the patrol raised their weapons and pointed at the people, | saw four
of these men at the head of the patrol who had their weapons raised and were firing them. Three of
them were firing automatic weapons directly at body height while the other on the extreme right fired
at the ground.”

Other soldiers then began to fire indiscriminately. Some people were shot dead as they lay
wounded on the ground, others were shot in the back when they tried to run away. A witness stated:
“I was talking to my brother-in-law who was on the ground, | could see he was seriously wounded.
There he was laying on the ground and | watched as a soldier came to finish off those who had been

wounded”.

Investigations conducted by national and international organizations, including UN bodies, are
unanimous in holding the soldiers responsible for the Xaman massacre. They discount government
clamsthat the soldiers were provoked, that community members started the shooting or that
community members were armed.

The refugee return program has slowed down dramatically since the massacre. Refugees
have suffered years of harassment, threats and human rights violations by the Guatemaan armed
forces and their alies. Senior military and government officials continue to this day to accuse
members of these communities of supporting the armed opposition. The Xaman massacre may not
have been planned, but the incursion by members of the army into the community was a deliberate act
of intimidation that ended in tragedy.

Soldiersfrom the “ Rubelsanto” military barracks

Santiago Coc Pop’s father leaning over the body of his dead son.

< Bamboo huts stretch out asfar asthe eye can see. Located in Jhapha district in
eastern Nepal, they are home to around 90,000 r efugees from southern Bhutan,
most of whom fled their homesin 1991 and 1992.
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Life in the UNHCR-run campsiis tolerable thanks to the efforts of refugees like Mangala
Sharma. At the age of 28, and mother of two young girls, she has become a refugee leader. Her
activities have done much to build a spirit of self-reliance in the camps, which run their own
committees, schools and workshops. “For the sake of the children we try to keep happy,” she says.
“But inside we are crying.”

The mass exodus of Nepali-speaking people from Bhutan began in late 1990 after the
authorities introduced a policy of national integration on the basis of northern Bhutanese traditions and
culture (driglam namza). Demonstrations against policies perceived to be discriminatory against
ethnic Nepali people led to a government crackdown. Soldiers raided homes and many people were
arrested and tortured. Girls and women were raped. Everyone lived in fear that they would be the
next victim.

The authorities a so put increasing pressure on many Nepai-speakers to “voluntarily” leave
the country. “Every day they would come to tell me to write my application to migrate to Nepa,”
remembers Mangala.

She eventually fled to eastern Nepal after her brother, a politica activist, was blacklisted by
the government.

Determined to make the best of a bad situation, she set up an organization in the camp called
Bhutanese Refugees, Aiding Victims of Violence. Run by the refugees themselves, it trains women in
sKills such as dressmaking. The money raised from sdlling the produce is used to buy food to
supplement the meagre diet given to the refugees.

On one level Mangdais fulfilled.

On another sheis empty. “Being arefugee is so sad because you don’t have a country,” she says.
“For us, Bhutan is our only country”.

A Bhutanese refugee camp in Nepal.
© David Orr/Panos Picture

< The conflict that engulfed the former Yugoslavia has given rise to another, almost
hidden human rightstrgedy. It isthe plight of those fleeing the car nage, whose
rights asrefugees have ofteh been flagrantly violated.

Jasmin!- a 2 years-old citizen of Bosnia-Herzegovina, was aformer member or rebel Mudlim
forcesin his country.Several months after he had ben captured by the Army of Bosnia-Herzegovina
and dragooned into their ranks, he deserted and fled toSlovenia through Croatia, hoping to reach
relatives in Germany.

Sovenian officias arrested him for illegally crossing the borde. Instead of offering him a
protection, they handed him over to the Croatian authorities, claiming Croatia was a “ safe third
country” . Jasmin was thenreturned to by the Croatian authorities to Bosnia -Herzegovina, where he
was reportedly arrested, threatened with ill-treatment and charged with desrtion. Both Sioveniaan d
Croatia thus violated the UN Refugee Convention, the Slovenian authorities should not have returned
Jasmin to Croatia without ascertaining that he would not be returned to face danger in his home
country.

Many thousands of refugees have suffered refoulement at the hands of the Croatian
authorities. Some were reportedly ill-treated while in Croatia. In February 1995, for example, dozens
of Mudlim refugees in the Kuplensko camp were arrested. Some were beaten. Forty-six of them were
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then forcibly returned to an area of Bosnia-Herzegovina from which they had fled fearing for their
lives.

Another case involved Hajra,* a 17-year-old Bosnian woman who had sought refuge in the
Former Yugodav Republic of Macedonia. On 28 May 1994 she was put on atrain bound for the
Federal Republic of Yugodavia without any opportunity to appea against her expulsion. She was so
terrified of being returned to Bosnia by the Yugodav authorities that she jumped from the moving train
and was killed.

More than half a million refugees from Bosnia and Croatia remain in other republics of the
former Yugodavia. Many fear being sent back to areas where their lives may be endangered. InJune
1995 some 4,000 male Serbian refugees of military age were forcibly returned from Serbiato
Serb-controlled areas of Bosnia-Herzegovina and Croatia to be mobilized into Serbian armed forces
there. Mirko Drljaga, who had been arefugee in Serbia since 1993, was shot in the legs by Serb police
when he tried to escape forcible conscription. Six months later he was reportedly still unable to walk
and no police officer had been charged.

In August 1995 an even larger number of male refugees who had fled the Krgjina region of
Croatia when the Croatian Army took control of the area were reportedly arrested by Serbian police.
Many were seized in refugee reception centres where they were waiting for their asylum applications
to be processed. They were forcibly expelled to Serbian-held areas of Bosnia-Herzegovina, in breach
of the principle of non-refoulement, and mobilized into the Serbian armed forces. Refugee conscripts
were reportedly brutaly ill-treated for having “ betrayed the Serbian cause’.

One reason so many refugees remain in areas still scarred by nationalist-inspired violence is
the attitude of European governments, notably members of the European Union (EU). As the human
rights crisis unfolded, EU governments rapidly imposed visa requirements on people from the former
Y ugodaviawhich in practice made it extremely difficult for many to reach Western Europe.

Those who did reach EU countries were not granted refugee status, with its associated rights,
but rather some form of temporary permission to remain. The precise nature of the temporary
protection varied from state to state, but it generdly alowed them to remain while suspending their
right to pursue an individua claim for
asylum.

Among those who have fled are people from areas that have not directly experienced armed
conflict. Hundreds of thousands of young men from al parts of Serbia and Montenegro travelled
abroad to avoid being forced to take part in awar they condemned. Many of these are ethnic
Albanians from Kosovo province in Serbia, who have aso felt the need to escape the increased
arrests, beatings and harassment by police searching for weapons.

Since the November 1995 peace agreement for Bosnia-Herzegovina, pressure has been put
on Bosnian refugees living in Europe and the republics neighbouring Bosnia-Herzegovina to return
home voluntarily. At the time of writing, however, there are few place  in BosniaHerzegovina
where their safety can be assured, and none where a permanent state of safety is apparent.

* pseudonym

Bosnian Muslimswho had fled their villages rebuilding their homesin 1996. Some of the
newly repaired houses have since been deliberately damaged or destroyed.
© Howard J. Davies
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7 International cooperation

The fird respongbility of the world's governments is to stop the human rights violations that
force people to abandon their homes and communities. If the international community committed the
necessary resources and political will to preventing human rights abuses, then many refugee crises
and individua tragedies could be averted.

For years the international community refused to acknowledge that the Iragi Government was
systematicaly killing and
torturing its citizens. Y ear after year, it ignored Amnesty International’ s reports and UN submissions
documenting torture, extrgjudicia executions and the “ disappearance’ of hundreds of thousands of
people in the country. Even when 5,000 Kurdish women, men and children were daughtered by
chemical weaponsin Halabjain 1988, the world' s governments till did nothing. Perhaps if the Iragi
Government had been confronted earlier by the international community about human rights violations
againgt its own citizens, the subsequent Gulf War and refugee crisis could have been avoided.

In the two years before genocide erupted in Rwanda, the UN’s own human rights experts
warned that unless states took determined action, mass killings would follow. The international
community failed to heed these warnings, then, when the massacres started, withdrew the UN’s
troops. Since then, one refugee crisis has followed another, with millions of men, women and children
suffering didocation, terror, disease, starvation and death.

In some cases, powerful governments have fuelled conflicts in which human rights have been
the first casuaty. In countries such as Afghanistan they have supplied, armed and encouraged
conflict, knowing that their alies were committing human rights abuses. Now they are doing little to
help end the continuing violence.

Once a human rights tragedy is unfolding, the international community has a responsibility to
protect refugees who flee from it. States have agreed to international treaties, but too often these are
ignored for the sake of political or economic expediency.

The international community is also obliged to ensure that the costs of refugee protection are
properly shared, regardless of where refugees have fled. The Preamble to the UN Refugee
Convention states:

“...the grant of asylum may place unduly heavy burdens on certain countries,

and... a satisfactory solution... cannot therefore be achieved without international

cooperation.”

The rich countries must share this responsbility. They should stop obstructing refugees from
reaching their territory and ignoring the enormous logistical and economic strain that refugees can
bring to countries with relatively few resources.
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The very essence of refugee protection is that protecting the fundamental rights of refugeesis
the responsbility of the international community, given that their relationship with their own state has
broken down. Y et those countries who are most able to provide protection host the fewest refugees.
Thisis not just “an accident of geography” — wedlthy states are actively and increasingly taking
measures to keep refugees from their borders.

In her opening address to the October 1996 session of EXCOM, Sadako Ogata, the High
Commissioner for Refugees, called again on the international community to cooperate more in sharing
the responsibility for refugees:

“Itisincreasingly evident that where burden-sharing fails, protection problems
rise. The burdens are very unevenly divided, between and within continents.
Germany hosts more Bosnian refugees than al other countries in Western Europe
together...[In] Cbte d Ivoire and Guinea...[there are] regions where Liberian refugees outnumber the
local population. The same is true in many other countries... | am very worried that appeals such as
those by UNDP [UN Development Programme] and UNHCR to aleviate the huge environmental
andother damages in eastern Zaire and western Tanzania, have gone largely unheeded.”

When there is inadequate response to such appeals, or promises are not followed by action,
refugees invariably suffer. The countries of Africa, aregion previoudy known for its generosity
towards refugees in extremely difficult circumstances, are now showing analarming decline in their
willingness to provide asylum. For years Iran lived up to itsinternational responsibilities towards
refugees. It dill shelters over two million, more than any other country in the world. For yearsiit
gppeded to the international community for financial help. For years its pleas were ignored. In the
early 1990s its policies towards refugees changed, and today asylum-seekers face rapidly deteriorating
living conditions in Iran, as well as refoulement and less than “voluntary” return.

UNHCR has repeatedly cdled on the international community for action, most emphatically in
1995,

“...the lack of tangible international solidarity has remained an obstacle to the

positive development of the internationa refugee protection regime. Successive
EXCOM Conclusions, endorsed by the General Assembly, have called for
international solidarity and burden-sharing, enjoining al States to take an active part, in
collaboration with UNHCR, in efforts to assist countries, in particular those with limited
resources, that host large numbers of refugees and asylum seekers. It remains
the shared respongibility of the international community to support the capacity of host
States and to receive and protect refugees, including States lacking the necessary
resources and those where domestic concerns, including anti-immigrant sentiment as
well as socid, economic, political and environmenta concerns, militate against
effective protection. Issues of national security are also increasingly relevant in this respect,
particularly in regard to the political and related consequences of a prolonged stay of
large groups of refugees.”>?

Essentidly, the system for the international protection of refugeesis only as good asiits
congtituent elements — the individua states. But these are largely free to decide on what they will
contribute. The system is therefore dependent on the vagaries of individual states' decisions when it
comes to financial support for the massive humanitarian effort required to protect and assist refugees.

UNHCR'’s funding depends on an annual appeal. This has palitica ramifications as well as
fiscd implications. UNHCR needs long-term financia stability and manifest political independenceif it
is properly to fulfil its mandate as a non-political protection and assistance organization. States should
establish arrangements that ensure adequate funding for the ongoing and emergency operations of
UNHCR and its partner agencies. Otherwise, responsibility sharing will remain a hollow aspiration.
Internationa solidarity is not just about money, but without financia support it cannot be aredity.
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Even when states agree to provide funds for refugees, they frequently fail to provide the
money they have promised. At the October 1995 EXCOM meeting the representative from Rwanda
noted that in January 1995, donors had pledged contributions of about
$1 hillion, of which only 30 per cent had been paid.>® The many calls for assistance by states that host
large numbers of refugees are still going unheeded.

States should aso share the responsibility of granting asylum. This means not only living up to
their duties towards those who arrive at their borders, but aso making more active use of resettlement
programs. Why should the countries where refugees flee first be expected to host them al, while
other countries host relatively few?

When states send refugees back to “ safe third countries’, confine them to “safe havens’ in
the region of origin, or insst that they seek sanctuary in the “first country of asylum”, they are
inverting the concept of responsbility sharing. Responsibility sharing does not mean states deflecting
responsibility for refugee protection to the first state that a refugee can reach. Even if richer states
were to share the costs — which they do not — refugees are people, not commodities, and respect
for their human rights demands more than money.

The experience of the Comprehensive Plan of Action (CPA) for Indochinese refugees
illustrates how the attempts by the international community to share responsibility have so far failed to
overcome the fact that regions experience unevenly the weight of protection. Under the CPA,
countries of first asylum in Adainitialy agreed to take in asylum-seekers, alow them to remain
temporarily and to screen them to determine if they were refugees. Western countries agreed to
resettle those who were found to qualify as refugees. Tens of thousands of refugees were resettled
under the program, but asylum-seekers were detained for years, often in dreadful conditions,
screening processes were widely criticized as inadequate or unfair, and people “screened out” were
forcibly repatriated, some violently.

Recently, the success of western countries in insulating themselves from refugees has meant
that other parts of the world bear a heightened responsibility for refugees. This has long been true in
terms of the north-south divide. Now it appears to be happening within Europe, as refugees who
cannot reach Western European states are increasingly seeking asylum in Central and Eastern
European states, many of which are in a much wesker position economically to provide adequate
protection and support.

Every mgjor refugee situation requires the cooperation of states, international humanitarian
agencies, non-governmental organizations and, of course, the refugees themsalves. It isvitd to
refugees that there be internationa solidarity, cooperation and responsbility for their protection and
assistance. It is aso fundamentally in the interests of all states that they solve refugee problems
collaboratively. If they do not, refugee problems can become refugee crises.

In late 1996 patterns of serious human rights abuses in eastern Zaire gave way to armed rebellion and
open war. Hundreds of thousands of refugees and displaced persons from Burundi, Rwanda and
Zaire itsalf, were thrown into desperate situations. If they fled to Rwanda, an uncertain fate awaited
them, given the continuing violations of human rights being committed there. If they fled within Zaire,
undisciplined armies were waging battle out of control. If they went to Burundi, they faced mass
killings. These crises were neither inevitable nor without warning.

Speaking at the October 1995 EXCOM meeting, the representative from Tanzania described
the situation in the Great Lakes region of Central Africa:

“Poor countries have been forced, by an accident of geography, to receive an
enormous case-load of refugees exceeding two million people. Faithful to its
record of hospitality in providing sanctuary to successive waves of Mozambican,
Angolan, Zimbabwean, Namibian and South African refugees fleeing colonia and
racia oppression, the United Republic of Tanzaniais at present hosting about 1.4
million refugees, mostly from Rwanda and Burundi.”
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He went on to note the serious strains that these numbers placed on his country, especially on
the environment and the socialand physical infrastructure. He stated that the instigators of the 1994
massacres in Rwanda and other “undesirable dements’ had infiltrated the camps, preventing genuine
refugees from returning home and frightening the Tanzanian population in the villages close to the
camps. He said that the Tanzanian Government was willing to continue to seek solutions to the
refugee crisis, but that:

“[t]here is unfortunately a tendency for the international community, when
dealing with the refugee crisis, to consider that the weaker countries of asylum
should live up to their humanitarian obligations at the expense of their nationa
rights and interests... Tanzania...appedls to donors to continue helping it fulfil its obligations,
particularly in the area of repatriation.”

The funding did not come and over the next few weeks the Tanzanian Government prevented
refugees who were fleeing from Burundi from entering the country and sent some refugees back to
Rwanda and Burundi. In late November 1996 the Tanzanian Government announced that within three
weeks more than 500,000 Rwandese refugees would be repatriated. UNHCR found itself in the
position of either standing back and seeing refugees forcibly expelled or making the choice of assisting
in these returns. In what has become one of the most widely criticized decisions of UNHCR in recent
years, UNHCR agreed to support the Tanzanian officials in returning refugees from the camps.

Zaire has also warned of the consequences of failing to assist countries of origin and host
countries. Its representative stated in 1995 that:

“International opinion aways seemsto forget that the refugee problem is basically
the result of the situation in the countries of origin. The lack of consistency
between humanitarian statements and the practice of the international community
and the United Nations is increasingly frustrating for asylum countries... Zaire has
the impression that the international community is of the opinion that, Since Zaire

has agreed to receive refugees, it has to continue to support them stoically

regardless of the problems they cause.”

He went on to underline the fatigue of his nation in waiting for internationa assistance
commensurate with the gravity of the problem :

“The incomprehensible lack of concern on the part of the international community
in general and the United Nations in particular about the causes of the tragedies
taking place, for example, in the countries of the Great Lakes region...borders on

complicity and might pave the way for a drift towards exclusion and ethnic

purification...

“ Assistance to refugees therefore has to go hand in hand with increased
international support for host countries, as well as with more effective preventive
action and stronger international support for rapid repatriation in safety and
dignity... The international community has read reports of serious situations but

has not reacted as it should have done, and one tragedy has consequently followed

another...”

One year later, hundreds of thousands of refugees were trapped in Zaire by military conflict
and were dying without food or water.

Representatives from other African countries made similar pleas for assistance — there are
over five million refugees in the continent, and more than three times that number of internaly
displaced people.

The actions of the governments of Zaire and Tanzaniain forcibly returning many refugees to
countries which have not yet become demonstrably safe flagrantly breach fundamental principles of
refugee protection. However, it must be recognized that these states found themselves hosting large
numbers of refugeesin the face of fast-diminishing support from the international community.
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I nter national accountability

The existing system of refugee protection depends on the actions of individua states. Thereis
no mechanism for ensuring that their actions are consistent or for holding states accountable if they
fail to honour their obligations. Governments provide little information about how they treat refugees,
even though the UN Refugee Convention requires states to report to UNHCR on the condition of
refugees, implementation of the UN Refugee Convention and any laws relating to refugees. UNHCR
issues general reports on the practices of states and their adherence to the UN Refugee Convention.
However, its ability to report publicly itsfindingsis serioudy constrained by the fact that it can
effectively only operate in countries with the permission of the government and it relies on the
goodwill of mgjor funding states. While UNHCR annually compiles reports on the lega protection of
refugees by governments, these reports are not made public. The UN High Commissioner for
Refugees issues general statements on violations of the principle of non-refoulement, but does not
make specific reference to the governments involved.

Ultimately, states have a duty to uphold internationa human rights standards and to promote
respect for human rights in the countries from which refugees flee. Thisis the basis of the
international community’s responsibility to pursue long-term solutions to current refugee problems —
restoring the refugees’ right to return home. The causes of the initia flight condition the nature of the
flight, the degree and duration of international protection required, the prospects for achieving durable
solutions and the external assistance needed. In al of this, international cooperation is required.

At present, lack of commitment by the international community towards refugeesis causing
further suffering to people who have suffered too much aready. Governments must act at home and
abroad to stop the human rights violations that cause refugees to flee. They must ensure that all
refugees receive the protection they need and deserve. They must contribute more equitably to the
cost of and the sheltering of refugees. To do any lessisto break their own commitments to refugees
and to betray millions of men, women and children who desperately need protection.
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< Piré Salyar, a 40-year-old Syrian Kurd, is one of millions of refugees around the

world who have had to flee their homeland because of their ethnic origin. Now, after
along and distressing sear ch for asylum, he can finally sleep at night feeling safe.

In the 1980s the Syrian secret police arrested him after he had written articles describing the
persecution of Kurdsin the country. He was interrogated and ill-
treated. Then hiswife, Ludmilla, was interrogated about his activities. Believing that they faced
imminent imprisonment and torture, they decided to flee with their two children.

“We were not the only ones. | saw many Kurds fleeing Syrian cities... All Kurds who stand
up for Kurdish nationa rights were insulted and mistreated by the security service.”

Using forged passports, the family went to Turkey and then to Ukraine, Ludmilla s birthplace.
The Soviet authorities told Piré that he could only stay if he abandoned his politica activities, so they
travelled to what was then Czechodovakia. After six weeks their asylum claim was turned down, and
they went to Austria. Once again their asylum claim was rejected.

“It was a shock for my wife and me... We did not know where we could go now... We told
them all the problems we had in Syria but nevertheless we got a negative decison.”

The couple turned in desperation to Amnesty International to help them through the Austrian
apped s system. Finaly, they were granted leave to stay in October 1992.

“Our life has changed,” says Piré. “1 attended a course in computer applications... My wife
and | attended a course in German. My wife works for a big telecommunications company. The
children go to school and al in al | can say that we are very happy to have anormd life.”

< It took Marie and her mother three daysto walk through the dense forest of eastern
Zaireto reach the Rwandese border. Thejourney from Kahindo refugee camp was
only 20 miles, but was fraught with danger. Twelve-year-old Marie and her mother
wer e fleeing fighting that had broken out in October 1996 between Zairian rebel
groups, Zairian gover nment soldiers and Rwandan Hutu interahamwe militias.
Marie's mother described the confusion: “Many people were wounded and shot
dead. We don't know who was doing the shooting. There were lots of people with
gunswho had no uniform.” Marie was wounded: a bullet shattered her jaw.

In the space of afew days, some 500,000 mainly Hutu refugees trekked back into Rwanda,
the country they had fled two years earlier. In 1994 the refugees had escaped to Zaire when the
Tuts-dominated Rwandese Patriotic Front took over Rwanda after a campaign of mass killingsin
which as many as a million Tutsis were slaughtered. The refugee camps where they lived in eastern
Zaire had been controlled by exiled former Rwandese government officials and their allied
interahamwe militias — the people responsible for the 1994 genocide. The militias had been
undergoing military training in and around the camps, had intimidated the refugee population and had
extorted a“war tax” to support their efforts to reinvade Rwanda. “ The interahamwe were trying to
stop us from going back to Rwanda,” said Mari€’' s mother.

The fate of Marie and the other refugees who returned to Rwanda was uncertain, given the
pattern of human rights violations that persisted there in late 1996. Government soldiers gjected 350
newly arrived sick and exhausted refugees from a Red Cross-run hospital near the border on 18
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November, forcing them to walk further into Rwanda. Every day, people were being arrested on
suspicion that they had been involved in the genocide; often there was no evidence against them. The
judicia system was not functioning: 87,000 detainees were being held, with little prospect of being
fairly tried, in conditions so appalling that survival was a matter of luck. There were also hundreds of
killings by government soldiers during the year.

Despite the return of so many refugees to Rwanda, hundreds of thousands of men, women
and children were till in mortal danger in eastern Zaire and neighbouring countries at the time of
writing. They faced starvation, disease and continuing violence.

In Zaire, more than 750,000 Zairians were internally displaced as a result of the fighting
between government troops and Zairian armed groups backed by the Rwandese Government. Many
civilians were killed in the east of the country in October 1996. After the town of Bukavu fell to the
rebels, journalists counted 82 bodies, including that of the Archbishop of Bukavu, who had publicly
accused the rebels of being supported by the Rwandese Government. Ethnic tensions in the area had
been increasing for years, exacerbated by repeated human rights violations by Zairian troops.

Tens of thousands of mainly Hutu refugees from Burundi were also living in eastern Zaire
when the violence erupted. They had fled civil war and ethnic violence in Burundi, which had
escalated ever since the October 1993 assassination of Burundi’s first democratically elected
president. Many were forced back to Burundi in late 1996 by Tutsi-led Zairian armed groups and
handed over to Burundi government forces at the border. Hundreds of adult men who returned were
then rounded up and killed by the Burundi security forces near the border or in the capital, Bujumbura.

In December 1996, the Tanzanian Government issued an ultimatum to 500,000-plus
Rwandese refugees ordering them out of the country by the end of the year. UNHCR endorsed the
plan. Over the following weeks Tanzanian troops forcibly returned hundreds of thousands of men,
women and children across the border. In addition, some refugees were returned to Burundi. On 10
January 1997, dmost al of a group of 126 refugees forced to go back to Burundi were killed within
hours or even moments of crossing the border.

Decades of misrule and organized mass atrocities have set populations against each other in
the Great Lakes region. But the many disparate groups from Rwanda, Zaire and Burundi have one
thing in common: they are in grave danger of human rights abuses, and they are not getting the
protection they need and deserve from the international community.

Rwandese refugees returning home from Zairein late 1996
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Conclusions and recommendations

Over the past decade widespread disregard for human rights has caused one refugee crisis
after another. At the same time, the system devised to protect refugees has fallen into disarray, with
states showing increasing reluctance to host refugees. Every day governments are violating the
principle of non-refoulement, the fundamental basis of refugee protection. UNHCR, the agency set
up to guarantee international protection for refugees, appears unable to ensure that states fulfil even
their minimum obligations towards those forced to flee their country.

This report outlines why people flee, why they need protection and the system that should, but
does not aways, provide that protection. It demonstrates that refugee crises cannot be resolved unless
the underlying human rights issues are addressed. Amnesty International therefore calls on all
governments to take concrete measures to prevent human rights violations and to live up to their
obligations under internationa law to protect the fundamental human rights of their citizens. It aso
urges al armed opposition groups to abide by the principles of international humanitarian law. If
respect for human rights was universal, no one would be forced to flee their home in search of
protection abroad.

One essentia element in restoring respect for human rights in countries where abuses have
been widespread is ending impunity. Amnesty International calls on @l governments to end impunity
by investigating reports of human rights violations and bringing those responsible to justice. This would
be amajor step towards breaking the cycle of violence and giving refugees the confidence to return
home.

Amnesty International also believes that many armed conflicts that cause refugees to flee are
fudled by outside powers that supply arms, personng and expertise to protagonists known to disregard
human rights. It therefore calls on al governments to end transfers of equipment and training for
military, security or police forces that are used to commit or facilitate human rights abuses.

The internationa system to protect refugeesisin crisis. Many people who deserve protection
are faling through the net: denied access to asylum procedures; wrongly told they do not qualify as
refugees; sent back to countries where they will not be safe. However, instead of enhancing refugee
protection, governments are trying to restrict even further the definition of who qualifies for protection
and the degree of protection they should receive. The stark redlity is that governments, both
individualy and collectively, are unwilling to commit themselves to a greater degree of protection. This
has led Amnesty International to conclude that thisis not atime to call for bold new measures by the
international community, such as the development of new international standards. Rether, it isatime
to remind the world's governments of their existing obligations towards refugees and to urge them to
ensure that these minimum standards are respected. Amnesty International calls on the international
community to ensure that the full framework provided by international human rights law is applied to
the protection of refugees.

Amnesty Internationa believes that basic human rights principles provide an inviolable
standard of protection for al people, regardiess of asylum decisions made by individua states. The
organization opposes the return of anyone to a Situation where they may be at risk of execution,
“disappearance’, torture or imprisonment as a prisoner of conscience. This position is the basis of
Amnesty Internationd’ s intervention on behalf of refugees.
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The main thrust of Amnesty International’s work is to combat the human rights abuses that
force so many people to flee their homesin terror. In its 1997 campaign on the human rights of
refugees, Amnesty Internationa is focusing on the way governments treat refugees. The following
recommendations outline the minimum steps necessary to protect the human rights of refugees so that
they are safe from further harm and are treated with the dignity that their tragic circumstances
demand.

To governmentsin countries of asylum

People usually become refugees because their human rights are at grave risk. They sever the link with

their own state, and seek the protection of another state, because their own government is

persecutpersecuting them or cannot be relied on to protect them. When refugees seek the protection

of another state, they rarely receive awarm welcome. Many are turned back at the border without a

hearing; detained as “illegal immigrants’; subjected to further violence or squalid conditions in refugee

camps, put through summary and unfair asylum procedures; or sent back to the country they fled.

Amnesty International urges governments in countries of asylum to:

1. Build awareness and public support for the rights of refugees

Governments in countries of asylum often obscure the relationship between human rights violations

and the protection needs of refugees. As the number of those seeking protection increases,

governments seem less willing to live up to their international obligations. Many governments which

have offered people asylum in the past are now restricting access to their countries, often justifying

such actions on the grounds that they are responding to economic difficulties or anti-immigrant

attitudes and growing xenophobia within their societies.

1 Host countries should conduct public information campaigns drawing attention to the human
rights concerns underlying the plight of refugees and the obligations of states to protect them.

2. Ratify and implement international treaties

Ratification of international treaties relating to the protection of human rights and the rights of
refugees demonstrates states commitment to the values endorsed by the international community and
alows them to be held accountable for their actions.

1 All gtates should accede to and implement the 1951 Convention relating to the Status of
Refugees (the UN Refugee Convention) and its 1967 Protocol, as well as relevant additional
regional refugee treaties. They should aso accede to and implement international and regional
human rights treaties, including in particular the International Covenant on Civil and Politica
Rights (ICCPR); the International Covenant on Economic, Socia and Cultural Rights
(ICESCR); and the Convention Againgt Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Convention Against Torture).

All states that have declared reservations to the UN Refugee Convention, or maintain a
geographicd limitation incompatible with the intention of the 1967 Protocol, should withdraw
them and extend the scope of protection to al refugees.

All gtates should apply the full range of refugee and human rights treaties in determining who
is entitled to protection as arefugee. Their assessment of claims should be based on
international and regiona refugee instruments and relevant human rights instruments.

3. Stop forcibly returning refugeesto countrieswherethey are at risk of serious human
rightsviolations

The fundamental basis of international refugee law is the established principle of non-refoul ement.
This prohibits states from sending anyone against their will to a country where they would be at risk of
serious human rights violations. It is anorm of customary international law, binding on al states
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irrespective of whether they are party to the UN Refugee Convention, and states cannot derogate
from it. Other international human rights instruments also prohibit refoulement in all cases where a
person would be at risk of serious human rights violations.

1 States must scrupuloudly observe the principle of non-refoulement, and not forcibly return
refugees, in any manner whatsoever (including rejection at the frontier and interdiction at sea),
to frontiers of territories where they may face serious human rights violations.

States should adhere to the full range of other international human rights standards so that no
oneis sent back to a situation where they may face grave human rights violations, such as
torture, “ disappearance” or execution.

States should ensure that all asylum-seekers are referred to an independent and speciaized
body responsible for deciding asylum claims. Border officias should never decide claims; they
should be instructed to refer each asylum-seeker to the responsible body.

1 States should ensure that the principle of non-refoulement applies irrespective of whether an
asylum-seeker has been formally granted refugee status.

States should not pendlize asylum-seekers for illegal entry.

States should not interpret the term “coming directly” inArticle 31 of the UN Refugee
Convention in amanner that excludes refugees who merely travel through another country
before applying for asylum.

4. End practicesthat prevent or deter asylum-seekers pursuing claims

Article 14.1 of the Universal Declaration of Human Rights states that “ everyone has the right to seek
and to enjoy asylum from persecution”. While governments are entitled to control immigration and
entry to their territory, they should ensure that asylum-seekers have access to afair and satisfactory
asylum procedure. They should ensure that there are no restrictions on entry or border control
measures that in practice obstruct access. They should not detain asylum-seekersin violation of
international law. They should not deny asylum-seekers the means of adequate subsistence while their
asylum claims are being considered, which can in practice force refugees to withdraw their claims
because they cannot survive.

1 States should ensure that any restrictive measures, such as visa controls, carrier sanctions
and interdictive border controls, do not in effect prevent asylum-seekers obtaining access to
their jurisdiction or asylum procedures.

All asylum-seekers, in whatever manner they arrive at the border or within the jurisdiction of
a state, must be referred to the body responsible for deciding asylum claims.

Detention of asylum-seekers should normally be avoided. No asylum-seeker should be
detained unless it has been established that detention is necessary, is lawful and complies with
one of the grounds recognized as legitimate by international standards. In al cases, detention
should not last longer than is strictly necessary. All asylum-seekers should be given adequate
opportunity to have their detention reviewed by ajudicid or smilar authority.

Governments should never detain asylum-seekersin order to deter people from seeking
asylum in their country, to impede their asylum claim or to induce them to abandon their claim.

Governments should not deny asylum-seekers access to adequate means of subsistence
while their asylum gpplication and any apped is being considered.

5. Providerefugees with a fair and satisfactory asylum procedure

A fair and satisfactory asylum procedure is the only effective way to ensure that people who would

be at risk of serious human rights violations if returned to a particular country are identified and

offered protection.

1 In each dtate, the body responsible for deciding asylum claims must be independent and
speciaized, with sole and exclusive responsibility for dealing with such claims. The
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decision-makers must have expertise in international human rights and refugee law. Their
status and tenure should encourage the strongest possible guarantees of their competence,
impartiaity and independence. Decision-makers should be provided with objective and

independent information about the human rights situation in asylum-seekers' countries of  origin or any
countries to which they might be sent.

Asylum applicants should have the opportunity to be heard in person by the decision-maker
when their claim is examined in the firgt instance. There should be an individua and thorough
examination of al the circumstances of each case. Applicants should have adequate time to
prepare their case.

At al stages of asylum and related procedures, including expulsion or detention hearings, an
asylum-seeker should have the right to legal counsel, be notified of that right, have accessto
qualified interpreters, and have the right to contact UNHCR and relevant non-governmental
organizations.

Asylum-seekers should be given, in a language they fully understand, the necessary guidance
about the procedures to be followed and full information about their procedura rights.

If their claim isinitialy rejected, they should be given the reasons for the decision in writing,
in alanguage they fully understand, so that they can pursue satisfactorily any appeals.

Every asylum-seeker must have the right to appeal. Appeals should normaly be of ajudicia
nature and heard by a different body than that which heard the casein the first instance.  An
apped should include a full examination of the case given the gravity of the interests at stake.

All asylum-seekers must be allowed to stay in the host country during the asylum
determination procedure, including any appedls.

All officias and procedures dealing with asylum-seekers should take into consideration the
specia situation of refugees. It is not always possible for an asylum-seeker to “prove’ every
part of her or his case. If an asylum-seeker’ s account is credible, she or he should be given
the benefit of the doubt, unless there are good reasons to the contrary.

6. Accept responsibility for examining asylum claims

Increasing numbers of governments are avoiding their responsibility for examining asylum
claims or transferring it to other countries. They use “safe third country” practices, measures
such as “white lists’ which exclude asylum-seekers based on the presumption that the country
they fled is safe, readmission agreements between states which lead to the automatic return
of people from one country to another, temporary protection schemes or other measures
where the substance of the claim is not adequately assessed.

The state in which an asylum-seeker lodges an asylum claim should normally assume
responsibility for substantively examining that claim.

All “safe third country” practices and similar bilateral and multilateral arrangements that
allow asylum-seekers to be sent to a country where they would be at risk of direct or indirect
refoulement or serious human rights violations should be ended immediately.

Governments should not transfer their responsibility for examining an asylum claim to athird
state unless they have received explicit consent that the refugee will be admitted and explicit
guarantees that the applicant’s claim will be examined in afair and satisfactory asylum
procedure and that the asylum-seeker will not be subject to refoulement.

Procedures for dealing with claims presumed to be “manifestly unfounded” or submitted by
asylum-seekers from countries presumed to be safe should offer the opportunity for a
thorough and substantive examination of the claim using fair and satisfactory methods.

While temporary protection schemes, or the granting of de facto or some form of
humanitarian status, may sometimes provide interim protection, they should not be used to
deny asylum-seekers access to a determination of the substance of their claim under the UN
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Refugee Convention. All those who are granted some form of interim protection must be
given an opportunity to have their individua asylum claim assessed in afair and satisfactory
procedure, to determine if they are ill in need of protection, before a decision is made to
remove them from the country of asylum.

7. Recognize and meet the special needs of particular groups of asylum-seekers
Certain categories of asylum-seekers have specia protection concerns due to their particular
vulnerability or circumstances. For example, the protection needs of women, children and those
persecuted because of their sexual orientation are often misunderstood or wrongly interpreted.

1 All gtates should, as a minimum, adopt and implement the recommendations of the UNHCR
Guidelines on the Protection of Refugee Women and the numerous EXCOM Conclusions
concerning refugee women. These recognize and address the particular concerns of women
while in flight, in camps and during asylum determination procedures.

Governments should recognize that women may be forced to flee as aresult of persecution in
the form of sexual violence or other gender-related abuses, as acknowledged by the world's
governments in the Beijing Declaration and Platform for Action adopted in 1995.
Governments should ensure that asylum decision-makers understand that sexua violence and
other gender-related abuses can constitute persecution under the UN Refugee Convention
definition of arefugee.

Governments should offer protection to women who fear persecution because they will not
conform to, or have transgressed, gender-discriminating religious or customary laws or
practices of their society. Governments should recognize that asylum claims on these grounds
fal within the ambit of the UN Refugee Convention and international human rights
instruments.

Governments should take measures, including following guidance issued by UNHCR, to
address the special protection needs of unaccompanied minors and of children in their own
right. States should also implement the provisions of the Covention on the Rights of the Child
relating to children seeking refugee status.

Governments should recognize that those persecuted because of their sexua orientation
should be given protection under the UN Refugee Convention.

8. Protect therights of refugeesin situations of mass exodus

Mass human rights violations cause mass exodus. In some circumstances, when hundreds of

thousands of people flee their country, governments may not be in a position to examine every

individual case, but will grant asylum to the whole group. In effect, there is a prima facie presumption

of refugee status. Before any person who has been part of a mass exodus is returned to the country

they fled, they should be given an opportunity to identify themsalves as having individua grounds for

continuing to fear persecution if returned.

1 States should explicitly endorse the fundamental obligations established in EXCOM
Concluson 22:

(i) In situations of mass exodus asylum-seekers should be admitted to the state where
they first seek refuge. If that state is unable to admit them on along-term basis it should aways admit
them on at least atemporary basis pending arrangements for a durable solution. In al cases the
fundamentd principle of non-refoulement, including non-rgjection at the frontier, must be observed
scrupuloudly.

(ii) Asylum-seekers in mass exodus situations should not be penalized or treated
unfavourably solely on the grounds that their presence in the country is considered unlawful. They
should not be subjected to restrictions on their movements except those which are necessary in the
interest of public health and public order.
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(iii) States where large groups of refugees seek asylum should respect the refugees
fundamental civil rights and should ensure that they have the basic necessities of life. The refugees
should not be subjected to cruel, inhuman or degrading treatment and should not suffer discrimination.

(iv) States should provide the means for asylum-seekers to stay in a place of safety.
This should not be close to dangerous border areas.

(v) All governments should provide effective assistance, including financial support
and resettlement opportunities, to states that host large numbers of refugees, for aslong asit is
required.

1 Governments, in consultation with UNHCR and non-governmenta organizations, should
agree standards for the use of temporary protection schemes in situations of mass exodus.
Such temporary protection schemes should not be used by states to undermine existing
standards under the UN Refugee Convention.

Governments should ensure that al those given temporary protection have the right to have
their individua case for asylum examined before they are removed from the host country.

Totheinternational community

Refugees have been forced to sever the bond with their own state and therefore have an exceptional
status — they are of international concern. A special UN agency, UNHCR, was established to
protect them and to provide them with assistance. However, at the internationa level, thereis no
coordinated scrutiny or monitoring of refugee protection, and considerations other than human rights
often drive refugee policies. The crisisin refugee protection and related human rights issues are not
being addressed in a comprehensive way. Amnesty Internationa urges the international

community to:

9. Baserepatriation programs on human rights standards

The internationally agreed standard on repatriation states that “the voluntary and individua character
of repatriation and the need for it to be carried out under conditions of absolute safety...should aways
be respected.” Recent experience shows that many repatriations are not genuinely voluntary; rather
thereis premature, forced and coerced return to less than safe conditions. Equally fundamenta to any
decision that a refugee can repatriate is an assessment of their safety upon return, measured
according to human rights standards. Any decision on repatriation should be based on an independent,
impartial and objective assessment of the human rights situation in the country of return, with a view
to the durability of that safety.

1 The principle of non-refoulement must never be violated by repatriation schemes.
Repatriation programs should includehuman rights guarantees at all stages of the return.
Repatriation should not be imposed until there is a fundamental and lasting change in the
human rights situation in the country of return.

The human rights situation in the country of return should be subject to independent and
impartial assessment based on publicly available information before, during and after any
repatriation. International human rights treaty bodies, thematic mechanisms and country
rapporteurs should have an active role in this assessment.

The international community, including governments, internationa organizations and
non-governmental organizations, should immediately agree on how to provide an independent
human rights assessment and monitoring system for repatriation programs. They should
determine what type of organizations and agencies should be involved on an ongoing basis.
Efforts should be made to ensure the involvement of a representative cross-section of the
refugee community in assessing when return is possible.

Governments in countries from which refugees have fled should cooperate with UNHCR,
other international organizations, and non-governmental human rights and humanitarian
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organizations in the pursuit of durable solutions to refugee problems. They should allow access
to their countries so that the human rights situation can be properly assessed throughout any
repatriation program.

Individuas should have the right not to repatriate without an adequate opportunity for an
individual assessment of their asylum claim.

When refugees are repatriating spontaneoudy rather than as part of an organized program,
governments, UNHCR and other agencies should continue to exercise responsibility for
ensuring that refugees are not put under undue pressure to return, and that measures are
taken to ensure the safety of returning refugees.

10. Strengthen international solidarity and responsibility sharing

All states should share equitably the responsibility for hosting refugees and funding their support.
States should not bear a disproportionate share of the responsibility smply because of their geographic
location. States hosting refugees should receive the full support of the international community.
International organizations responsible for providing refugee protection and assistance should be able
to operate without palitical interference by governments and with secure funding.

1 UNHCR funding arrangements should urgently be reviewed to create an adequate
mechanism for funding ongoing programs and, in particular, to improve the support for those
states which bear the overwhelming responsibility for hosting refugees.

UNHCR should be enabled to implement in full its protection mandate in a cons stent manner
and should be shielded from the political agendas of donor countries.

“Responsihility sharing” should not be used to prevent refugees from seeking asylum in the
country of their choice or to limit protection to the region of origin. All countries should share
the responsibility for hosting refugees by making resettlement — one of the “durable
solutions” — a viable option.

11. Makethe international system more accountable

1 At present little information is provided by governments about the protection they offer
refugees and how they apply internationa refugee law. This makes it more difficult to hold
governments to account if they fail to live up to their obligations towards refugees.

States should comply with their reporting obligations under the UN Refugee Convention.
UNHCR should submit these reports to the UN General Assembly annually.

An independent, impartial mechanism should be established to monitor the compliance of
States Parties to the UN Refugee Convention and its 1967 Protocol.

12. Ensurethat internally displaced people are protected

Millions of people have fled from the risk of human rights abuses but have not crossed an international
border. Indeed, many people have been prevented from leaving their country as a result of efforts by
other governments to restrict access to their countries. While the internally displaced often flee for the
same reasons as asylum-seekers who have fled to other countries, only people outside their country of
origin can receive international protection as refugees. The discrepancy between the protection
accorded to refugees outside their country and the lack of protection for those who are internally
displaced should receive greater international attention and concern. The issue of the protection and
assistance needs of the internally displaced is especialy urgent in view of the increased number of
such people in many parts of the world and their particular vulnerability to gross human rights abuses.

1 Measures taken by the international community for the protection of internaly displaced
people should not limit their right to seek and to enjoy asylum in other countries.
1 All states should support the work of the Representative for Internally Displaced Persons of

the UN Secretary-General by allowing access to their countries and by providing adequate
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resources. The role of the Representative should be strengthened to enable the
Representative to identify perpetrators of human rights abuses against internally displaced
people so as to ensure that they are held to account.

The international community should take concrete measures to ensure that internally displaced
people are protected. The Representative should devel op guiddines for the protection of
internally displaced people, based on the full range of existing human rights and humanitarian
law, addressing any current gaps in the protection of internally displaced people.

Governments and armed opposition groups in control of territory should allow access to
displaced people to relevant UN, intergovernmenta and non-governmental organizations
working on behaf of the interndly displaced.

< Vietnamese asylum-seekersin detention in Hong Kong in the early 1990s.
© Howard J. Davies
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APPENDI X |

Inter national and regional refugee standards 1951 United Nations
Convention relating to the Status of Refugees and its 1967 Protocol
relating to the Status of Refugees
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States which haveratified or acceded to a convention are party to thetreaty and are bound
to observe its provisions. States which have signed but not yet ratified have expressed their
intention to become a party at some futur e date; meanwhile they are obliged to refrain from
acts which would defeat the object and purpose of the treaty.

(Asof 19 February 1997)

Convention relating to the Convention relating to the
Status of Refugees (1951) Status of Refugees (1967)

Afghanistan

Albania X X

Algeria X X

Andorra

Antigua and Barbuda X X

Argentina X X

Armenia X X

Audrdia X X

Audlria X X

Azerbaidjan X X

Bahamas X X

Bahrain

Bangladesh

Barbados

Belarus

Belgium X X

Bdize X X

Benin X X
Convention relating to the Convention relating to the
Status of Refugees (1951) Status of Refugees (1967)

Bhutan

Balivia X X

Baosnia and Herzegovina X X




76

Bostwana X X
Brazil X X
Brunel Darussalam
Bulgaria X X
Burkina Faso X X
Burundi X X
Cambodia X X
Cameroon X X
Canada X X
Cape Verde X
Centra African Republic X X
Chad X X
Chile X X
China X X
Colombia X X
Comoros
Congo X X
CostaRica X X
Cote d'Ivoirea X X
Croatia
Cuba
Cyprus X X
Czech Republic X X
Denmark X X
Djibouti X X
Convention relating to the Convention relating to the
Status of Refugees (1951) Status of Refugees (1967)
Dominica X X
Dominican Republic X X
Ecuador X X
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Egypt X X
El Savador X X
Equatoria Guinea X X
Eritrea

Esonia X X
Hiji X X
Finland X X
France X X
Gabon X X
Georgia X X
Germany X X
Ghana X X
Greece X X
Grenada

Guatemala X X
Guinea X X
Guinea-Bissau X X
Guyana

Haiti X X
Holy See X X
Honduras X X
Hungary X X
Iceland X X
India

Indonesa

Convention relating to the
Status of Refugees (1951)

Convention relating to the
Status of Refugees (1967)

Iran ( Islamic Republic of) X X
Irag
Ireland X X
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Israel X X
Itay X X
Jamaica X X
Japan X X
Jordan
Kazaskstan
Kenya X X
Kiribati
Korea (Democratic People's
Republic of)
Korea (Republic of) X X
Kuwait
Kyrgyzstan X X
Lao People’ s Democratic
Republic
Latvia
Lebanon
Lesoto X X
Liberia X X
Libyan arab Jamahiriya
Liechtehtein X X
Lithuania X X
Luxembourgg X X
Macedonia (former Yugodav | x X
Republic of)
M adagascar X
Convention relating to the Convention relating to the
Status of Refugees (1951) Status of Refugees (1967)
Malawi X X
Madaysa

Malvives
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Mdi X X
Mdta
Marshall Idands
Mauritania X X
Mauritius
Mexico
Micronesia (Federated States
of)
Moldova
Monaco X
Mongolia
Marocco X X
Mozambique X X
Myanmar
Namibia X
Nauru
Nepal
Netherlands X X
New Zealand X X
Nicaragua X X
Niger X X
Nigeria X X
Norway X X
Oman
Pakistan
Palau
Convention relating to the Convention relating to the
Status of Refugees (1951) Status of Refugees (1967)
Panama X X
Papua New Guinea X X
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Paraguay X X
Peru X X
Philippines X X
Poland X X
Portugal X X
Qatar

Romania X X
Russian Federation X X
Rwanda X X
Saint Kitts and Nevis

Saint Lucia

Saint Vincent and the X

Grenadines

Samoa X X
San Marino

Sao Tome and Principe X X
Saudi Arabia

Senegal X X
Seychelles X X
SierralLeone X X
Sigapore

Sovak Republic X X
Sovenia X X
Solomon Idands X X
Somdia X X
South Africa X X
Span X X

Convention relating to the
Status of Refugees (1951)

Convention relating to the
Status of Refugees (1967)

S Lanka
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Sudan X X
Suriname X X
Swaziland X
Sweden X X
Switzerland X X
Syrizn Arab Republic

Tajikistan X X
Tanzania X X
Thailand

Togo X X
Tonga X X
Trinidad and Tobago

Tunisa X X
Turkey X X
Turkmenistan

Tuvau X X
Uganda X X
Ukraine

United Arab Emirates X X
United Kingdom X X
United States of America X
Urugay X X
Uzbekistan

Vanuatu

Venezuea X
Vietn Nam

Y emen X X

Convention relating to the
Status of Refugees (1951)

Convention relating to the
Status of Refugees (1967)
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Y ugodavia (Federal Republic X X
of)

Zaire X X
Zambia X X
Zimbabwe X X

X — denotes that country is a party, either through ratification, accession or
succession

Geographical limitation

Article 1 B(1) of the 1951 Convention provides. “For the purposes of this Convention, the words
‘events occurring before 1 January 1951 in article 1, Section A, shall be understood to mean either:
(&) *events occurring in Europe before 1 January 1951'; or

(b) ‘events occurring in Europe or elsewhere before 1 January 1951’

and each Contracting State shall make a declaration at the time of signature, ratification or accession,
specifying which of these meanings it applies for the purposes of its obligations under this Convention.
The following States adopted aternative (a), the geographica limitation:

Congo, Madagascar, Monaco, Hungary, Mata and Turkey.

Hungary, Mata and Turkey expresdy maintained their declarations of geographical limitation
upon acceding to the 1967 Protocol. Madagascar and Monaco have not yet adhered to the Protocol.
All other States Parties ratified, acceded or succeeded to the Convention without a geographical
limitation by selecting option (b).

Source: UNHCR

Partiesto the OAU Convention
(*indicates state which has signed but not ratified)

Algeria Gabon Moroco Tunisa

Angola Gambia Mozambique Uganda
Benin Guinea Niger Zaire
Bostwana * Guinea-Bissau Nigeria Zambia
Burkina Fasso Kenya* Rwanda Zimbabwe
Burundi Lesotho Senegal

Cameroon Liberia Seychelles

Cape Verde Libya SierraLeone

Central African Rep.  Madagascar * Somdia

Chad Malawi Sudan

Cote d'lvoire * Mdi Swaziland

Egypt Mauritania Tanzania

Equatorid Guinea Mauritius *

Togo
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Member States of the OAS
(*indicates original presenter of Cartagena Declaration)

Antigua & Barbuda Dominican Rep. Peru

Argentina Ecuador St. Christopher & Nevis
Bahamas El Savador! S Lucia

Barbados Grenada St Vincent & the Grenadines
Belizel Guatemaal Suriname

Bdlivia Guyana Trinidad & Tobaco
Brazil Haiti United States

Canada Honduras! Uruguay

Chile Jamaica Venezudal

Colombial Mexicol

CostaRical Nicaragual

Cuba Panamal!

Dominica Paraguay

(The Cartagena Declaration is not a legally binding treaty)

APPENDIX 11
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The UN High Commissioner for Refugees
and its Executive Committee

UNHCR

The United Nations High Commissioner for Refugees (UNHCR) was established in 1950 as a
humanitarian and non-political organization which deals with and attempts to find solutions for the
problems of refugees. UNHCR's Statute details two facets of its work: providing international
protection for refugees and seeking permanent solutions for their problems. The organization aso
works on behaf of people who are fleeing from armed conflict and human rights violations and has, in
recent years, begun to assst people who are displaced within their own country. It isfunded by
voluntary contributions (both monetary and in-kind) from governments, intergovernmental
organizations and non-governmental organizations.

UNHCR's Statute defines a refugee in amost exactly the same terms as the UN Refugee
Convention. Over the years, however, it has been asked by the international community to take
responsibility for groups of refugees who fall outside that origina definition. In practice, therefore, the
definition applied by UNHCR when recognizing refugees under its origina mandate is wider than the
definition as written in the Statute.

EXCOM

The work of UNHCR is overseen by its Executive Committee (EXCOM), which is comprised of

representatives of 51 states from al over the world who are particularly involved in refugee matters.
Current EXCOM members States

Algeria Israel Thailand
Argentina Italy Tunisa
Audrdia Japan Turkey
Ausdtria Lebanon Uganda
Bangladesh Lesotho United Kingdom
Belgium M adagascar United States
Brazil Moroco Venezuela
Canada Namibia Yugodavia
China Netherlands Zaire
Coombia Nicaragua

Denmark Nigeria

Ethiopia Norway

Finland Pakistan

France Phillipines

Germany Russian Federation

Greece Somdia

Holy See Span

Hungary Sudan

India Sweden

Iran Switzerland

Ireland Tanzania

EXCOM is an intergovernmental body which meetsin full session in Geneva once ayear (usudly in
Octaber). In addition to the 51 member states, non-member states, representatives from non-
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governmental organizations and intergovernmenta organizations aso attend as observers. At this
meeting, EXCOM makes decisions, called Conclusions, on specific aspects of refugee protection that
are intended to guide UNHCR and specify actions on behalf of refugees.
Conclusions are not legally binding on states in the same sense as treaties; however, as most are
adopted by consensus by over 40 states, they represent the views of the international community and
carry persuasive authority. They have covered numerous issues, including:

EXCOM Conclusion 6: principle of non-refoulement

EXCOM Conclusion 8: determination of refugee status

EXCOM Conclusion 22: protection of asylum-seekersin situation of large-scale
influx

EXCOM Conclusion 30: the problem of manifestly unfounded or abusive
application for  refugee status or asylum

EXCOM Conclusion 44: detention of refugees and asylum seekers

EXCOM Conclusion 59: specia needs of refugee children

EXCOM Conclusion 64: specific needs of refugee women

EXCOM Conclusion 73: refugee protection and sexud violence

EXCOM Conclusion 75: internally displaced persons
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ENDNOTES

1 For Amnesty International, prisoners of conscience are people detained anywhere for their beliefs or
because of their ethnic origin, sex, colour, language, national or socia origin, economic status, birth or
other status — who have not used or advocated violence.

2 For agenerd discussion of “non-entrée”, see J.C. Hathaway, “ Can International Refugee Law Be
Made Relevant Again?’, in World Refugee Survey 1996, US Refugee Committee.

3 UNHCR: The Sate of the World’s Refugees 1995.

4 Article 1 A 2. These criteria are known as the “material nature” of the refugee definition.

5 See generaly for adiscussion of refugees and internationa law, Guy S.

Goodwin-Gill, The Refugee in International Law, 1996 and J. C. Hathaway, The Law of Refugee
Satus, 1991.

6 Article1.2. The OAU Convention entered into force on 20 June 1974.

7 Annua Report of the Inter-American Commission on Human Rights, 1984-85. The Cartagena
Declaration was approved by the OAS Generad Assembly in 1985.

8 For adiscussion of the UNHCR view of refugees and “people of concern” see V. Turk, “The Role
of the United Nations High Commissioner for Refugees (UNHCR) in the Devel opment of
International Refugee Law”, Proceedings of the Conference on Refugee Rights and Realities,
University of Nottingham, November 1996.

9 UN Generd Assembly Resolution 2312 (XXI1).

10 Article 1 (3) of the UN Declaration on Territoria Asylum: “It shall rest with the State
granting asylum to evaluate the grounds for the grant of asylum.”

11 EXCOM Conclusions 6 and 22.

12 Recommendation R (84) 1 on the Protection of Persons Satisfying the Criteriain the Geneva
Convention who are not Formally Recognised as Refugees, adopted by the Committee of Ministers of
the Council of Europe on 25 January 1984.

13 Chahal v. United Kingdom, judgment of 15 November 1996.

14 P. Weis, The Refugee Convention, 1951, Cambridge 1995, Commentary to Article 31, 303.
15 EXCOM Conclusion 15 provides at (i): “While asylum-seekers may be required to submit
their asylum request within a certain time limit, failure to do so, or the non-fulfilment of other formal

requirements, should not lead to an asylum request being excluded from consideration.”

16 UN Refugee Convention, Article 31 (2).
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17 In the Conference of Plenipotentiaries Final Act, family unity isidentified as an “ essentia
right”. However, the UN Refugee Convention is silent on the issue. The Convention on the Rights of
the Child provides that states should expedite the reunion of the child and the family, but there is no
right to family unity per se.

18 See d'so EXCOM Conclusion 39 “Refugee Women and Internationa Protection”, 1985, and
Conclusion 73 “Refugee Protection and Sexua Violence’, 1993.

19 See also Article 22 regarding measures a state shall take for children seeking
refugee status and family reunification.

20 France and Italy, which had made the declaration in 1954, both subsequently extended their
obligations to refugees from “Europe or elsewhere”, France in 1971 and Italy in 1990.

21 Congo removed the limitation in 1970.

22 Article 1 (3) of the 1967 Protocol. See dso Amnesty International’ s report: Turkey —
Selective protection: Discriminatory treatment of non-European refugees and
asylum-seekers (Al Index: EUR 44/16/94).

23 Sales, Acting Commissioner, INS v. Haitian Centers Council, 113 S. Ct 2549 (1993).

24 Resolution on the Harmonization within the European Community of asylum law and policies,
Resolution A3-0337/92 of 18 November 1992; this position was repeated in dightly atered wording by
the European Parliament in its resolution A3-0404/93 of 19 January 1994.

25 UN Refugee Convention, Article 31.

26 UNHCR, Detention of Asylum-Seekersin Europe, 1995, p. 57. The analysis was based on
responses to a questionnaire from UNHCR local offices— not al responded on the issue of pendlties
forillega entry.

27 EXCOM Conclusions 8 and 15 (j).

28 Council of Europe Recommendation 3.

29 EXCOM Conclusion 44.

30 EXCOM Conclusion 44 (b).
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