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Judge Zintner, | have an important question to ask you! Would you please move me out of here?
Please don't leave me here with al these adults. | can’t relate to any of them. They pick on me
because | am just a kid. They tease me and taunt me. They talk to me sexually. They make
moves on me. |’ ve had people tell me I’'m pretty and that they’ll rape me...I" m even too scared
to go eat...It's too much for anyone my age to handle...Please help me with this.”

Letter from 15-year old Paul Jensen, imprisoned in South Dakota State Penitentiary, to
his sentencing judge, 1997. In September 1998, his mother told Amnesty | nternational
that he had not been moved from the prison.

“The Maine Y outh Center is meant to be a rehabilitation facility for youths with serious social
problems. The first time | realized there was something wrong with the system was when my
son was assaulted by a guard less than two months after his arrival (January 1998). While
deeping, he was physicaly removed from his bed in only his boxer shorts and taken to aprivate
room in his cottage. There, the guard interrogated him about a rumour of ariot while verbally
and physicaly assaulting him. When my son tried to defend himself, he was taken to another
building and put in solitary confinement. When he was not found in his bed the next morning,
inquiries were made to his whereabouts. When he wasfinally located, there were fresh bruises
and a hand print found on his back and my son had a story to tell.

| have seen changes in my son but they are not the type of changes brought upon by
solid rehabilitation and education programs, but rather fear and hopelessness resulting from
verbal and physica abuse from untrained and impatient staff.

Each Sunday | visit my son, but it isnot only hispain and helplessness| see. | overhear
horrible stories of the past week’s violence as the children try to explain fresh cuts and bruises
to their parents. | see the tearsin the parents eyes as the little time they have with their child
ticks away on the clock. When the visit end, the frustration is gpparent to anyone willing to take
alook as the last minute hugs and last words of encouragement are given before the children
are lined up against the wall to await their strip search.”

Letter from mother of a child held at the Maine Youth Center, on file at Amnesty
I nternational

“There are only 2.5 psychologists to see the 300 juveniles in generd population. This is despite
the fact that 40 percent of the juveniles received will be identified...as having mental health or
suicide watch needs. Because of the number of juveniles that need to be seen, the supervisor
has told his staff that they cannot see a juvenile more than three times a month unless they
indicate that the juvenile will dieif heis not seen more often.”

Official audit of facilities, Virginia 1996 2
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“....girls as young as twelve years old were subjected to sexua abuse, received no counselling,
no vocational treatment, no case treatment plans or inadequate or inappropriate medical care,
were placed in a*“levels’ program in which the length of time of the juveniles detention could
be unilaterally changed, lengthened or shortened depending on the whims of Wackenhut's
untrained staff members, and were made to live in an environment in which offensive sexua
contact, deviate sexual intercourse and rape were rampant and where residents were physically
injured to the point of being hospitaized with broken bones.”

Texas 1998 - extract from a complaint filed in court alleging abuses at a juvenile
correctional facility operated by the Wackenhut Corporation, a private for-profit
company.®

On a Sunday morning Paul Doramus, recently appointed director of the state agency that is
responsble for juvenile justice ingtitutions, visited the Central Arkansas Observation and
Assessment Center. He heard a boy sobbing: “Mister, get me out of here, | want my mother.”
Doramus discovered a 13-year-old boy in an isolation cell, “sobbing so hard he could hardly
speak.” The boy had been caught in a stolen car and was arrested for theft of property. At the
ingtitution he had been disruptive, and staff placed him inisolation. “As| attempted to talk with
him, his calls for help just grew louder,” Doramus said. The boy’s next words jarred Doramus
even more. “Jesus doesn't love me anymore for what | did.” Doramus held the boy’s hands
through the cell bars. “That’s not true, partner,” he assured him. “He does.””’

“All' I could think of was my two kids who were at home, who got the hugs and got the
love and got the support,” Doramus said. “1 thought, ‘God forgive us al. How could we allow
kids to live in an environment like this?"'4

Little Rock, Arkansas, June 1998

“Staff routinely hit, dap, punch, kick, shove, and act out in other violent ways toward children
in their care and custody. The following are merely examples and are not an exhaustive
recitation of the physical abuse Plaintiffs have endured.

Sergeant Reynolds waked up to ayouth standing in line and, while the youth was not
looking, hit the youth in his head with a closed fist. The youth dropped to the ground as a result
and required medica trestment; the youth’s eye was bloodshot and swollen for over 10 days
after the incident....

Lieutenant “ Cheetah” struck ayouth because the boy was holding the door for afriend
and did not move when the Lieutenant told him; the youth crumpled against the door. Lieutenant
“Cheetah” lifted the boy by his throat and choked him.”

Louisiana 1998 - extract from complaint filed in court on behalf of children at the
Tallulah Correctional Center for Youth.®
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Betraying the Young: Human Rights Violations against Children in the US Justice System 1

| INTRODUCTION

In 1996, the most recent year for which complete datais available, law enforcement agencies
in the USA made about 2 million arrests of children accused of violating crimina laws® Once
they enter the justice systems of the USA, thousands of children experience violations of their
human rights protected by internationa law.

From the end of the last century, the USA was aworld leader in the development of a
legal system specifically for children, with amandate to promotetheir welfare. However, during
the last 10 years, US authorities have increasingly prosecuted and punished children asiif they
were adults, in the genera crimina justice system. As a consequence, children may be held for
months in jails before they are tried and are often denied access to education and adequate
opportunity to exercise. Over 3,700 convicted children are sentenced to prisons where they are
not separated from adult prisoners, putting them at serious risk of physical and sexua abuse.
States have passed laws that stop judges from considering each case on its merits, but require
them to impose long sentences on offenders regardiess of age, including life imprisonment
without possibility of release.

US authorities have executed people for offences that they committed when they were
children in clear violation of internationa human rights law. In June 1998, 70 people were on
death row for crimes they committed when they were aged under 18.

Even within the juvenile justice system, children’s well-being is often placed at risk rather than
being protected. Thousands of children are placed in custody when other action could or should
have been taken - a 10 year-old boy handcuffed, arrested and locked up for alegedly kicking
his mother; a 13 year-old girl detained on suspicion of possessing marijuana, which turned out
to be oregano. Many facilities are seriously overcrowded and unableto provide adequate mental
health and other important services that children need and to which they are entitled. Staff have
subjected children in custody to brutal physical force and cruel punishments, including placing
themin isolation for lengthy periods - in one case reported to Amnesty International, a boy was
held in isolation for over ayear.

At every stage of the justice system, racial and ethnic minority children are present in
numbers greatly out of proportion to their numbers in the community. The evidence strongly
indicates that one reason for this is discrimination on the part of law enforcement and justice
system personnel. Girls are a small proportion of children in custody and as a result, many
facilities do not adequately meet their specia needs.
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2 Betraying the Young: Human Rights Violations Against Children in the US Justice System

Some of the vidlations of the human rights of children described in this report breach
US laws as well as international standards. The report contains recommendations to US
authorities to improve the prevention, detection and correction of such violations.

Disturbingly, however, anumber of the violations are sanctioned by USlaws. The USA
has refused to implement fully the protection of the human rights of children provided by
international law. Children in the USA should be no less entitled to this protection than children
of countries around theworld. Amnesty International urgesthe US federal government to ratify
without reservations al international standards for the protection of children and calls upon all
US authorities to ensure that their laws, policies and practices are fully consistent with these
standards.

This report examinesviolations of anumber of rights about which Amnesty International
has received information, and is primarily concerned with children who are detained or
imprisoned. It is not a comprehensive report on violations of the human rights of children
involved with the US justice system. In the course of its research, Amnesty International
received reports of the violation of other rights of children which the organization has not had
the opportunity to examine fully.” The report includes a section on the use of the death pendty
against people who committed crimes when they were children; Amnesty International has also
released a more detailed report on thisissue, On the Wrong Sde of History - Children and
the Death Penalty in the USA (Al Index: AMR 51/58/98, October 1998).

Earlier this year Amnesty International also documented violations of the rights of
children detained at the border with Mexico and readers are referred to that report.®

DEFINITION - WHO ISA “CHILD”?

In this report, “child”, “juvenile” and “youth” are used to describe people under the age of 18.
Thereisno consistent and specific definition of a“child” or “juvenile’ ininternationa standards
or in USfederal and state laws. However, under both international standards and national laws,
18 is the most common age below which special protection is deemed to be necessary and
desirable for people accused or convicted of violating crimind laws.® Inthe USA, 18isthe age
at which people are entitled to vote in national elections.

] THE HUMAN RIGHTS OF CHILDREN ACCUSED OR CONVICTED
OF VIOLATING CRIMINAL LAWS

1. INTERNATIONAL HUMAN RIGHTS STANDARDS
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Betraying the Young: Human Rights Violations against Children in the US Justice System 3

The international community has adopted minimum standards to govern the conduct of states.
These are based on the precept that human rights are an international responsibility, not smply
internal matters. International human rights standards articulate the criteria against which the
conduct of any state - including the USA - should be measured.

The human rights of children, including their rights when they enter ajustice system, are
specified in a number of international treaties and other instruments. These include the
International Covenant on Civil and Politica Rights, the Convention Against Torture and Other
Crudl, Inhuman and Degrading Treatment and Punishment, the Convention on the Rights of the
Child, the United Nations Standard Minimum Rules for the Administration of Juvenile Justice,
and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty. The
following paragraphs briefly outline a number of these.

TREATIESRATIFIED BY THE USA

The International Covenant on Civil and Political Rights (ICCPR) sets out arange of rights,
including those relating to the protection of the human rights of children who are accused or
convicted of violating the criminal law. These include

C the death penaty must not be imposed for crimes committed by people when
they were under 18 (Article 6(5))

C the right not to be subjected to torture or cruel, inhuman and degrading
treatment or punishment (Article 7)

C rightsthat provide for fair trias (Article 14) and

C the right of children who are incarcerated to be kept separate from adults
(Article 10).

The USA ratified the ICCPR in 1992 but as described in thisreport, it reserved the right
not to implement certain provisions that are crucia to the protection of the human rights of
children.

The International Convention on the Elimination of All Forms of Racial

Discrimination obliges states to eradicate racid discrimination, including in the judicia system.
The USA ratified this treaty in 1994.

The Convention Against Torture requires states to prohibit and punish torture in law
and in practice. States must investigate whenever there are reasonable grounds to believe that
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4 Betraying the Young: Human Rights Violations Against Children in the US Justice System

torture or cruel, inhuman or degrading treatment or punishment has been committed, and must
bring those responsible to justice. The USA ratified this treaty in 1994. It was due to provide
areport on compliance with the treaty requirementsin 1995, but has not done so.

OTHER INTERNATIONAL STANDARDS

Many human rights requirements are contained in standards which have been adopted by the
international community, but which are not in the form of treaties. Although these standards do
not technically have the legal power of treaties, they have the mora force of having been
negotiated by governments, and of having been adopted by political bodies such as the UN
General Assembly, usually by consensus. The USA played amgjor part in drawing them up, and
agreed that they should be adopted. Two apply specifically to children.

The United National Standard Minimum Rulesfor the Administration of Juvenile
Justice (commonly called the “Beijing Rules”) provide guideinesfor “juvenile justice’, that is,
systems of law that deal specifically with child offenders. The Rules state that authorities should
use the principles on which the Rules are based to guide the treatment of children who are
prosecuted in the genera crimina justice system that aso deals with adults (Rule 3.3).

The United Nations Rulesfor the Protection of Juveniles Deprived of their Liberty
specify general standards for the treatment of children deprived of their liberty in any form of
detention or imprisonment ordered by ajudicia or other public authority. They cover arange of
mattersincluding the provision of education and medica care, limitations on the use of force and
independent inspections of facilities.

USRES STANCE TO INTERNATIONAL HUMAN RIGHTSCOMMITMENTS

Although the USA has made a significant contribution to the development of the international
system of human rights protection during the past 50 years, it has aso declined to ratify key
human rights treaties, has reserved the right not to implement important provisions of treatiesit
has ratified and has refused to permit people within the USA to bring complaints of aleged
violaions to international monitoring bodies.®

With respect to children, the most striking instance of US resistance to international
human rights commitmentsisitsfailure to ratify the Convention on the Rights of the Child, the
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Betraying the Young: Human Rights Violations against Children in the US Justice System 5

most important treaty for the protection of the human rights of children. One hundred and
ninety-two governments have ratified the Convention. The only other member of the United
Nations that has not ratified the Convention is Somalia

The USA has, however, taken a step towards ratification by signing the Convention.
Under international law, it has bound itself not to do anything which would defeat the object and
purpose of the treaty, pending a decision whether to ratify it.

The Convention is based on four generd principles

C the “best interests of the child” should be a primary consideration in al actions
concerning children, whether undertaken by courts of law, administrative
authorities or legidative bodies (Article 3)

C there should not be discrimination on the basis of race, sex, ethnicity or other
status, and governments should take measures to prevent discrimination and
prejudiced attitudes (Article 2)

C dl children must be guaranteed the right to life, surviva and development
(article 6)

C the views of children must be respected (Article 12).

The generd principlesarereflected in arange of rightsthat apply to all children aswell
as to children who are accused or convicted of violating the law. For example, the Convention
prohibits the use of the death penalty or life without possibility of release against people for
offences committed when they were younger than 18 (Article 37(a)) and specifies rights to
ensure fair trials, such as the presumption of innocence (Article 40). As is documented in this
report, the right of all children to education (Article 28) is of considerable importance to
children deprived of their liberty because custodid ingtitutions often fail to provide educational
programs.

Althoughit hasnot ratified the Convention, the USA hasrepeatedly blocked international
efforts to conclude an agreement linked to the Convention (called an Optional Protocol) that
would prohibit the recruitment of people under the age of 18 into armed forces and their
participation in hogtilities. The US position is ironic given that the protocol could only be ratified
by states which are party to the CRC and, moreover, would be optional.
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6 Betraying the Young: Human Rights Violations Against Children in the US Justice System

In view of the amost universal acceptance of the Convention on the Rights of the Child
and the fact that the USA is a signatory, Amnesty International considers that the treaty
provides aproper basisfor the examination of the laws, policies and practices of US authorities.

The USA’ sreluctanceto accept international human rightstreatiesand standardsdenies
US children rights and protections which governments in virtualy every other country in the
world have agreed to recognise. Amnesty International urges the USA to ratify without
reservations all human rights treaties and to withdraw existing reservations that undermine its
international commitments and the effectiveness of international human rights law.

RECOMMENDATIONS

The USA should
ratify without reservations the Convention on the Rights of the Child
withdraw its reservations to the International Covenant on Civil and Political
Rights.

2. USLAWSAND STANDARDS

The USA isafedera political system with national, state and local governments. Responsibility
for law enforcement and correctiona mattersisdivided between them aong the following broad
lines:

C states are primarily responsible for criminal laws and have courts and
correctiond facilities for both children and adults, including prisons,
C local governments within states operate police forces, pre-tria detention

facilities for both children and adults, and correctional facilities (such as jails)
for convicted people serving short sentences

C federal crimina laws cover a much narrower range of matters than state
crimina laws. The federal government has law enforcement agencies (such
as the Federa Bureau of Investigation) and prisons. It also provides funds to
states, local government and other bodies for awide variety of criminal justice
purposes.
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Betraying the Young: Human Rights Violations against Children in the US Justice System 7

Federal and state constitutions and federal and state laws specify arange of rights for
childrenwho are accused or convicted of violating the criminal law, such asrightsto ensurethey
arefairly tried and rights about how they should be treated when they are held in custody.

Children in the USA who are accused or convicted of violating criminal laws may be
dedt with in either of two lega systems, and sometimes both, if they are tranferred from one
to another. One is the genera crimina justice system that deals primarily with accused and
convicted adult offenders. In al US dates, the general criminal justice system has the power to
deal with some children, generally those who are accused or convicted of committing particularly
serious crimes, such as murder.

Each gtate also hasa“juvenilejustice system” that deals specifically with children who
are accused or convicted of violating the law. The juvenile justice system comprises courts,
programs and services such as probation, and residentia facilities. Thefacilitiesinclude* secure”
or locked in which children are incarcerated and cannot leave without permission. The juvenile
justice system is regarded as a quasi-civil legal system and uses different terms to the genera
crimina jugtice systemto describeits processes. For example, children who are judged to have
committed offences are described as “adjudicated delinquent” rather than convicted. But key
elements of the juvenile and genera criminal justice systems are similar. Children may be
arrested by police and detained in custody; if found to have committed the aleged crime, they
can be ordered to be held in custody for years. In recognition of the similarities, the US
Supreme Court has decided that the juvenile justice systemmust have smilar protectionsto the
crimina justice system. For example, children are entitled to alawyer; proof of guilt is beyond
reasonable doubt; achild adjudicated delinquent can not subsequently betried in acriminal court
for the same offence.

Severa national non-governmental bodies have devel oped standards for the treatment
of accused and adjudicated (convicted) children who are deprived of their liberty. These
standards are not legaly binding though courts occasiondly take them into account in
determining legal standards. Two of these bodies, the American Correctional Associationt! and
the National Commission on Correctional Health Care'?, use the standards as the basis for
assessing and monitoring facilities that are accredited with them. Facilities can choose whether
or not to seek accreditation; some facilities become accredited or adopt standards because they
are required to do so by state authorities or as a consequence of legal action. Only a minority
of facilities are accredited. The American Bar Association has aso developed standards for
children in custody but does not accredit facilities or monitor compliance.:®
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8 Betraying the Young: Human Rights Violations Against Children in the US Justice System

[l CONCERNSABOUT CHILDREN PROSECUTED IN THE JUVENILE
JUSTICE SYSTEM

Photo: A staff member gives a tongue-lashing to a boy on hisfirst day at a “boot
camp” in North Caroalina. ©AP

Boot camps have been criticised for imposing inappropriate and sometimes dangerous, harsh
trestment on children. On March 2 1998, Nicholaus Contrarez, aged 16, collapsed and died at
a paramilitary-style rehabilitation program for juvenile offenders in Arizona, after being forced
to do exhausting exercises despite complaining over an extended period that he was ill. An
investigation concluded that Nicholaus died because his “medica needs were severely
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Betraying the Young: Human Rights Violations against Children in the US Justice System 9

neglected” and because he had been subjected to “abusive treatment...that was openly

conducted and permitted.”** For more information on Nicholaus treatment, see page 28. In
October 1998, five former employees were charged with criminal offences in relation to
Nicholaus death.t®
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10 Betraying the Young: Human Rights Violations Against Children in the US Justice System

1 BACKGROUND

Until the end of the nineteenth century, children in the USA who were accused of violating the
crimina law were generally dealt within the same courts as adults, were subject to the same
pendties and were commonly confined in the same prisonsand jails. In 1899 Illinois established
a court to deal specifically with children and within afew decades what became known as the
juvenile justice system was adopted by states throughout the nation.

The juvenile justice system was given a mandate to operate with a different approach
to the general crimina justice system. Juvenile courts were to be concerned primarily with the
welfare of the children rather than the offences that brought them before the court. In the words
of one commentator, the “juvenile court established a tradition of paying much less attention to
the crimina act itself, instead looking at general circumstances lying behind the offender’s
misconduct. The goal was to identify the cause of the behaviour and then administer the
appropriate rehabilitative measures.”*®* During the last 10 years, as a consequence of
increasing concern about the amount and nature of crime committed by children, US
governments have amended juvenile justice laws to place alower importance on rehabilitation
and agreater importance on public safety, punishment and accountability.!” Asdescribedin part
IV of thisreport, governments have a so reacted by reducing the jurisdiction of the juvenile court
and expanding the role of the generd crimind justice system in dedling with children.

Juvenile courts are responsible for dealing with children who are accused of committing
twotypes of offences, “delinquency offences’ and “ status offences.” Delinquency offencesare
acts committed by achild which, if committed by an adult, could result in crimina prosecution,
such as theft. Status offences are violations of laws with which only children can be charged,
such asrunning away from home and failing to attend school. The main focus of this part of the
report is how the juvenile justice system treats children who are accused or judged to have
committed criminal/delinquency offences.

AN OVERVIEW OF CHILDREN IN THE JUVENILE JUSTICE SYSTEM'8
In 1995, the most recent year for which datais available:
C juvenile courts handled more than 1,700,000 delinquency cases,

C more than half of the delinquency cases involved property offences (51 per cent), far
exceeding crimes of violence (22 per cent were classified as “ person” offences, such
as assault) and drug law violations (nine per cent);

C 19 per cent of children referred to juvenile court for delinquency offences were held in
secure detention facilities at some point between referral to the court and its disposition
(sentence);
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Betraying the Young: Human Rights Violations against Children in the US Justice System 11

C 28 per cent of those adjudicated delinquent (convicted) were ordered to be placed out
of their home, for example, in a secure correctiona facility;

C on 15 February, more than 84,000 juveniles were in custody as accused or adjudicated
delinquent offenders!® - there is no data on the number detained or committed during
the course of the year, which is many times greater than the one-day count.

2. PRESSURES ON JUVENILE JUSTICE SYSTEMS

“If thereis a single factor which will ultimately destroy an effective juvenile detention or correctional
system, it isthe overcrowding of programs.”®

S. Guarino-Ghezzi and E. Loughran

Between 1989 and 1995, the number of children confined in custody before their cases were
heard or following adjudication grew by more than 20 per cent.?* In many jurisdictions, the
increase in the numbers of children who are held in custody has outstripped the increase in
resources authorities have provided to house the children and to provide servicesfor them. The
most recent survey found that 40 per cent of facilities around the USA housed more children
than they were designed to accommodate, and the proportion has been increasing.??

Overcrowding is generally acknowledged to be amajor cause of avariety of problems
that adversely affect confined children. These include

C increased likelihood of suicide by residents

C increased likelihood of physical assaults by youth on one another and on staff
C disruption of programs and services

C deterioration in the physical conditions of confinement.?

The following state cases illustrate the extent of the problem of overcrowding in
particular jurisdictions and some of its consegquences.

California, February 1998: The California Y outh Authority’ s correctional ingtitutions housed
nearly 25 per cent more youth than their specified capacity. 2

[llinois, 1997: A detention centre designed to house 498 children had an average daily
population of 629.25 Throughout the state, juvenile facilities run by the Department of
Corrections were more than 50 per cent of their designed capacity and an internal document
advisedthat “ seriouscrowding emphasi zes operationa problemsregarding suchfactorsassafety
and security and increased demands for program services, medical and mental health needs.” 26
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12 Betraying the Young: Human Rights Violations Against Children in the US Justice System

Michigan, August 1996: The Chief Judge of Wayne County Probate Court wrote to the
director of the authority responsible for a juvenile facility stating that “while a professional,
dedicated, hardworking staff has done a miraculous job keeping the lid on this powder keg, |
was aghast at how a facility that may be a model for assessment and planning when at its
capacity of 68, has become a hove not fit for any human being.”?” The facility regularly held
more than 100 children; one judge refused to commit children to it and others were considering
this action. In April 1998 a departmental memorandum described the number of commitments
to juvenile justice facilities as gpproaching “crisis proportions.”28

New York City, mid 1998 Juvenile justice authorities leased a section of a prison barge
designed for adult inmates as a “temporary” measure to cope with an increase in the number
of children detained and to hold convicted children awaiting transfer to correctional facilities.?

Maine, 1998: Amnesty Internationa received reports that children in the State’s only secure
juvenile correctiona facility were being held in overcrowded, poor conditions and deprived of
educational, mental health and other important services. Some of the problems had been
acknowledged by public officials. For example, following a visit to the facility in late 1997,
Speaker of the Maine House of Representatives, Representative Elizabeth Mitchell, described
what she had seen as “dismaying. Overcrowded conditions, staff shortages and inadequate
education have made the Maine Y outh Center in South Portland a public disgrace.”3° Maine

State Governor King described conditions at the youth correctiona facility as “shameful”; the

Corrections Commissioner Martin Magnussen warned that the facility was so dilapidated,
crowded, underfunded and lacking in servicesthat “we are creating graduates for the adult side
of the prison system.”3!

In response to an inquiry by Amnesty International, Commissioner Magnussen advised
that substantiad additiona funding had been alocated to improve physica conditions and to
increasethe number of staff. Amnesty International responded seeking further information about
the proposed improvementsaswell asinformation about reports of ill-treatment of residents (see
part I11, 5 and 6).

Virginia, 1996: A study found that two units designed to house 24 children at times were
forced to accommodate over 60. Sleeping arrangements were handled by placing mattresses on
the floor for amost 40 children.®? The study concluded that overcrowding had caused amassive
increase in serious incidents involving assaults by juveniles on staff and each other. More staff
were resigning because of the stressful and dangerous work environment - one centre had a
turnover rate of 60 percent of the security staff during 1996. The study found that the level and
qudity of treatment were serioudly inadequate and as a result many young offenders left the
system without receiving the treatment services they needed.

Virginia state authorities have advised Amnesty International that following the study
“an unprecedented amount of fisca support was provided to both community and ingtitutional
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juvenile correctiona ingtitutions.”*? The funding will be used for avariety of purposesincluding
an expansion of ingtitutional capacity and an increase in staff.

Colorado, 1996: An officia inspection of a facility in 1996 reported that the average daily
population was twice or more its official capacity.®* The report found that the ratio of children
to staff was“dangeroudy high” and contributed to both staff and children feeling unsafe. There
was a serious lack of educational and recreational programs and assaults by residents on each
other and suicide attempts had significantly increased over the preceding few years. Thefacility
was visited by investigators from Human Rights Watch in 1996 and 1997, who were told by
children that assaults by other children were unreported or wereignored by staff, and that staff
members were verbally and physicaly abusive.®®> Amnesty International wrote to the Colorado
authorities inquiring what action had been taken in response to the reports. At the time of the
completion of this report, the authorities had not replied.

Overcrowding is aso directly linked to some of the other concerns that Amnesty
International has about the treatment of children in the US juvenile justice system, which are
described in the following sections of this report.

3. EXCESSIVE USE OF INCARCERATION

- Detention pendingtrial shall be used only asameasure of last resort and for the shortest possible period
of time.

- (Asadisposition/sentence) deprivation of liberty shall not beimposed unlessthejuvenileisadjudicated
of aserious act involving violence against another person or of persistence in committing other serious
offences and unless there is not other appropriate response.

Rules13.1and 17.1 (c), United National Standard Minimum Rulesfor the Administration of Juvenile
Justice

“Thereisaninherent evil in detaining achild in asecurefacility...That evil is, at its essence, the serious
deprivation of personal liberty which isinherent in any order of detention.”

Juvenile Court Judge S. McCully®*

Florida, April 1998: A 10-year-old boy was handcuffed and arrested by police and held in a juvenile
facility for 19 hours after he allegedly kicked his mother at a restaurant. His mother said her son barely
brushed her with hisfoot. The boy was released into his mother’ s custody after ajudge called a special
hearing. The charges against the boy were dropped.*”

Dallas, Texas, 1998: “1 had a 15-year-old girl who was hallucinating and psychotic and a staff member
from Mental Health and Mental Retardation agreed she needed hospitalization. But then she said they
were over budget for theyear, so couldn’t | find an offensethat would get her arrested, like an assault?’
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Tuscaloosa County, Alabama, 1997: A lawyer reported that he recently represented a 13-year-old girl
who was detained for 5 weeksin the “juvenile jail” for possessing what a school principal thought was
marijuana, but which turned out to be oregano.* In the county, school principals can request juvenile
judgesto transfer youths to the custody of the county, which then passes them along to the sheriff to
be incarcerated in the regional facility. Under the zero-tolerance policy anyone charged with any drug
offence or simple assault (e.g. fighting in the school-yard) may be held in the facility until their caseis
heard. It can take 6-8 weeks before ajuvenile' s caseis heard.

California, September 1998: an 8 year old boy and a 12 year old boy were placed in a detention facility
for several days after being charged with sexual offences against another child.*

“We have seen juveniles locked up for repeated truancy, running away from home, violating curfew,
possession of alcohol, possession of marijuana, shoplifting, and missing even a single meeting with a
probation officer.”

Mark Soler, lawyer with the Youth Law Center, a national US legal assistance and policy agency for
children. #

“Liberty” is one of the fundamental human rights enshrined in international human rights
standards and US law.*? As indicated in the box above, the international standards applicable
to the USA require authorities to avoid depriving children of their liberty unless there is no
appropriate alternative. Thisisthe casein relation to both accused and adjudicated or convicted
offenders.

The US Supreme Court has ruled that a child has a substantia liberty interest but that
it is narrower than that of an adult because, unlike adults, juveniles are always in some type of
custody.*® The Court suggested that pretrial detention was akin to the state acting in a protective
parental role, a comparison that some consider dubious: “surely any judge who has actualy
visited a detention center cannot compare the conditions of detention to those of a home under
parental control.”44

The inappropriate incarceration of children is a matter of grave concern not only
because liberty is a fundamental human right but because incarceration has inherent risks to
the physical and mental integrity of children. Incarceration may aso result in stigmatization by
the justice system and the community at large.*> The harm that children suffer asaconsequence
of incarceration may be permanent.*®

U Slegidation aso commonly directs courtsto avoid incarcerating children who are deslt
with in the juvenile justice system, particularly before they are tried. However, a variety of
sources of evidence outlined bel ow strongly suggeststhat many children are detained when they
are accused of committing offences and/or incarcerated after adjudication when other options
were or should have been available.

Inthe USA theright of childrento liberty, set out in the international standards, appears
to be inadequately respected.
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EVIDENCE OF THE OVERUSE OF INCARCERATION

There are severa typesof evidenceindicating that many jurisdictions acrossthe USA commonly
detain or commit children in secure facilities when aternatives may have been appropriate. The
evidence includes disparities between the incarceration rates of jurisdictions and the impact of
projects designed to reduce the number of children in custody; analyses of the records of
children who are in custody; reports that children are being confined because non-institutional
dternatives are not available. The following sections outline the main types of evidence.

)] Individual accounts

The most graphic evidence is provided by accounts such as those reported in the box at the
beginning of this section. They are not uncommon. For example, in Louisianain January 1998
an 11-year-old boy was arrested and detained for fighting in school, as a result of the school’s
“zero tolerance” policy on fighting. While in detention, he was raped by a 15-year-old boy in his
cell. A senior educational official was reported as saying that the policy was not at fault: “Was
he guilty of fighting? Did he deserve the punishment? The redlity is he could have been at the
mall and had that happen.”4’

In 1996, experts undertaking an investigation of juvenile facilitiesin Georgiafor the US
Department of Justice encountered

an 11-year-old boy detained for threatening his teacher;

a 12-year old boy detained for making a harassing phone cdl;

a 14-year-old girl detained for painting graffiti on awall;

many children detained after relatively minor fights at school;

a 16-year-old girl detained for “failing to abide by her father’ srules’ - throwing
objects in her room and not attending schoal;

a 13-year-old girl detained for steding $127 from her mother’s purse;

C children who had run away from troubled homes,

C childrenwho were held on charges of “terroristic threat,” which often involved
swearing at ateacher. 48

O O O OO

(qp)

I n Kentucky, acourt hearing a case about the conditions of adetention facility examined
the background of children detained there.*° It found that in the period under examination more
than half of those detained were held for contempt of court and/or status offences. Conduct
underlying the contempt of court chargesincluded truancy, dependency, failureto pay restitution
and running away from their home or residential placement.

Al Index: AMR 51/57/98 Amnesty Inter national November 1998



Betraying the Young: Human Rights Violations against Children in the US Justice System 17

(i) Lack of correlation between incar ceration and crimerates

There is considerable variation between states and often within states in the proportion of
children dealt with by the juvenile justice system who are incarcerated. The variations are not
readily explicable by differences in crime rates between the jurisdictions. counties and states
with similar rates and types of crime differ greatly in the proportion of accused and adjudicated
offenders who are locked up.®® These data are only indicative of state differences because
many children are held in private facilities, for which there is no comparable state breakdown;
differencesin detention rates may also reflect differencesin laws, policies and practicesrelating
to, for example, the length of time children may be held in custody.

The absence of adistinct correlation suggests that incarceration rates reflect choices
about the use of incarceration rather than an unavoidable need to protect the community from
violent or persistent young offenders.>!

A number of state and local jurisdictions around the USA  have made concerted and
effective efforts to reduce the number of accused and adjudicated children who are placed in
custody, without experiencing an upsurge in crime by children. Large numbers of children who
would previoudy have been locked up have been provided with a range of community-based
services, and did not exploit their freedom by engaging in criminal acts.>?

(iii) State-wide analyses

State-wide analyses of the offences of detained and committed children strongly suggest that
the examples cited above are indicative of a more widespread phenomenon. For example:

C a study that examined the records of more than 50,000 children in 28 state
juvenile corrections systems found that over half had been committed for
property and drug offences and were experiencing their first confinement in a
date indtitution;*?

C astudy of juvenile detention in Illinois found that the largest number of youth
were being held because they had failed to abide by conditions of probation or
supervision - only about one out of five was held for a violent crime.®

WHY INCARCERATION ISUSED EXCESSVELY

A number of reasons have been identified as responsible for the excessive incarceration of
children. One or more may be relevant in one jurisdiction and not another.

(@ Inertia One reported factor is that some decision-makers use incarceration for accused or
adjudi cated offenders ssmply because that has|ong been the common approach, and thefacilities
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are in place. In the conclusion of one study, “many states have not ventured beyond the
ingtitutional setting to test other alternatives, although there is no research that ties the
rehabilitative modd to the ingtitution, and there is considerable evidence that institutions have
serioudy harmful effects.”*® Indeed, asindicated earlier, studies of programsthat do not involve
incarceration have demonstrated that they can be as effective as ingtitutional programs, if not
more S0, in reducing recidivism, even for serious and violent offenders.®®

(b) Lack of rigorous screening guidelines to distinguish between children who can be supervised
safely in the community and those who need to be held in custody. The development and use of
such guidelines has been shown to lower significantly the number of children incarcerated. %’

(c) Lack of suitable community-based justice programs for both pre-trial detention and adjudicated
children. As aconsequence, it isreported, judges order children to be held in custody when that
option is neither in the child’' s best interest or essentid to protect the community. In the words
of ajuvenile judge from Georgia, “1 redlly have only two major choices. | can place these kids
in incarceration, where they will learn to become better criminals, or | can send them home on
probation, back to where they got in trouble in the first place.”8

In New York City, juvenile justice authorities were being sued in mid-1998 for placing
children in a maximum secure juvenile detention facility despite court orders that the children
should be placed in non-secure facilities. The authorities argue that they cannot comply because
there are not enough non-secure places available.>

In Virginia, the earlier cited study reported that many children who might have been
placed in community programs were confined in a correctional facility because of a reduction
in the funding for services that had been used to divert some minimally delinquent offendersto
community-basedtreatment. The reduction in funding occurred in 1993 and theimpact was soon
marked. In 1995, less than one-fifth of children admitted to correctional facilities were

committed for a violent crime.t°

In Sacramento, Cdlifornia, a recent review of admissions to a detention facility found
that 35-40 per cent of of its residents were children whose cases had been adjudicated and who
had been placed in correctional programs which they had left or been required to leave
prematurely. The review suggested that the fact that so many children were“failing” indicated
that it was essential to look at the nature and quality of the programs in order to reduce
admissions to the facility.®*

d A number of the cases cited at the beginning of this section indicate that, in at least some
jurisdictions, incar cer ation isregar ded as an appropriate punishment for even minor infringementsof
thelaw by very young children, suchasfighting in school. Theincreasingly punitive treatment of
young offendersisarelated factor. Political and legal decision-makersrespond to - and heighten
- community fears about what have been described as young “superpredators flooding the
nation’s streets’ and “teenage time-bombs.” ¢2
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When the Human Rights Committee reviewed US compliance with its obligations under
the ICCPR in 1995, it expressed concern about the impact of the system of eecting judges on
the administration of justice. US observers have expressed similar concern about the impact of
electing judges and other criminal justice officers on the trestment of children. In the words of
one:

“Put smply, judges who want to give the appearance of being “tough” on juvenile law
violatorswill lock up lots of kids. Prosecutors claiming to protect the public by “cracking
down” on juvenile crime often advocate for increased and virtually indiscriminate use
of detention. Thisis particularly the case in jurisdictions where judges and prosecutors
are elected and where they may have hopes of running for some other political office.”

(e) Reports received by Amnesty International suggest that there is a shortage of services for
children that might keep them out of thejuvenilejustice system altogether, particularly mental health
services. In 1975, detention was described as the “hidden closet for the skeletons of the rest of
the system.”®* All too often today, both detention and correctiond institutions seem to perform
the same function. For example, in Louisiana, a recent report by state officials acknowledged
that secure facilities held many children who had been “discarded” from the mental hedlth,
educational, child welfare and other systems of care.t®

Amnesty International has been informed by Chris Siegfried, Senior Community Mental
Hedlth Consultant for the US National Mental Health Association, anationa non-governmental
organization, that she is aware of socia workersin a number of states who instruct desperate
parents to have their children arrested in order to get services because community heath
services are so scarce. Furthermore, the Association has received reports of children denied
mental health care by their health maintenance organi zation, following which their behaviour led
to their involvement with the juvenile justice system. Amnesty International recelved such a
report directly from a parent in one state whose son was refused permission to seek mental
hedth treatment by the family’s medica insurers/providers (a “hedth maintenance
organization”) and subsequently began offending. He was committed to a correctional facility
where he died after a fight with another resident.

Amnesty Internationa hasreceived informationindicating seriousinadequaciesin mental
health services for children from around the USA. Following legal action initiated on behaf of
poor children in the state of Tennessee, including those in state custody, the state government
recently agreed to a range of measures to improve health screening, diagnosis and treatment
services.®® Similar legd action has been initiated in Florida” A recent study of children’s
services in Maricopa County, Arizona, found that a significant number of digible children who
require mental health and substance abuse services are not receiving such services on atimely,
consistent and adequate basis.®® In New York City, there is a two-year waiting list for
adolescentsin the care of the government to enter aresidential treatment centre for psychiatric
treatment: “ most never make it”, arecent study concluded.®® The head of children’s programs
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for the Los Angeles County Department of Mental Health has publicly spoken of his distress
that many children who are “losing control” have to wait years to obtain treatment and only
receive it by posing a clear danger to themselves or others.”®

CONCLUSION

The evidence compellingly indicates that many childrenin the US are incarcerated in violation
of the right not to be deprived of liberty except as alast resort and of the right to be treated in
accordance with their best interests. Incarceration endangers children’s physical and mental
integrity and may expose them to negative influences rather than promoting their rehabilitation.

RECOMMENDATIONS

Governmentsshouldreviewtheir legislation, policiesand practicesto ensurethat children
are not deprived of their liberty except as a last resort. In particular, all authorities
should

C undertake periodic reviews to assess whether confinement is being used
only when no alternative is appropriate; if the reviews find cases where
alternatives were appropriate, authorities should take action to change
the policies or practicesthat cause the inappropriate use of confinement;

C providean adequaterangeand number of community-based detentionand
correctional programs so that courts do not haveto incarcerate children
because there are not appropriate other placements,

C provide adequate mental health servicesin the community so that children
whose violation of the law is a reflection of significant mental health
problems can be treated in therapeutic rather than correctional
environments.

Juvenile justice authorities should as a matter of course assess children with whom they
are dealing to determine whether the children should require specialized care and should
not be placed in a detention or correctional facility.

4, THE USE OF FORCE AND RESTRAINTS

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
Article 7, International Covenant on Civil and Palitical Rights

Instruments of restraint, such as handcuffs, chains, irons and strait-jackets, shall never be applied as a
punishment. Furthermore, chainsor irons shall not be used as restraints.
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Rule 33, UN Standard Minimum Rulesfor the Treatment of Prisoners

In recent years, there have been reports from around the USA that staff in juvenile facilities
have physically abused children in their care. The reports state that children have have been
punched, kicked, shackled, sprayed with chemicals and even jolted with electro-shock devices.
They include the following instances.

Maine, 1998: Amnesty International has received reports of children at the Maine Y outh
Center being assaulted by staff and being placed in restraints and arestraint chair for extended
periods as punishment. I1n aletter smuggled to anewspaper in September 1998, severa children
sad that "al of us have seen kidsrestrained improperly or restrained for improper reasons, some
staff actually enjoy and joke around about arestraint after it [has] happened."”* Several recent
former residents told Amnesty International that staff had placed plagtic restraints on them that
were done up so tightly that their hands became discoloured and numb. They said that staff
refused to remove the restraintsfor an hour or longer, even when the children complained of the
pain. Aninternal memorandum of staff described children being placed in the restraint chair for
up to 17 hours, in breach of state regulations.”? Amnesty International, state legidators and
others have asked the State Governor to initiate an independent investigation into the reports and
according to media reports, the American Correctional Association will be asked to review
disciplinary procedures. Amnesty International and a number of people in Maine have urged
that there should be a comprehensive review of the facility, not restricted to disciplinary
practices, because the disciplinary issues appear to be a symptom of other problemsaswell as
amatter of concern in their own right.

Louisiana, 1996-97: “Wefound agirl in a(n) isolation cell with abloody eyebal, caused when
aguard hit her with keys. Her injury and its cause were confirmed by infirmary records. The
child reported that she had been beaten for talking.””® Thisis an extract from a report of US
Department of Justice investigators, who found that staff at four juvenile facilities routinely
kicked, hit, dapped, stomped, choked and scratched residents.”* The investigation aso found
that children were sprayed with mace for minor infractions such as cursing at correctional staff,
kicking the door to their rooms, refusing to stop using the telephone, and refusing to go into their
rooms. In one facility, a child with glaucoma was sprayed with mace despite a medical order
indicating that the child had had eye surgery and could be blinded by chemicals or trauma. At
another facility, investigators saw a child who had been placed in handcuffs for throwing water
on aguard, subdued and standing still when a senior officer arrived on the scene and sprayed
him with two cans of mace.” The Justice Department urged the state to review whether
chemical restraints should be used a al in juvenile facilities. At a minimum, the Department
suggested, the state should permit the use of chemical restraints only in an emergency Situation
to temporarily incapacitate an actively dangerous person. Reports of abuses in Louisiana
facilities continue. 1n 1998, residents took lega action to be removed from one ingtitution. In
one case, “W” statesthat he was brutally beaten by staff members. “ During the beating, a staff
member repeatedly kicked W in the groin, causing severe pain and probable long-term damage
to histesticles... Two of the 8 guards who beat him have been fired but those who remain harass
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and intimidate him because of their colleagues dismissal.” A lawyer representing residents
advised Amnesty International that a number of the children succeeded in their request to be
moved. A lawsuit filed in July 1998 complainsthat staff at afacility continueto use and threaten
to use mace improperly, as well as other forms of force.”®

PuertoRico, USterritory, 1997: Throughout thejurisdiction’ sjuvenilefacilitieschildren faced
life-threatening and dangerous conditions every day, according to the affidavit of a court-
appointed expert. His report detailed suicides, killings, stabbings and sexua assaults and
described violence inflicted on children by staff as well as by other children. In one incident, a
staff member reportedly fractured a child’s elbow with abroom handle in response to the child
cursing. The report stated that there were no written policies or procedures restricting the use
of force by staff and as a consequence they used force when other less intrusive means were
appropriate.”’

South Carolina, 1997: The State decided not to renew a contract with the Corrections
Corporation of America, a private company operating a juvenile facility, after receiving reports
that staff had physically abused children housed at the facility. In 1998 a number of the children
initiated legal action againgt the company aleging among other things that staff had sprayed
children with gas to enforce orders; punched, choked and kicked children; and had “hogtied”
children. “Hogtying” means that staff handcuffed a child’s hands behind his back, shackled his
ankles, then chained or tied the handcuffs and shackles together, causing the child’s legs to be
bent at the knee and stretched towards the wrists. One child reports that he was hogtied on
more than more than 30 occasions.™

Kentucky, 1998: A US Department of Justice investigation of the juvenile section of the
Daviess County Detention Center found that staff regularly used stun guns and pepper spray
to control uncooperative youth and break up fights.”® Children detained at the facility also
reported that they were physically struck by staff.

Georgia, 1997: Aninvestigation of the state’'s juvenile detention facilities by the Department
of Justice found that children with menta illness were often restrained, hit, shackled, put in a
restraint chairs for hours, and sprayed with Oleoresin Capsicum (commonly caled OC or
pepper) spray by staff who lacked the training and resources to respond appropriately to
behaviour that was a manifestation of menta illness® OC spray inflames the mucous
membranes, causing closing of the eyes, coughing, gagging, shortness of breath and an acute
burning sensation on the skin and inside the nose and mouth. There is considerable concern
about its hedlth risks.

Florida, 1997: A court heard evidence that staff at the Pahokee juvenile ingtitution had
ingppropriately used force and resorted to verbal and physica abuse against children housed at
the facility. A 14-year-old child said he was shackled to his bed for three hours after he
repeatedly banged on the door of his solitary confinement cell to ask a staff member for toilet
paper. The court found that the facility was “aprison in al but name’ and ordered the children

Al Index: AMR 51/57/98 Amnesty Inter national November 1998



Betraying the Young: Human Rights Violations against Children in the US Justice System 23

who were classified as “ moderate risk” should not be held there. A departmental investigation
attributed abuses to alack of staff experience and training.8*

Virginia, 1992-1996: The Beaumont youth facility adopted procedures for the use of two
forms of restraint “maximum restraint posture’ and “four point restraint.” Maximum restraint
posture was described as follows: “the youth shal be placed on his stomach with his feet and
hands shackled behind his back. His feet shall be secured to his wrists via a chain. A football
helmet shall be fitted on his head... After one hour of non-resistance behavior, the youth shall
be given the opportunity to be placed in agtting postion with al of the equipment remaining on
him.” Four point restraint involved attaching the youth to a bed, in violation of Departmental
procedures that prohibited restraining youth to a fixed object. The practices remained in place
until 1996 when an external audit brought them to the attention of the centra office
management.®2

Washington D.C., 1995: A Court heard evidence that staff at a juvenile facility “routinely
inflict unnecessary pain on youth by spraying them with pepper spray to punish themfor violating
ingtitutional rules or to coerce compliance with staff directives.” Reports stated that staff had
used pepper spray on juvenileswho were restrained in handcuffs and/or leg shackles, who were
lying or sitting down, who were locked in their cells or who otherwise posed no thresat to the
safety of staff or other youth. The Court heard that:

“(m)ental health treatment and intervention prior to or during pepper spray incidents
involving behaviouraly disabled youth is virtualy non-existent at (the school). For
example, one disturbed juvenile who was cutting on his arm, spreading faeces all over
his body, and squirting catsup out of the vent in his cell door, was sprayed with pepper
gasinstead of being seen by a mental health professional.”#?

The judge ordered that pepper spray be used only if there was a “credible threat of
specific serious injury” and that staff be trained in crisis intervention and verbal de-escalation
skills. A monitor was appointed to oversee the implementation of the judge’ s orders. Amnesty
International has been advised by an attorney involved in the case that the use of the spray has
declined dramatically and that staff are effectively using less forceful and dangerous meansto
maintain security.

STANDARDSON THE USE OF FORCE AND RESTRAINTS

The brutal treatment that many children in custody have suffered violates their right not to be
subjected to torture or to cruel, inhuman and degrading treatment, which is specified in the
I nternational Covenant on Civil and Political Rightsand the Convention Against Torture, tregties
to which the USA is a party. The US Condtitution aso prohibits public officids from inflicting
crudl and unusua punishments.
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International standards, US laws and the standards imposed on facilities by state
agencies accept that there are circumstances when custodial staff may use force and broadly
agree about the legitimate purposes and scope of the use of force. Generally, they:

C permit staff to use force and restraints for specific purposes such as self
defence and the protection of other people
restrict the amount of force which can be used to the extent necessary and

C prohibit the use of force and restraints as punishment.8

Most facilities have operating standards that are consistent with these principles.®®

While there is general agreement about the general principles, there are significant
differences about to the kind of force and restraints that are permitted in practice. For example,
the international standards and the ACA standards do not specifically mention the use of
chemical agents; FHorida and Kentucky prohibit the use of gas; the Cdifornia Y outh Authority
not only permits but encourages the use of chemical agents: “When at al possible, staff should
always use chemical restraint prior to physica intervention...”#

EVIDENCE ON THE USE AND ABUSE OF FORCE

Facilities vary consderably in the frequency with which they use force and restraints. In the
only nationa survey of the use of force, just over one third of facilities reported that in the
preceding month they had not used physical restraints at al; in the same period, one facility used
physical restraints at a rate of more than 166 occasions for every 100 children. One third of
facilities did not place alimit on the length of time a child could be kept restrained. The study’s
advisorsand consultants expressed agreat deal of concern regarding the frequency and duration
of the use of restraints, because of the risk of causing injury.®”

Amnesty International is very concerned at the many reports, illustrated above, that
members of staff have used force in a manner that constitutes torture or cruel, inhuman and
degrading treatment or punishment. Some reports of the excessive use of force concern what
appear to beisolated incidentsin which individuas have behaved in clear violation of ingtitutional
policies and the generd behaviour of staff. However, a significant number of reports describe
acts committed by numbers of staff over an extended period and would seem to reflect major
organizationa deficiencies as well as persona misconduct. Litigation and research suggest the
following as particularly important:

C inadequate staff training in working with children and in particular in defusing
tension;

C overcrowding, which increases tenson and the likelihood of violence in
ingitutions;

C inadequate number of staff;
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high turnover of staff, resulting in the loss of expertise;

the use of restraintsto control children whose behaviour reflects mental health
problems for which they are not receiving adequate trestment or who should
more gppropriately be housed in mentd hedlth facilities;

C the use of mechanical restraints as a punitive measure for youth who breach
rules or challenge staff;
C weak systems of accountability and inspection. 88

THE USE OF RESTRAINT CHAIRSAND CHEMICAL AGENTS

Following its examination of the treatment of inmates in adult jails and prisons, Amnesty
International expressed concern about the use of restraint chairs and chemica agents by law
enforcement and correctiona agencies, and called for inquiries by federal authorities® The
cases cited above indicate that there is also significant grounds for concern about the use of
these restraints by detention and correctional facilities for children.

USjuvenilejustice expertswho are preparing new guiddinesfor juvenilefacilitieswarn
that there is a substantial risk that chemical restraints may become a first rather than a last
resort to control confined youth. The experts accordingly “urge facilities that do not now use
chemical restraints to refrain from introducing them in the future.” %

The fact that the great mgjority of facilities seem to function satisfactorily without the
use of chemical restraints suggests that aternative methods can address the needs of facilities
effectively without the inherent risks of abuse and injury that chemical restraints present. The
experience of these facilities demonstrates that the use of force can be significantly reduced by
concertedly addressing the underlying causes of children’s misconduct, which may relate to the
childrenthemselves (e.g. emotional disturbance) or the organization (e.g. staff training) or both.

The experience of a number of facilities run by the South Carolina Department of
Juvenile Justice is salutary: the use of gas dropped from 150 incidents over a 13 month period
in 1992 and 1993 to seven in 1997. This followed a court ruling that gas had been used
“indiscriminately” and ordering the department to introduce a new policy restricting and
monitoring its use. Furthermore, in response to other serious shortcomings found by the court,
the Department of Juvenile Justice reduced overcrowding and increased the number of staff in
relation to the number of children, enhanced staff training and increased educational
programming and health services.®!

Information received by Amnesty | nternational about the use and monitoring of chemical
agentsin Cdiforniais less encouraging. As indicated above, the policy of the Cdifornia Y outh
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Authority encourages facilities to use pepper spray rather than physical restraints. The
regulations governing Californian county detention facilities (which hold pre-tria children and
minor offenders) permit the use of chemical restraints and do not require them to report the use
of the restraints to a monitoring agency. Until 1996, the California Department of Justice
required law enforcement agencies including juvenile facilities to maintain records of the use of
pepper spray and to provide them to the Department, which maintained statistics on injuries and
deaths related to the use of the spray. In February 1998 the Department advised Amnesty
International that it no longer requires agencies to maintain and provide such records.®? In July
1998 an officer from one county told Amnesty International that the county sends reports of the
use of chemical agents to the Department but that he did not know what is done with them; he
sad that although incidents were documented, no-one in the county monitored the use of
chemical restraints.

ELECTRO-SHOCK WEAPONS

In its recent report on human rights violations by law enforcement and adult correctional
agencies, Amnesty International expressed concern at the apparently increasing use of these
weapons and the dangers of abuse and injury to victims.®® It called on authorities to suspend the
use of electro-shock weapons pending the outcome of a rigorous, independent and impartial
inquiry into the use and effects of the equipment. The use of eectro-shock weaponsin juvenile
facilities appearsto be uncommon and while there is no demonstrable need for their introduction,
thereisthe risk that facilities will acquire them. Amnesty International urges authorities to act
decisively before that occurs, and prohibit the use of the weapons by juvenile facilities.

RECOMMENDATIONS

Having ratified the International Covenant on Civil and Political Rights and the
Convention Against Torture, and in accordance with other international human rights
standards, the federal government has a responsibility to ensure that public officials of
other levels of government behavein accordance with those standards. Generally, the use
of forceand restraintsthat hasviolated international standards hasalso violated USlaws
and professional standards. The fact that such violations have frequently occurred over
an extended period indicates that governments and authorities that are responsible for
facilitiesmust put in place comprehensive meauresto prevent, detect and deal with abuses.

(i) Preventing the abusive use of force and restraints
Authorities should

C provide adequate resources to prevent overcrowding and to allow facilities to
employ sufficient numbers of staff;
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C require staff to be specially trained to work with youth, particularly those with
mental health problems; the training must include skills that reduce the necessity
for the use of force.

(i) Electro-shock weapons

Governments should prohibit the use of el ectro-shock weaponsin juvenile detention and
correctional facilities.

(iii) Inquiries

USfederal authorities should conduct inquiries into the use of chemical restraints and
restraint chairsin juvenile detention and correctional facilities.

(iv) International scrutiny

The US federal government should require state and local governments to establish
comprehensive standards for juvenile detention and correctional facilities that are
consistent with international human rights standards and monitor the implementation of
this requirement. The USA should report on measures to prevent torture and other cruel,
inhuman or degrading treatment or punishment in the report it is due to submit to the
Committee Against Torture on its implementation of the Convention Against Torture.

Note: The first USreport was due in November 1995.
See part VII for recommendations relating to the detection of and response to abuses.

5. SOLITARY CONFINEMENT

All disciplinary measures constituting cruel, inhuman or degrading treatment shall be strictly prohibited,
including corporal punishment, placement in a dark cell, closed or solitary confinement or any other
punishment that may compromise the physical or mental health of the juvenile concerned.

United Nations Rules for the Protection of Juveniles Deprived of their Liberty, Rule 67

Florida 1997 - the courtroom testimony of a 14-year old boy
Q. Describe the room of solitary confinement.

A. Seethe door, the door islike abig iron door. And you got like alittle food thing where you pass the
trays. It’ slike a prison confinement. It would be so cold up in the cells, and they just leave you in there,
see now they got jumpers. See, before that, they put you in therein blue shorts.

Q. Okay. And at what time is the mattress taken off the bed in the morning?
A. In the morning, right about seven o’ clock.
Q. And what time is the mattress put back in the solitary confinement room?
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A.Nineo'clock.

Q. So, from seven o’ clock to nine o’ clock, what are you doing: staring at walls?
A. Yes...Looking through awindow, we just stand on the walls.

Q. Can you sleep during the day?

A. No. (If you fall asleep) they throw water on you and they come in there and they start putting their
hands on you, you know what I’ m saying, real rough...

Q. Okay. And this can go on for up to 14 days?

A.Yes.

Q. Now, do you get education while you’ rein confinement?

A. No, ma am.

Q. Do you get any books or any way to read or improve yourself?
A. No, ma am.

Q. Have you actually been in confinement and knocked on the door to request toilet paper? (What was)
the response to your request for personal hygiene, what did they tell you?

A. They didn’t tell me nothin. That’ swhen they camein with the shackles and they started to shackle me.
Q.Andthey started shackling you because you knocked on thedoor...and you’ re not supposed to bother
anybody ever; right?

A.Yes.

A member of staff testified that in just over a year there had been about 700 hearings at the facility to
determine whether a decision to confine a child was justified. Following the testimony of a number of
residents and other witnesses, the judge ruled that the Pahokee Y outh Development Center, ajuvenile
correctional facility, wasinappropriate for children who had committed relatively minor offences®

As the instance cited above and additional cases below illustrate, solitary confinement is a
common punishment in juvenile facilities in the USA. Its use as a punishment violates
international standards. Solitary confinement is permitted by US laws but there have been many
cases where the circumstances and manner of its application have flagrantly violated US lega
standards.

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty
specificaly prohibit punishing children by using “closed or solitary confinement”, on the grounds
that such confinement is cruel, inhuman or degrading treatment that may compromise children’s
physica or mental hedth.

US experts have also expressed concern about the health risks of isolation. Research
indicates that isolation can cause anxiety and other negative reactions and is associated with
higher rates of suicidal behaviour.®® The National Commission on Correctiona Hedth Care
advises that:

“(@nimal and human studies revea biologica, behaviord, and mental status changes
under conditionsof social isolation and/or sensory deprivation within 24 hours...Although
administrators and health personnel may wish to see segregation as an exclusive
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adminigtrative measure, judges have consistently declared it amedical procedure on the
basis of its medical dangers.”®®

Inthe USA, however, most jurisdictions permit the use of solitary confinement to punish
childrenwho have breached the rules of custodia facilities, and the punishment is often imposed.

USLEGAL AND OTHER STANDARDSPERMITTING SOLITARY CONFINEMENT

In severa cases, courts have decided that children may only be placed in isolation when they
pose immediate threats to themselves or to other people and that they must be released as soon
as they have gained control of themsalves.®” A number of states and individud fecilities have
adopted similar policies. For example, the Department of Juvenile Justice of Maryland permits
“locked door isolation” only if:

C it is necessary to prevent imminent physica harm to youth or others or to
prevent imminent and substantial destruction of property and

C less restrictive methods of behaviour control have failed or cannot reasonably
be implemented.

However, many other states permit facilitiesto isolate children not only with the purpose
of caming them when they are behaving dangeroudly, but as punishment for misconduct.
National dataindicatesthat the mgjority of facilities permit the use of isolation and some of these
alow it to be imposed without time timit. Many of these facilities deny isolated children access
to education, exercise and counsdlling.

The use of isolation as a punishment in juvenile facilities is adso permitted by the
standards of the American Correctional Association and the American Bar Association. The
ACA standardsfor juvenile facilities recommend amaximum period of isolation of 5 days. The
ABA gtandards for juvenile facilities provide that a facility may impose a sanction of up to 10
days room confinement for “major infractions’ (committing an offencethat isafelony or serious
offence under local criminal law) and up to 5 days for a“minor infraction” (which is defined as
conduct that may or may not be a crimina offence - examples in the standards include assault
without serious bodily harm; possessing alcohol or marijuana).®®

THE USE AND ABUSE OF SOLITARY CONFINEMENT

The only national study of the use of isolation calculated that in 1992 there had been 435,000
occasions when facilities had used isolation for aperiod of oneto 24 hours and 88,900 occasions
when it had been imposed for more than 24 hours.®® The frequency of use varied greatly
between facilities. Some reported no incidents at al in the 30 days preceding the survey while
one reported using isolation at a rate of 610.6 incidents for every 100 children resident in the
facility during the same period.1®
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The study found no obvious explanation for the considerable variation in the use of
isolation, and other disciplinary practices, and recommended that there should be detailed
comparative studies of facilities with low and high rates of isolation and other practices to
identify policies and practices that could improve safety and security.2? Inquiries by Amnesty
International indicate that no juvenile justice agency has undertaken or commissioned such a

studly.

I naddition to concerns about the risks posed by the use of isolation, reports indicate that
in many facilities children have been segregated without access to services and exercise, and
some facilities have imposed it without fair processes and as an excessively harsh sanction. The
following sections provide evidence of such cases.

STATE EXAMPLES

Maine, 1998: Amnesty Internationa has received reports from children formerly housed at
Maine Y outh Center, a correctiona facility, and other people, advising that isolation has been
imposed on children for lengthy and even indefinite periods. In one case it was reported that a
boy was in isolation for longer than 12 months. Amnesty International has also been told of
children who were so upset by the conditions of confinement that they cut themselves
repeatedly. Amnesty International wrote to the Commission of the Department of Corrections
in August 1998 seeking information about the Center’'s standards for the use of solitary
confinement, how often it was imposed and for how long.

Arizona, 1998: At the Arizona Boys Ranch, Nicholaus Contrarez was subjected to repeated
incidents of solitary confinement in addition to other forms of savage treatment that contributed
to his death. An investigation of his treatment reported the following episodes:

C 9 February 1998 - he was “isolated” for talking to staff without permission;

C 10 February - he was isolated for “improperly” using a cleaning solution. He
had carried the solution to the area he was cleaning instead of placing it on the
cloth asinstructed,

C 11 February - he was isolated after a guest speaker invited questions, when he
raised his hand and asked to go to the restroom,
C 12 February - he was isolated for placing himsalf with sick residents without

having been given permission by the nurse;

C 19 February - he was isolated for “looking disrespectfully at a peer who...told
that Nicholaus had not cleaned his boots as instructed.”;

C 23 February - hewasisolated because he moved in a“lethargic manner and put
forth no effort.”;

C 25 February - he wasisolated for telling staff that the nurse had placed him on
restriction and said that he needed rest. Staff contacted the nurse who said he
was not unwell and “needed to do more physical activity.”;
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C 27 and 28 February - he was isolated for “lethargic effort” in performing
physical exercise;

C 2 March 1998 - he was isolated for failing to listen to staff about his attitude to
exercise; later that day Nicholaus died while staff “assisted” him to do
pushups.t0?

Louisiana, 1997: A US Justice Department investigation found that children with mental
health problems that resulted in disruptive and/or self-destructive behaviours were routinely
transferred to restrictive units where they experienced prolonged periods of isolation and were
deprived of a number of services without being treated for their underlying mental health
problems. For many of these youth, the investigation found, the transfer was counterproductive
to their treatment needs.” Many of these youth increased their self-mutilation and disruptive
behaviors as a result of increased isolation.” 1%

Georgia, 1996: A US Department of Justice investigation found that staff at many facilities
imposed “significant” periods of isolation for very minor offences.!®® In one facility, children
commonly received isolation for three days for cursing at staff. In another, children could be
locked down for three days for talking during meals and some who had scraped their namesin
freshly painted walls had been placed in disciplinary confinement indefinitely and had been
confined for amost two weeks at the time of the investigators' tour. Children who were in
isolation did not attend school and often were not permitted to leave their cells even for
recreation or exercise.

[llinois, 1998: An inquiry into conditions at the juvenile detention facility at Cook County,
Chicago, found that at any giventime, approximately 10 per cent of thefacility’ s population were
in disciplinary confinement. Many children received two or more days of disciplinary
confinement for what the inquiry described as “relatively minor incidents’ such as horseplay,
being disruptive or disrespectful. The report found that many members of staff amost
exclusvely used negative sanctions to control minor behavioura problems.2% Children in
disciplinary isolation for more than 24 hours did not get adequate opportunity to exercise and
many did not see educationa staff. In ailmost all of these cases, the sanction was imposed
without a due process review and despite the fact that most youths regained self-control within
a short period of time. Children could be confined for up to three days before they were visited
by the one staff person responsible for due process matters, whose responsibility wasto review
the events which led to confinement and set a date for release.

Kentucky, 1996: A court found that childen a a juvenile detention facility were kept in
isolation in acell for at least 16 hours aday, except when they were permitted to attend religious
programs. The cell was artificialy lit at al times and had no natural light. A mattress was
provided but not abed. The court stated that it had “al the characteristics of a punishment cell”

athough children were frequently placed in it who had not committed any violations. The
facility’s policies permitted staff to confine children in their cells for up to 48 hours, even for
minor offences such as “ profanity” or “horseplay”. Children testified that they were subject to
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long periodsinisolation with little or no notice asto what conduct would lead to such punishment
or for how long. The court that found that isolation was “overused” and that the conditions were
“too stringent.” 106

CONCLUSION

The use of isolation as a punishment violates the right of children deprived of their liberty not to
be subjected to cruel, inhuman and degrading treatment. Isolation poses significant risks to
children’ s well-being. The experience of many facilities demonstrates that the use of isolation
as a punishment is not essentid for the maintenance of good order.

RECOMMENDATIONS

All legislatures should

C prohibit the use of isolation as a punishment for children and

C reguire juvenile justice authorities to monitor facilitiesto ensurethat isolationis
not used and that appropriate action is taken against staff who breach the
prohibition.

The USA should report on the use of isolation to punish juvenilesin the report it is due
to submit to the Committee Against Torture on itsimplementation of the Convention Against
Torture.

6. INADEQUATE SERVICESFOR CHILDREN WITH MENTAL HEALTH
PROBLEMS

- Every juvenileshall receiveadequate medical care, both preventiveand remedial, including mental health
care.

- Themedical servicesprovided tojuvenilesshould seek to detect and treat any physical or mental illness,
substance abuse or other other condition that may hinder the integration of the juvenile into society.

- A juvenile who is suffering from mental illness should be treated in a specialized institution under
independent medical management.

Rules 49, 51 and 53, United Nations Rules for the Protection of Juveniles Deprived of their Liberty.

“We frequently encountered severely troubled youthsin the RY DCs (detention facilities) who had long
histories of self-mutilation, psychotic episodes, or suicide attempts followed by hospitalization,
medication, and return to the RY DC wherethe cyclerepeated. For example, oneyouth at the Griffin RYDC
was hospitalized and returned multiple times for head-banging behavior that resulted in severe bloody
ulcerson hisforehead.”

US Justice Department investigation of facilitiesin Georgia, 1997 7
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“Anyone who closely studies juvenile detention programs across the country would discover a system
that iswoefully lacking in mental health and medical services that can effectively respond to the needs
of thesejuveniles...Asis thecaseintheentirejuvenilejustice system, staff are often inadequately trained
in even the most routine aspects of child care and counselling skills.”

John Treaty, President, Juvenile Detention Association of New York State 18

Earlier sections of this report described two issues of concern relating to children with mental
hedlth problems:

C the lack of services outside the juvenile justice system has resulted in children coming
into the system who should have received help in the community

C the lack of services within the system and inadequate staff training and numbers has
resultedin children with mental health problems being subjected to excessive force and
restraints and punished by the use of solitary confinement.

The first of these concerns - the failure of facilities to respond adequately and
gppropriately to the needs of children with mental health problems - is further explored in this
section.

International standards, US laws and national correctional standards explicitly provide that
children deprived of their liberty are entitled to physical and mental health care services. The
importance of mental health screening and services is particularly great because surveys of
children confined in juvenile justice institutions have found that a far greater proportion suffer
from mental health problems than childrenin the genera population. A study of youth in Ohio’'s
juvenile correctional ingtitutions found their mental health status was similar to that of people
receiving services in community-based mental health facilities rather than to youth in general.
The major difference was that the youth in the correctional facilities appeared to act out their
conflicts in a manner which caused them to enter into the juvenile justice system rather than, or
in addition to, the mental hedth system.1%®

A 1996 university study for the Georgia Department of Juvenile Justice found that 61
per cent of youth in correctiona facilities had psychiatric disorders and 30 per cent had
substance abuse problems. The study aso found that despite the youths' substantia need for
treatment, only 16 per cent of those with substance abuse disorders reported having spoken to
aprofessional about those problems.!1°

An earlier national study estimated that in the period under review more than 11,000
incarcerated youth committed over 17,600 acts of suicidal behaviour in the course of the year,
including attempted suicide, suicidal gestures and self-mutilation.*!* The study found that while
the great majority of facilities conformed with standards for mental health trestment services,
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such astheratio of counselling staff and residents, there was no foundation for assessing the
quality of services provided and it called for research.*?

As the evidence cited previoudy and below shows, many facilities have not provided
adequate menta health services and some have responded brutally to the behavioura problems
posed by troubled children.

Georgia, 1997: Inthe box at the beginning of this section is an extract from a US Department
of Justice investigation of 22 detention centres which found that children were being
systematicaly denied access to adequate mental health care.!'® Both the quality and quantity
of mental health serviceswere found to be serioudly deficient. Asaconsequence of the shortage
of long-term treatment beds, hospitalization was limited to a short period of evaluation,
medication and stabilization, after which youths were returned to the facility. Release papers
from the hospital often recommended treatment that the facilities did not provide when children
returned. The investigation reported that in certain facilities, staff responded to menta illness
amost solely through “ correctional” measures, including isolation and the use of mechanical and
chemical restraints. Therestraintsincluded medication that was not part of an integrated mental
hedlth treatment strategy. In 1998 the State of Georgia agreed that it would provide additiona
resources for mental health services and undertake a range of other reforms to address the
deficiencies identified by the investigation. !4

Virginia, 1996: An audit of juvenile corrections services reported that there was both an
inadequate number of mental health service providers, and a growing mismatch between the
needs of the children in the system and the skill levels of the counsdlors who are hired to train
them.11> As an example, it cited the fact that at one facility more than half of the girls had been
victims of abuse, but the facility had no therapeutic groups for victims of abuse. Amnesty
International has asked the facility whether such a group exists and awaits a response.

Louisiana, 1997: A US Department of Justice investigation of the state’ s secure correctional
facilities for juveniles reported that there were serious inadequacies in mental hedth care,
including:

C at one facility, children with extensive psychiatric histories who self-mutilated and/or
threatened suicide had never been referred to a psychiatrit;
C staff were not adequately trained to recognize and meet the need of youths with mental

retardation and/or mental illness, and lacked adequate training in behavioura
management techniques;

C facilities had many suicide hazards - on one investigative tour, a psychiatrist saw blood
ontherailsof araised tier in ahousing unit, from an attempted suicide the previous day;
during another tour, investigators saw two youths climb therails, tie nooses around their
necks, and threaten suicide;

C psychotropic medicines were managed inadequately.
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I n September 1998, the State and the US Justice Department were discussing apossible
agreement to address the concerns. Under US law, if an agreement is not reached the Justice
Department may bring legal action asking acourt to order the state to undertake remedid action.

Puerto Rico (a USterritory), 1997: A court-appointed expert reported that juvenile justice
facilities had insufficient mental health professionds to address the mental health needs of the
childrenin custody. Asaconsequence, the need for serviceswas not detected and children with
mental illness were not being treated even when they were suicidal. Puerto Rico and the US
Justice Department have agreed on measures to address these and other serious deficiencies
in the treatment of incarcerated children.

FEDERAL INITIATIVES

Several federal agencies are undertaking projects to enhance the delivery of mental health
services to children in the juvenile justice system.*'® Furthermore, a new census of juvenile
residential facilities will seek to include information about mental health and substance abuse
treatment and health services. The census will provide some of the information that is lacking
about the adequacy of mental health services for children in correctional facilities. However it
fals well short of implementing the recommendation of the national study referred to above, that
federal, state and local agencies should support the systematic review of the treatment needs
of confined juveniles and of the effectiveness of treatment programs in juvenile facilities.*?’

Federal funding isbeing provided for the development of standardsfor juvenile detention
and correction facilities that include standards for the detection and trestment of health
problems, including menta health and substance abuse problems. However the standards will
be voluntary - facilities will not be required to adopt them.

Inmid-1998, the US Senate adopted alegidative proposa that would alow statesto use
federal prison construction funds to assess and treat the mental health needs of incarcerated
children and adults. The proposed law would aso require states that use the funds to develop
mental health treatment programs for offenders with mental illnesses and to conduct a study of
mental illnessin correctiona facilities.!'8

CONCLUSION

Amnesty International welcomes the various initiatives that are underway to improve the
provison of mental health services to children who are being dedt with in the juvenile justice
system. However, the recent record of appalling inadequaciesin so many facilities suggests that
more concerted measures are required to ensure that all children in need receive such critically
important assistance. International standards and thelawsof the USA require governments and
the public and private facilities for which they are responsible to provide adequate services.
Standards have been and are being developed to guide facilities in delivering the services.
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Governments must require facilities to deliver the services and provide adequate funds for them
to do so; inturn, facilities must be rigoroudy accountable for the manner in which they discharge
their respongbility.

RECOMMENDATIONS

All state and local governments that have juvenile detention and correctional facilities
within their jurisdiction should

C require facilities to provide comprehensive physical and mental health care
services by qualified personnel

C provide adequate funds to enable facilities to provide the required services

C impose specific standards to allow effective monitoring of the adequacy and
guality of services and

C routinely monitor the compliance of facilities with the standards.
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v CONCERNSABOUT CHILDREN PROSECUTED IN THE GENERAL
CRIMINAL JUSTICE SYSTEM OF THE USA
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“On 11 December 1995, | was sentenced to 25 years in prison. The judge strongly
recommended that | be placed at Crossroad, a private juvenile treatment facility where | could
receive counselling. On 18 December 1995, | was taken to the Indiana Women's Prison
Indianapalis.

By March 1996, | wastold by the DOC (Department of Corrections) commissioner that | would
not be moved to Crossroad at Fort Wayne, but | would remain at the Women'’s Prison. Thiswas
a shock to me.

Larry Hayes, an editoria writer for the Journal Gazette
in Fort Wayne contacted people on my behalf. In June
1996, Larry met (lawyers) JauNae Hanger and Richard
Maples. They reviewed my case and decided to take my
casepro-bono [without fee]. | thenfiled alawsuit against
the DOC.

By September 1996, ajudge decided that | would remain
at the Women'’s Prison. | appealed the decision.

The Appeals Court overturned the decision on 13 May,
1997. They said my rights had been violated by being
housed with adult offenders. The decision to move meto
Crossroad was made by the Governor and the State
Attorney General.

On 9 June 1997, | wasfinaly moved to Crossroad in Fort
Wayne, Indiana. Crossroad is the best place for me.”

Letter to Amnesty I nternational from Donna Ratliff, August 1998.

Donna Ratliff was aged 14 when she wasimprisoned. Her legal actionto be movedto ajuvenilefacility
stated that she had been sexually propositioned and harassed by older inmates and she feared for her
safety. In March 1998 the Supreme Court of Indianadecided that neither the law of Indiananor federal
lawrequirescorrectional authoritiesto house children separately from adults, although separation may
be required to protect particularly vulnerable individuals.

The Indiana Department of Corrections has indicated that it will not seek to move Donna from
Crossroad until sheisan adult. However, 92 other children continue to be housed in adult prisonsin
Indiana, someinthegeneral population, somewith other young offenders. Throughout the USA, more
than 3,700 children are housed in the general population of adult prisons.
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1. OVERVIEW

Efforts should be made to establish, in each national jurisdiction, a set of laws rules and provisions
specifically applicable to juvenile offenders and institutions and bodies entrusted with the functions of
the administration of juvenilejustice...

United Nations Minimum Standard Rules for the Administration of Juvenile Justice, Rule 2(3)

States shall seek to promotetheestablishment of laws, procedures, authoritiesandinstitutionsspecifically
applicableto children alleged as, accused of, or recognized as having infringed the penal law.

Convention on the Rights of the Child, Article 40(3)

“M ostjuvenileoffendersarenot guilty of repeated or random acts of seriousviolence. Most kidswho get
into serioustroublewith thelaw need adult guidance. And they won’t find suitable role modelsin prison.
Jailing youths with adult felons under Spartan conditions will merely produce more street gladiators.”

Professor John J. Dilulio, US criminal justice commentator, 1997.1%°

Until the end of the 19th century, children in the USA who were accused of violating criminal
criminal laws were generally dealt with in the same courts as adults, were subject to the same
penalties and were commonly confined in the same prisons and jails. During the course of this
century, the juvenile justice system became the system responsible for dealing with the vast
magjority of children accused of violating the criminal law.

However during thelast two decades, in response to public concern about the extent and
nature of crime committed by young people, federad and state governments have significantly
expanded the role of the general crimind justice system with respect to children and increased
the severity of sanctions that courts may impose on children. One commentator has
characterized the changes to the treatment of young offenders as “a War on Juveniles.”12°

Inthe period 1992-95 d one, 47 statelegidatures and the District of Columbiaintroduced
laws that increased the digibility of children to be prosecuted in general crimina courts, to be
sentenced as adults and even to be imprisoned in adult correctional facilities.*?* The laws have
extended the range of offences committed by a child that can be tried by a general crimina
court and lowered the age at which a child accused of an offence may be tried in a generd
crimina court.

The US federal government has supported the extension of adult criminal sanctions to
children. For example, in 1998 it established a program to provide funds to states to strengthen
juvenile justice systems. In order to be digible for the funding states must be willing to prosecute
as adults those aged 15 or over who are accused of committing a violent crime.??

There is no nationa data on the number of children who are being prosecuted and
punished as adults though the evidence clearly indicates that the number is increasing. The
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following statistics, based on the most recent years for which the datais available, provide an
overview of the scale of the process:

C more than 200,000 children a year were prosecuted in genera criminal
courts;123
C at June 1997, over 7,000 children who were being dedlt with in the genera

crimina justice system were held in adult jails. This is more than double the
number in 1993.124 Because jails hold people for relatively short periods of time
pre-trial or following conviction, the number of people who arein custody inthe
course of ayear is many times the number on any one day;

C In 1995 more than 11,000 children were in prisons and other long-term adult
correctiona facilities; more than 2,600 of them were aged under 16.12°

The growing tendency in the USA to prosecute and punish children as if they were
adults isinconsistent with the approach encouraged by international standards that have been
adopted by amost every country in the world, that governments should establish laws,
procedures, authorities and ingtitutions specificaly for children. The Committee on the Rights
of the Child, the group of internationa experts who monitor compliance with the Convention on
the Rights of the Child, has consistently proposed that al those who under 18 years of age should
be dedlt with by a distinct system of justice.'?6

Many US commentators have also strongly questioned whether some of the changes
congtitute a desirable and effective response to youth crime. Severa studies have found that
children who were prosecuted and punished as adults were more likely to reoffend and more
quickly, than children who were dedt with by the juvenile justice system.*?” Further, the
evidence does not indicate that the prosecution of children as adults rather than as juvenilesis
amore effective deterrent to other children not to offend.*?

Comparing international human rights standardswith US policies and practice, Amnesty
International’s main concerns about the prosecution and punishment of children in the US
genera crimina jugtice system include;

C an increasing number of children are imprisoned with adult inmates and are vulnerable
to abuse by them;

C the severe pendties including life imprisonment without possibility of release and the
death penalty;

the mgjority of jurisdictions do not specify a minimum age of criminal responsibility;
the length of time between arrest and trid in the adult system may be very long;

C adult correctional systemsare not ableto provide the educational and other servicesthat
children need.

The following sections provide evidence relating to each of these concerns.
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2. FAILURE TO SEPARATE CHILDREN FROM ADULTS

Juvenile offenders shall be segregated from adults and be accorded treatment appropriateto their age and
legal status.

International Covenant on Civil and Political Rights, Article 10 (3)

Every child deprived of liberty shall be separated from adults unlessit is considered in the child’s best
interest not to do so.

Convention on the Rights of the Child, Article 37(c)

Inmates of prisonsin Nebraskawere asked to suggest ways of reducing sexual assault in prison. The most
frequently mentioned solution was to segregate vulnerable inmates, for example, those who are young.

Survey of prisoners, 1997.1%°

Texas, February 1997 : A group of youth toured a prison aspart of a program intended to deter children
from crime by showing them the frightening nature of punishment. Five of the youths|ater reported that
they were sexually molested by prisoners during the tour. A spokesman for the Texas Department of
Criminal Justice told journalists, “this could have been a case of overly zealous inmates wanting to
demonstrate to juveniles what could happen to them in prison.”

Y outh in prison are notoriously acommon target of sexual and physical assault by adult inmates.
This phenomenon is widely acknowledged by governments and correctional authorities
throughout the world, including the USA. In order to protect children from harm,

international standards expresdy state that children who are detained when they are awaiting
trial or imprisoned following conviction should be kept apart from adult inmates. The only
exception isif it is considered in the child's best interest not to segregate them.

Within the USA, however, the mgjority of states do not separate children from adult
inmates, placing them at risk of attack by adults, and exposed to the corrupting influence of
people with extensive crimind records.

U Sfedera and state governments and correctional authorities have acted inconsistently
in their responses to the need to protect incarcerated children from adult inmates. In 1974 the
US Congress legidated to provide a strong financia incentive to the states to separate adult and
juvenile offenders. In 1980 Congress reviewed evidence that showed that children who were
held in custody in adult facilities committed suicide a afar higher rate than children in juvenile
detention facilities; that they were assaulted physically, mentally and sexually and that they
received inadequate care and programming and were stigmatized when rel eased. The evidence
persuaded Congress to legidate requiring the complete remova of juveniles from adult jails and
police lockups. However the protection offered by the federa legidation applies only to some
children. These are;
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C children who are dedlt with either asjuveniles or who are prosecuted as adults
in relaion to the violation of afedera crimind law and
C children who are dedlt with as aleged or adjudicated juvenile delinquents in

relation to the violation of state laws.

States are not required to separate children from adults if the children are prosecuted as adults
for violating a state crimina law.

I'n October 1998, the time of the compl etion of thisreport by Amnesty International, the
US Congress was considering legidation that would significantly weaken the requirement that
children being dealt with as accused juvenile offenders should be kept completely apart from
adult inmates.®! The measure was opposed by awide range of child welfare, legal and other
organizations and it was uncertain whether the Bill would pass.

When the US ratified the International Covenant on Civil and Political Rightsin 1992,
it stated that while US policy and practice generaly complied with the Covenant’s provisions
regarding the trestment of juveniles in the crimind justice system, it reserved the right to treat
juveniles as adults “in exceptiona circumstances. "32 This US reservation includes the right to
imprison children with adults.

I nits 1994 submission to the Human Rights Committee, theinternationa body of experts
who monitor compliance with the International Covenant on Civil and Political Rights, the US
Government defended the reservation by stating that the only exception to segregation occurred
when “older” juveniles were prosecuted and imprisoned as adults. The government suggested
that,

“...it would be prudent to retain a measure of flexibility to address exceptional
circumstancesinwhich tria or incarceration of juveniles as adults might be appropriate,
for example, prosecution of juveniles as adults based on their crimina histories or the
especidly serious nature of their offenses, and incarceration of particularly dangerous
juveniles as adults in order to protect other juveniles in custody.”

The Committee did not respond directly to this argument.

Contrary to the assurance that the USA provided to the Human Rights Committee that
the exceptiona cases are “older” juveniles, Amnesty Internationa has learned of cases of
children as young as 13 and 14 being housed with adults. Paul Jensen, whose plight was
graphicaly described in hisletter to Judge Zintner reproduced at the beginning of thisreport, was
14 when he was imprisoned.

Nor isthe practice of putting children in with adults restricted to violent offenders. In
some jurisdictions, a child who has committed even relatively minor, non-violent offences may
be imprisoned in the generd population. In 1997, at age 16, Native American Y azi Plentywounds
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was convicted for shoplifting two bottles of beer. He was sentenced to two years at the adult
state prison in Cottonwood, Idaho because he had a prior conviction for “grand theft”: breaking
a shop window worth $300 in order to steal some cases of beer.**3

US correctional professionals have also indicated strong support for the principle of
separation but failed to apply it rigoroudy in practice. The American Correctional Association
(ACA) has adopted a statement of public policy that children have distinct persona and
developmental needs and must be kept apart from adult offenders. However, the Association
has not incorporated this policy into the standards that it prescribes for jails and prisons. These
facilities can therefore be accredited by the ACA although they do not segregate children from
adultsin custody.

In a 1997-98 survey of state adult correctional systems undertaken by Amnesty
International, 40 states reported that they house children in the genera population and had more
than 3,700 children in custody (see Appendix, table 1). Twelve states (including some in the
previous group) reported that they house children with inmates aged up to 21 and there were
nearly 2000 childreninthissituation. Mogt of the states that house children with adults reported
that that they do not provide special programs for young prisoners. Detailed results of the
survey are presented at the end of this report.

The situation may be particularly acute for girls and young women. In 1998 there were
262 females aged under 18 in adult prisons, four per cent of the total of children in prison. In
eight states contacted by Amnesty Internationa, there was only one female under 18 in the
prison popul ation. Because there are so few young female offenders, states are more reluctant
to provide separate facilities and programs for them than for male offenders.

RECOMMENDATIONS

International standards do not permit countries to jeopardise the safety and welfare of
any children, no matter what offences they have committed,by placing them with adults.
The US should extend to all children the protection it currently providesto children dealt
with in the juvenile justice system.

The Federal, state and local governments should legislate to keep detained and
imprisoned children completely apart from adult inmates unless separation is considered
not to be in the child’s best interest.

The US Congress should require states to separate all detained and imprisoned children
from adult inmates, and monitor their compliance with this requirement.
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3. HARSH, INFLEXIBLE SENTENCES

The penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their
reformation and social rehabilitation.

Article 10, 3, International Covenant on Civil and Political Rights.

The disposition of the competent authority shall be guided by the following principles:

(a) The reaction taken shall always be in proportion not only to the circumstances and gravity of the
offence but also to the circumstances and the needs of the juvenile aswell asto the needs of the society;
(b) Restrictions on the personal liberty of the juvenile shall be imposed only after careful consideration
and shall be limited to the possible minimum;

(c) Deprivation of personal liberty shall not beimposed unlessthejuvenileisadjudicated of aseriousact
involving violence against another person or of persistence in committing other serious offences and
unless thereis no other appropriate response;

(d) The well-being of the juvenile shall be the guiding factor in the consideration of hisor her case.

Rule 17, UN Minimum Standard Rules for the Administration of Juvenile Justice.

In al actions concerning children, whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a
primary consideration.

Neither capital punishment nor life imprisonment without possibility of release shall be imposed for
offences committed by persons below eighteen years of age.

Articles 3(1) and 37(a), Convention on the Rights of the Child.

“ Automatic transfer rules and new laws providing long-term punitive sanctions based solely on violent
offending punish many adol escentswho are not likely to offend again, many who themselves have been
victims or otherwisearevul nerabl e, and many whose choi ceswerethe consequence of immaturejudgment
rather than antisocial character.”

Dr Thomas Grisso, Professor of Psychiatry ***

Internationa standards for juvenile justice call on governments to place ahigh priority upon the
best interests of the child in al aspects of justice systems and to seek to avoid imprisoning
children. However, the laws of some US states do not permit courts to consider actively the
welfare and circumstances of individual children because they specify that children accused of
specific crimesmust be prosecuted as adults rather than as juveniles or they impose mandatory
minimum sentences for certain offences, or both.

From 1992-95, 15 states and the Didtrict of Columbia added or modified statutes that
provide for a mandatory minimum period of incarceration of juveniles who commit certain
crimes. For example, in Massachusetts a child aged 14 years or older must receive a sentence
of at least 15 yearsif he or she is convicted of the offence of first-degree murder; in Oregon,
achild aged 15-17 years who is convicted of murder must receive a sentence of at least 300
months for murder. 13
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In some dates, the penalties which courts may impose on children include life
imprisonment without possibility of release and in some circumstances the penalty may be
mandatory.3¢ The states include Missouri, Oklahoma, Pennsylvania, Michigan, and California.
In Oklahoma in 1997, Adriel Simpson was sentenced to life without parole for a crime he
committedwhen hewas 15. In California, there are currently 14 prisoners who were sentenced
to life without parole a ages 16 or 17.

A sentence of lifeimprisonment without possibility of rel ease doesnot provide any scope
for rehabilitation, which the International Convention on Civil and Political Rights states should
be the essentia aim of imprisonment generally (Article 10, 3) and of crimina justice proceedings
in the case of juveniles specificaly (Article 14, 4). The US accepted an obligation to comply
with these provisionswhen it ratified the International Convention on Civil and Politica Rights.**”
The international community does not accept that children should be subjected to such apenalty:
Article 37(a) of the Convention on the Rights of the Child prohibits it as a sentence for an
offence that a person committed when they were younger than 18.

U Spaliticians and commentators have asserted that lawsto prosecute children as adults
are required to dedl effectively with childrenwho commit serious violent crimes or are habitual
offenders. However, it is common for these laws to have a much wider reach. They include
non-violent offences and can apply to children who do not have alengthy history of offending.
In 15 states, children accused of committing specified non-violent offences such as burglary,
offencesinvolving weapons and drug offences must be prosecuted in general criminal courts.!38
For example, Illinois has seven categories of offences under which 13- to 15-year-olds must be
transferred to crimina court. Aswell, the law in Illinois requires courts to impose a specified
penalty on any person convicted of a particular crime, without regard to factors such as age,
degree of culpability and potential for rehabilitation.3°

Disturbingly, a substantial proportion of the children who are prosecuted in general
criminal courts are not charged with violent offences. In 1995, the most recent year for which
datais available, fewer than half the cases that were transferred by judges involved personal
violence.!*° A study of transfersin Cook County, Illinois, found that 40 per cent were for drug
or weapon possession offences.!4! Members of a committee reviewing juvenile justice in the
state recommended removing non-violent drug and weapons possession provisons from
automatic transfer laws. One of their number, Juvenile Court Judge Hibbler, said that drug
possession cases were particularly inappropriate for criminal court because the juvenile system
is better able to provide better trestment and rehabilitative programs: “I think as a basic action
to correct the behavior of kids, to send them to the adult court is going in exactly the wrong
direction.” %2 The Illinois legidature has not accepted this advice.

In many states, prosecutors have the power to decide whether a child should be tried
in adult or juvenile courts and many are likely to give greater weight to factors other than the
interests of accused children. A nationally representative group of prosecutors was asked what
they considered the three most important factors when considering whether to send a juvenile
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to crimina court rather than juvenile court: 85 per cent indicated “seriousness of aleged
offense” (e.g. whether it involved drugs or guns); 44 p