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UA 124 /08 Death pena l ty  /  Lega l  concern 

USA (M iss iss ipp i ) Ear l  Wesley Ber ry (m) ,  whi te ,  
aged 49

Ear l  Ber r y  i s  schedu led t o  be execu ted i n  Miss i ss i pp i  a t  6pm l o ca l  t ime on 21 May 
2008 .   He was sen tenced t o  dea th f o r  t he murde r  o f  Mary Bounds i n  1987 .   H is 
l awye rs  have p rov ided t he cou r t s  w i th  ev idence t ha t  he has men ta l  r e ta rda t i on 
wh ich ,  i f  t he case ,  wou ld r ende r  h i s  execu t i on uncons t i t u t i ona l .  Howeve r  because 
h i s  f o rmer  l awye rs  had f a i l ed t o  f i l e  t he r equ i s i t e  expe r t  ev idence i n  t ime l y  
f ash ion ,  he has no t  had an ev iden t i a r y  hea r i ng on t h i s  c la im and has been he ld  t o  
be ba r red on p rocedu ra l  g rounds f r om such j ud i c i a l  r ev iew .  

Mary Bounds was r epo r t ed miss ing on 29 November  1987 .  Her ca r  was f ound on 1 
December  nea r  t he F i r s t  Bap t i s t  Church she a t t ended i n  Hous ton ,  Miss i ss i pp i .   Her 
body was f ound t he nex t  day i n  nea rby woods .  She had d ied o f  head i n j u r i es  as a 
r esu l t  o f  b lows t o  t he head .   On 6 December ,  28 - yea r - o ld  Ear l  Ber r y  was a r res ted 
a t  h i s  g randmothe r ’ s  house ,  and con fessed t o  t he c r ime .  He r e j ec ted an o f f e r  f r om 
t he p rosecu t i on o f  a l i f e  sen tence i n  r e tu rn  f o r  a gu i l t y  p lea .   A f te r  a j u r y  
t r i a l ,  he was sen tenced t o  dea th on 28 Oc tobe r  1988 .   

The dea th sen tence was ove r tu rned by t he s ta te  Supreme Cour t  wh ich f ound f au l t  
w i th  t he i n s t r uc t i ons g i ven t o  t he j u r y ,  and a r esen tenc ing was he ld  i n  June 
1992 .  At  t h i s  hea r i ng ,  t he de fence p resen ted mi t i ga t i ng ev idence ,  i n c l ud ing 
t es t imony f r om a neu ropsycho log i s t  abou t  Ear l  Ber r y ’ s  l ow i n t e l l ec tua l  
f unc t i on ing and poss ib l e  b ra in  damage .  A psycho log i s t  a l so t es t i f i ed  t ha t ,  i n  h i s  
op in i on ,  Ber r y  su f f e red f r om pa rano id  sch i zoph ren ia .   Fo r  h i s  pa r t ,  t he 
p rosecu to r  r eso r t ed t o  po ten t i a l l y  i n f l ammato ry  commen ts  i n  seek ing a dea th 
sen tence .   For  examp le ,  he made wha t  amoun ted t o  l i t t l e  more t han a ca l l  f o r  
vengeance i n  a speech based a round t he no t i on o f  “ j us t i ce ” .  He asked “whe re i s  
t he j u s t i ce  and mi t i ga t i on and mercy o f  be ing a f a i t h f u l  member  o f  t he F i r s t  
Bap t i s t  Church ,  a member  o f  t he cho i r ,  t augh t  Sunday schoo l ,  t he re when t he doo rs  
a re open?…Th is  woman was t he re eve ry  t ime t he doo rs  were open ,  a t  n igh t ,  Sunday 
n igh t .  She missed cho i r  p rac t i ce  t ha t  n igh t .  No doub t  abou t  t ha t… [ T ]he re i s  on l y  
one ve rd i c t  i n  my op in i on .  Tha t  i s  t h i s  man r ece i ve t he dea th pena l t y ,  t he same 
pena l t y  Mary Bounds go t  w i thou t  hea r i ng by j u r y  o r  a t r i a l .  Tha t  man ac ted as 
j udge ,  j u r y ,  and execu t i one r  a l l  i n  a mat te r  o f  minu tes .  She d idn ’ t  have any o f  
t he bene f i t s  o f  any j u s t i ce  o r  mi t i ga t i on o r  mercy ;  and t he re i s  none due he re i n  
my humb le op in i on ” .  The p rosecu to r  a l so i n j ec ted B ib l i ca l  r e fe rences i n t o  t he 
p roceed ings when u rg ing t he j u r y  t o  vo te  f o r  t he dea th pena l t y ,  a rgu ing f o r  
examp le ,  t ha t  “ i t ’ s  au tho r i zed by Miss i ss i pp i ,  and i t ’ s  been au tho r i zed by 
sc r i p tu ra l  l aw f o r  a l ong t ime ” .   

The j u r y  vo ted f o r  a dea th sen tence .   The sen tence was aga in  appea led t o  t he 
s ta te  Sup reme Cour t ,  wh ich r emanded t he case t o  t he t r i a l  cou r t  f o r  a hea r i ng on 
t he p rosecu to r ’ s  d i sm issa l  o f  f i ve  Af r i can Amer i can po ten t i a l  j u ro r s  du r i ng j u r y  
se lec t i on ( t he even tua l  j u r y  had one A f r i can Amer i can on i t ) .  The de fence a rgued 
t ha t  t he A f r i can Amer i cans had been s t ruck because t he p rosecu t i on be l i eved t hey 
wou ld be l e ss  l i ke l y  t o  vo te  f o r  t he dea th pena l t y .  The p rosecu to r  p rov ided 
r easons f o r  t he d i sm issa l s .  For  examp le ,  he sa id  t ha t  one Af r i can Amer i can had 



been d i sm issed because she had a pa tchy emp loymen t  h i s to r y ,  and ano the r  because 
he had r e l a t i ves i n  j a i l  and an uns tab le  emp loymen t  h i s to r y .  The t r i a l  cou r t  
r u l ed t ha t  such r easons were “ r ace - neu t ra l ” ,  and t ha t  a p r ima f ac i e  case o f  
d i sc r im ina t i on had no t  been made .

Ear l  Ber r y ’ s  l awye rs  have cha l l enged h i s  dea th sen tence w i th  t he c la im t ha t  he 
has men ta l  r e ta rda t i on .  The US Supreme Cour t  banned t he execu t i on o f  peop le  w i th  
men ta l  r e ta rda t i on i n  Atk i ns v .  V i rg i n i a  i n  2002 .  I n  Chase v .  S ta te  i n  2004 ,  t he 
Miss i ss i pp i  Sup reme Cour t  announced t he c r i t e r i a  f o r  de te rm in i ng wh ich i nma tes 
sen tenced t o  dea th i n  Miss i ss i pp i  be fo re t he Atk i ns  dec i s i on shou ld  r ece i ve an 
ev iden t i a r y  hea r i ng on a c la im o f  men ta l  r e ta rda t i on .   Unde r  t h i s  t es t ,  t he 
condemned p r i sone r  mus t  p rov ide on appea l  an a f f i dav i t  f r om a qua l i f i ed  expe r t  t o  
t he e f f ec t  t ha t  t he i nma te has an IQ o f  75 o r  be low ,  and i n  t he op in i on o f  t he 
expe r t  “ t he re i s  a r easonab le  bas i s  t o  be l i eve t ha t ,  upon f u r t he r  t es t i ng ,  t he 
de fendan t  w i l l  be f ound t o  be men ta l l y  r e ta rded ” .   For  r easons t ha t  a re unc lea r ,  
bu t  poss ib l y  due t o  l a ck  o f  f und ing f o r ,  and t he shee r  work l oad on ,  t he 
unde rs ta f f ed pub l i c  de fende r  o f f i ce  r ep resen t i ng Ear l  Ber r y  a t  t ha t  t ime – 
Ber r y ’ s  c la im o f  r e ta rda t i on was no t  supp lemen ted by t he r equ i s i t e  expe r t  
a f f i dav i t  a f t e r  t he Chase r u l i ng .  I n  Augus t  2004 ,  t he s ta te  Sup reme Cour t  r u l ed 
t ha t  Ber r y  had f a i l ed t o  comp ly  w i th  t he Chase c r i t e r i a  and den ied h im an 
ev iden t i a r y  hea r i ng .   

On 24 Apr i l  2008 ,  a psycho log i s t  w i th  expe r t i se  i n  men ta l  r e ta rda t i on s igned an 
a f f i dav i t  s ta t i ng t ha t  h i s  r ev i ew o f  t he mate r i a l s  r e l a t i ng t o  Ear l  Ber r y  had l ed 
h im t o  t he conc lus i on t ha t  Ber r y  had an IQ o f  75 o r  l owe r  and /o r  “ s i gn i f i can t l y  
sub - ave rage i n t e l l ec tua l  f unc t i on ing ,  and “ t o  a r easonab le  deg ree o f  
psycho log i ca l  ce r t a i n t y  t ha t  f u r t he r  t es t i ng w i l l  demons t ra te  t ha t  Mr Ber r y  mee ts 
t he c r i t e r i a  es tab l i shed by t he Amer i can Psych ia t r i c  Assoc ia t i on and t he Amer i can 
Assoc ia t i on on Men ta l  Re ta rda t i on t o  be c lass i f i ed as men ta l l y  r e ta rded ” .   Among 
o the r  t h i ngs ,  he no ted t ha t  du r i ng Ber r y ’ s  schoo l  yea rs  h i s  IQ was assessed as 
l ow as 72 ,  and when t he 25 - yea r - o ld  Ber r y  was d i scha rged f r om a Miss i ss i pp i  
Depa r tmen t  o f  Cor rec t i ons p r i son hosp i t a l  on 24 Apr i l  1985 f o l l ow ing an appa ren t  
su i c i de a t t emp t ,  t he f i na l  d iagnos i s  was “ su i c i da l  ges tu res /  men ta l l y  r e ta rded ” .  
Othe r  a f f i dav i t s  – f r om Ear l  Ber r y ’ s  mothe r ,  o the r  r e l a t i ves ,  and peop le  who knew 
Ber r y  – desc r i be Ber r y ’ s  s low deve lopmen t  as a ch i l d ,  ch i l dhood head i n j u r i es  he 
sus ta i ned as a boy ,  and t he f ac t  t ha t  even as an adu l t  he neve r  l i ved 
i ndependen t l y .  H is mothe r  sa id  t ha t  he a t temp ted su i c i de s i x  o r  seven t imes .  

On 5 May 2008 ,  desp i t e  t h i s  new Chase- comp l i an t  expe r t  a f f i dav i t ,  t he Miss i ss i pp i  
Supreme Cour t  r u l ed t ha t  Ear l  Ber r y ’ s  c la im o f  r e ta rda t i on was p rocedu ra l l y  
ba r red .  The Pres i d i ng Jus t i ce  o f  t he Cour t  d i ssen ted :  “As an i nd i gen t  de fendan t  
sen tenced t o  t he u l t ima te and f i na l  pun i shmen t ,  Ber r y  i s  en t i t l ed  t o  appo in ted 
compe ten t  and consc ien t i ous counse l  t o  ass i s t  h im wi th  h i s  pu rsu i t  o f  pos t -
conv i c t i on r e l i e f .  He has now p resen ted t h i s  Cour t  w i th  subs tan t i a l  ev idence t ha t  
bu t  f o r  h i s  pos t - conv i c t i on a t t o rney ’ s  de f i c i en t  pe r fo rmance ,  he wou ld have been 
g ran ted an oppo r tun i t y  t o  pu rsue h i s  c la im t ha t  he i s  men ta l l y  i n compe ten t  
pu rsuan t  t o  Atk i ns… Whateve r  t he r easons f o r  h i s  p r i o r  counse l ’ s  de f i c i en t  
pe r fo rmance ,  i t  i s  c lea r  t ha t  Ber r y  was no t  a l l owed a mean ing fu l  oppo r tun i t y  t o  
p resen t  h i s  men ta l  r e ta rda t i on c la im t o  t h i s  Cour t… When appo in ted counse l  f a i l s  
t o  p rov ide t he Cour t  w i th  t he r e l evan t  f ac t s ,  t he sys tem des igned t o  ensu re due 
p rocess as we l l  as a t ime l y  end t o  t he appe l l a te  p rocess ,  ceases t o  f unc t i on .  I n  
t he end ,  j u s t i ce  f a i l s  f o r  a l l  o f  t hose i n vo l ved ” .   

S ince t he USA r esumed execu t i ons i n  1977 ,  1 ,100 p r i sone rs  have been pu t  t o  dea th ,  
e igh t  o f  t hem i n  Miss i ss i pp i .   D isc r im ina t i on ,  a rb i t r a r i ness and e r ro r  have been 
ha l lma rks o f  US cap i t a l  j u s t i ce .  Amnes ty  I n t e rna t i ona l  opposes t he dea th pena l t y  
i n  a l l  cases ,  uncond i t i ona l l y .  The re i s  no such t h i ng as a humane ,  f a i r ,  r e l i ab l e  
o r  use fu l  dea th pena l t y  sys tem ( see ‘ The po in t l ess and need less ex t i nc t i on o f  



l i f e ’ :  USA shou ld  now l ook beyond l e t ha l  i n j ec t i on i s sue t o  w ide r  dea th pena l t y  
ques t i ons ,  h t t p : / /www.amnes t y .o rg /en / l i b ra r y / i n f o /AMR51 /031 /2008 /en) .  

RECOMMENDED ACTION: Please send appea ls to  ar r i ve as qu ick ly  as poss ib le ,  i n  
Eng l ish or your own l anguage ,  i n  your own words :
-  exp ress ing sympa thy f o r  any f am i l y  o f  Mary Bounds ,  and exp la i n i ng t ha t  you a re 
no t  seek ing t o  excuse t he manne r  o f  he r  dea th o r  t o  downp lay t he su f f e r i ng i t  
w i l l  have caused ;
-  oppos ing t he execu t i on o f  Ear l  Wes ley Ber r y ;
-  no t i ng ev idence t ha t  Ear l  Ber r y  has men ta l  r e ta rda t i on ,  and exp ress ing conce rn 
t ha t  he has no t  even had an ev iden t i a r y  hea r i ng on t h i s  i s sue as a r esu l t  o f  h i s  
p r i o r  counse l ’ s  f a i l u re  t o  f i l e  t he necessa ry  a f f i dav i t ;
-  po in t i ng ou t  t ha t  t he power  o f  execu t i ve  c lemency i s  no t  r es t r i c t ed by t he so r t  
o f  t echn i ca l  p rocedu ra l  r u l es  t ha t  may l eave cou r t s  unw i l l i ng  o r  unab le  t o  
p reven t  i n j us t i ces ;
-  u rg ing t he Gove rno r  t o  g ran t  c lemency t o  Ear l  Ber r y .

APPEALS TO:
Ha ley Barbou r ,  Gove rno r  o f  Miss i ss i pp i ,  P.O .  Box 139 ,  Jackson ,  Miss i ss i pp i  39205 ,  
USA
Fax :  +1 601 359 3741 
Emai l :  governor@governor .s ta te .ms .us
Sa lu ta t ion :  Dear Governor

COPIES TO: d ip loma t i c  r ep resen ta t i ves o f  USA acc red i t ed t o  you r  coun t r y .

PLEASE SEND APPEALS IMMEDIATELY.  Al l  appea ls must ar r ive by 21 May 2008 .

mailto:governor@governor.state.ms.us
http://www.amnesty.org/en/library/info/AMR51/031/2008/en

